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DUFF DEVELOPMENT CO., LTD. v. KELANTAN 
GOVERNMENT AND ANOTHER 


| House or Lorps (Viscount Cave, Viscount Finlay, Lord Dunedin, Lord Sumner 


and Lord Carson), February 12, 14, 15, 18, April 10, 1924] 


[Reported [1924] A.C. 797; 93 L.J.Ch. 343; 131 L.T. 676; 
40 T.L.R. 566; 68 Sol. Jo. 559] 


Constitutional Law—Foreign sovereign State—Immunity from legal process— 


Proof of sovereignty—Statement by Secretary of State—Independence of 

foreign State—Submission to jurisdiction of English courts—Application to 

enforce award against State—State party to submission to arbitration— 

Motion by State to set aside award. 

It is the practice of our courts, when a question is raised relating to the right 
of a foreign government to immunity from legal process in this country, to take 
judicial notice of the sovereignty of a State. In all matters of which the court 
takes judicial cognisance the court may have recourse to any proper source of 
information, and on a question of sovereignty it is the practice to seek infor- 
mation from a Secretary of State. Such information, when received, is not 
in the nature of evidence. It is a statement by the Sovereign of this country, 
through one of his Ministers, on a matter which is peculiarly within his cog- 
nisance. Therefore, it is the duty of the court to accept the statement of the 
Secretary of State as conclusive and not permit it to be questioned by the 
parties. If the Secretary of State appends to his statement copies of docu- 
ments referred to therein he does not refer to the courts to decide the question 
of sovereignty on those documents. 

A foreign State entered into an agreement with a trading company by which 
the company was granted rights of mining, cutting timber, and road making 
in the State. A clause in the agreement provided that any disputes arising 
under the agreement should be referred to arbitration, and that that clause 
should be deemed to be a submission within the Arbitration Acts. Disputes 
having arisen, resort was had to arbitration, and an award was made. A 
motion by the foreign State to set aside the award on the ground of mistake of 
law was dismissed, but when the company applied, under s. 12 of the Arbitra- 
tion Act, 1889, for leave to enforce the award ‘‘in the same manner as a 
judgment or order to the same effect,’’ the foreign State resisted the applica- 
tion on the ground of its immunity, as a sovereign State, from legal process. 
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Held (Lorp Carson dissenting): there was nothing in an agreement by a 


e for the settlement of disputes by arbitration to import a waiver 


>i Stat i 
foreign Sta e to submit to the 


by that State of its right as a sovereign Power to refus : 
jurisdiction of the English courts on an application for leave to enforce the 
award by the other party to the agreement; the motion by the foreign State to 
set aside the award was a proceeding independent of the application by the 
company for leave to enforce it, and did not constitute a submission to the 
jurisdiction of the court when dealing with that application; and, therefore, 
the company was not entitled to leave to enforce the award. 

Per Viscount Finuay: It is obvious that for sovereignty there must be a 
certain amount of independence, but it is not in the least necessary that for 
sovereignty there should be complete independence. It is quite consistent 
with sovereignty that the Sovereign may in certain respects be dependent on 
another Power. The control, for instance, of foreign affairs may be completely 
in the hands of a protecting Power, and there may be agreements or treaties 
which limit the powers of the Sovereign even in internal affairs without 
entailing a loss of the position of a sovereign Power. 

Per Lorp Sumner: It is the prerogative of the Crown to recognise or to 
withhold recognition from States or chiefs of State, and to determine from time 
to time the status with which foreign Powers are to be deemed to be invested. 
This being so, a foreign ruler whom the Crown recognises as a Sovereign is 
such a Sovereign for the purposes of an English court of law, and the best 
evidence of such recognition is the statement duly made with regard to it in 
His Majesty’s name. Accordingly, where such a statement is forthcoming, no 
other evidence is admissible or needed. . . . I conceive that, if the Crown made 
no answer to an inquiry for such a statement, the court might be entitled to 
accept secondary evidence in default of the best. 


Notes. The Arbitration Act, 1889, was repealed by the Arbitration Act, 1950 
(29 Hatssury’s Statutes (2nd Edn.) 89), of which see gs. 23 (setting aside award) 
and s. 26 (enforcement of award). 

Applied: Engelke v. Musmann, [1928] All E.R.Rep. 18. Considered: The 
Arantzozu Mendi, [1939] 1 All E.R. 719; R. v. Botrill, Ex parte Kuechenmeister, 
[1946] 2 All E.R. 434. Applied: Sayce v. Bahawalpur State (Ameer), [1952] 2 
All E.R. 64. Considered: Luigi Monta of Genoa v. Cechofracht Co., [1956 | 
2 All E.R. 769. Referred to: Dickinson v. Del Solar, [1929] All E.R.Rep. 139; 
Compania Naviera Vasconqada v. Steamship Cristina, [1938] 1 All E.R. 719; Re 
Dulles Settlement Trusts, Dulles v. Vidler, [1950] 2 All E.R. 1013; Kahan v. 
Federation of Pakistan, [1951] 2 T.L.R. 697. 

_As to the immunity of foreign Sovereigns and governments from being sued in 
our courts, see 7 Hatspury’s Laws (8rd Edn.) 265; and for cases see 11 Dicrst 
(Repl.) 611 et seq. and 22 Dicrsr (Repl.) 142 et seq., 311 et seq. 
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Appeal from an order of the Court of Appeal (Lorp Srernpate, M.R., and 
Warrincron and Youncer, L.JJ.) reversing an order of Rocur, J. ' 
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The following statement of facts is taken from the judgment of Viscount Cave: A 


“On July 15, 1912, the respondents, the government of Kelantan, acting by the 
Crown Agents for the Colonies, entered into an agreement under seal with the 
appellants, the Duff Development Co., Ltd., whereby the government of Kelantan 
granted to the company certain rights of mining, timber cutting and road making, 
and other rights to be exercised in that State. The deed contained an arbitration 
clause which incorporated the Arbitration Act, 1889. Disputes having arisen as 
to the meaning and effect of the deed, the disputes were referred, in accordance 
with the provisions of the arbitration clause, to an arbitrator, who, on Nov. 12, 
1921, made an award whereby he made certain declarations in favour of the 
company, directed an inquiry as to damages, and directed the government of 
Kelantan to pay the costs of the arbitration and award. On Dec. 22, 1921, the 
government moved the Chancery Division of the High Court of Justice in England, 
under s. 11 of the Arbitration Act, 1889, to set aside the award on the ground of 
error in law appearing on the face of it; but this application was, on Mar. 22, 1922, 
dismissed with costs—a decision which was afterwards affirmed by the Court of 
Appeal and by this House. On June 12, 1922, the company applied to the King’s 
Bench Division of the High Court, by originating summons under s. 12 of the 
Arbitration Act, 1889, for leave to enforce the award, and an order to that effect 
was made by Master Bonner. On July 7, 1922, Master Bauy, on the application 
of the company, made a garnishee order whereby certain moneys, said to be owing 
to the government of Kelantan from the Crown Agents for the Colonies, were 
attached for payment of the taxed costs of the arbitration. On Dec. 12, 1922, 
Master JeLrF made an order whereby he set aside the order made by Master 
Bonner, and all proceedings under it, including the garnishee order made by 
Master Batu, and stayed all further proceedings in the matter, on the ground that 
the Sultan of Kelantan was an independent sovereign ruler and the State of 
Kelantan was an independent sovereign State, and that the court had no jurisdiction 
over the Sultan or the government of Kelantan. An appeal against the order of 
Master Jer was allowed by Rocug, J.; but, on an appeal to the Court of Appeal, 
that court reversed the decision of Rocur, J., and restored the order of Master 
Jetr. The company appealed to the House of Lords on the grounds that the State 
of Kelantan was not de facto or de jure an independent sovereign State; the 
opinion of the Colonial Office as to the inferences of law to be drawn from the facts 
as to the relationship between the State of Kelantan and Great Britain was not 
binding on the courts of this country; the government of Kelantan had voluntarily 
submitted to the jurisdiction of the courts of this country for the purpose of the 
present proceedings, and, therefore, the courts had power to make any such order 
against the government of Kelantan as to payment of costs or otherwise in the 
proceedings as to the courts should seem fit; the government of Kelantan was in 
no better position than an ordinary litigant for the purpose of these proceedings; 
and the courts of this country had power, where there has been a voluntary sub- 
mission to their jurisdiction, to give leave to enforce an award against an inde- 
pendent Sovereign in the same manner as a judgment or order to the same effect. 


Maugham, K.C., and R. Stafford Cripps for the appellant company. 
Upjohn, K.C., and W. EH. Vernon for the government of Kelantan. 
Sir Thomas Inskip, K.C., and H. M. Giveen for the Attorney-General. 


The cases mentioned above were referred to in argument. 

Their Lordships took time for consideration. 

April 10. The following opinions were read. 

VISCOUNT CAVE [after stating the facts].—On the hearing of the appeal before 
your Lordships two points were argued on behalf of the appellant company. 

First, it was argued that the government of Kelantan was not an independent 


eset State so as to be entitled by international law to the immunity against 
egal process which was defined in The Parlement Belge (1). It has for some time 


E 
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been the practice of our courts, when such a question is raised, to take judicial 
notice of the sovereignty of a State, and for that purpose, in any case of uncertainty, 
to seek information from a Secretary of State; and when information is so obtained, 
the court does not permit it to be questioned by the parties. Information of this 
character was obtained from a Secretary of State, and accepted without question in 
Taylor v. Barclay (2) and Mighell v. Sultan of Johore (3); and those cases were 
followed in Foster v. Globe Venture Syndicate (4) and in The Gagara (5). In the 
present case the requisite inquiry was addressed by Master Jrtr—while the 
summons to enforce the award was pending before him—to the Secretary of State 
for the Colonies, and in answer to this inquiry the Under-Secretary replied as 
follows : 


‘With reference to your letter of the 31st July, I am directed by Mr. Secretary 
Churchill to inform you, in reply to your letter of the 18th July, that Kelantan 
is an independent State in the Malay Peninsula and that His Highness the 
Sultan Ismail bin Almerhum Sultan Mohammed IV is the present Sovereign 
Ruler thereof. 2. Prior to the year 1909 the relations between Siam and 
Kelantan were regulated by an agreement signed in 1902, a copy of the English 
text of which is enclosed. Such rights as the King of Siam possessed over 
Kelantan were transferred to His Majesty the King by a treaty signed at 
Bangkok on the 10th of March, 1909. A copy of this treaty is enclosed. 
3. Not all the rights possessed by the King of Siam were ever exercised by 
His Britannic Majesty, and the present relations between His Majesty the 
King and the Sultan of Kelantan, which are those of friendship and protection, 
are regulated by an agreement signed on the 22nd of October, 1910. A copy 
of this agreement is enclosed. His Majesty the King does not exercise or 
claim any rights of sovereignty or jurisdiction over Kelantan. 4. I am to 
explain that in 1910 the Rajah of Kelantan with His Majesty’s approval 
assumed the title of Sultan and is now Sultan and Sovereign of the State of 
Kelantan. 5. The Sultan in Council makes laws for the government of the 
State, and His Highness dispenses justice through regularly instituted courts 
of justice, confers titles of honour, and generally speaking exercises without 
question the usual attributes of sovereignty.’’ 


The documents enclosed in this reply show that Kelantan had formerly been recog- 
nised as a dependency of Siam; that the Siamese government had, by the Treaty 
of Bangkok, transferred to the British government all its rights over Kelantan; 
and that by the agreement, dated Oct. 22, 1910, referred to in the letter from the 
Secretary of State, the Rajah—afterwards styled the Sultan—of Kelantan had 
engaged to have no political relations with any foreign Power except through His 
Majesty the King, and in all matters of administration—save those touching the 
Mohammedan religion and Malay custom—to follow the advice of an adviser 
appointed by His Majesty. 

Upon these documents it was argued on behalf of the appellants that, although 
the Secretary of State had stated in the letter of Oct. 9, 1922, that Kelantan was 
an independent State and its Sultan a sovereign ruler, this statement must be held 
to be qualified by the terms of the documents enclosed with the letter; that, taking 
the information as a whole, the true result was that Kelantan was not an indepen- 
dent, but a dependent State; and, accordingly, that the Sultan was not immune 
from process in the English courts. In my opinion, this argument cannot prevail. 
Varret (Drorr pes Gens, Ed. Pradier-Fodéré, 1863, vol. 1, chap. 1) defines a 
sovereign State as a nation which governs itself by its own authority and laws, 
without dependence on any foreign Power (s. 4); but he also lays it down (s. 5) 
that a State may, without ceasing to be a sovereign State, be bound to another 
more powerful State by an unequal alliance; and he adds : 


“Les conditions de ces alliances inégales peuvent varier 4 l’infini. ea 

quelles qu’elles soient, pourvu que l’allié inférieur se réserve la aidabenay 
. . A . . A 5 , 7 

ou le droit de se gouverner par lui-méme, il doit étre regardé comme un [ta 
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indépendant, qui commence avec les autres sous l’autorité du droit des gens. 
Par conséquent un Etat faible, qui, pour sa sureté, se met sous la protection 
d'un plus puissant, et s’engage, en reconnaissance, 4 plusieurs devoirs équiva- 
lents & cette protection, sans toutefois se dépouiller de son gouvernement et 
de sa souveraineté, cet Etat, dis-je, ne cesse point pour cela de figurer parml 
les souverains qui ne reconnaissent d’autre loi que le droit des gens.”’ 


No doubt the engagements entered into by a State may be of such a character as 
to limit and qualify, or even to destroy, the attributes of sovereignty and indepen- 
dence: Wueaton’s InrernationaL Law (5th Edn.), p. 50; Hauuecx’s InTrER- 
natronaL Law (4th Edn.), p. 73; and the precise point at which sovereignty 
disappears and dependence begins may sometimes be difficult to determine. But 
where such a question arises, it is desirable that it should be determined, not by 
the courts, which must decide on legal principles only, but by the government of 
the country, which is entitled to have regard to all the circumstances of the case. 
Indeed, the recognition or non-recognition by the British government of a State 
as a sovereign State has itself a close bearing on the question whether it is to be 
regarded as sovereign in our courts. In the present case, the reply of the Secretary 
of State shows clearly that, notwithstanding the engagements entered into by the 
Sultan of Kelantan with the British government, that government continues to 
recognise the Sultan as a sovereign and independent ruler, and that His Majesty 
does not exercise or claim any rights or sovereignty or jurisdiction over that 
country. If, after this definite statement, a different view were taken by a British 
court, an undesirable conflict might arise; and, in my opinion, it is the duty of 
the court to accept the statement of the Secretary of State thus clearly and 
positively made as conclusive upon the point. 

But secondly, it is argued on behalf of the appellant company that, assuming the 
Sultan of Kelantan to be a sovereign ruler, he has waived his sovereignty and 
submitted to the jurisdiction of the High Court—and that in two ways, namely, 
first, by assenting to the arbitration clause in the deed of 1912, and, secondly, by 
applying to the court to set aside the award of the arbitrator. Has the respondent, 
by agreeing to the arbitration clause in the deed of 1912, submitted to the juris- 
diction, so far as regards an application to the court to enforce the award? The 
arbitration clause provides that 


‘this shall be deemed a submission to arbitration within the Arbitration Act, 
1889, or any statutory modification or re-enactment thereof for the time being 
in force, the provisions whereof shall apply so far as applicable.”’ 


I think the effect of this provision is to incorporate in the deed the relevant pro- 
visions of the Arbitration Act, 1889, including the power given by the Act to either 
party, on having an award made in his favour to make an application to the court 
under s. 12 of the Act for leave to enforce the award; and the words ‘‘so far as 
applicable’’ do not appear to me to qualify that right. If so, then the Sultan has, 
in effect, agreed to submit to the jurisdiction so far as to entitle the appellants to 
apply to the court for leave to enforce an award against him, and, on leave being 
given, to enforce it by the usual modes of execution; but the question remains 
whether this agreement to submit is equivalent to an actual submission. On full 
consideration, I am not satisfied that it is. I do not forget the cases in which it 
has been held that a person, not otherwise liable to the jurisdiction of a court, may 
make it a term of a contract that questions arising under it shall be decided by that 
court, or those cases—such as Montgomery, Jones & Co. v. Liebenthal & Co. (6)— 
in which it has been held that a person outside the jurisdiction may agree that 
Service of process upon a person within the jurisdiction shall be good service upon 
himself. But in the case of a foreign Sovereign, something more than this is 
required. It was held in Mighell v. Sultan of Johore (8) that a submission by such 
a Sovereign, to be effective, must take place when the jurisdiction is invoked, and 
not earlier, and that when a question of jurisdiction is raised by him, there enn be 
no inquiry by the court into his conduct or actions prior to that dae; and I see no 
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reason for doubting the correctness of that decision. If, therefore, a Sovereign, 
having agreed to submit to jurisdiction, refuses to do so when the question arises, 
he may indeed be guilty of a breach of his agreement, but he does not thereby give 
actual jurisdiction to the court. 

There remains the question whether the Sultan, by applying under s. 11 of the 
Act, to set aside the award impliedly submitted to an application under s. 12 of 
the Act to enforce it. In my opinion, he did not. By his application under s. 11 
he endeavoured to get rid of the award, and left it to the court to decide his rights 
in this respect; but the application for leave to enforce the award is a new pro- 
ceeding, and, although connected with the earlier application, is distinct from it. 
In my opinion, therefore, this argument also fails. Upon the above view of the 
case a question which was debated during the argument, namely, whether a foreign 
Sovereign who submits to judgment thereby submits to execution under the judg- 
ment upon his property in this country, does not arise for decision; and, accord- 
ingly, I express no opinion upon that question. Tor these reasons, I am of opinion 
that this appeal fails and should, as against the respondent government, be dis- 
missed with costs, such costs be set off against any sum which may be owing by 
the respondent government to the appellants. 


VISCOUNT FINLAY.—The appellants are a company formed for the purpose of 
working concessions in Kelantan. The respondents are described as ‘‘The govern- 
ment of Kelantan.’’ The appellants held certain rights and privileges in the State 
of Kelantan under an agreement made with them by the Rajah of that State in 
1905. This agreement was cancelled by an indenture made on July 15, 1912, 
between the Crown agents for the Colonies, acting for and on behalf of the govern- 
ment of Kelantan, and the appellant company, and by the same indenture grants 
were made of certain lands and rights in Kelantan to the company. By cl. 21 of 
the indenture all disputes relating to it were to be referred to a sole arbitrator, and 
this clause was to be deemed a submission to arbitration under the Arbitration Act, 
1889, the provisions of which were to apply as far as applicable. In 1919 such 
disputes arose, and they were referred to Sir Epwin Speen, who made his award 
on Nov. 17, 1921. 

The government of Kelantan moved before Russet, J., in the Chancery Division, 
to set aside the award on the ground of mistake of law. This motion was dismissed 
with costs on Mar. 27, 1922, and Russet, J.’s decision was affirmed in the Court 
of Appeal on May 26, 1922, and in the House of Lords on Mar. 22, 1923. In these 
proceedings the Kelantan government raised no objection on the ground of privilege 
as a sovereign State, but rested their case on such grounds as are open to any party 
to an arbitration. They had disputed this liability before the arbitrator, and they 
challenged the award itself when made as invalid upon legal grounds. Before the 
appeal to the House of Lords just referred to, the appellant company applied to 
Master Bonner for an order under s. 12 of the Arbitration Act, 1889, for leave to 
enforce the award in the same manner as a judgment or order. On this summons 
two questions arose: (i) whether the Kelantan government is a sovereign State, 
and (ii) whether, if the first question were answered in the affirmative, execution 
could be issued against it in the courts of this country. The government of Kelan- 
tan did not appear on the summons before Master Bonner, and on June 21, 1922, 
he made an order that the appellants be at liberty to enforce the award in the 
same manner as a judgment or order to the same effect. The government of 
Kelantan then applied on a summons before Master JeLr for an order that the 
summons before Master Bonner, the alleged service of it on the government, and 
the order made thereon on June 21, should be set aside on the ground that the 
government of Kelantan is that of a sovereign ruler. The hearing was adjourned 
in order that Masrer Jetr might communicate with the Colonial Office. The 
Colonial Office sent to Master Jetr a letter dated Oct. 9, 1922, informing him 
that Kelantan is an independent State in the Malay Peninsula and that the Sultan 
is the sovereign ruler thereof. The letter also enclosed (i) the English text of an 
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am certain rights over Kelantan; (ii) a treaty 


between Great Britain and Siam dated Mar. 10, 1909, transferring these rights . 
His Majesty’s government; and (iii) an agreement between Great Britain an 
Kelantan dated Oct. 22, 1910. This last agreement provided, by art. 1, that 
Kelantan should have no relations with any foreign Power except through the 
Kine of Great Britain; by art. 2, that His Majesty might appoint officers to advise 
the Rajah of Kelantan, and that the Rajah should follow their advice in all matters 
of administration other than those touching the Mohammedan religion and Malay 
custom; and by art. 8, that the Rajah of Kelantan should not enter into agreements 
concerning land, or grant or allow the transfer of any concession, 1n favour of any 
person other than a native of Kelantan, or appoint officials other than natives, 
without the consent of His Majesty’s government. There were also clauses pro- 
viding for the raising of troops in Kelantan in certain events (art. 4); stipulations 
that internal administration should not be interfered with except in certain con- 
tingencies (art. 5); and provisions with reference to posts, telegraphs and railways 
(arts. 6 and 7). Article 8 provided that nothing in the agreement should affect the 
administrative authority then held by the Rajah of Kelantan, and that, except as 
provided in the agreement, the relations between the Rajah and His Majesty's 
government should be the same as those which had existed between the Rajah and 
the Siamese government. With the consent of His Majesty, the Rajah of Kelantan, 
after the date of the last-mentioned agreement, assumed the title of Sultan of 
Kelantan, and is now so designated. Master Jetr held that Kelantan is a 
sovereign State, and by his order dated Dec. 12, 1922, set aside the order made by 
Master Bonner. Rocue, J., on appeal, reversed the order of Master Jer. He 
was, however, himself reversed by the Court of Appeal, on Dec. 18, 1922, so that 
the order of Master Jetr stands good subject to the present appeal. It is from 
this decision of Dec. 18 that the present appeal is brought to this House. 

The first question to be determined is as to the status of Kelantan. Is the 
Sultan a sovereign prince? It is settled law that it is for the court to take judicial 
cognisance of the status of any foreign government. If there can be any doubt on 
the matter the practice is for the court to receive information from the appropriate 
Department of His Majesty’s government, and the information so received is 
conclusive. The judgment of Farwett, J., in Foster v. Globe Venture Syndicate, 
Ltd. (4) seems to me to be a perfectly accurate statement of the law and practice 
on this point. There are a great many matters of which the court is bound to take 
judicial cognisance, and among them are all questions as to the status and 
boundaries of foreign Powers. In all matters of which the court takes judicial 
cognisance the court may have recourse to any proper source of information. It 
has long been settled that, on any question of the status of any foreign Power, the 
proper course is that the court should apply to His Majesty’s government, and 
that, in any such matter, it is bound to act on the information given to them 
through the proper Department. Such information is not in the nature of evidence; 
it is a statement by the Sovereign of this country, through one of his Ministers, 
upon a matter which is peculiarly within his cognisance. The letter of the Colonial 
Office is not an expression of the opinion of the official who wrote it. The first 
sentence is: 


8 


agreement in 1902 conferring upon Si 


“‘T am directed by Mr. Secretary Churchill to inform you in reply to your letter 
of July 18 that Kelantan is an independent State in the Malay Peninsula and 
that His Highness Ismail . . . is the present sovereign ruler thereof.’’ 


This is an official answer by the Secretary of State on behalf of the government. 
The question put was as to the status of the ruler of Kelantan. It is obvious that 
for sovereignty there must be a certain amount of independence, but it is not in 
the least necessary that for sovereignty there should be complete independence. 
It is quite consistent with sovereignty that the Sovereign may in certain respects 
be dependent upon another Power; the control, for instance, of foreign affairs may 
be completely in the hands of a protecting Power, and there may be Aigenemnents or 


D 
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A treaties which limit the powers of the Sovereign even in internal affairs without 
entailing a loss of the position of a sovereign Power. In the present case it is’ 
obvious that the Sultan of Kelantan is to a great extent in the hands of His 
Majesty's government. We were asked to say that it is for the court and for this 
House, in its judicial capacity, to decide whether these restrictions were such that 
the Sultan had ceased to be a Sovereign. We have no power to enter into any 

B ‘such inquiry. The reply of the Colonial Office to Master Jeur on Oct. 9, 1922, 
states that Kelantan is an independent State in the Malay Peninsula, and that the 
Sultan is the sovereign ruler, that His Majesty’s government does not exercise or 
claim any rights of sovereignty or jurisdiction over Kelantan, and that the Sultan 
makes laws, dispenses justice through courts, and, generally speaking, exercises 
without question the usual attributes of sovereignty. 

C In the face of this statement it is hopeless to contend that the Colonial Office, 
by appending to its letter the agreements with Siam and with Great Britain, 
referred it to the courts to decide upon these documents whether the Sultan was 
a Sovereign or not. Such an interpretation is contrary to the plain terms of the 
letter. Of course, the Colonial Office might have given a bald answer that the 
Sultan is a Sovereign, but it has been the practice, when there are agreements or 

D treaties dealing with the powers of the alleged Sovereign, to append to the reply 
on the questions of sovereignty copies of any documents. There are very good 
reasons for this practice. The Department might lay itself open to serious mis- 
understanding if it took any other course. It might be said that there was a want 
of candour in merely stating the conclusion that the Power is a sovereign Power, 
without disclosing any such limitations on the sovereignty as exist here. The 

E contention that, by appending these documents, the Colonial Office remits the 
question to the court to form its own opinions upon it is based on a misconception. 
When the letter and the documents are read together it is clear that the Secretary 
of State says explicitly that the Sultan is a sovereign ruler, and the documents are 
appended by way of making it clear that their effect has been considered, and 
that the Colonial Office has given all due weight to them in arriving at the con- 

F clusion that the Sultan is a sovereign prince. There is no ground for saying that, 
because the question involves considerations of law, these must be determined ‘by 
the courts. The answer of the King, through the appropriate Department, settles 
the matter, whether it depends on fact or on law. It is true that, by the agreement 
of Oct. 22, 1910, the Sultan is bound not to have relations with any foreign Power 
except through His Majesty the King, and to follow the advice given him by the 

G advisers appointed by His Majesty ‘‘in all matters of administration, other than 
those touching the Mohammedan religion and Malay custom.’’ But it would be 
idle to contend that sovereignty is destroyed by the fact that a protecting ‘Power 
has charge of foreign relations, and, as regards the internal affairs, the exception 
from the obligation to be guided by the advisers appointed by His Majesty is a 
very large one, as it comprises all matters touching the religion and the customary 

u law of the country. The restrictions on the grant of concessions and the employ- 
ment of officials in art. 3 and the provisions as to posts, telegraphs and railways in 
arts. 6 and 7 are quite consistent with the sovereignty of the Sultan, and so are’ 
the restrictions on the grant of concessions for the construction of railways within 
the State (art. 7). Article 5 is as follows: 


I ‘His Majesty’s government undertake not to interfere with the internal 
administration of the State of Kelantan otherwise than as provided for in this 
agreement, so long as nothing is done in that State contrary to the treaty 
rights and obligations that His Majesty’s government have with foreign 
governments, and so long as peace and order are maintained in the State of 
Kelantan, and it is governed for the benefit of its inhabitants with moderation, 
justice and humanity.”’ 

And art. 8 provides that ‘‘nothing in this agreement shall affect the administrative 
authority now held by the Rajah of Kelantan,’’ and that, except as provided in 
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i y j is Majesty's government 
g h lations between the Rajah and His a] : 
ae DRE hich previously existed between him and the Siamese 


shall be the same as those w y existe him 
ei While there are extensive limitations upon its independence, the 


enclosed documents do not negative the view that there is quite enough makers: 
dence left to support the claim to sovereignty. But, as I have said, the ques a 
is not for us at all; it has been determined for us by His Majesty s government, 
which in such matters is the appropriate authority by whose opinion the courts of 
is jesty are bound to abide. 
rena question in the case is whether the government of Kelantan had 
made such a submission to the jurisdiction of the courts here that execution can 
be issued upon the award against any property in this country of the Kelantan 
government. It was contended by the appellant company that there was such a 
submission in art. 21 of the indenture of July 15, 1912, which contains the contract 
between the appellant company and the Kelantan government. This article begins 
by providing for the reference of any disputes under the contract to a sole arbitrator, 
and then proceeds : 
‘‘And this shall be deemed a submission to arbitration within the Arbitration 
Act, 1889, or any statutory modification or re-enactment thereof for the time 
being in force and the provisions thereof shall apply as far as applicable.”’ 


10 


government. 


One of the provisions of this Act is s. 12: 
‘‘An award on a submission may, by leave of the court or a judge, be enforced 
in the same manner as a judgment or order to the same effect.”’ 


We are asked by the appellant company to say that this clause is a submission to 
the jurisdiction of the court to order execution to issue upon the award against the 
property of the government of Kelantan. 

To appreciate this question it is necessary to refer to the history of our law with 
regard to the enforcement of awards. Apart from statute, the award of an arbi- 
trator on a reference by agreement could be enforced only by action. When this 
was the state of the law, it could not have been contended that a reference by 
agreement to arbitration with a foreign government, even if made in England, 
would involve any obligation on the part of the foreign government to submit to 
the jurisdiction of the English courts in an action to enforce the award. When 
such an action was brought, it would be at the option of the foreign government to 
appear or not, as it pleased. There would certainly be no obligation upon it to 
accept the jurisdiction, and to submit to judgment and execution against any 
property belonging to it in England. There is nothing in an agreement for settle- 
ment by arbitration to import a waiver of the right of a sovereign Power to refuse 
the jurisdiction of the English courts in an action upon the award. As time went 
on more summary remedies were given in addition to the remedy by action. In 
1698 it was provided that the parties might agree that the submission should be 
made a rule of court, and that the court might make it a rule of court accordingly, 


te) 


F 


and that any party disobeying the award should be liable to all penalties for H 


contemning a rule of court (9 Will. 3, c¢. 15, s. 1). This proceeding, it will be 
observed, required the consent of the parties. The Common Law Procedure Act, 
1954, s. 17, went a step further and provided that any agreement in writing for a 
reference might be made a rule of court, unless the agreement provided to the 
contrary. It seems clear that this provision could not be put in force against a 
foreign government without its consent. The Judgments Act, 1838, s. 18, provides 
that all rules of court for the payment of money should have the effect of judgments. 
This enactment still remains in force, but the sections of the Act of William III 
and of the Common Law Procedure Act, 1854, above referred to, were repealed by 
the Arbitration Act, 1889, which, by s. 12, provides, as already stated, that an 
award on submission may, by leave of the court or a judge, be enforced in the 
same manner as a judgment or order to the same effect. 

In considering the effect of this s. 12 of the Arbitration Act, 1889, it is material 
to observe that, in the case of all the previous enactments for the same purpose, 
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the party against whom the rule was applied for would have the opportunity of 
opposing it, and it is clear that no such rule would have been made as against a 
sovereign State unless it had entered into an agreement submitting to the juris- 
diction. The procedure by rule was merely an alternative procedure for the 
procedure by action, and the foreign State would have the same right of asserting 
its immunity as if the old remedy by action on the agreement had been resorted to. 
Section 12 of the Arbitration Act involved merely a change of procedure. The 
award may under it, by leave of the court, be enforced as if it were a judgment. 
Application must be made to the court for leave, and it appears to me that, on 
such an application, if the other party to the award is a sovereign State, that party 
might assert its immunity from process, and that the court would be bound to 
refuse leave unless the objection had been waived. Article 21 in the indenture of 
July 15, 1912, on which the appellants rely as incorporating s. 12 of the Arbitration 
Act, cannot have the effect suggested. Section 12 can be made operative only by 
leave of the court. I fail to see how art. 21 can possibly be read as an agreement 
by the government of Kelantan to consent to an order for such leave being made. 
The leave of the court being necessary before the award can be enforced as if it 
were a judgment, if a sovereign State claimed its immunity this would be a good 
reason for refusing the leave. The assertion that the agreement for the application 
of the provisions of the Arbitration Act involves a waiver of the right to object to 
execution on the ground of sovereignty involves reading s. 12 of the statute of 1889 
as if it conferred a right to have execution on the award. The only right conferred 
is a right to apply for leave to issue execution on the award, and this leave will be 
granted only in suitable cases. It is not a suitable case, if a foreign government 
is concerned, unless there has been a clear waiver by that government of its 
sovereign rights for this purpose. To the arbitration the government of Kelantan 
had no objection; they attended the proceedings throughout. It was only when it 
was proposed to take a step which involved the right to execution against the 
government, that there was any occasion to raise the objection of sovereignty. 
The present case differs fundamentally from the case of an action in which a foreign 
government has appeared, and has had judgment given against it. It is not neces- 
sary to decide that case for the purpose of the present appeal; here the only consent 
was to arbitrate. 

The application to set aside the award was based entirely on the allegation that 
the arbitrator had gone wrong on a point of law, and that this appeared on the face 
of the award. The award, in that case, might be set aside. I cannot see how we 
can construe such an application as involving an admission, that if it failed, the 
government property might be taken in execution. The Kelantan government had 
opposed the claim made in the arbitration throughout. Their motion was made 
to get rid of the award as vitiated by a wrong view of the law. The government 
were quite entitled to get rid of an award the making of which they had opposed, 
and the motion to set it aside was solely on the ground that the award was 
inherently bad. On this part of the case a very great many authorities were cited. 
I do not consider it necessary to refer to them. The question is a very short one: 
Have the Kelantan government waived objection to execution upon their property 
in this country? It is beyond question that Kelantan as a sovereign State is 
entitled to immunity from execution against the property of the Sultan, unless 
there has been a waiver. I concur with the judgment delivered by Lorp STERN- 
pate, M.R., in this case, and think that he took the proper course in deciding the 
substantial question which had been litigated, and in refusing to amend the 
application in the nebulous fashion suggested. I am of opinion that this appeal 
should be dismissed with costs, but I think that the appellants should be allowed 
a set-off in respect of any costs due to them in respect of the other proceedings 
relating to the award which have not been paid. 


LORD DUNEDIN.—I concur. On the first point I have little to add to what 
has been said by Viscount Cave. It seems to me that once one traces the doctrine 
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for the freedom of a foreign Sovereign from interference by the courts of other 
des that the home Sovereign has in him 
the only power and right of recognition. If our Sovereign recognises, and expresses 
the recognition through the mouth of his Minister, that another person is a 
Sovereign, how could it be right for the courts of our own Sovereign to proceed 
upon an examination of that person’s supposed attributes, to examine his claim 
and, refusing that claim, to deny to him the comity which their own Sovereign 
had conceded? fn sca 

The second point is whether the Sultan has in this case waived the jurisdiction. 
It is true that the learned judges of the Court of Appeal based their judgment on 
the judgment which they had pronounced the day before in the garnishee action, 
and in that action they had held that the Sultan’s property could not be taken in 
execution for costs awarded against him in the action, when he had waived the 
jurisdiction by appearing as a plaintiff to seek to have the award set aside. I wish 
most emphatically to state that I could not be held to approve of that part of the 
judgment in the garnishee case, or the headnote in South African Republic v. 
Compagnie Franco-Belge du Chemin de Fer du Nord (7), which I consider wrong 
and misleading. But the question as to the power of execution for costs so awarded 
is not raised by the present action, and it is, therefore, probably better that no 
considered opinion should be given on that subject. The only question, to my 
mind, is whether the Sultan waived the jurisdiction by entering into the agreement 
to refer, or by appearing in the reference. The present action does not embrace 
the Chancery costs. It seeks to enforce the award as a judgment. The Sultan 
does not, in this action, waive the privilege of sovereignty. He can, therefore, 
only be subjected to the jurisdiction if either he has done so by appearing as plain- 
tiff in the Chancery suit, or by his subscription of the contract. Now, so far as 
the suit is concerned, I do not think this proceeding is a proceeding which could 
have founded a cross-action or counter-action to the suit. The same argument as 
prevailed in the South African Republic Case (7) prevails here. Then, as regards 
arbitration. An arbitrator is not a court, and, therefore, by appearing before the 
arbitrator, he did not submit himself to the jurisdiction. It may be interesting to 
note that, under the Roman law, appearance before an arbitor did not give rise 
to reconvention: see a very learned judgment of Lorp Presipent Ineuis in 
Thompson v. Whitehead (8) (24 Dunl. (Ct. of Sess.) at p. 843). True, it is, that 
the Sultan contracted to allow the jurisdiction to be exercised against him, but he 
did so out of court, and now he has changed his mind. He has broken his 
contract, but the court has no jurisdiction to enforce any performance of it. It 
seems to me to say that by agreeing to submit he did submit is to argue in a circle. 
I, therefore, agree that the present action fails, and that the appeal should be 
dismissed. 


LORD SUMNER.—I should not trouble your Lordships at any length with my 
reasons for thinking that this appeal fails, if it were not for the novelty of this 
important subject in your Lordships’ House. The principle is well settled that a 
foreign Sovereign is not liable to be impleaded in the municipal courts of this 
country, but is subject to their jurisdiction only when he submits to it, whether by 
invoking it as a plaintiff, or by appearing as a defendant without objection. For 
present purposes it is not necessary to examine the particular theory of law on 
which this principle is rested. The practice is also well settled that the court ma 
and generally should, make its own inquiry of the competent Secretary of State 
in order to ascertain, in case of need, whether a particular State is a sovereign 
State, ora particular person is the head, hereditary or elected, of such a State 

Your Lordships were frankly told at the Bar that this case is virtually ne eal 
against Mighell v. Sultan of Johore (8), in which that practice was approved The 
questions there put to the Colonial Office by direction of the court were not ih ly 
answered Aye or No. but were answered affirmatively with the addition of det ‘i 
explaining the Treaty relations of Johore with Her Majesty Queen Victoria te 


nations to comity, one necessarily conce 
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The Charkieh (9) a similar question was put to the Foreign Office with regard to 
the Khediviate of Egypt, and was answered in the negative in the terms ‘‘the 
Khedive has not been and is not now recognised as reigning Sovereign of the State 
of Egypt.’ In The Annette (10) the reply was that His Majesty was provisionally 
co-operating with the new government in opposition to the Soviet government, but 
had not yet formally recognised it as the government of a sovereign independent 
State. In The Gagara (5) the statement by the Foreign Office was that Esthonia 
was recognised as a sovereign State, but provisionally. Thus in one case a clear 
answer was given that there had been no recognition; in another, that the State 
was sovereign and was so recognised, but with further information as to the 
Crown's treaty relations with it; in the third, that common action had taken place 
but without recognition of sovereignty; in the fourth, that there was only pro- 
visional recognition, but still, the State had been recognised as sovereign. Two 
are cases of States of some antiquity; two are cases of governments of recent and 
troublous origin. The same procedure was, however, followed in them all. 

Certain expressions used by Brerr, M.R., and Kay, L.J., in giving judgment in 
the Sultan of Johore’s Case (3) appear to suggest that the reason why the answer 
of the Colonial Office ought to be accepted without further discussion is, that, in 
effect, it is something which the Crown deigns to declare to its courts of law, and, 
therefore, it cannot be criticised or supplemented, since that would be disrespectful 
to the Crown itself. That this view of the meaning of the Court of Appeal has 
had its effect is shown by the language used by Farwe tu, J., in Foster v. Globe 
Venture Syndicate, Ltd. (4). The appellants, however, desire to go a little behind 
the form observed. They not unreasonably say: ‘‘An official of the Colonial Office 
advises the Sultan to go to arbitration, and the same official of the Colonial Office, 
or some other, advises him to dispute the award, and then the Colonial Office, in 
the name of the Crown, says that the Sultan is a Sovereign and so is bound to 
nothing, not even to pay for what the Colonial Office has advised him to do. What, 
then, is the statement that the Sultan is a Sovereign? Is it the voice of the 
Sovereign of this country, or is it in reality nothing but the contention of someone 
in the Colonial Office?’’ Without contesting in the least either the inconvenience 
or the impropriety of any conflict between the High Court and the Secretary of 
State upon the grave question of the sovereignty of the Sultan of Kelantan, I 
venture to think that the mere obligation of deference to any statement made in 
His Majesty’s name hardly constitutes the whole legal basis for the rule laid down 
in the Johore Case (3). The status of foreign communities and the identity of the 
high personages who are the chiefs of foreign States, are matters of which the 
courts of this country take judicial notice. Instead of requiring proof to be 
furnished on these subjects by the litigants, they act on their own knowledge, or, 
if necessary, obtain the requisite information for themselves. I take it that, in 
so doing, the courts are bound, as they would be on any other issue of fact raised 
before them, to act on the best evidence, and, if the question is whether some new 
State or some State whose sovereignty is not notorious, is a sovereign State or not, 
the best evidence is a statement which the Crown condescends to permit the 
appropriate Secretary of State to give on its behalf. It is the prerogative of the 
Crown to recognise or to withhold recognition from States or chiefs of State, and 
to determine from time to time the status with which foreign Powers are to be 
deemed to be invested. This being so, a foreign ruler whom the Crown recognises 
as a Sovereign is such a Sovereign for the purposes of an English court of law, 
and the best evidence of such recognition is the statement duly made with regard 
to it in His Majesty’s name. Accordingly, where such a statement 1s forthcoming, 
no other evidence is admissible or needed. I think that this is the real judicial 
explanation why it was held that the Sultan of Johore was a foreign Sovereign. 
In considering the answer given by the Secretary of State, it was not the business 
of the court to inquire whether the Colonial Office rightly concluded that the 
Sultan was entitled to be recognised as a Sovereign by international law. All it 
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had to do was to examine the communication in order to see whether the meaning 
of it really was that the Sultan had been and was recognised as a Bovereign. 

There may be occasions when, for reasons of State, full unconditional sa hae 
nent recognition has not been accorded by the Crown, and the answer i the 
question put has to be temporary, if not temporising, or even where nines 
expression has to be used: The Annette (10). In such cases not only nas Wie 
court to collect the true meaning of the communication for itself, but also to 
consider whether the statements as to sovereignty made in the communication, 
and the expression ‘‘sovereign’’ or ‘independent sovereign’’ used in the ieee rule, 
mean the same thing. Best, C.J., says in Yrisarri v. Clement (11) (2 C. & P. at 
p. 225) that recognition is conclusive, but if there is no recognition yet given the 
independence becomes matter of proof. I conceive that, if the Crown made no 
answer to the inquiry, as in changing and difficult times policy might require it to 
do, the court might be entitled to accept secondary evidence in default of the best, 
subject, of course, to the presumption that, in the case of a new organisation, 
which has de facto broken away from an old State still existing, and still recognised 
by His Majesty, the dominion of the old State remains unimpaired until His 
Majesty is pleased to recognise the change. In The Charkieh (9) the Foreign 
Office returned a definite and unambiguous answer that the Crown had never 
recognised the Khedive Ismail, or his predecessors, as sovereign, but only as 
provincial authorities, albeit hereditary ones, who derived their authority and 
status from the Sultan of Turkey. This was conclusive, and hence it is that 
Brett, M.R., indicated his opinion that the further inquiries made by Sir R. 
PHILLIMORE were unnecessary. In the present case there is a precise and sufficient 
statement as to the status of the Sultan of Kelantan, as recognised by His Majesty, 
with nothing ambiguous about it. 

The questions, what are the boundaries of a foreign State, and also what com- 
munities or tribes are under its authority, apart from any recognition of their 
sovereignty or refusal to recognise it, are questions which seem to me to stand on 
a different footing. I express no concluded opinion, but, for the purpose of making 
clearer the reasons above given by considering the converse case, I venture to 
suggest my present view. In this connection two cases may be usefully com- 
pared, Foster v. Globe Venture Syndicate, Ltd. (4) and Luther v. James Sagor 
€ Co. (12). In the former, Farwewt, J., treated the question whether the Suss 
district. was within the territories of Morocco as equivalent in character to the 
question whether the Suss tribes had or had not been recognised as independent. 
He appears to have thought that one matter for judicial notice was the geographical 
extent of the jurisdiction of the Suss tribes, if they were recognised as independent. 
I confess, although with the diffidence that I always feel in criticising so great a 
judge, that the two questions seem to me to be quite different. To ask if the 
Crown has recognised a State as a sovereign State is one thing; to ask exactly 
what the boundaries of that State are at any time, and whether certain persons 
live within or without them, is quite another. The reason acted on by Farwe.t, J., 
was the expression quoted from Taylor v. Barclay (2) (2 Sim. at p. 221): ‘The 
vourts of the King should act in unison with the government of the King.’’ This 
seems to be rather a maxim of policy than a rule of law. If, as Farwet, J., 
supposed, cases had occurred in which the Crown had applied for redress of wrongs, 
suffered locally by British subjects, either to the Sultan of Morocco or to the head 
of the independent Suss tribes, such an act would have been, in the former case, 
a recognition of the Sultan as Sovereign of the district in question, and, in the 
latter, a recognition of the Suss tribes both as a sovereign State and as exercising 
that sovereignty in that district. No doubt the statement of the Foreign Office 
that this was so would be conclusive. Either it would state the feeopnitios of 
the Suss tribes or it would state the recognition of the extent of the Sultan's local 
petite Sad much as if application had been made by the Sultan for an ex 
or a British consul to be stationed in the district. 
no more than this. The frontiers of foreign countr 


equatur 
Probably Farweti, J., meant 
les are matters of geography, 
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not always involved with matters of State. Certainly it is not always safe for 
courts to form their own impression on such subjects. Hong Kong, for example, 
has been spoken of judicially as if it were a Chinese port: Nobel’s Explosives Co. 
v. Jenkins & Co. (18). It does not, however, follow that on mere questions of this 
kind resort ought to be had to the Foreign Office, or that its answer, if given, must 
necessarily be taken to be correct in fact. I do not think that it has yet been 
held, or ought to be held, that the Crown must be deemed to know all the 
geographical boundaries of all foreign States at all times, and this so that its 
statement on the subject would be conclusive. Contiguous States have often 
disputed their common boundary, and no other State has had occasion to know 
where it runs any better than they have done themselves. This was so in the 
Jast century with regard to the northern boundary of the State of Maine and 
Canada, and of the common frontier in the Oregon territory. More recently there 
have been cases of this kind between the various republics of South America. How 
can a judge of the High Court take judicial notice of untraced lines, and how can 
His Majesty's government tell him with authority exactly where they are? I doubt 
very much if the boundaries of the dominions of the Emir of Riad in Central Arabia 
were exactly known to any European government ten years ago, or if those of the 
Borku and Wadai tribes in the Southern Libyan Desert are definitely known to-day. 
I think such boundaries, where no acts of the Crown with regard to them have 
been involved, must depend on evidence given in the ordinary way. 

Again, it is not indispensable that the information should have been solicited 
from the competent government department by the court itself. In Luther v. 
James Sagor € Co. (12) the evidence put in by the parties included several letters 
from the Foreign Office relating to the recognition, if it amounted to recognition, 
which His Majesty had been advised to extend to the Soviet government, although 
subsequently the court made further inquiries of its own. The letters put in 
before Rocne, J., stated that the Soviet government had not been recognised in 
any way, but that M. Krassin personally was regarded by the Foreign Office as a 
foreign representative who should be exempt from legal process, although this point 
was left to the better judgment of the courts, and on this evidence he held that 
the Soviet government was not a sovereign State. Before the Court of Appeal a 
further letter from the Foreign Office was admitted, which stated at a later date 
that His Majesty's government did recognise the Soviet government de facto, and 
on this further evidence alone the decision below was reversed. In both courts 
information communicated by the Foreign Office was received as being the proper 
material on the question of the status of the Soviet government of Russia, and 
neither court refused, or thought itself bound to refuse, to consider such infor- 
mation merely because it had been obtained by the parties, and by them submitted 
to the court. Both courts proceeded to consider the meaning and effect of the 
various communications, and, in view of the fact that, as Rocne, J., puts it ({1921] 
1 K.B. at p. 477), they were ‘‘as clear as the indeterminate position of affairs in 
connection with the subject-matter of the communications enabled them to be’’; 
which, to be sure, was not luce clarius. I have no doubt that the construction 
was a matter for argument before and for decision by the courts. As it seems to 
me, no such question arises in the present case. Here there is an explicit state- 
ment that the Sultan of Kelantan is an independent Sovereign, and about this there 
is no possible ambiguity. To inquire what constitutes independence, and whether 
the treaty cited in the letter does or does not impair his independence, seems to 
me to be irrelevant. We should really question the correctness of the course taken 
by His Majesty in regarding this potentate as a Sovereign if we were to discuss 
the question how far the Sultan's sovereignty is reconcilable with the terms of the 
treaty. P , ; 

The second question which arises, although narrower in scope, 1s no less impor- 
tant, namely, the question how far, if at all, His Highness the Sultan, who really 
is, and, in my opinion, ought to have been made, the formal respondent on the 
record, has submitted to the jurisdiction of the High Court. It is raised in this 
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y way submitted himself to the jurisdiction to 


ra lefing her he has in an : 
way—first, whether he has is strictly the only issue to be 


ward as a judgment, which, I think, 
srreectnt od, senbdlopennetties he has in any way submitted his property to 
any process or all processes of execution of a judgment validly pronounced ee 
him, either in respect of costs, where he has been the applicant, or in respect o 
the award itself. The latter raises a far-reaching and fundamental question, which, 
if answered in favour of the appellants, involves allowing the appeal and, as I can 
conceive, materially alters the law hitherto prevailing on this subject. 

The Sultan’s contract to arbitrate in accordance with the Arbitration Act, 1889, 
is not, either in itself or in combination with anything else in this case, a sub- 
mission to the jurisdiction of the High Court. It is not an undertaking given to 
the court itself. It is an agreement inter partes, and no more. An agreement 
inter partes that the court shall be enabled to do something, which by law it 
cannot do, is of no avail, whether it is by statutory rules that the court is thus 
incompetent (British Wagon Co., Ltd. v. Gray (14)) or by a general rule of the 
common law, like that which gives or creates a foreign Sovereign’s immunity. 
Ordinary persons can contract themselves out of the formalities which the orders 
and rules prescribe for ~proceedings: Montgomery, Jones & Co. v.-Liebenthal & 
Co. (6). So, too, acting under statutory authority, the High Court allows service 
of its writ, or of notice of its writ, as the case may be, on parties outside the 
jurisdiction, who, if within it, would have been personally amenable. Sovereigns, 
however, are not amenable at all, except by their own consent, and there is no 
principle upon which such consent can be deemed to have been given short of 
action taken towards the court itself, such as is commonly called a submission to 
the jurisdiction. It is, therefore, necessary to find something voluntarily done by 
the foreign Sovereign in or towards the court, and to find in what is done something 
that really evinces an intention to submit. This seems to me to be beyond the 
limits of presumption or fiction, for the foundation of the jurisdiction is not any 
rule of municipal law, but the action of an independent personage, who himself 
is beyond its reach. 

I refrain from expressing any opinion on this question, whether or not a foreign 
Sovereign, who has submitted to the jurisdiction by appearing in a proceeding in 
a municipal court, thereby submits himself, or his property, to any of the processes 
of execution in case judgment should be pronounced against him. The question has 
been discussed, but I agree with your Lordships in thinking that it does not arise 
for decision on this occasion. I only desire to say that, in refraining from dealing 
with the point, I am not to be taken as doubting the reasoning contained in the 
judgments in the garnishee proceedings between the present parties. I agree that 
the appeal should be dismissed. 


LORD CARSON.—I must confess that if it was open to me to disregard the 
statements contained in the letter from the Secretary of State for the Colonies, that 
‘Kelantan is an independent State and the present Sultan is the present sovereign 
ruler thereof,’’ I should find great difficulty in coming to that conclusion of fact, 
having regard to the terms of the documents enclosed in the letter from the 
Secretary of State. It is, in my opinion, difficult to find in these documents the 
essential attributes of independence and sovereignty in accordance with the tests 
laid down by the exponents of international law. It is, however, unnecessary to 
pursue that investigation, or to examine the very ample material put before us in 
the arguments of counsel for the appellants, as I agree with your Lordships that 
the courts of this country are bound to take judicial notice of the status of any 
other country in accordance with the information afforded to them by the proper 
representative of the Crown. As Lorp Esner, M.R., said in Mighell v Sultan of 
Johore (3) ({1894] 1 Q.B. at p. 158): _ 


“When once there is the authoritative certificate of the Queen through her 


Minister of State as to the status of anoth i i 
S ‘ her Sovereign, that ; S 
this country is decisive.”’ - wibri singet jc. 
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Indeed, it is difficult to see in what other way such a question could be decided 
without creating chaos and confusion, the more especially so when we consider that 


“many States, regarded as sovereign, do not exercise the right of self- 
government entirely independent of other States, but have their sovereignty 
limited and qualified in various degrees, either by the character of their 
internal constitution, by stipulations of unequal treaties of alliance, or by 
treaties of protection or of guarantee made by the third Power’’: Hatieck’s 
INTERNATIONAL Law (8rd Edn.), vol. 1, p. 67. 


And, in truth, it is the recognition of the status of the government which must be 
the main element to determine this question, the only proper evidence of which 
can be supplied by the officer representing the Crown. 

The cases upon this subject have been already referred to, and they are discussed 
at considerable length in the judgment of the Master of the Rolls. Treating, there- 
fore, the government of Kelantan as a sovereign State, it follows that prima facie, 
at all events, neither the government nor its property is subject to the jurisdiction 
of the courts of this country. 


“The principle to be deduced from all these cases is that, as a consequence of 
the absolute independence of every sovereign authority, and of the international 
comity which induces every sovereign State to respect the independence and 
dignity of every other sovereign State, each and every one declines to exercise 
by means of its courts any of its territorial jurisdiction over the person of any 
Sovereign or ambassador of any other State, or over the public property of 
any State which is destined to public use, or over the property of any 
ambassador, though such Sovereign, ambassador, or property be within its 
territory, and, therefore, but for the common agreement, subject to its juris- 
diction’: The Parlement Belge (1) (5 P.D. at pp. 214, 215). 


It is necessary to note, with a view to subsequent consideration of the present case, 
that the real principle, as stated by Lorp Esner in the same case (ibid. at p. 207), 
‘‘on which the exemption of every Sovereign from the jurisdiction of every 
court has been deduced is that the exercise of such jurisdiction would be 
incompatible with his regal dignity, that is to say, with his absolute indepen- 

dence of every superior authority.” 
This privilege every Sovereign or sovereign Power has a right to claim. The main 
contention, however, of the appellants in the present case is that, wherever a 
sovereign State has submitted to the jurisdiction of our courts, it waives its 
privileges, and must, for the purpose of doing justice, be treated in exactly the 
same way as any other litigant. The general proposition upon this subject is, 
I think, accurately stated in WestLake’s Private INTERNATIONAL Law (6th Edn.), 
s. 192, p. 259: 
“But a foreign State or person entitled to the privilege of exterritoriality, 
bringing an action in England, will be bound as a private corporation or person 
would be bound to do complete justice to the defendant with regard to the 
matters comprised in the action, and will be subjected to all eross-actions, 
counter-claims, defences, and steps of procedure which as between private 
parties would be competent to the defendant for the purpose either of obtaining 
such complete justice or of defending himself against the plaintiff's claim.”’ 


The editor quotes Paunus, Digest 5.1.22: 

“Qui non cogitur in aliquo loco judicium pati si ipse ibi agat, cogitur excipere 

actiones et ad eundem judicem mitti.”’ 

It is to be observed that the main principle underlying the cases referring to the 
exercise of jurisdiction by our municipal courts is that it was necessary that a 
sovereign Power should be considered to have waived their privileges and be treated 
as other litigants for the purpose of enabling complete justice to be done between 
the parties: see King of Spain v. Hullett (15), and also the judgment of JAMES, Lit, 
in Strousberg v. Costa Rica Republic (16). It is interesting to note that in the 
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ig of Spain unsuccessfully resisted an application that 
i nd upon oath, the argument used on his 
for the respondent as one of the reasons 


former case, where the Kir 
he should answer a cross-bill personally a 
behalf was that contended for by counsel 
for resisting the grant of execution, namely : 
“It is impossible [said the Attorney-General (1 Cl. & F. at p. 345)] for the 
appellant to do so consistently with his independent sovereign character, 
according to the principles of the law of nations, as practised between all 
European States, and his admitted relation to this country as head of the 


’ 


kingdom of Spain.’ 
It is, in applying this principle of equal treatment, that the Sovereign submitting 
to the jurisdiction has been ordered to give security for costs, and also security for 
damages—see The Newbattle (17)—and it is difficult to find any principle on which 
such orders should be permitted, if the Sovereign was not liable to the ordinary 
results flowing from the judgment and execution. Indeed, so far as I can ascertain 
from such researches as I have been able to make, there is no authority which 
limits the power of the courts in this country, when once a Sovereign has submitted 
to its jurisdiction, merely to decide questions at issue, and not to make a judgment 
effective by the issue of execution; the result of any such decision would have to 
make the decrees of our courts sterile and ineffective. It is true that in The 
Newbattle (17) Brerr, M.R., stated the proposition in this way (10 P.D. at p. 35): 


“Tt has always, however, been held that if a sovereign prince invokes the 
jurisdiction of the court as a plaintiff, the court can make all proper orders 
against him. The court has never hesitated to exercise its powers against a 
foreign government to this extent. It is another question as to what may be 
the result of an application for execution by seizure of the plaintiff’s ship, if 
the judgment should be against the plaintiffs.”’ 


But that is not a decision that the judgment of the court could not be enforced, 
and rather suggests that there may be questions as to the nature of the particular 
property which may be taken in execution. The real crux, however, is whether the 
government of Kelantan has waived its privileges, and, if so, how far in the 
circumstances disclosed in the present case. The deed of cancellation, under 
which the arbitration was held, contained, in cl. 21, a submission to arbitration by 
the government of Kelantan, which provides that 


‘this shall be deemed a submission to arbitration within the Arbitration Act, 
1889, or any statutory modification or re-enactment thereof for the time being 
in force the provision whereof shall apply so far as applicable.”’ 


The Arbitration Act, 1889, under the heading of ‘‘References by consent out of 
court,’’ by the first section provides as follows : 


‘A submission, unless a contrary intention is expressed therein, shall be 
irrevocable, except by leave of the court or a judge, and shall have the same 
effect in all respects as if it had been made an order of court.”’ 


The jurisdiction, therefore, of the court is to see that the submission is duly 
carried out; the machinery for making it effective attaches from the moment of 
the submission; a refusal to comply with an award made on a submission in 
writing is a contempt of court, and might in certain cases have been punished by 
attachment. I fail to see how the principles to which I have already referred, of 
doing complete justice where a Sovereign has waived his privileges, can be carried 
out if it is to be held, as it has been held apparently in this case, that at each step, 
when it is necessary to invoke the assistance of the court, the sovereign Power 
can claim such assistance, but can, when it is demanded by the other party, raise 
as a defence that he is protected by his sovereignty. Take, for instance, the 
present case. The arbitration was duly held in pursuance of the submission, and 
the sovereign Power duly appeared as a party, and when an award was made 
against him, claimed the right to appeal to the courts, and finally to your Lord- 
ships’ House, to set aside the award under s. 11, and, no doubt, if he had been 
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successful would have claimed, and would have been held to be entitled, to levy 
execution against the appellant for the costs of such award. Similarly, if the 
award had been in his favour, he would have been entitled to claim, as the appel- 
lants now claim, under s. 12 of the Arbitration Act, 1889, to enforce the award ‘‘in 
the same manner as a judgment or order to the same effect.’’ In such circumstances 
as these, how can it be said that, when the act of the sovereign Power has invoked 
the benefits of the procedure devised by the laws of this country for enforcing its 
claims or settling its disputes, ‘‘international comity which induces every sovereign 
State to respect the independence and dignity of any other sovereign State”’ 
requires that our courts should lend themselves to such palpable injustice as to 
refuse a mutual relief to both parties concerned? Or how can it be suggested 
that, in such circumstances, we would be acting upon the principles laid down in 
the cases I have already quoted, of doing complete justice between the parties, if 
we refused the application of the appellants? I do not myself see any difference 
in principle between the present case and those in which cross-actions were allowed 
in order that both sides should receive equal justice, nor do I think we are entitled 
to consider each step taken for the purpose of carrying out the proceedings neces- 
sary for making the award effective as a separate invocation of the jurisdiction of 
the court, which require a separate submission by the sovereign State to give it 
jurisdiction. Rather should we consider that the government of Kelantan, by 
agreeing to the submission which became an order of court and taking the course 
they did, are bound to treat the matter as one proceeding, in which the sovereign 
State has waived its privileges, and in which justice can alone be done by making 
the law applicable equally to both parties. In my opinion, this appeal should be 
allowed. 

Appeal dismissed. 


Solicitors: Drake, Son & Parton; Burchells; Treasury Solicitor. 
[Reported by W. C. Sanprorp, Esq., Barrister-at-Law.] 
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[House or Lorps (Viscount Cave, L.C., Viscount Tinlay, Lord Shaw, Lord 
Wrenbury and Lord Carson), October 23, 24, 27, November 21, 1924] 
[Reported [1925] A.C. 47; 94 L.J.K.B. 166; 1382 L.T. 550; 
41 T.L.R. 106; 69 Sol. Jo. 138} 


Libel—Justification—Extent of plea—Application to facts and comments thereon 

—Justification of part of libel—Sufficiency of proof of substance of libel. 

A plea of justification put forward by a defendant in a libel action means 
that all the words complained of were true, and covers not only the statements 
of fact contained in the alleged libel, but also any comments therein on those 
facts. Therefore, if, on such a plea, a verdict is returned in the defendant's 
favour there is no room for any consideration of the defence of fair comment. 
A plea of justification can be made to a part of the alleged libel ; it need not 
extend to the whole. If such a plea is accepted by the jury, it 1s then open to 
them to consider whether the part of the alleged libel omitted from the 
justification has been proved by the plaintiff. A plea of justification must not 
be considered meticulously. It is affirmed if the truth is established of the 
substance or sting of the libel. Anything which is contained in the libel, but 
adds nothing to it, need not be justified. 
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Libel—Fair comment—Matters that must be proved—Truth of facts commented 
on—Public interest—Commenct fairly and honestly made—Question for judge. 
The defence of fair comment differs from that of justification in that the 
defendant who puts it forward does not take on himself the burden of proving 
that the comments which he has made are true. He must prove that the facts 
on which the comment is based are true and that the matter is of public 
interest, but he is entitled to succeed if he can satisfy the jury that the 
comments were fairly and honestly made. It is a question for the judge 
whether the words complained of go beyond the limit of fair criticism. 


Libel—‘‘ Rolled-up’’ plea—Defence of fair comment only. 

The ‘‘rolled-up’’ plea has been sometimes treated as containing two separate 
defences—(i) justification and (ii) fair comment. In fact the plea raises only 
one defence, that of fair comment. The averment that the facts were truly 
stated is made merely to lay the necessary basis for the defence of fair com- 
ment. That averment is not the subject of proof; the case is conducted on the 
footing that the facts are assumed to be true. 


Notes. Applied: Burton v. Board, [1928] All E.R.Rep. 659. Considered: 
Indor-Hart v. British Union for Abolition of Vivisection, [1938] 2 K.B. 329. 

As to the defences of justification and fair comment and the ‘‘rolled-up’’ plea, 
see 24 Hatspury’s Laws (8rd Edn.) 43-48, 70-82, 95; and for cases see 32 Diacest 
90-102, 141-153. 
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The plaintiff, Dr. Marie Stopes, brought an action against the defendants, Dr. 
H. G. Sutherland and Harding and More, Ltd., a firm of publishers, to recover 
damages for libel and for an injunction. The particulars of the claim and the facts 
relating to the case appear fully from the opinions of their Lordships. The defen- 
dants, by their defence, pleaded (i) that the words complained of in their natural 
meaning were true in substance and in fact; (ii) that the said words in their 
natural meaning were fair and bona fide comment made and published without 
malice on matters of public interest; and (iii) in the alternative, that in so far as 
the said words consisted of allegations of fact the same were true in substance and 
in fact, and in so far as they consisted of expressions of opinion the same were fair 
comments made in good faith and without malice upon matters of public interest. 
At the trial Lorp Hewarrt, C.J., left certain questions to the jury. These ques- 
tions, together with the answers thereto, were as follows: (i) Were the words 
complained of defamatory of the plaintiff?—Yes. (ii) Were they true in substance 
and in fact?—Yes. (iii) Were they fair comment?—No. (iv) Damages, if any? 
—£100. Upon these findings, Lorp Hrwart, C.J., after hearing argument, entered 
judgment for the defendants upon the ground that the action was concluded in 
favour of the defendants by the jury’s answer to the second question. The plaintiff 
thereupon appealed to the Court of Appeal, and that court, by a majority, allowed 
the appeal and directed that judgment should be entered for the plaintiff in the 
action for £100. The defendants appealed. 


Serjeant Sullivan, K.C., T. Mathew, H. V. Rabagliati and Harold Murphy for 
the appellants. 


Sir Hugh Fraser and H. Metcalfe for the respondent. 
The House took time for consideration. 


Nov. 21. The following opinions were read. 


VISCOUNT CAVE, L.C.—This is an appeal by the defendants in the action from 
an order of the Court of Appeal in England reversing a judgment of Lorp Hewarr, 
C.J., in their favour, and directing judgment to be entered for the plaintiff for 
£100 and certain costs. 

The plaintiff, Mrs. Marie Stopes, who is a doctor of science and a doctor of 
philosophy of the university of Munich, but has no medical qualification, has for 
some time been engaged in a campaign in favour of a practice which is known as 
‘birth control,’’ but is more accurately described as the prevention of conception 
by artificial means, and in connection with this campaign has published certain 
books and has established a mothers’ clinic for constructive birth control in a poor 
district in Holloway. The defendant, H. G. Sutherland, is a bachelor of medicine 
and of surgery and a doctor of medicine of the university of Edinburgh, and is the 
author of a book called Birra Conrrou: A Srarement oF Curistian Doctrine 
AGAINST THE Neo-Maxruus1ANs, which was published by the other defendants, 
Harding and More, Ltd., in March, 1922. This book, which is a controversial work 
designed to expose the dangers, social, medical, and moral, which the author con- 
siders to be involved in the artificial prevention of conception, contains in its 
seventh chapter (headed ‘‘Evils of Artificial Control’), and in a section headed 
“Specially Hurtful to the Poor,’’ the following paragraph, which is admitted to 
refer to the plaintiff : 

“Secondly, the ordinary decent instincts of the poor are against these practices, 

and, indeed, they have used them less than any other class. But owing to 

their poverty, lack of learning, and helplessness, the poor are the natural vic- 
tims of those who seek to make experiments on their fellows. In the midst of 

a London slum a woman who is a doctor of German philosophy (Munich) has 

opened a birth control clinic where working women are instructed in a method 

of contraception described by Professor McIlroy as ‘the most harmful method 
of which I have had experience’ (proceedings of the Medico-Legal Society, 

July 7, 1921). When we remember that millions are being spent by the 
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Ministry of Health and by local authorities—on pure milk for gee ee 
expectant and nursing mothers, on maternity clinics to guard the health o 
mothers before and after childbirth, for the provision of skilled midwives, and 
on infant welfare centres—all for the single purpose of bringing healthy children 
into our midst, it is truly amazing that this monstrous campaign of birth 
control should be tolerated by the Home Secretary. Charles Bradlaugh was 
condemned to jail for a less serious crime.” 
In consequence of the publication of the above paragraph the plaintiff brought this 
action against the defendants, claiming damages for libel and an injunction. The 
defendant Sutherland in his defence pleaded (i) that the words complained of in 
their natural meaning were true in substance and in fact; (ii) that the words in 
their natural meaning were fair and bona fide comment made and published without 
malice on a matter of public interest; and (iii) as an alternative plea, that in so far 
as the words complained of consisted of allegations of fact they were true in 
substance and in fact, and in so far as they consisted of expressions of opinion they 
were fair comments made in good faith and without malice upon matters of public 
interest. The defendants Harding and More put in a defence which was somewhat 
different in form, but for practical purposes it has been treated as being to the 
same effect as the defence of the defendant Sutherland. Particulars having been 
given and issue joined, the action went for trial. 

The action was tried by the Lord Chief Justice with a special jury; and after 
a hearing which lasted for five days the learned judge put to the jury a series of 
questions which, with the answers given by the jury, were as follows : ‘“*(i) Ques- 
tion: Were the words complained of defamatory of the plaintiff? Answer: Yes. 
(ii) Were they true in substance and in fact? Yes. (iii) Were they fair comment? 
No. (iv) Damages, if any? £100.’’ On the following day the Lord Chief Justice, 
after hearing arguments as to the meaning and effect of these findings, gave 
judgment for the defendants; and as the reasons which he gave for taking that 
course throw light upon the course of the case it is desirable to quote them in full. 
He said : 


‘In this case the jury, after a protracted deliberation extending to something 
like four hours, have found by their verdict that the words complained of in 
this action, while they were defamatory of the plaintiff, were true in substance 
and in fact. In the course which the case took that really became the main 
issue. On the one hand, nobody denied the sincerity, the ability, or the 
honesty of purpose of the plaintiff. On the other hand, there was no real 
evidence of ill will on the part of the defendants. Counsel for the defendants, 
at the conclusion of the case for the plaintiff, submitted to me that there was 
no evidence of malice and invited me in effect to say that upon the defence of 
fair comment it was not necessary to submit any question to the jury. My 
own mind inclined in that direction, but upon the whole I thought it was more 
satisfactory, inasmuch as I thought the matter ought to be wholly before the 
jury, to leave the question also to the jury, and I decided not to withdraw it. 
So it came about that at the conclusion of the matter there were two questions 
put to the jury: one of them upon the plea of justification, and the other upon 
the plea of fair comment. I have always understood that (in the words which 
have been quoted) it is a good defence to an action for libel that the words 
complained of are true in substance and in fact; and although, no doubt, 
suggestions were made and arguments were employed upon the one side and 
upon the other as to whether a particular element in the words complained of 
was fact or opinion, it was clearly put to the jury, I think—at least, it was put 
as clearly as I could put it myself—that it was for them to decide whether 
particular statements which had been the subject of observation on the part 
of learned counsel were fairly to be regarded as statements of fact or expres- 
sions of opinion. I pointed out to the jury again and again that the meaning 
of those words was a question entirely for them. After that direction they 
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have found that the words complained of were true in substance and in fact. 
It does not appear to be possible to depart from the ordinary rule.”’ 


The plaintiff having appealed against this judgment to the Court of Appeal, that 
court did not disturb the verdict, but by a majority (Bankes, L.J., and Warrinoton, 
L.J., Youncer, L.J., dissenting) allowed the appeal and directed judgment to be 
entered for the plaintiff for £100 and half the costs of the action. The decision 
of the majority of the court was based on the view that the learned judge had 
invited the jury to distinguish between allegations of fact contained in the alleged 
libel and expressions of opinion, and to deal with the former under the plea of 
justification and with the latter under the plea of fair comment, and that, as under 
the latter head the finding of the jury was in favour of the plaintiff, she was entitled 
to judgment for the damages assessed by the jury and to a proportion of the costs. 
Hence the present appeal. 

I think it desirable at this point to say that, in my opinion, this House is not 
concerned with any question as to the desirability of the use of contraceptives, or 
as to the propriety of encouraging such use by the circulation of printed matter or 
in any other way. No such question has been or could be raised or argued in this 
action, which is founded only upon an alleged libel upon the plaintiff as to the 
mode in which she has carried on her campaign; and, accordingly, I do not think 
that it would be proper for me to express an opinion upon the wider question. The 
real questions to be determined on this appeal are, first, what is the meaning and 
effect of the verdict of the jury?; and, secondly, whether there should be a new trial. 

The answers of the jury to the second and third questions put to them by the 
trial judge appear at first sight to be inconsistent with one another. The plea of 
justification—i.e., that the words complained of were true in substance and in fact 
—means that all those words were true, and covers, not only the bare statements 
of fact contained in the alleged libel, but also ‘‘any imputation which the words 
in their context may be taken to convey’’: per Contins, M.R., in Digby v. 
Financial News, Ltd. (1); and from this it has been held to follow that, if on such 
a plea a verdict is found in the defendant’s favour, there is no room for any dis- 
cussion of the question of fair comment. ‘‘The plea of fair comment does not 
arise if the plea of justification is made good’’: per Lorp Loresurn in Dakhyl v. 
Labouchere (2) ({1908] 2 K.B. at p. 827). But, although this may be the ordinary 
rule, I agree with the Court of Appeal in holding that there is difficulty in applying 
it to the verdict in the present case. The Lord Chief Justice did undoubtedly, in 
summing-up the case, draw a marked distinction between fact and opinion; and 
while he carefully and clearly instructed the jury that it was their duty to deal 
under the plea of justification with the “‘real sting of the matter’’ and the “‘real 
pith and marrow”’ of the statements made, he does appear to me to have invited 
them to deal under the category of fair comment with such parts of the alleged 
libel as consisted of mere expressions of opinion upon the facts alleged and proved. 
I proceed, therefore, to deal with the verdict upon the assumption that the jury 
acted upon that principle. 

In this view of the matter it is necessary to consider what parts of the paragraph 
complained of the jury were entitled to treat as containing the ‘‘real sting of the 
matter,’’ or, in other words, what were the substantive charges made against the 
plaintiff as distinguished from the opinions expressed upon the conduct so imputed ; 
and it appears to me that upon a careful reading of the alleged libel those charges 
may be divided into three parts, as follows: (i) By the first two sentences, which 
must be read together, the defendants in effect stated that (to quote the inter- 
pretation put upon those sentences by the plaintiff in her statement of claim) the 
plaintiff was taking advantage of the ignorance of the poor to subject them to 
experiments. By this statement Dr. Sutherland meant, as he told the jury, not 
that at the plaintiff's clinic surgical experiments were made upon poor persons, but 
that they were there subjected to a social experiment, which was contrary to the 
laws of nature; and no doubt the jury, to whom it was left to determine the 
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natural meaning of the statement, were satisfied that the statement was een 
to be understood in that sense. In any case they found this charge, pina: Reet 
plainly a statement of fact, to be true; and passages were quoted e ete Lords pe 
from the plaintiff's published works and the evidence in the case which were amply 
sufficient to entitle the jury so to find. (11) By the third sentence of the paragraph 
complained of as a libel the defendants alleged that at the plaintiff's clinic working 
women were instructed in a mode of contraception which had been described by 
Professor McIlroy as the most harmful method of which she had had experience. 
With reference to this allegation the learned judge instructed the jury that in order 
to justify it the defendants must prove, not only that Professor Mcllroy had used 
the quoted words with reference to a method of contraception (the use of a check 
pessary) recommended by the plaintiff at the clinic—as to which there was no 
question—but also that the method referred to was in fact of a harmful and 
dangerous nature. This charge, which was also a statement of fact, was found to 
be true; and there was undoubtedly evidence upon which the jury could find that 
the methods recommended by the plaintiff for the prevention of conception might 
not improbably be the cause of injury to the persons by whom they were used. 
This was particularly the case with regard to an apparatus called the ‘‘gold pin,”’ 
which was said by several of the witnesses to be calculated to produce abortion. 
(iii) By the last two sentences of the alleged libel the defendants in effect charged 
the plaintiff with carrying on her campaign by means of literature not less obscene 
than that for which Charles Bradlaugh was prosecuted, and of such a nature as to 
infringe the criminal law which forbids such publications; and this charge, the 
most serious of all, was also found by the jury to be true in substance and in fact. 
Your Lordships’ attention was called to passages in the plaintiff's books upon 
which the defendants had relied as supporting this charge, and those passages 
appeared to me to be of such a nature as fully to justify the finding of the jury. 
That all the above charges were treated at the trial as matters of fact to be con- 
sidered under the plea of justification is clear from the circumstances that towards 
the end of the arguments counsel for the plaintiff handed to the Lord Chief Justice 
a note defining the statements of fact contained in the alleged libel in the following 
terms: ‘‘(a) experiment, (b) victims, (c) most harmful method, (d) crime, (e) more 
serious,’’ and the summing-up by the learned judge proceeded on these lines. If, 
as the jury have found, all the above charges were true—if it be true that the 
plaintiff took advantage of the helplessness of the poor to subject them to experi- 
mental processes of a harmful and dangerous character and carried on her campaign 
by means of obscene publications which constituted a breach of the criminal law— 
what remains in the alleged libel to which the descriptions of ‘‘unfair comment’’ 
can have been intended by the jury to apply? Scrurron, L.J., in his judgment in 
the Court of Appeal, pointed to two statements in the paragraph complained of as 
being statements of opinion upon which a question of fair comment might arise, 
namely, (i) the statement referring to ‘‘the decent instincts of the poor’’, and (ii) 
the expression ‘‘monstrous campaign.’’ I think that another expression, namely, 
that the offence of which Charles Bradlaugh was convicted was “‘less serious”’ than 
that of the plaintiff, may also be regarded as a statement of opinion; but apart from 
these three expressions I can find nothing in the alleged libel which the jury were 
entitled to rank under that category. 

Then was there any evidence or other material upon which a reasonable jury 
could find that, assuming (as it must be assumed) that the charges above enumerated 
were true in substance and in fact, these expressions of opinion or any of them 
constituted unfair comment? This is plainly a question for the court, which has 
to determine whether the document is capable in law of being a libel: per Coxuis, 
M.R., in Me Quire v. Western Morning News Co., Ltd. (3) ({1903] 2 K.B. at p. 111). 
I do not think that there was any such evidence. With regard to the first of these 
three statements, namely, the statement that the ordinary decent instincts of the 
poor are against the practice of using contraceptives, I doubt whether this is properly 
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to be regarded as a comment upon the plaintiff's conduct at all. No doubt it is in 
a sense an expression of opinion; but it expresses the opinion of the writer, not as 
to the mode in which the plaintiff recommends the practice of birth control for 
adoption, but as to the practice itself. But, even assuming that the sentence 
contains a reflection upon the plaintiff, I am unable to understand how, having 
regard to the facts found to be true, the reflection can be said to be unfair. On 
the other hand, the word ‘‘monstrous’’ is undoubtedly a comment, and, if unfair, 
might give cause for complaint; but if, as the jury have found, the campaign in 
question has been carried out by means of the circulation of obscene and criminal 
matter, and if the defendants were justified in so stating, then the addition of the 
epithet ‘“‘monstrous’’ can add nothing to the libel. And a like observation applies 
to the indication by the writer of his opinion that the plaintiff's offence was more 
serious than Bradlaugh’s. If the substantive charge, that the campaign is obscene 
and criminal, may justly be made, a description of the same campaign as 
‘‘monstrous’’ or “‘serious’’ is not a new and separate charge, but a mere shadow 
of the substantive charge for which a separate justification is not required. Upon 
this point there is considerable authority. Thus in Edwards v. Bell (4) Burrovuan, 
J., said (1 Bing. at p. 409) that: 


‘ 


‘as much must be justified as meets the sting of the charge, and if anything be 
contained in a charge which does not add to the sting of it, that need not be 
justified.”’ 


So in Morrison v. Harmer (5), where the defendants had charged the plaintiffs with 
an impudent fraud and had referred to them as ‘‘scamps and rascals,’’ it was held 
that it was sufficient for the plaintiffs to establish the substance of their charge, 
and that they need not justify the additional words quoted; and Trnpat, C.J., said 
(3 Bing.N.C. at p. 767): 


‘‘We cannot understand these words, however offensive, as containing any 
charge different and distinct from that of which the truth has been justified 
in the first plea; and we are not aware of any authority by which it is deter- 
mined that the justification of the truth of a substantial implication contained 
in the libel is not sufficient unless it applies also to every epithet or term of 
abuse which may be found in the description of such imputation.” 


In Cooper v. Lawson (6) Cotertmnce, J., said (8 Ad. & El. at p. 753) : 


“It would be much too strong to say that all such comments are to be sub- 
mitted to the jury; for there are cases, one of which has been put, where the 
inference is so fair that if you prove the fact you prove the correctness of the 
comment.”’ 


It appears to me that the present case falls within the principle of these decisions, 
and that the epithets ‘‘monstrous’’ and ‘‘more serious,’’ which in gravity fall far 
below the substantive charge and add nothing to it, need not be separately justified. 
If this be so, then there was, as Youncer, L.J., held, no evidence whatever on 
which a rational verdict could be found to the effect that the comment was unfair, 
and the judgment of the Court of Appeal in favour of the plaintiff cannot stand. 
There is one further point to be dealt with. It was contended on behalf of the 
plaintiff that, assuming that the judgment in her favour cannot stand, there should 
be a new trial on the ground of misdirection. It was said that the Lord Chief 
Justice did not in any part of his summing-up ask the jury to say whether all the 
words of the alleged libel were or were not true, and that he so distinguished fact 
from comment that the jury may have excluded from the plea of justification a 
substantive part of the libel and dealt with it as comment. Having carefully read 
the summing-up with this point in mind, I do not think that this criticism 1s 
justified. The learned judge did, indeed, leave it to the jury to determine for 
themselves what parts of the words complained of were statements of fact and 
what parts were comment; but he invited them more than once to deal under the 
plea of justification with the real sting of the libel, and ultimately put to them 
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the question whether the words complained of, that is to say, all the words rns 
plained of, were true in substance and in fact. It may be that the learned judge 
might usefully have explained to the jury that if the words complained of were 
substantially true there was nothing upon which a verdict of unfair comment could 
be founded, or he might (as at one time he was inclined to do) have withdrawn that 
issue from the jury; but, if he was wrong in this, the error was not to the prejudice 
of the plaintiff. In my view, therefore, a new trial should not be ordered. For 
the above reasons I move your Lordships that this appeal be allowed, and the 
cross-appeal dismissed, that the order of the Court of Appeal be discharged and 
the judgment of the Lord Chief Justice restored, with costs here and below. 


VISCOUNT FINLAY.—This is an action brought by Mrs. Stopes against 
Halliday Sutherland, the author, and Harding and More, Ltd., the publishers of 
a work containing words alleged to be a libel upon the plaintiff. Sutherland 
pleaded that the words were true in substance and in fact, and also, in the alter- 
native, that they were fair comment on a matter of public interest. For the 
purposes of this appeal it is agreed that the publishers are to be treated as having 
raised the same defences. The case was tried before Lorp Hewart, C.J., with a 
special jury. In answer to questions put by the Lord Chief Justice the jury found 
that the words complained of were defamatory of the plaintiff, that they were true 
in substance and in fact, and that they were not fair comment, and they assessed 
the damages, if any, at £100. Upon these findings the Lord Chief Justice entered 
judgment for the defendants. On appeal, a majority of the Court of Appeal 
(Bankes, L.J., and Scrurron, L.J.) gave judgment for the plaintiff with £100 
damages, while Youncer, L.J., was of opinion that the appeal should be dismissed. 

The plaintiff holds a degree in philosophy given by the university of Munich and 
has taken an active interest in the subject of birth control. She founded and 
manages a clinic for birth control at 61, Marlborough Road, Holloway, N., and 
has written and published several works on the subject. The defendant Sutherland 
is a doctor of medicine of the university of Edinburgh and is the author of a book 
entitled Brera Controu: A STaTeMENT OF CHRISTIAN DocTRINE AGAINST THE NEo- 
Matruustans, which contains the words complained of. The defendant Sutherland 
pleaded in para. 4 of his defence: ‘‘The said words in their natural meaning are 
true in substance and in fact.’’ Paragraph 5 of his defence raised the defence 
of public comment on matters of public interest, and para. 7 was as follows: ‘‘In 
the alternative, if, which is denied, the said words bore or were understood to bear 
the meanings alleged, this defendant says that in so far as the said words consist 
of allegations of fact the same are true in substance and in fact and in so far as 
the said words consist of expressions of opinion the same are fair comments made 
in good faith and without malice upon such facts and upon such other matters as 
are referred to in para. 5 hereof, which said facts and other matters are matters 
of public interest.’’ The defence contained particulars of para. 4 and of paras. 5 


C 
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and 7. These defences are to be taken to have been also raised by the second H 


defendants. 

It is clear that the truth of a libel affords a complete answer to civil proceedings. 
This defence is raised by a plea of justification on the ground that the words are 
true in substance and in fact. Such a plea in justification means that the libel is 
true not only in its allegations of fact, but also in any comments made therein. 
The defence of fair comment on matters of public interest is totally different. The 
defendant who raises this defence does not take upon himself the burden of showing 
that the comments are true. If the facts are truly stated with regard to a matter 
of public interest, the defendant will succeed in his defence to an action of libel 
if the jury are satisfied that the comments are fairly and honestly made. To raise 
this defence there must, of course, be a basis of fact on which the comment is 
made. For a good many years past a practice has prevailed of raising this defence 
by what has been called the “‘rolled-up plea,’’ but it will be found that this term 
1S @ misnomer based on a misconception of the nature of the plea. Such a plea 
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states that the allegations of fact in the libel are true, that they are of public 
interest, and that the comments upon them contained in the libel were fair. The 
allegation of truth is confined to the fact averred, and the averment as to the 
comments is not that they are true, but only that they were made in good faith, 
and that they are fair and do not exceed the proper standard of comment upon such 
matters. There has been a good deal of misconception as to the nature of this plea. 
It has been sometimes treated as containing two separate defences rolled into one, 
but it in fact raises only one defence, that being the defence of fair comment on 
matters of public interest. The averment that the facts were truly stated is merely 
to lay the necessary basis for the defence on the ground of fair comment. This 
averment is quite different from a plea of justification of a libel on the ground of 
truth, under which the defendant has to prove not only that the facts are truly 
stated but also that any comments upon them are correct. The nature and the 
effect of this defence are well stated and explained by Wessets, P.J., in Van der 
Hoven v. Erasmus (7) in the Supreme Court of South Africa. I am unable to 
agree with the view taken upon the subject by the Court of New Zealand in Norton 
v. Bertling (8). Such a defence on the ground of fair comment will fail if the jury 
are satisfied that the libel was malicious or that it exceeded the bounds of fair 
comment. 

On the question of fair comment, the law is, in my opinion, correctly stated by 
Cotuins, M.R., in MceQuire v. Western Morning News Co., Ltd. (3): 

“It is, however, for the plaintiff, who rests his claim upon a document which, 

on his own statement, purports to be a criticism of a matter of public interest, 

to show that it is a libel—i.e., that it travels beyond the limit of fair criticism ; 

and, therefore, it must be for the judge to say whether it is reasonably capable 

of being so interpreted.’ 


In this passage Lorp Cotiins followed on the lines laid down in the judgment of 
the court in Henwood v. Harrison (9). The judgment of the majority of the court 
(Witites, Bytes and Brett, JJ.) was delivered by Writes, J., and in it will be 
found the following passage (L.R. 7 C.P. at p. 628): 
‘But it is not competent for the jury to find that, upon a privileged occasion, 
relevant remarks made bona fide without malice are libellous. As Lorp 
WENSLEYDALE said in the same case (Parmiter v. Coupland (10)), ‘Every 
subject has a right to comment on the acts of public meu which concern him 
as a subject of the realm, if he do not make his commentary a cloak for malice 
or slander.’ It would be abolishing the law of privileged discussion and 
deserting the duty of the court to decide upon this as upon any other question 
of law, if we were to hand over the decision of privilege to the jury. A jury, 
according to their individual views of religion or policy, might hold the Church, 
the army, the navy, Parliament itself, to be of no national or general impor- 
tance, or the liberty of the Press to be of less consequence than the feelings 
of a thin-skinned disputant. In actions of libel, as in other questions where 
questions of fact, when they arise, are to be decided by the jury, it is for the 
court first to determine whether there is any evidence upon which a rational 
verdict for the affirmant can be founded.”’ 
There are other authorities to the same effect which are conveniently collected by 
Mr. Gartury in his work on the law of Liset AND SLaNnpeER (1st Edn.), pp. 364-367. 
On consideration of the application for judgment on the findings of the jury, the 
Lord Chief Justice said : 
“Mr. Charles, at the conclusion of the case for the plaintiff, submitted to me 
that there was no evidence of malice, and invited me in effect to say that upon 
the defence of fair comment it was not necessary to submit any question to the 
jury. My own mind inclined in that direction, but upon the whole I thought 
it was more satisfactory, inasmuch as I thought the matter ought to be wholly 
before the jury, to leave that question also to the jury, and I decided not to 


withdraw it.” 
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there can be no doubt that the Lord Chief Justice was right in so thinking 
as it would have been very unsatisfactory to deal with the point raised by counsel 
for the defendants before the facts had been ascertained by verdict. After the 
verdict the Lord Chief Justice, after hearing argument, entered judgment for the 
In stating his decision, the Lord Chief Justice refers to the sub- 
mission so made by counsel. That submission was in effect that there was no 
evidence either of malice or of any excess in the comments, and on this ground I 
think that the decision of the Lord Chief Justice that judgment should be entered 
for the defendants was right. I do not, however, think in the very special cireum- 
stances of this case that the entry of judgment for the defendants can be supported 
simply on the ground of a verdict for the defendant on the plea of justification on 
the ground of truth. Of course, a clean finding for the defendant on a plea of 
justification entitles the defendant to judgment. But in the present case when the 
summing-up is looked at it is impossible to treat the finding of the jury as a finding 
that the whole libel, including comment as well as facts, is true. I read the 
summing-up as a direction to the jury that in considering the justification they 
were to find whether the statements of fact in the libel were true, while as to any 
portion of the libel consisting of comment, they were to say whether it was fair 
comment. The jury found that the facts were correctly stated, but as regards the 
comment they found that it was not fair. It is, therefore, in my judgment, 
impossible to deal with the case as if there had been a finding for the defendants 
upon the plea of justification in the ordinary way. The finding was merely that 
the facts had been proved. 

On the plea of justification the question which ought to have been left to the 
jury was whether the libel, comments as well as averments of fact, was true. I 
cannot find that that question was put. In my opinion, the Lord Chief Justice in 
his summing-up divided averments of fact from comments, and it was as regards 
the former only (averments of fact) that the jury were asked whether they were 
true. The finding of the jury must be read as if they had said “‘the averments of 
fact in the libel, as distinguished from the comments, are true.’’ Then in the 
answer to the third question the jury say that the comment was not fair. It does 
not, however, in my opinion, follow that there should be a new trial on the ground 
of misdirection. The jury have found that the facts are truly averred. Given 
these facts, there is nothing on which in point of law the finding that the comment 
was unfair can be supported. This is a question of law for the court, and, in my 
opinion, it could properly be answered only in one way, and the Lord Chief Justice 
and Youncer, L.J., were right in saying that on these findings judgment must be 
entered for the defendants. 

What were the averments of fact in the libel? As formulated by counsel for 
the plaintiff, they will be found in the note of the Lord Chief Justice—I. Heads (a) 
and (b) relate to the sentence in the libel: 


“But, owing to their poverty, lack of learning and helplessness, the poor are 
the natural victims of those who seek to make experiments on their fellows.”’ 


II. Head (c) relates to the allegation in the libel that at the birth control clinic 


‘working women are instructed in a method of contraception described by 
Professor McIlroy as the most harmful method of which she had had 
experience.”’ 


The jury were rightly told by the Lord Chief Justice that the question for them 
was whether these words, which were used by Professor McIlroy, were in fact true 
III. Heads (d) and (e) relate to the following words: ‘‘Charles Bradlaugh ant 
condemned to jail for a less serious crime.” I proceed to deal with habs three 
passages. Heads I and II may be conveniently treated together, and they are so 
dealt with in the summing-up. The Lord Chief Justice in his summing-up 
discusses at somie length the question whether the term ‘‘experiment”’ nace 43 
properly applied to the methods advocated by the plaintiff. He points out that the 
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word may bear either of two different meanings. It may be said that the whole 
system of what is called Neo-Malthusianism is an experiment or that experiments 
have been made in particular cases. On this point the Lord Chief Justice quotes 
Dr. Maurice Abbott-Anderson. He was asked: ‘‘Now can you express an opinion 
as to the stage to which the science of contraception has attained?’’ and he 


answers: “‘Yes, you see it is all experimental. There is no definite statement 
made by anybody, anywhere, either by personal experience or in any book, that 
this or that method is a certain contraceptive.’’ The Lord Chief Justice goes on: 


“Tt is all experimental. Now the defendant says: by the natural and ordinary 
interpretation of this phrase, what is meant is that steps have been taken to 
bring this new gospel, to apply this great social experiment to the poor, and 
that that is bad. They take a step further and say that even if you put a 
limited meaning upon it, of course it is entirely for you to say what you think 
these words mean, remembering always the standard is what the reasonable 
reader would have conveyed to him by those words; they say further, if you 
take the more restricted meaning of the word ‘experiment’ something of that 
sort did go on.”’ 


The Lord Chief Justice then refers to the two methods described by the plaintiff. 
The question whether the plaintiff's methods are experimental and whether 
experiments are in fact performed, are questions of fact and as such have been 
answered in the affirmative by the jury and they have found that as to the danger 
which attends the use of the pessary. I go on to deal with Head III, being the 
allegation in the libel that the crime of Bradlaugh was less serious than that of 
the plaintiff. The conviction of Bradlaugh proceeded on the ground that his book 
describing and recommending methods of birth control was an obscene libel. The 
obscenity was simply in describing and recommending such methods of control. 
It will be found that the plaintiff’s books not only advocate such methods, but 
contain what is obscene, whatever view may be taken of such methods. 

I have gone through the allegations made as to matters of fact, but there remain 
two sentences of the libel which were relied on as expressions of opinion and 
libellous. The first was contained in the words ‘‘the ordinary decent instincts of the 
poor are against these practices.’’ This, it is said, was libellous. The plaintiff's 
contention on this point, when analysed, comes to this, that these words involve 
the expression of an opinion that there was something reprehensible in these 
practices which revolted the instincts of the poor. It appears to me that it is 
impossible to hold that the bounds of fair comment are exceeded by the expression 
of an opinion honestly held that such practices are revolting to the healthy 
instincts of human nature. There is an old and widespread aversion to such 
methods on this ground. This sentiment was voiced by the historian of the 
Deciine AND Fatt or THE Roman Empire (Epwarp Grepon) when in his fortieth 
chapter he referred to such practices as ‘‘detestable precautions.’’ The other 
passage relied on by the plaintiff for this purpose was as follows: “It is truly 
amazing that this monstrous campaign of birth control should be tolerated by the 
Home Secretary.’’ It has been asserted that the epithet ‘‘monstrous’’ passed the 
limits of fair criticism. Whether the particular epithet is too strong or not must 
depend upon the nature of the facts upon which the defendant was commenting, 
namely, the clinic itself and the plaintiff's publications in support of it. The work 
for the publication of which Bradlaugh was sentenced was, as I have pointed out, 
confined to the inculeation of methods of birth control. The plaintiff has done 
what Bradlaugh did, but she has done something more. We were referred in the 
course of the argument to certain passages in the books published by the plaintiff 
of such a nature that they were not read aloud. These books have a very large 
circulation, and for my part I cannot doubt that they are calculated to have a most 
deplorable effect upon the young of both sexes. It would be absurd to say that 
the epithet ‘‘monstrous’’ as applied to such a ‘“‘“eampaign’’ passes the bounds of 
fair criticism, or that it was not fair comment to use language implying that such 
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passages as those to which I have referred aggravate the criminality of the prone 
libel. A great deal has been said about the sincerity with which the plainti t holds 
the doctrines which she teaches and carries into practice. One of the plaintiff s 
books is entitled A New Gospet to Att Peoptes. Her sincerity is not the question. 
If an obscene libel is published, the fact that it forms part of a campaign prosecuted 
with all sincerity affords no defence. The right of free speech is claimed for the 
advocates of the new gospel, but they must submit to have their tenets and their 
practices criticised. A French savant is reported to have said that if he had been 
consulted at the time of the creation of the world he could have given some hints 
of great value; and this appears to some extent to be the attitude of the plaintiff. 
I think it unfortunate that the plaintiff uses in connection with her clinic the title 
“doctor.”’ She is a doctor of philosophy, but the use of the term ‘‘doctor’’ must 
lead a great many of the people who frequent the clinic to believe that the person 
in charge of it is a doctor of medicine. This is a common use of the term “doctor” 
in ordinary conversation, and where a ‘‘doctor’’ is found in charge of a clinic it 
would naturally be supposed that he is a doctor of medicine. Any person who is 
in fact a doctor of medicine would, of course, be subject to the disciplinary action 
of the General Medical Council. 

I desire to add some comments upon the manner in which the Lord Chief Justice 
dealt with the facts of the case in their broader aspects. He begins this part of 
his summing-up by making some observations as to the manner in which, in dealing 
with the young, sex problems should be handled. These observations appear to 
me to be characterised by knowledge of the world and by sound common sense. 
Some instruction on such matters there must be, but it should be communicated 
by a father or mother or some person in loco parentis to the boy or girl individually, 
and not in classes. The Lord Chief Justice animadverts upon the mischief which 
might result from such teaching if indiscriminately given, and adopts the canon 
laid down in the course of the evidence : 


‘‘sex teaching, yes, but in cold scientific language, not mixing up philosophy 
with emotion, not teaching such truths as need to be taught in the language 
of adjectives and rhetoric, but with austerity, with coldness, stating the facts 
and no more.”’ 


There should be nothing, he says, in the shape of ‘“‘romantic emotional rhetorical 
rhapsody.’’ I think that few will be found to say that these canons have been 
observed by the plaintiff in her treatment of these very delicate questions. A 
passage at the end of the summing-up seems to me to go to the root of the matter: 
‘Now what is said here? Dr. Sutherland says that this is as bad as the 
Bradlaugh pamphlet and worse, and he says that in two respects. You have 
passages, he says, in these books, to which no parallel can be found in the 
pamphlet published by Mr. Bradlaugh—no parallel at all. Your attention has 
been directed to certain passages [the Lord Chief Justice says that he is not 
going to read them, and proceeds:] But just consider. The argument is that 
these are books which may be exposed for public sale indiscriminately, in great 
quantities, in order to fulfil a mission. The mission is variously described at 
various points of the argument. The teaching about sex is mixed up with the 
teaching about contraceptives. The teaching about contraceptives is mixed up 
with other matter. But it is all said to have been done in pursuance of a 
mission. Now you may think that, however desirable it may be that proper 
teaching about sex should be given properly and privately to young people, it 
1s a calamity that books of this kind should be published broadcast. You may 
think so, or you may not think so, but whatever view you take about that 
question, you may ask yourselves this question: What legitimate purpose can 
be fulfilled by the insertion in these books—I do not re-read the passages, but 
I remind you of them, and I must use words which will remind you of them. 
- + » You know the passages, you know the context, you know the circulation 
of these books; can you say that they fall short of being obscene publications?” 
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I must add a few observations as to the proceedings in the Court of Appeal. 
Banxes, L.J., states his reasons towards the close of his judgment. What he says 
comes to this, that the Chief Justice left the plea of justification to the jury simply 
so far as averments of fact are concerned, and, therefore, their answers cannot be 
read as applying to comment. As I have already pointed out, that is perfectly true, 
but the lord justice does not deal with the question whether, when all the aver. 
ments of fact are found to be true, there remains anything in the shape of comment 
as to which it could be said that there was evidence fit to be left to the jury to 
show that the comment was unfair. I pass to the judgment of Scrurron, L.J. I 
agree with him in thinking that the Lord Chief Justice took the opinion of the 
jury on the question of truth merely upon the averments of fact in the plea of 
justification. With regard to what I think is the real point of the case, the lord 
justice says this : 


“There was some faint suggestion before us that when you had ascertained 
what were really the allegations of fact in the libel, it was not possible for a 
reasonable jury to find that the comments on those facts were unfair. This 
point was not taken at the trial, and I think it must fail here.’’ 


The point was taken at the trial by counsel for the defendants, as appears from 
what was said by the Lord Chief Justice in a passage to which I have already 
referred, and whatever the merits of the argument I think it sufficiently appears 
from what the lord justice says that the point was taken in the Court of Appeal. 
The lord justice goes on to point out that the standard of what is considered 
depravity varies from time to time and that the standard may not be the same in 
1923 as in 1877. He says: 


“‘T'rom this point of view there was a wide field to be covered by the questions 
as to fair comment, to which the jury might address their minds as the tribunal 
representing ordinary current opinion at the time.” 


But after all said and done, the question really lies in a very small compass. It is 
this: Could any reasonable man say that on the facts found, which are really few 
and simple, the comments were excessive? The reason on which Youncer, L.J., 
bases his conclusion in favour of the defendants is this : 


‘‘On what I conceive to be the narrowest permissible view of the answer to 
the second question, the defendants have, I think, justified to such extent as 
is required of them in such a case as this: the charge in respect of these matters 
of comment, in my judgment, on the principle laid down in such cases as 
Morrison v. Harmer (5), has been substantially met and answered in that 
justification.” 


It comes to this, that when the facts are found as they were here, there is no 
ground on which it can with any reason be said that the limits of fair comment 
were exceeded. I agree with the conclusion reached by the Lord Chief Justice 
and by Youncer, L.J. I think that the appeal should be allowed with costs here 
and below, and that judgment should be entered for the defendants. 


LORD SHAW.—The respondent brought this suit for damages caused to her 
by an alleged libel appearing in a book entitled Birra Contro., ke., of which the 
appellant Sutherland was the author, and the other appellants, Harding and More, 
Ltd., were the printers and publishers. The words of the alleged libel have been 
quoted in extenso by the Lord Chancellor. As to the merits or otherwise of the 
allegations themselves, or the theories or practices with which the books of the 
respondent deal, or as to their scientific accuracy or inaccuracy, or the social or 
moral advantages or disadvantages which would follow from their adoption—upon 
all of these things I must resolutely decline to express any opinion whatsoever. 
I make no judgment upon the views of others, but, speaking for myself, in thus 
declining to enter upon a matter of deep contest in medical, sociological, and 
moral spheres, or even to be inclined to express or indicate any view or inclination 
of mind thereon, I am merely paying the respect which is due to the correct ambit 
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of a purely judicial task. This appeal presents questions of law, and, in my opinion, 
must accordingly on that footing alone be disposed of. a 

To make written language libellous, or spoken language slanderous, it is funda- 
mental and essential that they be of and concerning a person, be untrue in sub- 
stance and in fact, and be defamatory in nature. There is no exception to these 
rules, whether the language be the language stating fact or stating opinion. 
When facts are stated they can be justified as being, although defamatory and of 
and concerning the plaintiff, yet true; when opinions are stated they can be 
justified on precisely the same grounds—namely, that, although of and concerning 
the plaintiff and defamatory, yet they also are true. In the next place, when in 
the course of the statement of defamatory matter both facts and opinions are set 
forth, it is upon similar principles open to a defendant to say that the entirety, 
both fact and opinion, is true in substance and in fact. That was the present case. 
It was so pleaded and the trial was conducted by both parties upon that compre- 
hensive defence. In every one of these cases, if the truth of the libel is affirmed 
by the jury, the case is at an end. There is no room for introducing fair comment 
or of perplexing the jury with the consideration of such a plea, when the defendant 
has justified the truth of all that he has said, whether in stating fact or expressing 
opinion. There are two qualifications which must be made upon this absolute rule. 
In the first place, truth must not be stated without being fully stated—that is to 
say, without context in the case of a libel, and without circumstances in the case 
of a slander, which would put a different complexion upon matter which is libellous 
or slanderous standing by itself, and would possibly or probably destroy altogether 
its character as such. In the second place, a statement of fact or of opinion 
which consists in the raking up of a long-buried past may, without an explanation— 
and, in cases which are conceivable, even with an explanation—be libellous or 
slanderous if written or uttered in such circumstances as to suggest that a taint 
upon character and conduct still subsists, and that the plaintiff is accordingly held 
up to ridicule, reprobation, and contempt. Subject to these qualifications, the rule 
as to justification in fact being exclusive, as a plea, of a plea of fair comment, in 
the sense of making the latter unnecessary, is, in my opinion, an absolute rule. 

I recognise to the full the great difficulties in which the Lord Chief Justice of 
Iingland was put in charging the jury, on account of the state of the authorities 
upon this question of procedure. It is further true that, while the defence of 
Dr. Sutherland did fully and comprehensively state of the entire libel that it was 
true in substance and in fact, both it and the defence of the publishers alternatively 
set forth a defence of ‘‘fair and bona fide comment made and published without 
malice on matters of public interest.’’ It is interesting further to observe—the 
Bar equally with the Bench being apparently perturbed by the state of the authori- 
ties—that the ‘‘rolled-up plea’’ in defence was taken. It is thus expressed : 


ae 


(7) In the alternative [that is, be it observed, an alternative or supposed 
alternative to two separate and distinct defences of the words being true in 
substance and in fact, and of the words being fair and bona fide comment], 
if, which is denied, the said words bore or were understood to bear the mean- 
ings alleged, this defendant says that in so far as the said words consist of 
allegations of fact the same are true in substance and in fact and in so far as 
the said words consist of expressions of opinion the same are fair comments 
made in good faith and without malice upon such facts and upon such other 
matters as are referred to in para. 5 hereof, which said facts and other matters 
are matters of public interest.’’ 


Such a statement of defence, arising not unnaturally from the state of the authori- 
ties to which I have alluded, is sheer surplusage, in view of the items of defence 
separately and articulately stated in that defence. It is, however, the “‘rolled-up 
plea,’’ and in a little I shall consider what that means. 

In those circumstances it becomes imperative and crucial to consider the course 
of the trial. Much was the subject of discussion as to the scope of fair comment 
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in this case. In my opinion, all this was necessary, because, whether fact or 
opinion, the trial was conducted most frankly and courageously, and, I may add, 
unwaveringly on the part of counsel for the defendants, on the footing that the 
libel in its entirety and in all of its contents was true in substance and in fact, 
whether statement, inference, or opinion, and it was met in a similar spirit by 
counsel for the plaintiff. I should explain further that in a plea of justification 
the defence that a matter of opinion or inference is true is not that the defendant 
truly made that inference, or truly held that opinion, but is that the opinion and 
inference are both of them true. A counsel does not lightly accept a burden of 
that character because the result is that, if it fail, the damages are in the ordinary 
case very substantially increased, the slander or libel being accentuated and con- 
tinued in the proceedings at the trial itself. But when such a defence is under- 
taken in its entirety, and prevails, it does so in such a way as to leave nothing in 
the libel standing, and no further questions as to comment to be considered. 

We had at your Lordships’ Bar a most able and exhaustive discussion of the 
subject of what is known as the “‘rolled-up plea.’’ In Peter Walker & Son, Ltd. v. 
Hodgson (11) VauauHan Wrtuiams, L.J., notes the origin of this plea. He says 
({1909] 1 K.B. at p. 247): 


“This form of pleading, which I always think very indefinite and embarrassing, 
has, however, been adopted and sanctioned ever since the decision of MarHew 
and GranTHAM, JJ., in Penrhyn v. Licensed Victuallers’ Mirror (12) and 
must now be accepted as proper pleading.”’ 


The Penrhyn Case (12) contains the pleading thus : 


‘In so far as they consist of allegations of fact the said words are true in 
substance and in fact, and in so far as they consist of expressions of opinion 
they are fair comments made in good faith and without malice upon the said 
facts, which said facts are a matter of public interest.”’ 


Over and over again that plea has been repeated, until a stage has arrived when 
its meaning in plain English has been subjected by the courts in England to a 
construction apparently unwarranted by its language and certainly productive of 
confusion in practice. A very recent illustration may verify this. In Aga Khan 
v. Times Publishing Co. (13) Scrurron, L.J., in the course of his judgment, said 
({1924] 1 K.B. at p. 682): 
“The two pleas (justification and fair comment) have been rolled into one, 
and since then there has been a great difference of opinion in the Court of 
Appeal on the question whether or not it was a plea of justification and fair 
comment or of fair comment only. The words ‘in so far as the words consist 
of allegations of fact the said words are in their natural and ordinary meaning 
true in substance and in fact,’ by themselves seem to me clearly to be a plea 
of justification, because they justify the words in their natural and ordinary 
meaning, and it is the natural and ordinary meaning which conveys the 
imputation of a defamatory character, and if I were left to myself I personally 
would direct particulars to be given of the facts which were alleged to be true 
and of the comments which were said to be fair.”’ 


If I also were left to myself, I should respectfully agree with the opinion and 
suggested direction stated in this last paragraph. Indeed, I go so far as to believe 
that a similar opinion must have underlain certain observations of Loresurn, L.C., 
in Dakhyl v. Labouchere (2), and I must add that, if the rolled-up plea were 
interpreted and worked in this correct and sensible manner, then I should see 
nothing wrong with it. I must, however, make my best endeavour to interpret the 
true result of the authorities as they stand; and I cannot but be moved by the 
views of my noble and learned friends who have had a very wide experience upon 
what is after all purely a question of English practice. 

Another case, Digby v. Financial News, Ltd. (1), must be mentioned. It went 
very far. Lorp Couuiys, M.R., put it thus ([1907] 1 K.B. at p. 507): 
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“When a plea of justification is pleaded, it involves the justification of ar! A 
injurious imputation which a jury may think is to be found in the allege 


libel.”’ 
So far so good, but the learned judge proceeds : 


“This plea [that is, the rolled-up plea already cited] does not purport to be 

a plea of justification of the imputations, if any, contained in the libel; itis B 
nothing of the sort, but is a plea intended to raise a totally different defence, 

that of fair comment.”’ 


Cozens-Harpy, L.J., treats the defence as having “carefully abstained from 
placing on record a plea of justification.’’ I think that error is apt to arise from 
the manner in which the word ‘‘justification’’ is used in regard to the composite C 
plea. If it is meant to apply to justification simpliciter, that is to say to the whole 
libel, then it is undoubtedly sound to say that the rolled-up plea does not cover it. 
But I venture the opinion that the rolled-up plea never did profess a general 
justification. That plea is specifically limited. It means “‘Quoad facts ,—true ; 
quoad comments,—fair.’’ No one denies that if a defendant puts such a plea in 
alone as a separate and articulate plea of specifically limited justification standing 

by itself, he would be entitled to carry on the case to judgment on the footing of D 
being allowed to prove it. But when he has added to that another plea, which 
might also have been separately stated, to the effect that in so far as opinions were 
expressed they were fair comment, then the law (in which I reluctantly acquiesce) 

is that the rolled-up plea must be taken as a plea of fair comment only. The 
practical justification averred in it is not the subject of probation—that is ruled 
out; and finally the case is conducted solely on the footing that the facts are E 
assumed to be true. Courts and practitioners will definitely act on this footing 
from this time forward. 

I have thought it right to deal with this topic out of respect to the judgments 
of the courts below and to the careful arguments at the Bar of the House. But I 
must add that although this fair comment plea has proved an awkward cross- 
current in the case, it is not and never was the main stream of it, for I repeat that F 
the case was pleaded and fought to judgment upon the separately stated issue of 
complete justification. In the ordinary case justification of a libel is pleaded 
simpliciter et generaliter, for the simple reason (i) that there were no opinions in 
it, but only allegations of fact; or (ii), as in this case, that both opinions and 
allegations of fact were true; or (iii), also as in this case, that the opinions followed 
quite accurately from the facts; they were but the shadow of these, and introduced G 
no matter which by itself would have been actionable. Once that justification is 
established, the verdict must be given for the defendant. 

But a justification need not be to the whole, but may be to a part. If a man 
says that a certain neighbour of his was guilty of manslaughter and was also a 
thief, it is perfectly open to take a plea in justification of either charge only. In 
Clarke v. Taylor (14) Tinpau, C.J., said (2 Bing.N.C. at pp. 664, 665) : H 


“There can be no doubt that a defendant may justify part only of a libel con- 
taining several distinct charges . . . but if he omits to justify a part which 
contains libellous matter he is liable in damages for that which he has so 
omitted. The plea in the present instance does not affect to justify the whole 
of the publication, and we are to see whether the part omitted would by itself 


form a substantive ground of action for libel. I cannot say that it is of that I 
description.” 


It remains to be considered what are the conditions and breadth of a plea of 
justification on the ground of truth. The plea must not be considered in a 
meticulous sense. It is that the words employed were true in substance and in fact. 
I view with great satisfaction the charge of the Lord Chief Justice when he made 
this point perfectly clear to the jury, that all that was required to affirm that plea 
was that the jury should be satisfied that the sting of the libel or, if there were 
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more than one, the stings of the libel, should be made out. To which I may add 
that there may be mistakes here and there in what has been said which would 
make no substantial difference to the quality of the alleged libel or in the justifica- 
tion pleaded for it. If I write that the defendant on Mar. 6 took a saddle from my 
stable and sold it the next day and pocketed the money all without notice to me, and 
that, in my opinion, he stole the saddle, and if the facts truly are found to be that 
the defendant did not take the saddle from the stable but from the harness room, and 
that he did not sell it the next day but a week afterwards, but nevertheless he sold 
my saddle so taken and pocketed the proceeds, then the whole sting of the libel may 
be justifiably affirmed by a jury notwithstanding these errors in detail. In the 
second place, however, the allegation of fact must tell the whole story. If, for 
instance, in the illustration given, the facts as elicited show what my writing had 
not disclosed—namely, that the defendant had a saddle of his own lying in my 
harness room, and that he took by mistake mine away instead of his own and, still 
labouring under that mistake, sold it, then the jury would properly declare that 
the libel was not justified on the double ground that there were facts completely 
explaining in a non-criminal sense anything that was done, and the jury would 
disaffirm the truth of the libel because, although meticulously true in fact, it was 
false in substance. 

Then, as to the breadth of the justification. When a plea of truth in substance 
and: in fact is made it affirms the facts not only in the sense which I have men- 
tioned, but it affirms all that attaches to them as their natural and reasonable 
meaning. I think that the charge of the Lord Chief Justice was correct upon that 
aspect of the case also. This point as to the breadth of the justification is an 
essential matter to be regarded where the ‘‘rolled-up plea’’ is taken, because that 
“rolled-up plea’’ by law assumes the truth of the facts in the libel and quoad 
opinion pleads a fair comment as to that. The assumption as to the facts being 
true must similarly be interpreted by the breadth to which I have referred—namely, 
that the facts, whether justified as true or assumed to be true, carry with them 
all that these facts reasonably and naturally imply. And, secondly, the point as 
to fair comment with regard to opinion is only reached when there is separate 
matter in the words used—separate matter of expressed opinion which goes beyond 
the natural meaning attaching to the facts but for all that may be held perfectly 
within the right of a free citizen, and not to contain any separate actionable 
matter. 

It is satisfactory to know that this at least is long and well settled. In Cooper 
v. Lawson (6), a case decided nearly ninety years ago, it was held that one observa- 
tion with which the libel concluded 

‘not being a mere inference from the previous statement but introducing a 

substantive fact required a distinct justification, and therefore that on the 

trial of the issue it was properly left to the jury to say not only whether the 
evidence made out the facts first alleged, but also whether the imputation that 
the plaintiff had been hired was a fair comment.’ 

Coterwwce, J., remarked (8 Ad. & El. at p. 753) that 

“there are cases one of which has been put where the inference is so fair that 

if you prove the fact you prove the correctness of the comment. But this was 

not such a case. The comment introduced an additional fact, and then it 
was for the jury to say whether that was fairly done or not,”’ 
and Lorp Denman, C.J., said (ibid. at pp. 753, 754) : 

‘“‘ comment may introduce independent facts a justification of which is 

necessary. The plea is perfectly good justifying a libel partly as the report of 

proceedings before a court, partly as stating that which is itself true, and 
partly as giving a fair and broad commentary on the facts stated upon which 
the comment may be a mere shadow of the previous imputation ; but if it infers 

a new fact the defendant must abide by that inference of fact and the fairness 

of the comment must be decided by the jury.” 
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In Clarke v. Taylor (14) Vauanan, J., said (2 Bing.N.C. at P- 666) : “The a 
is whether any distinct act of criminality imputed to a plaintiff has been left 
unjustified’; and BosanQquet, J., said (ibid. at p. 668): 

“Under the general issue the jury had to consider whether it (the libel 

charging the plaintiff with having acted in a great swindling concern at 

Manchester) amounted to such a charge or not. The jury have found justifi- 

cation to be proved, and that justification includes everything that is material 

in the charge.”’ 

Clarke v. Taylor (14) is very important, as undoubtedly the swindling transactions 
which were libelled as having taken place at Manchester were also in a separate 
part of the libel said or implied to have been continued at Leeds. This difference 
of locus, however, was held not to be indicative of a swindling transaction separately 
carried out at Leeds, but the court—a very powerful court—considered that the 
gist of the matter was, in truth, the charge of swindling at Manchester with a 
suggestion that there might have been a few days before a similar practice at Leeds. 
The sting of the substantive libel having been established as applicable to Man- 
chester, and the jury having found for the defendants on that part of the libel 
applicable to Manchester which was justified, the court refused to enter a verdict 
for the plaintiff on the passage not justified—namely, that applicable to the 
preliminary visit to Leeds. I venture to think that Clarke v. Taylor (14) is of 
the very highest authority for showing that in libel cases a view meticulously 
taken, as I have mentioned, of the words of a libel, is not sought for, but the 
opinion of the jury is accepted as conclusive and final on justification if it applies 
truly to the substantial matter, criminal, nefarious, or contemptible, which the 
libel as a whole did affirm. But, in truth, one cannot but see that in numerous 
cases this defence of fair comment when taken is reached too soon. If the facts 
alleged be substantially true, and nothing is said in comment which adds to the 
sting thereof or produces separate libellous matter, then in all such cases the plea 
of fair comment should never be reached at all. 

I purposely refrain from much of the law as developed more particularly in 
English authorities as to what is relevant or required to establish a plea of fair 
comment. The law upon that subject will no doubt demand early review. But 
I refrain because, in my opinion, the point of fair comment was never reached, or 
ought never to have been reached, in this case. The Lord Chief Justice did make 
a most proper attempt to present the issues of fact alleged to be raised by the 
libel separately and distinctly to the jury. He asked what those were, putting the 
question to the counsel for the plaintiff, and having received his items and 
tabulated these he charged the jury upon all of them; and, so charged, the jury 
found that all of them were justified. It is now pleaded, however, that one par- 
ticular was not put separately to the jury, namely, that the facts being as alleged, 
the conduct of the plaintiff was monstrous. I think that such pleading comes too 
late; it is not, in my opinion, open to a party so acting to complain because some 
other item was not dealt with. But quite apart from that, it is to be noted that 
one of the facts affirmed by the jury was that the plaintiff had published criminal 
matter, that is to say, obscene libels. The whole of this part of the pleading seems 
to me an afterthought and to be without warrant. In the first place, the Lord 
Chiet Justice was not asked to put separately to the jury on the issue of justification 
in fact whether the conduct was monstrous. In the second place, if he had been 
sO asked he could have said most properly to the jury that if they have found the 
criminal action in the obscenity of the libels as just referred to, they need not 
trouble as to its being monstrous, for that, of course, would reasonably and 
naturally follow from their opinion upon the first point 


accordingly, that, while the Lord Chief Justice, confronte 
ties, was pl 
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were proved the jury need not trouble about fair comment. I think that this 
should have been done. The case having been, however, left to them as if fair 
comment still remained in it, the jury—also manifestly in doubt—while affirming 
the truth of the libel as a whole have found unfair comment and gave a slender 
award of damages. 

My difficulty in the case really arises upon the point whether in such circum- 
stances a new trial should be ordered. I think that the jury ought to have had 
the point more plainly put to them, that if the facts and all that they reasonably 
implied were found true, then their consideration of the fair comment plea became 
unnecessary. I am much relieved upon this subject by these two considerations : 
First, of the view of the Lord Chief Justice in applying the verdict. When con- 
fronted with these manifestly inconsistent verdicts of the jury the Lord Chief 
Justice without difficulty affirmed, and, in my opinion, rightly affirmed, the law 
that once a verdict had been found that the libel was true in substance and in fact, 
no room was left for any fair comment. It may be asked, Why then was fair 
comment put to the jury? The reason why it was put to the jury was that, 
suppose the verdict of justification had been negatived, or had only been affirmed 
in part, then, but then alone, the plea of fair comment would have had to be 
considered. But that was not so. The plea of justification in its entirety suc- 
ceeded, and I think that the learned Lord Chief Justice showed his true opinion— 
one which I respectfully think was right in law—and adopted the only logical course 
open to him in the circumstances by applying the entirety of the verdict in favour 
of the defendant. Parreson, J., in Cooper v. Lawson (6) (8 Ad. & El. at p. 752) 
said : 


“T do not say in all cases where an alleged libel consists partly of comment 
it should be left to the jury to say whether the comment is fair, because if as 
the Attorney-General has put it the words were: ‘He has murdered his father 
and therefore is a disgrace to human nature,’ it would be ridiculous to ask 
whether the observation was or was not a fair comment.” 


Similarly in the present case the opinion expressed in the article to the effect that 
the plaintiff's conduct was criminal as described puts it out of the question to say 
that a jury so affirming could yet give damages for calling such conduct monstrous. 
The verdict accordingly, in my view, was properly applied. 

But there is a further, and to my mind a cogent, reason why a new trial should 
not be granted. From what I have just observed, it could only be granted on the 
ground of technique, for it is manifest that the real struggle between the parties 
was as to the truth of the charges made. The learned counsel for both parties by 
their addresses put that plainly before the jury, and by the verdict of justification 
I think that the issue was in all its breadth settled on the affirmance of justification. 
What remains, namely, as to unfair comment, should not have arisen, and, in my 
opinion, cannot arise, unless your Lordships were of opinion that there has been a 
gross miscarriage of justice. The jury—on a point of fair comment which was 
logically out of the case after the affirmance of justification—have given a verdict 
which drops away altogether on a true application of their verdict on the main 
struggle and issue of the case. As Lorp HEeRSCHELL expressed it in Jones vy. 
Spencer (15) (77 L.T. at p. 538) : 


“T think that the hesitation of a court to set aside the verdict of a jury is very 
natural and that it is expedient that verdicts of juries when that is the tribunal 
to determine the question between the parties should not be set aside except 
where one is satisfied that there has been a miscarriage because a verdict has 
been found that could not reasonably have been found if the attention of the 
jury had been directed to the whole of the facts of the case and to the question 
in issue which they have to determine.” 


Furthermore, I am of opinion that in this case Ord. 39, r. 6, plainly applies to the 
effect that : 
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‘“\ new trial shall not be granted on the ground of misdirection ee unless in 

the opinion of the Court of Appeal some substantial wrong or miscarriage has 

been thereby occasioned.” . 
I really cannot affirm that such a wrong was caused. To express the opinion that 
the conduct which the jury affirmed was monstrous seems to me not a separate 
finding of opinion at all, but a natural consequence. On these grounds I agree 
that the dissent of Youncer, L.J., was sound, that the application of the verdict 
by the Lord Chief Justice was also sound, that his application should be affirmed, 
and the appeal allowed. 


LORD WRENBURY.—The question of birth control is a question which has 
long engaged, and in the last fifteen or twenty years has, I believe, increas- 
ingly engaged, the attention of many thoughtful minds. From 1918 to 1916 
the National Birth Rate Commission included the investigation of this subject in 
its labours. In 1916 it reported to the President of the Local Government Board. 
The commission was subsequently reconstituted, and in the year 1918 took a mass 
of evidence upon, among other things, such questions as are dealt with in the 
plaintiff's books. The Bishop of Birmingham was chairman and many eminent 
persons of both sexes were members of the commission. Amongst them was the 
plaintiff, Dr. Marie C. Stopes. The commission made a report in 1920. From 
‘The Times’’ newspaper of Nov. 8 I have learned that the Birth Control Committee 
of this National Birth Rate Commission met this year on Noy. 7, under the 
presidency of the Bishop of Winchester, when Lord Dawson of Penn and others 
gave evidence. I mention these facts for the purpose of emphasising at the outset 
that the question of birth control is a question of grave—of very grave—importance. 
To parents or prospective parents it is a question of personal importance. To 
others, and particularly to those who work among the poor, it is of public impor- 
tance. To those who have at heart the welfare of the nation it is of national 
importance. There are cases in which the health and happiness of the woman are 
impaired by too rapid successions of conception. There are cases in which the 
parents’ means do not allow of the proper maintenance, education and advance- 
ment of more than a limited number of children. There are cases in which the 
mental or bodily health of the parents forbids, or ought to forbid, the procreation 
of defective children. There are those who think that in none of these cases ought 
control to be exercised. There are those who think otherwise. I express, of course, 
no opinion at all as to which are right and which are wrong, but so strong are the 
feelings of the one side and of the other that hard language may, perhaps, scarcely 
create surprise. Whether the language oversteps the bounds and falls into the 
territory of libel is for a jury to decide. In many places, and, indeed, throughout 
the country, I believe, there have been established children’s welfare clinics, to 
which mothers are invited to bring their babies to receive advice on all matters in 
regard to their management, such as nutrition, cleanliness, infantile maladies and 
the like. At such clinies the opportunity arises of helping the mothers (who are 
poor women) with advice, not only as to their babies but as to the question of 
birth control, which to many of them is a question of vital importance, as to which 
they have neither the knowledge nor the means of acquiring the knowledge which 
more wealthy women obtain from their medical advisers. There are those who 
think that to extend the work of the clinics so as to include such advice to poor 
Women is upon personal and upon public and upon national grounds right. The 
plaintiff in this action is a lady who is of that opinion. In order to give poor 
working women such information as I have indicated, she opened a clinic in 
Marlborough Road, in the East End of London. She established and maintained 
it and provided there the services of a fully trained and certificated nurse, all 
entirely at her own expense. She also wrote certain books relating to birth control, 
and a very large number of them have been sold to the public. This is a very short 
statement of the facts as they stood at the time of the publication of the alleged 
libel upon which this action is brought. Upon the question whether birth control 
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is desirable and legitimate or not I express, of course, no opinion at all; it is not 
material to do so; my purpose in that which precedes is to emphasise the gravity 
of the matter, and to indicate the subject with which I have to do. 

The substance and gist of the alleged libel was that the plaintiff had exposed 
the poor to experiments, of which the poor, owing to their poverty, lack of learning 
and helplessness, were the natural victims, and had opened a birth control clinic 
where working women were instructed in a method of contraception described by 
Professor McIlroy as ‘‘the most harmful method of which I have had experience,”’ 
and had carried on a monstrous campaign of birth control, thus committing a 
crime more serious than that for which Charles Bradlaugh was condemned to jail. 
The alleged libel described the plaintiff as ‘ta woman who is a doctor of German 
philosophy (Munich).’” This was true. But she was also a doctor of science of 
London University, a fellow of the University College of London, a fellow of the 
Geological Society, a fellow of the Royal Society of Literature of London, and a 
fellow of the Linnean Society of London. It may be—I do not know, but it may 
be—that the jury thought that to describe her as ‘‘a woman who is a doctor of 
German philosophy’’ showed an animus against her of which they did not approve. 
I leave it to others much more conversant than I am with actions for libel to deal 
with the question of that which is called the ‘‘rolled-up plea.’’ All that I have to 
say upon it is this. A libel may, and generally does, contain both statements of 
fact and statements of opinion. If the jury are properly directed by the judge and 
if there is evidence to support their findings they and they alone are the absolute 
masters of the situation. It is for the jury to say which of the statements are 
statements of fact and which are statements of opinion, and to say whether those 
which they find to be statements of fact are true and if they find the facts to be 
true then whether those which they find to be statements of opinion are fair 
comment. The pleadings ought to be in such form as to raise all those questions 
or all such of them as the parties desire to put in issue. The judge ought to direct 
the jury as to each of them. The parties are entitled to have the findings of the 
jury upon each of them. In the present case paras. 4, 5, and 7 of the defence 
raised all these questions, and the parties were entitled to have the findings of the 
jury upon each one of them after proper directions from the judge in the matter. 
The first point, then, is to see what directions they received. 

I turn to the summing-up of the Lord Chief Justice to see whether he directed 
the jury upon all of them. I think that he did. I agree that there is room for 
criticism of the summing-up in this respect. I should have been glad to find the 
duty of the jury to discriminate fact and opinion more clearly stated. But I think 
that there is enough. For instance, the Lord Chief Justice says this : 


“They say two things and they say them still; and these are the real issues 
in this case. They say: so far as statements of fact in what is complained of 
is concerned, those statements of fact are true statements. So far as regards 
what is expression of opinion, that expression of opinion is fair comment. 
Now in order that fair comment may be the issue, the matter upon which the 
comment is written must be a matter of public interest. And so, apart from 
the initial question whether these words were defamatory, and defamatory of 
the plaintiff, the questions which remain are, so far as statement is concerned, 
was the statement true? And so far as comment is concerned, was the com- 
ment fair? . . . So you have to consider first of all under this head, what are 
the parts of those words complained of which are really statements of fact, 
and, having made up your mind upon that point, you proceed then to consider 
whether the real sting is or is not made good. Then for the rest you may think 
that—of course, it will be a matter entirely for you—a large part of that which 
is complained of the defence is fair comment.” 

Further, he speaks of fair comment as a structure built upon a foundation of truth 

thus discriminating between the facts which are the foundation and the comment 

which is the structure built upon it, and he goes on to say: 
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‘You want the two ingredients, true statement of fact, and upon the state- 
ment of fact comment which a reasonably fair-minded man aight make, 
whether you agree with him or whether you profoundly disagree with him. 


Again, he says: 

“There are expressions of opinion hitherto, but now it becomes an argument 
winding up with what you will have to determine—you will probably think 
that it is, but that, again, is a matter entirely for you—a statement of fact. . wie 
Taking the whole thing together he [the defendant] says ‘I call this a 
monstrous campaign.’ You may or may not think that he is right, but that 
is not the question. The question is: Within the wide words, the large words 
which I have read to you, is it such a comment as may be fairly made in the 
sense that it may be the honest expression of a view strongly held?”’ 


When approaching the close of the summing-up and after stating the questions 
which he left to the jury, he says to them: “‘If you think that the statements were 
true and the comment was fair, there will be no question of damages at all.” 
There is to be found in the above, I think, a sufficient direction. 

In the result the Lord Chief Justice left to the jury four questions, and those 
four questions with the answers which the jury gave are as follows: (i) Were the 
words complained of defamatory of the plaintiff?—Yes. (ii) Were they true in 
substance and in fact?—Yes. (iii) Were they fair comment?—No. (iv) Damages, 
if any—£100. It has been contended before your Lordships that the second answer 
was a complete affirmation of justification, and that when once that answer was 
given there was no room for the answer which followed, namely, No. (iii). I can- 
not so read the questions and answers. I agree that No. (ii), if it stood alone, 
might be a complete acceptance of the plea of justification, but it does not stand 
alone. I ask myself first: What, as matter of construction, is the meaning of the 
words of the Lord Chief Justice as found in the questions? If the second question 
meant: “‘Are the statements both of fact and of opinion true,’’ there was no room 
for the third question. The answer to the second question would have covered 
everything. It cannot be that it covered everything, for the Lord Chief Justice 
goes on to ask: ‘‘Were they fair comment?’’ As matter of construction I cannot 
stop, so to speak, in the middle of the sentence. To construe the document I must 
read the whole document, and reading the whole, I can give effect to it only by 
saying that No. (ii) means, were the words, so far as you find them to be state- 
ments of fact, true, and No. (iii) means were the words, so far as you find them 
to be statements of opinion, fair comment. Again, reading the questions and 
answers together, I look to find the meaning of the jury. The observations are the 
same as before. Their answer to No. (ii) must mean we find the statements of fact 
to be true, but to No. (iii) we answer that the statements of opinion are not fair 
comment. If this be right, it remains to consider whether there was evidence 
upon which the jury could find as they did that the comment was not fair. 

Before referring in detail to the evidence, I pause to consider what were the 
subjects to which the evidence was directed. They were, in substance, two, 
namely, first the methods which the plaintiff reeommended to prevent conception, 
and, secondly, the steps which she took to spread knowledge of those methods, and, 
in particular, the contents of the publications which she wrote and sold. The 
former it was contended were harmful, and were so pursued as to victimise poor 
and helpless people. The latter it was contended were obscene. It was not said 
and could not be said that the description and discussion of the construction, 
functions and control of any organ of the human body is necessarily obscene. If 
the description and discussion were in a medical treatise it would be impossible to 
say it was obscene. In literature intended for the general public it may or may not 
be obscene. It depends upon the manner of treatment. The subject-matter is 
= eboame the method of dealing with the subject-matter may be obscene. 
i a : is obscene Bp ot is matter of opinion, or, at any rate, the jury may 

j 0 be matter of opinion. In any case it is matter for them to decide, and 
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by their answer to the third question they have, I think, answered the question 
in the negative. There are some parts of the human body as to which it is matter 
of no great moment to any man or woman whether he or she has or has not 
knowledge of their construction, their function, or their control. A man or a 
woman may go equally well through life, even if he or she knows little or nothing 
of the structure, functions or control of the liver, the kidneys, or the heart, or has 
never so much as heard of the thyroid gland. But it may well be that the same 
is not true of the organs of generation. They are capable of control and of abuse. 
As to these, knowledge of their construction, their functions and possible methods 
of their control may be not only legitimate but most expedient, and more particu- 
larly in the case of the woman. Those who think that it is legitimate and 
expedient are certainly entitled to hold that opinion and to do their best to impart 
the knowledge and assist man or woman to make use of it. The whole question 
is as to the manner in which the communication of the knowledge and the suggested 
application of the knowledge is made. Is it so made as to deprave and corrupt those 
whose minds are open to immoral influences? If it is not, then, however plain 
the language may be, it is not obscene. It is for the jury and the jury alone to 
answer these questions. I am not going to express, it is not my function to 
express, any opinion as to how they ought to be answered in this case. I am 
going only to look and see whether there was evidence upon which the jury could 
answer as they did. Was there evidence upon which twelve jurors could reasonably 
find that the comment in the libel was not fair, that the imputation of victimisation 
and of obscenity was not justified? {His Lordship read passages from the evidence 
and continued:] The jury had before them all the evidence which I have quoted. 
They had the plaintiff’s books before them. They were in a position to judge and 
it was for them to judge whether they were written too little from a medical and 
too much from a sexual or emotional standpoint. They had, of course, a great 
deal more evidence. I express no opinion at all of my own upon the question 
whether the comment was fair or not. That is not for me; it is for the jury and 
for the jury alone. But I will say that, in my judgment, it is impossible to say 
that twelve reasonable jurors could not accept, and, if they thought fit, act upon, 
that evidence and find that the imputation conveyed by the language of the libel 
as to exposing to experiment the poor, who owing to their poverty, lack of learning, 
and helplessness were the natural victims of experiments and as to a monstrous 
campaign, amounting to a crime, more serious than that for which Charles Brad- 
laugh was condemned to jail was not justifiable. Imputations of victimisation of 
the helpless poor and of criminality deserving of imprisonment are not matters to 
be lightly regarded. They may well cut deep, and the more so in the case of a 
lady who is giving her time and her money to afford as she thinks—and as her 
opponents admit bona fide thinks—assistance to her poorer sisters. In my opinion, 
the majority of the Court of Appeal were right in upholding the verdict in the 
third answer, and giving judgment for the plaintiff in accordance with the finding 
of the jury upon the third question left to them. 

This action I have no doubt was brought not so much to recover money as to 
re-establish a reputation damaged by libel. As a result of the judgment of this 
House the plaintiff will fail to recover the damages which the jury awarded. But 
it remains that a jury have found that the defendant's comment in the matter was 
not fair and that their finding in that respect fails to find its proper conclusion in 
damages by reason only of the fact that your Lordships are of opinion that after 
their answer to the second question was given the third question was for the 
reasons which your Lordships have assigned not open to them. I ought to add 
that, if I am wrong in the view which I have expressed as to the summing-up, and 
if the finding to the third qu2stion is not to have effect, then the plaintiff is, I think, 
entitled to a new trial, for in such case there will have been by reason of mis- 
direction no proper trial of the issue of fair comment. In this view of the case, 
I have to take it that the learned Lord Chief Justice did not properly direct the 
jury to discriminate between fact and opinion and to answer this question, namely : 
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, ini i judgment, there should be a new ; 

ee t opinion then, in my judgmen , tri 
sea ed Sy as majority of your Lordships are of a different opinion 
this appeal must be allowed, and a new trial must be refused. 


LORD CARSON.—The defendants in this action pleaded that the roe Rea 
plained of in the alleged libel in their natural meaning were true in subs er 
and in fact, that is, a plea of justification. I have never heard a doubt wie 
until this action that such a plea, if proved, is an answer to any action hi 
defamation. ‘The plea puts upon the defendant the onus of proving not only ee 
the facts alleged to be defamatory are true, but also that any comments in 2 ar 
as they contain statements or inferences of a defamatory character are also true. 
This plea, therefore, whether the alleged libel consists of facts only or of comments 
as well as facts, is a complete answer to any action for defamation. 
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“Tt is sufficient, however, if the charge on the plaintiff's conduct in the libel 
is substantially met and answered in the justification. It is unnecessary to 
repeat any word which might have been the subject of the original comment. 
So much must be justified as meets the sting of the charge, but if anything be 
contained in a charge which does not add to the sting of it, that need not be 
justified’: Senwyn’s Nisr Prius, vol. 2, p. 1060 (12th Edn.). 


The authorities referred to fully bear out the statement of the law as contained 
in this passage. ; 

I have said so much because I cannot agree with the view expressed by Bankes, 
L.J., in the Court of Appeal in this case, when he says : 


‘‘Under ordinary circumstances, when justification and fair comment are 
pleaded, and when it is in issue whether the words complained of are defama- 
tory, the questions for the jury are: (i) Are the words defamatory? If yea, 
then (ii) are they statements of fact or expressions of opinion or partly one or 
partly the other? (iii) In so far as you find that they are statements of fact, 
are they true? (iv) In so far as they are expressions of opinion do they exceed 
the limits of fair criticism upon the matters of public interest?” 


Such questions appear to me to overlook the real nature of a plea of justification 
which must stand or fall if so pleaded as complete answer to the whole of the 
libel complained of, and cannot be aided by a plea of fair comment, which is no 
longer relevant if once the plea of justification is found in favour of the defendant. 
There is a further paragraph in the judgment of the learned lord justice which, in 
my opinion, is open to the same criticism. He says: 


‘I am not able to agree with the view taken by the Lord Chief Justice that 
this is a case in which the rule applies that a plea of fair comment does not 
arise if the plea of justification is made good. The rule applies, and applies 
only, in my opinion, when the justification affords a complete answer. There 
may be many cases of which the present is, in my opinion, an example, when 
a jury may consider that the facts are quite truly stated and yet that what they 
regard as expressions of opinion upon those facts are not fair.” 


If upon a plea of justification the jury do not find that the comments or expression 
of opinion so far as they contain defamatory matter and are substantial and 
material parts of the libel complained of are true, their duty would be to find 
against the defendant on the plea of justification which cannot be aided or sup- 
ported by a finding on a plea of fair comment. In the course of the argument I 
asked counsel for the plaintiff if there was or could be a case in which a plea of 
justification, if proved and accepted by the jury, would not be a complete answer, 
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and he very candidly replied in the negative. An examination of the proceedings 
in the present case can, I think, lead to no other conclusion than that it was fought 
throughout on the plea of justification. I agree with Bankes, L.J., when he says: 


“In his final speech to the jury counsel for the plaintiff clearly invited the 
jury to treat the libel as consisting entirely of statements of fact and to 
concentrate their attention on the two main charges, namely, that the plaintiff 
was, in the language of the innuendo, taking advantage of the ignorance of 
the poor to subject them to experiments of a most harmful and dangerous 
nature and that she was guilty of a serious crime for which she should be 
imprisoned. If any possible doubt existed as to his attitude it is set at rest 
by the note of the Lord Chief Justice in which he summarises counsel’s con- 
tention as to which of the statements in the libel are statements of fact.”’ 


I may add also that the suggestion of a specific question to the jury as to whether 
the words complained of were true was suggested by counsel for the plaintiff and 
was agreed to by counsel on behalf of the defendants, who observed: ‘‘The other 
would be a plea that the libel, that is to say, fact plus deduction, was true in 
substance and in fact.”’ 

Bankes, L.J., also quotes a passage from the closing address of counsel for the 
defendants, in which, among other matters, he states that 


‘a plea of justification is a plea of justification not only of the words them- 
selves simpliciter, but a plea of justification goes to the induction or meaning 
that is put upon the whole paragraph. You plead justification not only in 
respect of your plain statement of fact but also in respect of your inferences 
both of fact and opinion.”’ 

As Bankes, L.J., observes : 

“The learned counsel is here accepting, as it seems to me, the challenge of 

counsel for the plaintiff to deal with the case as though the only issue was: 

Are the charges made by the defendants against the plaintiff true or are they 

not?”’ 

And he refers to the learned counsel’s summing-up on this plea of justification : 
“T most respectfully invite you to find that that statement in its broadest 
meaning, the whole of that paragraph, whatever meaning you may ascribe to 
it, does not go one inch beyond the truth in substance and in fact.” 

When one turns to the summing-up of the Lord Chief Justice it is quite evident 
that he specifically dealt with and explained to the jury the ‘‘facts’’ as put forward 
in counsel’s requisition as already referred to and fully explained them and the 
evidence relating to them to the jury. Furthermore, after the verdict had been 
given and after argument upon the findings of the jury the Lord Chief Justice 
stated, in entering judgment for the defendants : 

“In this case the jury, after a protracted deliberation extending to something 
like four hours, have found by their verdict that the words complained of in 
this action, while they were defamatory of the plaintiff, were true in substance 
and in fact. In the course which the case took that really became the main 
issue. . . . I have always understood that in the words which have been quoted 
it is a good defence to an action for libel that the words complained of were 
true in substance and in fact.”’ 

I do not think that this House or any appellate tribunal can be too careful in 
ascertaining by an examination of the proceedings what was the course of the trial, 
and what was the real issue fought out by the assent of the parties on both sides. 
More especially is that necessary in a case where a defendant has frankly and 
fully taken upon himself the onus of all that is involved in such a plea as that of 
justification in a libel action, and any appellate tribunal ought to be slow in 
ordering a new trial in such circumstances unless there has been some substantial 
misdirection or other flaw in the conduct of the trial which they can at least say 
may reasonably have caused a miscarriage of justice. In the present case it is said 
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that by reason of the finding of the jury on the plea of fair comment, the jury 
indicate that they did not understand the position, and that this difficulty was — 
brought about by some misdirection on the part of the Lord Chief Jusice. In my 
opinion, the jury ought not to have been allowed to consider the plea of fair 
comment at all when once they had found the justification proved, and I think 
that it would have been better if the Lord Chief Justice had so instructed them. 
I also agree that passages can be selected in the summing-up which seem to show 
some confusion between facts and opinions in relation to a plea of justification. 
But, as the Lord Chief Justice has pointed out, and as I think a careful examina- 
tion of the whole proceedings shows in the course which the case took, the main 
issue was: Were the words complained of true in substance and in fact? On that 
plea the charge in the libel has been ‘‘substantially met”’ and so much has been 
justified ‘‘as meets the sting of the charge,’’ and on that ground alone I should 
be prepared to set aside the order of the Court of Appeal and restore the judgment 
of the Lord Chief Justice. But I should also like to add that, if the answer to the 
plea of fair comment means that, notwithstanding the finding on the plea of 
justification, there were comments which were unfair, I agree with Youncrr, L.J., 
that there was no evidence 
‘“‘on which a rational verdict could be found to the effect that these remaining 
comments of the defendants were either unfair or dishonest.”’ 


I cannot help thinking that some of the confusion and difficulty which has arisen 
in this case has been caused by reason of the form of plea which has been described 
before us as the rolled-up plea, and the cases cited before us show that not for the 
first time this form of plea has given rise to doubts and difficulties. That plea in 
the first defendant’s statement of defence has nothing whatever to do with a plea 
of justification. It is not partly justification and partly fair comment, but fair 
comment pure and simple, no doubt in an altered form from the old one, but, 
nevertheless, fair comment only, and I desire to express my entire concurrence 
with the statement of Lorp Cottins, M.R., in Digby v. Financial News, Ltd. (1), 
which is as follows: 


‘When a plea of justification is pleaded, it involves the justification of any 
injurious imputation which a jury may think is found in the alleged libel. 
This plea does not purport to be a plea of justification of the imputations, if 
any, contained in the libel; it is nothing of the sort but is a plea intended to 
raise a totally different defence, that of fair comment. Comment in order to 
be fair must be based upon facts, and if a defendant cannot show that his 
comments contain no mis-statements of fact, he cannot prove a defence of fair 
comment.”’ 


For the reasons which I have given, I agree with the motion proposed by the 
Lord Chancellor. But for the statements made by Lorp Wrensury I should not 
have thought it necessary, or opportune, in considering the legal problems which 
arise for decision in this case, to have said anything whatever upon the subject of 
the policy of birth control, or the merits or demerits of the plaintiff in the part 
which she plays in the furthering of that object. I feel bound, however, to say, 
after the speech of my noble and learned friend, that the recital of alleged facts 
and the views which he has expressed, which seem to me to be, and will be read by 
others as being, in sympathy with the acts of the plaintiff or her writings, and with 
certain evidence called on her behalf, must not in any sense be taken as represent- 
ing my own views, if I had thought it relevant or necessary to discuss them. I 
speak only for myself, and I notice that the Lord Chancellor, Lorp Fiyuay, and 
Lorp Suaw have not referred to these matters, a course which I had intended to 
adopt but for the statements of my noble and learned friend. 

Appeal allowed. 

Solicitors : Charles Russell & Co.; Braby & Waller. 


[Reported by W. C. Sanprorp, Esq., Barrister-at-Law. ] 
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BRAGG v. BRAGG 


|Propate, Divorce anp Apmrrauty Drvrston (Sir Henry Duke, P., and Horridge, 
J.), October 14, 1924] 


[Reported [1925] P. 20; 94 L.J.P. 11; 182 L.T. 346; 41 T.L.R. 8; 
69 Sol. Jo. 73; 27 Cox, C.C. 729] 


Husband and Wife—Summary proceedings—Maintenance order—Dissolution of 
marriage on wife's petition—Right of husband to discharge of maintenance 
order—Summary Jurisdiction (Married Women) Act, 1895 (58 & 59 Vict., 
c, 39), 8. 7, 

Dissolution of the marriage by a decree absolute of divorce does not ipso facto 
terminate a maintenance order which a married woman has during the sub- 
sistence of the marriage obtained from a court of summary jurisdiction, nor 
does such termination of the marriage oblige the court of summary jurisdiction 
to discharge the order. It may do so, but the question whether the court shall 
vary or discharge the order is one for its discretion, under s. 7 of the Summary 
Jurisdiction (Married Women) Act, 1895, on a consideration of the facts of 
the particular case. 


Notes. Distinguished: Pastre v. Pastre, [1930] P. 80; Mezger v. Mezger, [1936] 
3 All E.R. 1380; Gornall v. Gornall, [1945] 2 All E.R. 186. Considered: Kirk v. 
Kirk, [1947] 2 All E.R. 118. Distinguished: Prest v. Prest, [1949] 2 All E.R. 
790. Considered: Abson v. Abson, [1952] 1 All E.R. 370; Chorlton v. Chorlton, 
[1952] 1 All E.R. 611. Approved: Wood v. Wood, [1957] 2 All E.R. 14. Referred 
to: Natborny v. Natborny, [1932] All E.R.Rep. 509; Plunkett v. Plunkett, [1937] 
3 All E.R. 736; Nowell v. Nowell, [1951] 1 All E.R. 474; Pooley v. Pooley, [1952] 
1 All E.R. 395; Pilcher v. Pilcher, [1955] 2 All E.R. 644; Russell v. Russell, 
[1956] 1 All E.R. 466; Bowen v. Bowen, [1958] 1 All E.R. 770. 

As to maintenance orders by justices, see 12 Haussury’s Laws (8rd Edn.) 487 
et seq.; and for cases see 27 Dicrsr (Repl.) 722-728. For Summary Jurisdiction 
(Married Women) Act, 1895, see 11 Hatssury’s Statutes (3rd Edn.) 849; and for 
Married Women (Maintenance) Act, 1949, see ibid., vol. 28, p. 735. 


Case referred to: 
(1) Johnson v. Johnson, [1900] P. 19; 69 L.J.P. 18; 18 L.T. 791; 64 J.P. 72; 
16 T.L.R. 26, D.C.; 27 Digest (Repl.) 727, 6940. 


Appeal by the husband from an order of the stipendiary magistrate, Leeds, 
refusing to discharge a maintenance order, which the wife had obtained against the 
husband on Aug. 15, 1919, whereby the husband was found guilty of desertion and 
ordered to pay her 17s. 6d. per week as maintenance for herself and two children, 
the custody of whom was given to her. On July 27, 1922, the wife obtained a 
decree nisi for the dissolution of her marriage on the grounds of her husband’s 
bigamy and adultery, and on Feb. 5, 1923, this decree was made absolute. The 
husband then took out a summons under the Summary Jurisdiction (Married 
Women) Act, 1895, for discharge of the order of Aug. 15, 1919, on the ground that, 
on the termination of the marriage by decree absolute of divorce, it had ceased to 
be operative, or if not, ought to be discharged. The stipendiary magistrate refused 
to discharge the order in a considered judgment in the following terms : 


“The wife of the respondent to a summons taken out by her under the Act 
of 1895, upon which an order was made, subsequently obtained a divorce from 
him. The only question I have to decide is whether I should on that ground 
discharge her order. It was contended on behalf of the husband that I had 
no option in the matter; that the relationship of husband and wife having 
ceased, there remains no ground on which such an order can be supported, and 
that it should be discharged under s. 7. That section provides that a court of 
summary jurisdiction may, upon cause being shown upon fresh evidence to 
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the satisfaction of the court, at any time alter, vary, Or discharge such order. 
A somewhat similar provision is made by s. 9 of the Criminal Justice Adminis- 
tration Act, 1914. Fresh evidence means evidence of matters that could not 
with reasonable diligence have been discovered before the order was made, or 
of matters that have arisen since: per Jeune, P., in Johnson v. Johnson (1) 
({1900] P. at p. 21). In this sense the evidence proffered was no doubt “fresh 
evidence.”’ Apart from this, which is a matter for discretion to be exercised 
judicially, there are two cases in which a court must discharge an order, that 
of adultery by the wife after the making of the order, and that of resumption 
of cohabitation by the parties. In all other matters the court has a discretion, 
including, in my judgment, the case of adultery by the wife committed before 
the making of the order, but discovered within the rule as to fresh evidence 
afterwards. 

“Tt is not suggested in this case that the order was not properly made, or 
that any fact has since been discovered, which would have prevented the 
making of it. The objection here falls under a different category, namely, 
that since the order was made, the wife has become a single woman. It would 
appear that in this case no alimony was granted by the Divorce Court, or 
indeed applied for, and I will assume for the purpose of my judgment that, if 
applied for, it might still be granted there. I do not, however, think, having 
regard to the status of the parties, that it could be more conveniently dealt 
with there, but less conveniently, and I do not, therefore, consider that this 
matter of discharging this order could in any way be said to be appropriate to 
the provisions of s. 7 of the Act of 1895. I find nothing in this Act which 
limits the effect of an order properly made, or which can be reasonably con- 
strued to limit the operation of the order to such time as the applicant is still 
a married woman. The order being made against the husband for a matri- 
monial offence, and designed to make provision for his wife and children, I 
can see no reason why he should be relieved of that responsibility, because he 
has subsequently committed further matrimonial offences, upon which the wife 
has obtained a divorce. 

‘‘T am of opinion that the court has a discretion in these cases, and should 
not exercise it against a woman, who has subsequently obtained a divorce, 
unless some good cause is shown for such exercise. The husband’s advocate 
was not in a position to show any reason why I should exercise my discretion 
in his client’s favour. I do not think I am bound in law to do so, and I must 
therefore dismiss the application. Should circumstances arise to show that 
the operation of the order is unjust, the husband can take out a fresh 
summons.”’ 
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Frampton for the husband. 
Barnard for the wife. 


SIR HENRY DUKE, P.—The learned magistrate gave very careful attention to 
this case, and has given the parties the advantage of a statement in detail of the 
grounds upon which he refused the husband's application. At first sight it seems 
anomalous that a woman, who has obtained, as a wife, an order for maintenance, 
to be provided by her husband, when she has put an end to the relation of husband 
and wife, may still say that the order for her maintenance by the husband subsists. 
It does not follow because it seems anomalous that that may not be the statutory 
provision, nor is it conclusive to show that it is contrary to common sense. 

Dealing with the second position first, the state of the matter is this. Here 
was a husband, who deserted his wife, and who, while matters were in that position 
was ordered by a magistrate to make a contribution to the maintenance of his wile 
and children. After some time the wife took proceedings for divorce on the ground 
that the husband had committed the further offences of bigamy and adultery, and 
she obtained a decree of dissolution of the marriage, but; she still soihide the 
mother and the custodian of the children. The magistrate had given her the 
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custody of the children, and this court in ordinary circumstances, if there had not 
been that order for custody, would have made such an order. So this married 
woman remains the custodian of the children, their natural guardian and their 
legal guardian, and is liable for their maintenance. There are grounds of common 
sense for holding that an order, which dealt with maintenance, and not, so far as 
that part of it goes, with any of the other obligations of married life, should 
continue to subsist. 

That, however, does not conclude the matter. It is still necessary to see what 
are the limits of the statutory jurisdiction. Counsel for the husband made a 
shrewd remark, which went to the root of his own case. He said that the decree 
absolute had put an end, ipso facto, to the magisterial order, and that the husband 
had only gone to the magistrate to call his attention to the fact, and to get him 
to make an order discharging the previous order. If the previous order had, ipso 
facto, been discharged, the magistrate, of course, had no jurisdiction to do any- 
thing. He might express a pious opinion. If it had not been discharged, the 
discharge of it depends upon s. 7 of the Act of 1895. As Horripcs, J., pointed 
out, the husband is rather put in a dilemma by the two arguments, which are 
addressed to us. If the order is discharged by the decree absolute, there is no 
jurisdiction in the magistrate to entertain this summons; if the order is not dis- 
charged by the decree absolute, then he has a discretionary jurisdiction. Sec- 
tions 4 and 5 of the Act of 1895 describe the persons who may resort to the juris- 
diction and the relief they may get. The person in s. 4 is ‘‘any married woman”’ 
in various circumstances, that is, a woman who at the time of her resort to the 
court of summary jurisdiction is qualified by her condition. Section 5 describes 
what kind of order may be made; and s. 5 (c) provides for a 
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‘provision that the husband shall pay to the applicant personally or for her 
use, to any officer of the court . . . such weekly sum not exceeding £2 [now 
£5: see Married Women (Maintenance) Act, 1949, s. 1 (1)] as the court shall, 
having regard to the means both of the husband and wife consider reasonable.”’ 


Relevant to that is s. 5 (b), which is the provision for giving the wife the custody 
of the children, whom, of course, she would have to maintain. 

In the present case an order was made giving effect to s. 5 (b) and (ce). Counsel 
for the husband says the description of the payee as a ‘‘wife,’’ and of the payer 
as a “husband,” operates as a limitation of the rights of the wife and of the 
obligation of the husband. Counsel for the wife, on the other hand, says: ‘‘No. 
The Act describes persons who may claim remedies, and the words are mere words 
of description of persons standing in a certain relationship at the time the court of 
summary jurisdiction comes to deal with them,’’ and he says, as I understand, 
that s. 7 is the section which limits the operation of the order, when it has once 
been obtained, by giving power to the court of summary jurisdiction upon fresh 
evidence to alter, vary, or discharge the order, and to increase or diminish the 
amount of the weekly payment. There is this proviso to s. 7: 

“Tf any married woman upon whose application an order shall have been made 

under this Act . . . shall voluntarily resume co-habitation with her husband, 

or shall commit an act of adultery, such order shall upon proof thereof be 

discharged.”’ 
That is the only limitation the legislature imposed. When this Act was passed in 
1895 a woman, who added to desertion a grievance of her husband's adultery, might 
proceed for a divorce. One must assume that the authors of this Act and the 
legislature, which passed it, were aware of this elementary fact. They took the 
view, which this husband also took, that such an order, once made and while the 
parties are alive, is not got rid of except by an order of the court of summary 
jurisdiction, and that an application must be made. 

On the whole, I think the husband was right in his original view that he must 
go to a court of summary jurisdiction to get rid of this order, although there has 
been a decree absolute of divorce, and it seems to me to follow from that that, if 
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there are no statutory grounds which discharge the husband from his obligation 
under the order, then before he can succeed he must satisfy the magistrate that 
justice requires that the order should be altered, varied, or discharged. He failed to 
satisfy the magistrate that the order ought to be altered, varied, or discharged. I 
entirely agree with the reasons upon which the magistrate founded that view. The 
magistrate thought it was a very convenient thing that this order should subsist, and 
that a court, which was close at hand to the parties, should be able to give the 
wife assistance if she needed it, or give the husband relief if he was entitled to it. 
I agree entirely with the reasoning of the learned magistrate, and on the whole I 
think this appeal fails. 


HORRIDGE, J.—The question in this appeal is whether or not there is any 
provision in the Summary Jurisdiction (Married Women) Act, 1895, which limits 
the operation of orders made under s. 5 to the period of the existing marriage. 
I can find no such words. Ins. 5 (ce) the provision that ‘‘the husband”’ shall pay 
to the applicant personally merely defines the husband at the time of the application 
and order. The ‘‘applicant,’’ of course, is the wife, but there are no words to show 
that the order itself is to be limited to the period of the marriage. That being so, 
the court of summary jurisdiction is thrown back on s. 7, and under that section 
it is a matter of discretion, which I think in this case the learned magistrate has 
properly exercised, and this appeal ought to be dismissed. The appeal was, 
accordingly, dismissed with costs. 


Solicitors: Ward, Bowie & Co., for J. Wurzal, Leeds; Collyer, Bristow & Co., 
for A. E. Masser, Leeds. 
[Reported by J. A. C. Skinner, EsqQ., Barrister-at-Law.] 


THOMAS v. THOMAS 


[Court or Appran (Sir Ernest Pollock, M.R., Warrington and Sargant, L.JJ.), 
December 19, 1923, January 18, 1924] 


[Reported [1924] P. 194; 93 L.J.P. 61; 180 L.T. 716; 40 T.L.R. 250; 
68 Sol. Jo. 339; 22 L.G.R. 653] 


Divorce—Desertion—Course of conduct, not single act—Termination—Question 
for the court—Consideration of all circumstances. 

The matrimonial offence of desertion is, not a single specific act, but a course 
of conduct. Desertion is not terminated by the guilty party’s requesting the 
other spouse to return to him and expressing contrition for what he or she has 
done and an intention to behave better in future. The question whether 
desertion has been determined by the conduct of the guilty party is one of fact 
to be determined in view of the circumstances of the case, including the 
conduct of the guilty party throughout, and conduct (e.g., cruelty by a bus: 
band to a wife) which occurred more than six months before a complaint to a 
court of summary jurisdiction. 


Notes. Explained: Bowron v. Bowron, [1925] All E.R.Rep. 148. Considered: 
Bennett v. Bennett, [1939] 2 All E.R. 387; Pratt v. Pratt, [1939] 3 All E.R 437: 
Thomas v. Thomas, [1946] 1 All E.R. 170. Applied: Everitt v. Everitt [1949] 
1 All E.R. 908. Distinguished: Price v. Price, [1951] 1 All E.R. 877. Rolumed 
to: Clark v. Clark, [1981] All E.R.Rep. 521; Herod v. Herod, [1938] 3 All E.R 
722; Jordan v. Jordan, [1939] 2 All E.R. 29; Glenister v. Glenister [1945] 1 
All E.R. 513; Buchler v. Buchler (1946), 175 L.T. 214; Holborn v. Holberu [1947] 
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1 All E.R. 32; Robinson v. Robinson, [1947] W.N. 17; Allen v. Allen [1951] 1 
All E.R. 724; Simpson v. Simpson, [1951] 1 All E.R. 955; W. v W. (No. 2) 
[1954] 2 All E.R. 829; Roe v. Roe, [1956] 3 All E.R. 478. iyrkue thea 

As to desertion generally, see 12 Hatspury’s Laws (8rd 1K 


serti all idn.) 241 et seq.; and 
= to termination, see ibid., pp. 263-269. For cases see 27 Digest (Repl.) 833 
et seq. 


Cases referred to: 


(1) Russell v. Russell, [1895] P. 315; 64 L.J.P. 105; 78 L.T. 295; 44 W.R. 213: 
11 T.L.R. 579; 89 Sol. Jo. 722, C.A.; 27 Digest (Repl.) 356, 2948. 
(2) Oldroyd v. Oldroyd, [1896] P. 175; 65 L.J.P. 118; 75 L.T. 281 5713-1 ah. 
442; 27 Digest (Repl.) 289, 2349. 
(3) Charter v. Charter (1901), 84 L.T. 272; 65 J.P. 240; 17 TUR, 827, D0; 
27 Digest (Repl.) 350, 2898. 
(4) Wilkinson v. Wilkinson (1894), 58 J.P. 415; 27 Digest (Repl.) 696, 6655. 
(5) Sickert v. Sickert, [1899] P. 278; 68 L.J.P. 114; 81 L.T. 495; 48 W.R. 268; 
15 T.L.R. 506; 27 Digest (Repl.) 350, 2897. 
Also referred to in argument: 
Beer v. Beer (1906), 94 L.T. 704; 54 W.R. 564; 22 T.L.R. 338, 367; 27 Digest 
(Repl.) 289, 2340. 
Cargill v. Cargill (1858), 1 Sw. & Tr. 235; 27 L.J.P. & M. 69; 31 L.T.O.S. 332 ; 
4 Jur.N.S. 764; 6 W.R. 870; 164 E.R. 708; 27 Digest (Repl.) 849, 2893. 
Cudlipp v. Cudlipp (1858), 1 Sw. & Tr. 229; 27 L.J.P. & M. 64; 31 L.T.O.S. 318; 
164 E.R. 705; 27 Digest (Repl.) 345, 2865. 
Ellis v. Ellis, [1896] P. 251; 65 L.J.P. 124; 75 L.T. 890; 60 J.P. 823; 45 W.R. 
144; 12 T.L.R. 514, D.C.; 27 Digest (Repl.) 711, 6779. 
Gatehouse v. Gatehouse (1867), L.R. 1 P. & D. 331; 86 L.J.P. & M. 121; 16 L.T. 
34; 27 Digest (Repl.) 357, 2954. 
Kay v. Kay, [1904] P. 382; 73 L.J.P. 108; 91 L.T. 360; 20 T.L.R. 521; 53 W.R. 
Digest 49; 27 Digest (Repl.) 335, 2789. 
Timmins v. Timmins, [1919] P. 75; 88 L.J.P. 78; 120 L.T. 544; 63 Sol. Jo. 287, 
D.C.; 27 Digest (Repl.) 728, 6943. 


Appeal by the husband from an order of a Divisional Court of the Probate, 
Divorce, and Admiralty Division. 
The facts appear in the headnote and judgments. 


Montgomery, K.C., and B. A. Leverson for the husband. 


Bayford, K.C., and Clifford Mortimer for the wife. 
Cur. adv. vult. 
Jan. 18. The following judgments were read. 


SIR ERNEST POLLOCK, M.R.—This was an appeal by Henry Thomas from 
an order made by the Divisional Court on May 29, 1923, whereby the court in part 
confirmed, and in part varied, an order made by the justices for the petty sessional 
division of Brynmawr upon a summons taken out under s. 4 of the Summary 
Jurisdiction (Married Women) Act, 1895, by Mary Ethel Thomas, the wife of the 
appellant, alleging desertion on his part. On Dec. 5, 1922, the summons was 
heard, and the justices after hearing the evidence of the wife, the husband, and 
others, found desertion proved, and ordered that the husband should pay £2 a week 
to his wife thenceforth. They further ordered that the wife should no longer be 
bound to cohabit with the husband and gave her the custody of the three children 
of the marriage. The Divisional Court by their order varied the order of the 
justices so far as it related to separation and the custody of the children, but 
confirmed the order of the justices made upon the question of desertion. It is 
from that part of the order of the Divisional Court that this appeal is brought. 
The question before us is whether the Divisional Court were right in confirming 
the order of the justices on the issue of desertion. 
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It is argued on behalf of the husband that desertion is a continuing offence and 
that, inasmuch as, after they had parted in the manner hereinafter set out, the 
husband by subsequent acts endeavoured to get his wife to return to him, there 
could no longer be desertion on his part. The parties were married in 1915. The 
husband served in the war of 1914-1918, and, after his demobilisation in 1920, in 
February, 1921, he and his wife took a confectioner’s business at Greenwich and 
lived together as man and wife at the place of the business. 

The husband was found guilty of cruelty to his wife by the justices, and his 
counsel admitted to this court that he could not contend that there was not evidence 
before them sufficient to justify such a finding. Indeed, the evidence was clear. 
The justices found the desertion proved on the material date, namely Dec. 5, 1922, 
the date on which the case was before them, after estimating the conduct of the 
husband on the question of desertion by reference to his cruelty and general con- 
duct up to the time when he sent his wife away from him, namely, June 16, 1922, 
at which date the desertion began. Since then he attempted to get his wife to 
return to him by trying to see her and writing letters to her. These are relied on, 
on his behalf, as acts of penitence inconsistent with and determining any intention 
to desert his wife. In my judgment, and for the reasons given by the President, 
the justices were right in considering the husband’s conduct as a whole, and in 
deciding that the wife’s refusal to return to cohabitation was not without just cause. 

In the present case the husband acted with deliberation and determination to 
part from his wife. His conduct previously may be looked at to see if his act on 
June 16 ought to be regarded merely as an act of angry impulse. He had from 
time to time been guilty of gross cruelty to his wife; but three months before he 
had told her to go, and by repeated acts of cruelty he had shown that he valued 
his wife’s presence but little. Then on June 16 he tells her to leave him. He is 
remonstrated with by his father-in-law, but adheres to his course. He adopts a 
plan whereby the children are divided between him and his wife. He retains the 
elder daughter deliberately. So the departure of the wife and the two children is 
insisted upon. Then he goes down to see his wife next day, and perhaps not 
unexpectedly she refuses to meet him. On July 7 he sent her a telegram calcu- 
lated to awaken a mother’s fears, and falsely reproaching his wife with want of 
care for the daughter whom he had, of set purpose, kept in his own charge. On 
various occasions he has written to try to persuade her to return to him, his letters 
containing expressions of repentance and promises of better behaviour in the future, 
but she refused. 

It is contended for the husband that his so-called repentance must be accepted 
as the outstanding feature of his conduct during some eight or nine months, even 
though he might not be entitled to an order for restitution of conjugal rights in 
accordance with the principles laid down in Russell v. Russell (1) as interpreted 
in Oldroyd v. Oldroyd (2) ({[1896] P. at p. 184). Why so? It must be a question 
for those who have to decide upon the evidence before them what weight and 
emphasis is to be given to and placed upon his cruelty, his indifference, his deter- 
mination to get rid of his wife, his attempt to alarm her, and his sorrow when he 
realised the need of her. The justices decided upon all the facts before them, 
and estimated the quality of his actions on June 16 by reference to his conduct 
generally and found that his intention was to break off matrimonial relations with 
his wife. His subsequent efforts to get his wife to return to him and his assurances 
: amending his conduct must be tried by the same test. No doubt desertion can 

e put an end to by cohabitation ; but it is a very different proposition to say that 
a 5 Giaaere obliterate his previous conduct by subsequent offers, as to genuine- 
ee Pihcos the ee cre upon reasonable grounds, entertain doubts. Desertion 
rittceus — act complete in itself and revocable by a single act of repentance. 

ofd parture from the other spouse draws its significance from the purpose 
with which it is done, as revealed by conduct or other expressions of intention: see 


Charter vy Charter (3). A mere temporary parting is equivocal, unless and until 
its purpose and object is made plain. 
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I agree with the observations of Day, J., in Wilkinson v. Wilkinson (4) (58 J.P. 
at p. 416), that desertion is not a specific act, but a course of conduct. As GorELL 
Barnes, J., said in Sickert v. Sickert (5) ({1899] P. at p. 282) : 

“The party who intends bringing the cohabitation to an end, and whose 

conduct in reality causes its termination, commits the act of desertion.’’ 


That conduct is not necessarily wiped out by a letter of invitation to the wife to 
return. It must be for those who hear the whole evidence to decide whether the 
conduct amounting to desertion is no longer to be regarded so that there is no 
excuse for the refusal of the other spouse to return. For the reasons given by the 
Divisional Court, I am of opinion that the justices rightly heard the evidence sub- 
mitted to them, and came to a proper conclusion upon legal principles. The appeal 
must be dismissed with costs. 


WARRINGTON, L.J.—This is an appeal by a husband from an order of the 
Divisional Court of the Probate, Divorce, and Admiralty Division in substance 
affirming an order of justices made under the Summary Jurisdiction (Married 
Women) Act, 1895, upon a complaint by his wife that he had deserted her. The 
justices found as a fact that on June 16, 1922, the appellant deserted his wife by 
compelling her to leave his house with the intention of breaking off matrimonial 
relations with her. Neither before the Divisional Court nor before us was this 
finding disputed, but it was contended that desertion, in order to be a sufficient 
ground of complaint, must be continuing at the time of the proceedings before the 
justices, and that in this case the husband had put an end to the desertion by 
requesting his wife to return to him and expressing contrition for what he had 
done, and his intention of behaving better in the future, and that the refusal of 
his wife to comply with such request did not prevent the expressed wish on his 
part to resume cohabitation from having the effect of determining his previous 
desertion. The Divisional Court have held, affirming the view of the justices, that 
the question whether desertion continues is one of fact to be determined in view 
of the circumstances of the particular case, and that, it having been proved to the 
satisfaction of the justices that prior to his desertion of his wife he had frequently 
ill treated her she was justified in refusing to comply with his request to return, 
and, therefore, the desertion had not been effectually determined. 

In my opinion, this decision is correct. In the first place, there was ample 
evidence to support the finding of fact. The justices saw and heard the witnesses 
and accepted the evidence on the part of the wife. Their finding cannot be set 
aside. It is true the last positive act of ill treatment referred to took place more 
than six months before the complaint to the justices, and, therefore, would not 
itself be a substantive ground for an order, but if the Divisional Court was right in 
law in holding that the question as to the effect of the husband's request is one to 
be determined in view of all the circumstances then the evidence as to previous 
ill treatment would clearly be relevant. I am of opinion that the view of the court 
on this point was correct. It has been determined by this court that a decree for 
restitution of conjugal rights cannot be obtained by a party whose conduct affords 
reasonable grounds for a refusal by the other party to afford those rights (Russell 
vy. Russell (1)). In my opinion, the same principle applies to the present case ; 
there was ample ground for the wife’s refusal to return, and, in those circum- 
stances, I think the actual separation must continue to have the quality of desertion 
by the husband; otherwise I see no alternative except to regard the wife as desert- 
ing hi hich would be impossible. 
erie eure Ts aE Re for instance, the keeping by the husband of 
another woman in the house—a request for a resumption of matrimonial relations 
would be ineffectual is admitted by counsel for the husband, and in the face of this 
it seems to me impossible to contend that other circumstances less strong, no 
doubt, but still affording reasonable cause for a refusal to return are not to be 
taken into consideration. The learned judges of the Divisional Court did ae 
decide, nor do I, that, where there is nothing but a turning away of the wife 
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"or 


followed by a genuine expression of a desire on the husband's part for her return, 


the desertion would continue notwithstanding. In each case the question must be 
determined on its own merits and here I think, with the Divisional Court, that the 
wife had reasonable cause for her refusal to return, and therefore the desertion 


was not determined. I think the appeal should be dismissed. 


SARGANT, L.J.—The acts of the husband on June 16, 1922, unquestionably 
amounted to ‘‘desertion’’ in the broad sense in which the word is used in matri- 
monial proceedings. On that date the husband, to use the words of the learned 
president, 

“in language of great coarseness and with conduct amounting to something 

approaching brutality ordered his wife to leave the matrimonial home and 

cast her off.’’ 

This was done in spite of a deliberate warning by her parents at the time that the 
consequences of his conduct might be permanent. As the direct and anticipated 
result of this conduct the wife with two of the three children left the matrimonial 
home at Greenwich and returned to her parents’ house in Wales, where she con- 
tinued to reside until after the hearing of her summons by the justices in December, 
1922. If this were all, the matter would be perfectly clear. The doubt, and that 
a serious one, is caused by the conduct of the husband in the interval. On the 
morrow of his wife’s departure he appears to have realised the serious consequences 
of his conduct. He followed his wife down to Wales, attempted, though without 
success, to obtain an interview with her, and has since written her a number of 
letters full of expressions of apparently sincere repentance, and of promises of 
amendment for the future, if she would resume cohabitation. These offers the 
wife very naturally has not been content to accept. In these circumstances the 
question to be solved is whether in December, 1922, at the date of the hearing of 
the wife’s summons by the justices the husband’s desertion continued or whether 
it had been terminated by his intermediate offers. In answering this question the 
justices and the Divisional Court have taken into consideration, not merely the one 
definite act of expulsion on June 16, 1922, but the whole conduct of the husband 
throughout, including the long series of acts of insult and cruelty of which that act 
was the culmination, and the attitude of the husband since that act. Having done 
so, they have come to the conclusion that the husband’s conduct has not cured the 
original desertion and has resulted in a continuing negation of any reasonably 
acceptable matrimonial home. In my judgment, this view is one warranted by the 
facts, and one with which we ought not to interfere. It was strongly urged by 
counsel for the husband that, though the facts might be such as to justify the wife 
in resisting an application for restitution of conjugal rights, it does not follow that 
they are sufficient to establish a continuing desertion by the husband; and it was 
suggested that there might be a half-way house, an intermediate position in which 
the one spouse may be released from the obligation of cohabitation, while the other 
is, nevertheless, not guilty of a continuance of desertion. The reasoning of the 
learned President rather tends to negative this suggestion. But, in my judgment, 
it is unnecessary to decide this question for the purposes of this case. The conduct 
of the husband here is such, taken as a whole, as to have caused and to continue 
to cause an exclusion of his wife from any proper matrimonial home. 


Solicitors : Douglas Wiseman & Co.; Bridges, Sawtell € Co., for Gibson, Harris 
& Hiley, Brynmawr. 
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PROUT v. HUNTER AND OTHERS 


[Court or AppraL (Bankes, Serutton and Sargant, L.JJ.), July 29, 30, 1924] 


[Reported [1924] 2 K.B. 736; 93 L.J.K.B. 993; 132 L.T. 193; 
40 T.L.R. 868; 69 Sol. Jo. 49; 22 L.G.R. 746] 


Rent Restriction—Possession—Dwelling-house let unfurnished—Sublet furnished 
by tenant—Increase of Rent and Mortgage Interest (Restrictions) Act, 1920 
(11 € 12 Geo. 5, c. 17), 8. 12 (2), proviso (i). 
By s. 12 (2) of the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920: “This Act shall apply to a house or part of a house let as a 
C separate dwelling . . . and every such house or part of a house shall be deemed 
to be a dwelling-house to which this Act applies: Provided that—(i) this Act 
shall not . . . apply to a dwelling-house bona fide let at a rent which includes 
payments in respect of . . . use of furniture.”’ 
A landlord let to a tenant two unfurnished flats to which the Rent Restric- 
tions Acts applied. The tenant furnished the flats and sublet them furnished 
D_ to sub-tenants. In an action in which the landlord claimed possession of the 
flats against the tenant and the sub-tenants, 
Held: when the flats were let furnished they came within s. 12 (2), 
proviso (i); the Acts thereupon ceased to apply to them; and, therefore, the 
landlord was entitled to possession. 


Notes. Considered: Gidden v. Mills, [1925] All E.R.Rep. 123. Distinguished : 

E Feslie v. Cumming, [1926] All E.R.Rep. 408; Elner v. Lascelles, [1928] 2 K.B. 
486. Applied: Ratinsky v. Jacobs, [1929] 1 K.B. 24. Considered: Haskins v. 
Lewis, [1930] All E.R.Rep. 227; Fordree v. Barrell (1931), 95 J.P. 141; E. Moss, 
Ltd. v. Brown, [1946] 2 All E.R. 557; Baker v. Turner, [1950] 1 All E.R. 834; 
Stagg v. Brickett, [1951] 1 All E.R. 152. Distinguished: Francis Jackson Develop- 
ments, Ltd. v. Hall, [1951] 2 All E.R. 74. Considered: Davies v. Gilbert, [1955] 

F 1 All E.R. 415. Referred to: Abrahart v. Webster, [1925] 1 K.B. 563; Phillips 
v. Hallahan, [1925] 1 K.B. 756; Thompson v. Rolls, [1926] All E.R. 257; Lloyd v. 
Cook, Goodge v. Broughton, Simson v. Miatt, Bartram v. Brown, Barker v. Hutson, 
[1928] All E.R.Rep. 201; Gee v. Hazleton, [1932] 1 K.B. 179; Palser v. Grinling, 
Property Holding Co., Ltd. v. Mischeff, [1948] 1 All E.R. 1; John M. Brown, Ltd. 
GY: Bestwick, [1950] 2 All E.R. 338; Hutchinson v. Jauncey, [1950] All E.R. 165; 
7 Anspatch v. Charlton Steam Shipping Co., [1955] 1 All E.R. 693; Goodrich v. 
Paisner, [1956] 2 All E.R. 176; British Land Co. v. Herbert Silver (Menswear), 


Ltd., [1958] 1 All E.R. 833. 


As to the letting of furnished houses, see 23 Hatssury’s Laws (8rd Edn.) 748- 
751; and for cases see 81 Dicrst (Repl.) 652-655. For Increase of Rent, &c., Act, 
He 1920, see 13 Hauspury’s Srarures (2nd Edn.) 981, and for Rent Act, 1957, see 


ibid., vol. 87, p. 550. 


Cases referred to: 


(1) Glossop v. Ashley, [1922] 1 K.B. 1; 90 L.J.K.B. 1237; 125 L.T. 842; 85 Jabs 
234; 37 T.L.R. 827; 65 Sol. Jo. 695; 19 L.G.R. 593, C.A.; 31 Digest (Repl.) 


673, 7687. 


I (2) Phillips v. Barnett, [1922] 1 K.B. 222; 91 L.J.K.B. 198; 126 L.T. 173; 38 
T.L.R. 39; 66 Sol. Jo. 124; 20 L.G.R. 1, C.A.; 31 Digest (Repl.) 674, 7696. 
(8) King v. York (1919), 88 L.J.K.B. 839; 35 T.L.R. 256, D.C.; 31 Digest (Rep].) 


634, 7427. 


Appeal from an order of the Divisional Court allowing an appeal from Lambeth 


County Court. 


The landlord, Constance Mary Prout, claimed to recover possession of two flats, 
Nos. 13 and 16, Argburth Mansions, Brixton, which she had let unfurnished, on 
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to the defendant, Mrs. Lavinia Hunter. All the flats were within 


pga Near On Nov. 9, 1923, the landlord served 


the operation of the Rent Restrictions Acts. 
on the tenant Hunter notice to quit Nos. 13 and 16 on or before Nov. 19, 1923. 


She also served copies of the notice on the two sub-tenants who were also defen- 
dants in the proceedings. The defendants refused to give up possession, and the 
landlord brought actions in the Lambeth County Court, claiming against all the 
defendants possession of the two flats, and mesne profits from the defendant 
Hunter. At the trial of the actions it was contended for the landlord that the 
defendant Hunter used the two flats Nos. 13 and 16 as business premises, the 
business being that of letting them as furnished apartments, and, consequently, 
that the Rent Restrictions Acts afforded the defendants no protection. The 
county court judge held (i) that they were not business premises, and (ii) that, 
notwithstanding the sub-letting as furnished flats, the defendants were entitled to 
the protection of the Rent Restrictions Act, 1920, and he dismissed the actions. 
The landlord appealed to the Divisional Court which allowed her appeal. The 
tenant and sub-tenants then appealed to the Court of Appeal. 


Maurice Healy for the tenant and sub-tenants. 
Archibald Safford for the landlord. 


During the argument reference was made to s. 9 (1), s. 10, and s. 12 (2) of the 
Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, which provide 


as follows: 


“Section 9. (1) Where any person lets, or has, before the passing of this 
‘Act, let any dwelling-house to which this Act applies, or any part thereof, at 
a rent which includes payment in respect of the use of furniture, and it is 
proved to the satisfaction of the county court on the application of the lessee 
that the rent charged is yielding or will yield to the lessor a profit more than 
25 per cent. in excess of the normal profit as hereinafter defined, the court 
may order that the rent so far as it exceeds such sum as would yield such 
normal profit and 25 per cent. shall be irrecoverable, and that the amount of 
any payment of rent in excess of such sum which may have been made in 
respect of any period after the passing of this Act shall be repaid to the lessee. 
(2) For the purpose of this section ‘‘normal profits’? means the profit which 
might reasonably have been expected from a similar letting in the year ending 
on August 3, 1914. 

Section 10. Where any person after the passing of this Act lets any 
dwelling-house to which this Act applies or any part thereof at a rent which 
includes payment in respect of the use of furniture, and the rent charged 
yields to the lessor a profit which, having regard to all the circumstances of 
the case, and in particular to the margin of profit allowed under the last 
preceding section of this Act, is extortionate, then, without prejudice to any 
other remedy under this Act the lessor shall be liable on summary conviction 
to a fine not exceeding £100, and the court by which he is convicted may order 
that the rent so far as it exceeds the amount permitted by the last preceding 
section of this Act shall be irrecoverable, and that the amount of any such 
excess shall be repaid to the lessee, but any such order shall be in lieu of any 
other method of recovery prescribed by this Act.’’ 


Sections 9 and 10 were repealed by the Rent Act, 1957, Sched. 8, Parts I and IT. 
The relevant parts of s. 12 (2) are set out in the headnote. 


BANKES, L.J.—This is an appeal from a decision of the Divisional Court, and 
it raises a short and clear point in the sense that there is no dispute as to what 
the issue is, but there is in reference to the issue the same difficulty in construing 
the Act as one has appreciated in reference to other questions. The facts are these, 
The landlord let a dwelling-house, to which the Rent Restrictions Acts applied 
unfurnished to a tenant. That tenant, without going into occupation herself, 
furnished the house and sublet it as a furnished house. The landlord gave the 
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tenant notice to quit and contended that, as the house was, 
the notice to quit and at the time the notice expired, let as a furnished house, the 
statutes did not apply, and she was, therefore, entitled to recover possession of the 
premises upon the expiration of the notice. The tenant, on the other hand, con- 
tended that the statutes did apply at the time of the letting to her, that it had not 
ceased to apply to the premises, and that the landlord was not entitled to recover 
possession. 

If the tenant’s contention is to prevail it would result in this very extraordinary 
consequence, namely, that, if a landlord let a dwelling-house to which the Act 
applied to a tenant and that tenancy was afterwards determined, and the landlord 
then furnished the premises and let them to another and different tenant, it would 
be open to that tenant to contend that the statute still applied to the premises. 
If that is the necessary result of the statute, it would, in my opinion, result in an 
absurdity, and I should endeavour to put some different construction upon the 
statute if it were possible. I think that counsel for the landlord has convinced me 
that not only is it possible to do so, but that it is the obviously correct construction 
of the statute so to read it as to come to the conclusion that it ceases to apply to 
this house if and as soon as it is let as a furnished house and comes within the 
exception contained in the proviso to s. 12 (2) (i) of the Act. 

A difficulty was pointed out in the course of the argument as to reconciling the 
provisions of ss. 9 and 10 of the Act of 1920 [repealed by Rent Act, 1957] with 
the proviso to s. 12 (2) of that Act, but I think that counsel for the landlord 
supplied the construction which gets over that difficulty. The proviso is in these 
terms : 


“Provided that—(i) this Act shall not, save as otherwise expressly provided, 


apply to a dwelling-house bona fide let at a rent which includes payments in 
respect of board, attendance, or use of furniture,” 


at the time she gave 


and counsel points out that the statute operates in two directions, if I may use 
that expression. It operates to protect the tenant as regards the amount of rent 
which he may be compelled to pay, and it also operates in protection of the tenant 
in reference to the right of his landlord to eject him. He points out that ss. 9 
and 10 deal exclusively with the question of the rent which a landlord may properly 
charge in respect of a furnished house, and says that the true construction of the 
proviso is that the Act shall not, save as otherwise expressly provided, apply to a 
dwelling-house bona fide let at a rent which includes payments in respect of 
furniture. The ‘‘otherwise expressly provided’’ is to be found in ss. 9 and 10, 
which, as I have said, deal only with the question of rent, so that when you are 
considering the question, not of rent, but of ejectment, there is no provision in 
the statute excepting the house from the application of this proviso. In this way 
the difficulty is got over which seemed a very real one in reconciling ss. 9 and 10 
with the proviso in s. 12. Counsel then went on to deal with the argument in 
this way. He said: The statute applies to dwelling-houses and the dwelling- 
houses to which it applies are to be ascertained by reference partly to the rent 
[now the rateable value: see Rent Act, 1957, Sched. 8, Part T] which is paid for 
them and partly to the use to which they are put. There is no question here in 
reference to the rent which is paid for the house, because the standard rent of this 
particular dwelling-house would bring it within the statute. The only question 
is as to the use to which the flat in question is put. Under sub-s. (2) of s. 12 
the statute is dealing with the question of the status of the house rather than 
with the occupation of a particular tenant, because it says that “this Act shall 
apply to a house or part of a house let as a separate dwelling | Save as otherwise 
expressly provided, and if the true meaning of the subsection is as stated above, 
then, when you apply the proviso which says that . 
“this Act shall not... apply to a dwelling-house bona fide let at a rent which 
includes payments in respect of board, attendance, or use of furniture, 


if at the material time the status of the house is that of a house let as a furnished 
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house, it is immaterial that it may at some other time come within the statute, 

because at that other and for this purpose immaterial time its status was not that 

f a furnished house. 

? In my opinion, that is the true construction to be put upon this difficult statute 

for the purpose of deciding this particular question. There is also another reason, 

as it seems to me, why that construction should be put upon s. 12, and that reason 

is to be found in s. 15 (3), which provides : 
‘‘Where the interest of a tenant of a dwelling-house to which this Act applies 
is determined, either as the result of an order or judgment for possession or 
ejectment, or for any other reason, any sub-tenant to whom the premises or 
any part thereof have been lawfully sublet shall, subject to the provisions of this 
Act, be deemed to become the tenant of the landlord on the same terms as he 
would have held from the tenant if the tenancy had continued.”’ 


If one puts the construction upon the statute which the learned county court judge 
has put, assume the case where the landlord has let, and, on failure of the tenant 
to pay rent, brings an action and recovers possession. In those circumstances the 
sub-tenant would become the tenant of the landlord upon the same terms as the 
original tenant—the new person who has taken the house would continue at the old 
rent. That seems to me to lead to such an absurdity that I cannot think it is 
the true construction of the statute. 

Our attention has also been called to the construction contended for by the 
tenants in reference to the provision of the statute of 1923, but I need not refer to 
that. It seems to me to be quite in accordance with the decision of this court in 
Glossop v. Ashley (1) to deal with this particular case upon the same ground, 
namely, that what the Act is contemplating and dealing with, and what the court 
has to consider, is the status of the dwelling-house at the material time when the 
claim for recovery of possession is made. For these reasons I think that the 
decision of the Divisional Court was right and that the appeal must be dismissed. 


SCRUTTON, L.J.—I agree. During the war of 1914-18, for reasons which it 
is not necessary to specify, the supply of houses became unequal to the demand 
and the ordinary consequence under ordinary economic laws followed, namely, that 
landlords were able to, and did in fact, ask a much higher rent for their houses 
than was possible before the war. Great public feeling was aroused by the demands 
for rent and the ejectments for non-payment of rent, and Parliament passed Rent 
Restriction Acts which had two objects: (i) to prevent the rent being raised beyond 
the pre-war standard, and (ii) to prevent tenants being turned out of houses even 
if the term for which they had originally agreed to take a house had expired. That 
legislation was in terms limited to dwelling-houses, to the house or part of a house 
let as a separate dwelling, and, for some reason which we need not inquire into, 
Parliament thought it right to say that the provisions of the Act should not apply, 
“save as otherwise expressly provided,” to dwelling-houses let at a rent which 
included payments in respect of board, attendance, or use of furniture, that is to 
say, they excluded furnished houses and furnished apartments from the benefits 
that they were conferring upon tenants of unfurnished dwelling-houses or apart- 
ments. The words ‘‘save as otherwise expressly provided’’ appear to refer to 
ss. 9 and 10, which give the tenant of furnished apartments a protection as to the 
rent charged by reference to the normal profit before the war; but there was 
nothing inserted in the Act giving tenants of furnished apartments the benefit of 
any provision preventing their being ejected after the expiration of their terms. 

That being so, this state of facts arises in this case. A landlord has let to a 
tenant, unfurnished, three separate flats—that is to say, there were three separate 
lettings. The tenant lives in one of the flats; the other two the tenant sublets, but 
she sublets them furnished, and the question then arises: Are the flats which the 
landlord let to the tenant unfurnished, and which the tenant has let to a sub- 
am furnished, within eh ie of the Act at all? The landlord says: This 

ct does not apply to these dwelling-houses, i.e., these flats, because they are let 
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at a rent which includes payments for the use of furniture. The tenant says: You 
let the flats to me unfurnished, and, therefore, they are within the Act. It is 
quite true that as regards my sub-tenant I can turn him out without being fettered 
by the Act, because as between me and my sub-tenant the flat is not within the 
Act, but as between you and me it is. The matter is complicated by ‘a provision 
in the Act [see s. 12 (6) of the Act of 1920] that when the Act has become 
applicable to a dwelling-house it shall continue to apply thereto whether or not 
the dwelling-house continues to be one to which this Act applied. What Parlia- 
ment exactly meant by those latter words is not clear. We have had that section 
before us already in a case where three dwelling-houses were altered and converted 
into one factory: Phillips v. Barnett (2), and counsel for the tenants there went so 
far as to argue that once the Act applies to a building and land, whatever happened 
to the building, even if it were pulled down and another building was erected, the 
effect of s. 12 (6) was that the land and whatever was erected upon it continued 
within the Act. We declined to accede to that argument, and I think we said that 
where there was no longer the dwelling-house which had been originally let, but 
something different, s. 12 (6) was of no use to the tenant and the premises were 
outside the Act. I think we should have come to the same conclusion if the facts 
had been that what had been a dwelling-house was, without structural alteration, 
re-let entirely as business premises, and I think the reason would have been the 
same—that there was no longer a dwelling-house to which the Act applied, but 
something different, namely, business premises. I think, following that reasoning, 
that we should also say in the present case that there is no longer a dwelling-house 
which is within the Act, but there is a furnished house or furnished apartments, 
to which the Act has expressly said its provisions shall not apply. 

There are other reasons in support of that view with regard to the odd conse- 
quences which would follow if it were not so. If, according to the Act, the land- 
lord turns out the tenant, any sub-tenant holds from the original landlord upon 
the terms upon which he originally held from the tenant who was his landlord, 
and the effect of that provision in such a case at the present seems to me to be 
that, if the landlord turned out the tenant for non-payment of rent, the sub-tenant 
would at once hold of him furnished apartments at the furnished apartments rent, 
and by the express terms of the Act the landlord would be unable to turn the 
sub-tenant out, because the Act did not apply to him. To suggest either that 
the sub-tenant holds the furnished apartments, but holds them at a rent applicable 
to unfurnished premises, or that in some way he has got himself out of the pro- 
visions of the Act which say that the Act shall not apply to a furnished dwelling- 
house, appear to me to be impossible consequences in view of the wording of the 
Act. I think the decision that I have indicated also follows the lines upon which 
this court decided Glossop v. Ashley (1). In that case there was a tenancy and 
a sub-tenancy, and the question was which of the two was to decide the amount 
of the standard rent. I certainly took the view, and I do not think my brothers 
dissented from it upon the particular facts of the case, although they very 
cautiously did not go as far as I did in stating what they thought was the principle, 
namely, that the Act looks at the occupying tenant, the rent paid by him, and 
the character of his occupation, and not at the various stages of tenancy of people 
who do not occupy up to the ultimate landlord. In this case I also think that one 
should look at the occupying tenant of the premises, the sub-tenant who holds them 
furnished and the nature of his tenancy—that is, to that which is the matter which 
the Act does or does not intend to protect, and for reasons which it is quite 
immaterial to discuss or even understand. Parliament did not give protection to 
persons who held furnished apartments except in the matter of rent, and did not 
give them the protection in the matter of the reasons for which alone they may be 
ejected. ; et 

For these reasons I have come to the same conclusion as the Divisional Court 
arrived at, namely, that the landlord here can eject his tenant from these premises 
without being subject to the restrictions imposed by the Act, and the only matter 
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in which I differ from the Divisional Court is that Bamnacne, J., at any rate, 
would have decided the other way but for the decision in Glossop v. Ashley (1). 
I think I should have decided the same way even if Glossop v. Ashley (1) had not 
been in existence. I think that decision is right. 


SARGANT, L.J.—I am of the same opinion. It is to be observed that, in the 
words of Sankey, J., in King v. York (8), which I do not understand have been 
dissented from, ‘‘the Act applies to objects, not to persons; it operates in rem 
and not in personam,”’ and in considering the operation of the Act it would be a 
mistake to attach too much importance to the actual terms of the tenancy between 
the two persons between whom the litigation arises. The Act applies, of course, 
only to houses under a certain rent and only applies to dwelling-houses, and the 
term ‘‘dwelling-houses’’ has reference only to unfurnished dwelling-houses. In 
determining the status of the house in question for the purpose of seeing whether 
it comes within the Act or not, it is, or may be, necessary, where there is a large 
number of tenancies and sub-tenancies affecting the house, to see from the evidence 
which of those tenancies is the really material one to be considered. In Glossop 
v. Ashley (1) it was held that, at any rate for the purpose of determining the 
rental value of the house, the material bargain was the bargain that had been 
made with the occupying tenant, and that upon the ground—at any rate so far as 
Scrutrton, L.J., is concerned, and I desire to concur with him—that the object of 
the Act was prim& facie to protect the occupying tenant. If the status of the 
house as regards the rent is to be ascertained by looking at the position of the 
occupying tenant, it seems to me that here there is quite as much reason, perhaps 
more reason, to determine the status of the house with regard to whether the 
tenant can be evicted by considering the position of the occupying tenant. In 
each of the present cases the occupying tenant is a person to whom a house has 
been let furnished, and the person who comes here and asks to be protected under 
the Act is in no sense an occupying tenant, but is a person who, no doubt for good 
reasons, has taken the flat or the dwelling-house for the express purpose of sub- 
letting it at a profit furnished—a perfectly innocent and proper thing to do, but 
one which, in my view, is not protected by the Act. The dwelling-house here 
must, in my judgment, be considered with reference to its actual occupation as 
being therefore a dwelling-house let at a rent which included payments in respect 
of furniture and accordingly as being outside the operation and protection of the 
Act. In my view the appeal should be dismissed. 





Appeal dismissed. 
Solicitors: H. I. Sydney & Co.; Dallimore, Pilbrow & Co. 
[Reported by E. J. M. Cuaptin, Esq., Barrister-at-Law.] 
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COCKBURN v. SMITH 


[Court or Appeat (Bankes, Scrutton and Sargant, L.JJ.), February 29, 1924] 


[Reported [1924] 2 K.B. 119; 93 L.J.K.B. 764; 131 L.'T. 334; 
40 T.L.R. 476; 68 Sol. Jo. 631, C.A.] 


B Landlord and Tenant—Liability of landlord for failure to repair—Block of flats— 


F 


Roof retained in occupation of landlord—Damage to tenant of flat by escape 

of water from roof. 

In 1920, under an agreement between the plaintiff and the predecessors of 
the defendant, as landlords, the plaintiff became a quarterly tenant of a flat 
on the top floor of a block of flats. There was no demise of any part of the 
roof of the block. The landlords undertook to keep the entrance hall, stair- 
‘cases, passages, and landings in good repair. In June, 1921, signs of damp 
appeared in the bedroom in which the plaintiff slept, and, when paying the 
June rent, she notified the landlords’ agents of what had occurred. No steps 
were taken by them to ascertain the cause of the damp or to remedy it. In 
October, 1921, there was an escape of water from a gutter which caused serious 
damage to the plaintiff's flat. As a result of living in damp surroundings the 
plaintiff suffered from rheumatism. In an action by her against the landlords, 

Held: the landlords were under a duty to take reasonable care to ensure that 
a part of the whole premises retained by them in their occupation and under 
their control were not in such a condition as to cause damage to parts demised 
to others; the covenant by the landlords to keep the passages, staircases, &c., 
in repair could not, by the application of the maxims expressio unius exclusio 
alterius or expressum facit cessare tacitum; and, therefore, the plaintiff was 
entitled to succeed. 


Notes. Considered: Cunard v. Antifyre, Ltd., [1932] All E.R.Rep. 558; Bishop 
v. Consolidated London Properties, Ltd., [1933] All E.R.Rep. 963. Applied: 
Sleafer v. Lambeth Met. B.C., [1959] 3 All E.R. 378. Referred to: Kiddle v. City 
Business Premises, Ltd., [1942] 2 All E.R. 216; Prosser & Son, Ltd. v. Levy, 
[1955] 3 All E.R. 577. 

As to a landlord’s liability to a person in possession of a part of premises of 
which the landlord also holds part, see 23 Hatspury’s Laws (8rd Edn.) 562, 563, 
573, 574. For cases see 31 Dicest (Repl.) 97 et seq., in particular p. 104. 


Cases referred to: : 

(1) Hargroves, Aronson & Co. v. Hartopp, [1905] 1 K.B. 472; 74 L.J.K.B. 233; 
92 L.T. 414; 53 W.R. 262; 21 T.L.R. 226; 49 Sol. Jo. 237, D.C.; 31 Digest 
(Repl.) 103, 2482. 

(2) Hart v. Rogers, [1916] 1 K.B. 646; 85 L.J.K.B. 273; 114 L.T. 329; 32 Tlie 
150; 31 Digest (Repl.) 104, 2483. 

(3) Miller v. Hancock, [1893] 2 Q.B. 177; 69 L.T. 214; 57 J.P. 758; 41 W.R. 
578; 9 T.L.R. 512; 87 Sol. Jo. 558; 4 R. 478, C.A.; 31 Digest (Repl.) 
100, 2471. ' ys 

(4) Fairman v. Perpetual Investment Building Society, [1923] A.C. v4; 92 
L.J.K.B. 50; 128 L.T. 886; 87 J.P. 21; 39 T.L.R. 54, H.L.; 31 Digest 
(Repl.) 101, 2472. s 

(5) Carstairs v. Taylor (1871), L.R. 6 Exch. 217; 40 L.J.Ex. 129; 19 W.R. 723; 
31 Digest (Repl.) 103; 2481. 

(6) Ross v. Fedden (1872), L.R. 7 Q.B. 661; 41 L.J.Q.B. 270; 26 L.T. 966; 36 
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(7) Gill v. Edouin (1894), 71 L.T. 762; 11 T.L.R. 98; 39 Sol. Jo. 98; 15 R. 109; 
affirmed (1895), 72 L.T. 579; 11 T.L.R. 378, C.A.; 36 Digest (Repl.) 295, 
411. 

(8) Blake v. Woolf, [1898] 2 Q.B. 426; 67 L.J.Q.B. 813; 79 L.T. 188; 62 J.P. 
659; 47 W.R. 8; 42 Sol. Jo. 688, D.C.; 31 Digest (Repl.) 99, 2464. 
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(10) Colebeck v. Girdlers Co. (1876), 1 Q.B.D. 2384; 45 L.J.Q.B. 226; 84 L.T. 
350; 40 J.P. 596; 24 W.R. 577; 31 Digest (Repl.) 378, 5067. : 

(11) Pomfret v. Ricroft (1669), 1 Wms. Saund. 321; 2 Keb. 543, 569; 1 Sid. 429; 

1 Vent. 26, 44; 85 E.R. 454; 31 Digest (Repl.) 183, 2713. . 

(12) Rickards v. Lothian, [1913] A.C. 263; 82 L.J.P.C. 42; 108 L.T. 225; 29 B 
T.L.R. 281; 57 Sol. Jo. 281, P.C.; 36 Digest (Repl.) 87, 177. 

(18) Cavalier v. Pope, [1906] A.C. 428; 75 L.J.K.B. 609; 95 L.T. 65; 22 T.L.R. 
648; 50 Sol. Jo. 575, H.L.; 81 Digest (Repl.) 386, 5124. 

(14) Rylands v. Fletcher (1868), L.R. 3 H.L. 380; 37 L.J.Ex. 161; 19 L.T. 220; 
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T.L.R. 12, C.A.; 81 Digest (Repl.) 101, 2474. 


Appeal from an order of Greer, J., in a non-jury action. 

The plaintiffs were Gertrude Harriet Cockburn and D. G. Cockburn, an infant 
suing by her mother and next friend. On Sept. 18, 1915, the elder plaintiff entered D 
into an agreement in writing whereby she became tenant to the then owners of a 
flat, No. 16, Prebend Mansions, Chiswick, for a year certain. She continued to 
occupy the flat from year to year till Mar. 23, 1920, on which date she became a 
quarterly tenant at an increased rent. On Dec. 31, 1920, the defendants became 
lessees of the whole building, Prebend Mansions, for 81} years from Dec. 25, 1917, 
and owners of the reversion on the tenancy of the elder plaintiff, who, in March, E 
1921, attorned tenant to the defendants by paying her rent to them. By the agree- 
ment of Sept. 13, 1915, the landlords agreed to let 


‘all that suite of rooms known as No. 16, Prebend Mansions, High Road, 
Chiswick . . . together with coal bunker No. 16 in the building of which the 
premises form part.”’ 


The tenant agreed, among other things, not to allow persons or children under her F 
control to loiter in the entrance hall or passages or on the landings or stairs of the 
building, and not to suffer the entrance hall, passages, landings, or stairs to be 
littered, but to use them only for the purpose of ingress, egress, and regress, and 
not to leave or suffer to be left any obstacle in or upon them; to keep the water 
closets, bath, lavatory basins, sink, cisterns, and all waste and other pipes con- 
nected with the premises clean, and open and in proper repair, and to be respon- G 
sible for all damage occasioned to the premises and the other parts of the building 
through improper use or the bursting, overflowing, or stopping up of the said water 
closets, bath, lavatory basins, sink, cisterns, and water pipes; to keep all flues and 
chimneys regularly swept, restore broken windows and make good all other damage 
to the premises caused by her or her servants; and to deliver up the premises at 
the expiration of the tenancy in as good order and condition as the same were in H 
at the date of the agreement. The agreement contained these further provisions : 
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‘12. Subject to the tenant duly and punctually paying the said rent and 
observing and fulfilling all the agreements on her part herein contained the 
landlords will keep the entrance hall staircases passages and landings suffi- 
ciently lighted and in good repair and will pay all rates taxes and charges 
(including water rate but excluding the gas and electric rate) payable in respect 
of the said premises. 13. The landlords shall not be responsible for any losses 
or injuries arising from . . . the negligence of any of the other tenants of the 
building or the negligence or misfeasance of any of the landlords’ servants.”’ 


Clause 14 contained a proviso for re-entry, and proceeded : 


“But so long as the tenant continues to observe and perform the agreements 
and conditions herein contained and on the tenant’s part to be observed and 
performed the tenant may quietly hold and enjoy the premises during the 
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said term without any lawful interruption by the landlords or any person 
claiming through under or in trust for the landlords.”’ 


The elder plaintiff's flat was situated on the top floor of Prebend Mansions. It 
consisted of a dining-room in front, a bedroom behind it, a kitchen and offices 
behind that, then a small bedroom, and the elder plaintiff's bedroom at the back. 
During the tenancy of the flat considerable damage was done to the flat owing to 
the stop-end of a gutter on the roof having rotted and dropped out, with the result 
that some of the rain-water from the roof, instead of passing down the outlet pipe, 
flowed on to the wall of the dining-room of the flat. Further damp, attributable 
to this defect and to another defect of a similar nature, was occasioned to other 
rooms in the flat. The first signs of damp appeared in June, 1921, and in paying 
her June rent the elder plaintiff gave notice to the landlords’ agents of what had 
occurred, but no steps were taken to repair the roof. There was a further escape 
of water in October, causing serious damage to the plaintiff's flat. The elder 
plaintiff communicated again with the office of the defendants’ agents, stating what 
had occurred, but no steps were taken until December when the defendants’ agent 
visited the flat. On Jan. 2, 1922, a builder began work on the roof and gutters of 
the mansions. The stop-end of the gutter was replaced in the first week in January, 
but the gutter which ran along the roof above the elder plaintiff's flat was not 
cleaned out until the end of January or the beginning of February. In December 
the elder plaintiff was taken ill, and, according to the diagnosis of her doctor, she was 
suffering from rheumatism, due to living in damp surroundings. She was advised 
by her doctor to leave the flat. But, notwithstanding her doctor’s advice, the 
elder plaintiff continued to occupy the fiat with her daughter. By the middle of 
March her daughter was found to be suffering from rheumatism. The plaintiffs 
brought an action against the landlords. The elder plaintiff sought to recover 
damages for the loss sustained by her by reason of damages caused to her furniture 
and injury to her health, which she alleged were due to the breach by the landlords 
of an implied term in the contract of tenancy to keep the outside of the building, 
in which the flat was contained, together with the roof, guttering, and gutter pipes 
in good repair and condition during the tenancy, and, alternatively, she alleged 
that the damages were occasioned by a breach of duty independent of the contract 
arising from the fact that, as landlords, the defendants retained control of the 
outside of the premises and of the roof, guttering, and gutter pipes. The daughter 
also claimed damages against the defendants for negligence in failing to take 
reasonable steps to see that the roof, guttering, and gutter pipes were kept in good 
order and repair. Greer, J., found that the illness from which the elder plaintiff 
and her daughter suffered was due to the damp surroundings in which they lived 
after the walls had become saturated in October, but that it was not reasonable 
for them to remain there as long as they did, and that, if the elder plaintiff had 
acted reasonably, she would have obtained accommodation elsewhere, and would 
thereby have lessened her own damage, and probably have avoided the damage 
suffered by her daughter. He held that, in the absence of any term in the contract, 
express or implied, to that effect, the landlords were under no obligation to keep 
in repair the roof and the gutters or any part of the premises which were not 
included in the tenancy agreement. The defendants were, therefore, not liable to 
the plaintiff for the damage which she suffered in consequence of the defective roof 
and guttering, nor were they liable for the damage suffered by the plaintiff's 
daughter, with whom there was no contract of tenancy. The elder plaintiff 
appealed. 


Holman Gregory, K.C., and S. H. Lamb, for the plaintiff, referred to Hargroves, 
Aronson & Co. v. Hartopp (1), Hart v. Rogers (2), Miller v. Hancock (3), Fairman 
v. Perpetual Investment Building Society (4), Carstairs v. Taylor (5), Ross v. 
Fedden (6), Gill v. Edouin (7), Blake v. Woolf (8). 

Sir H. Maddocks and B. L. O'Malley, for the defendants, referred to Carlisle 
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Café Co. v. Muse Bros. & Co. (9), Colebeck v. Girdlers Co. (10), Pomfret v. Ricroft 
(11), Rickards v. Lothian (12). 


BANKES, L.J.—The plaintiff, who held a flat from the defendants, complains 
of injury to her health by reason of water penetrating the walls of her flat through 
breach of duty on the part of her landlords. Greer, J., has held that the landlords 
were not liable, although he was of opinion that they and their servants or agents 
were negligent in not having attended to the defective gutter between the wall of 
the plaintiff's flat and the wall of the adjoining premises. In case he should 
prove wrong in his decision on the question of liability, he awarded £205 as the 
damages suffered by the plaintiff. 

I want to make it plain at the outset that this is not a case of a letting of the 
whole house, where, without an express covenant or a statutory obligation to repair, 
the landlords would clearly be under no liability to repair any part of the demised 
premises, whether the required repairs were structural or internal, and whether 
the landlords had or had not notice of the want of repair. In the present case the 
plaintiff took only part of the building—the top flat. What she took is quite clear 
from the words of the agreement of tenancy. It was a suite of rooms, No. 16, 
Prebend Mansions, together with coal bunker No. 16 in the building of which the 
premises formed part. The contention that because the rooms include the walls, 
therefore, they include the roof also, is one to which I cannot assent. On the 
construction of this document, and assuming that there were other tenants holding 
on similar terms, it is clear that the landlords did not demise the roof to anyone, 
but kept it in their own control entirely, and, therefore, it does not make much 
difference whether we are considering the roof of the plaintiff’s flat, or the roof 
of the adjoining flat, which, I assume, was occupied by another tenant on similar 
terms, and the roof of which was also retained by the landlords in their own 
occupation and control. The trouble arose from a defect in the guttering in the 
roof of the building which contained the plaintiff's flat and the adjoining flat, where 
the two buildings join. A down spout takes water from the roof of the building, 
but the guttering became defective and choked from want of cleansing, and water 
thus escaped, penetrated the wall of the plaintiff's flat, and made it so damp that 
her health was seriously affected. 

In these circumstances the question is what duty the landlords owed to the 
tenant in relation to this defective guttering. It cannot now be suggested that 
there was any agreement, express or implied, which can accurately be described as 
an agreement to repair the roof or the guttering, but there is a line of authorities 
to show that a landlord is under an obligation to take reasonable care that the 
premises retained in his occupation are not in such a condition as to cause damage 
to the parts demised to others. In some of these authorities it was not necessary 
to decide the point expressly, because, in the opinion of the court, there was no 
want of reasonable care; but three of these cases indicate that, if it had been 
necessary to define the duty of the landlord, it would have been defined in the 
terms I have suggested. In Carstairs v. Taylor (5), where a rat made a hole in 
a rain-water cistern on an upper floor occupied by the landlord, who had let the 
lower floor to the plaintiff, and water escaping from the cistern wetted the tenant’s 
goods, the Court of Exchequer held that, as there was no want of reasonable care 


on the landlord’s part, the tenant could not recover. Martin, B., said (L.R. 6 
Exch. at p. 222): 


‘‘Now I think that one who takes a floor in a house must be held to take the 
premises as they are, and cannot complain that the house was not constructed 
differently. Probably the defendant was under a liability to use reasonable 
care in keeping the roof secure, but he cannot be held responsible for what no 
reasonable care and vigilance would have provided against.’ 


Much the same language is used by Wricut, J., in Gill v. Edouin (7). In Ross v. 


Fedden (6), where the facts were similar, Buacksurn, J., said (L.R. 7 Q.B. at 
p- 661): 
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“Negligence is negatived, and probably, if the defendants had got notice of 
the state of the valve and pipe and had done nothing, there might have been 
ground for the argument that they were liable for the consequences.”’ 


But the point was expressly decided in Hargroves, Aronson & Co. v. Hartopp (1), 
where damage was caused by water overflowing from a gutter which had become 
stopped up, and the landlord, having notice of a stoppage, did nothing to remove 
the obstruction. The court held that the landlord must take reasonable care to 
prevent that portion of the premises which was kept under his own control from 
causing damage in respect of those portions which were demised to the tenant and 
that the plaintiffs had established the liability of the defendants. The authority 
of that case has been recognised in Cavalier v. Pope (13) and Fairman v. Perpetual 
Investment Building Society (A). 

Whether this duty arises out of a contract between the parties, or is an instance 
of the duty imposed by law upon an occupier of premises to take reasonable care 
that the condition of his premises does not cause damage, I prefer not to decide. 
Lorp Buckmaster speaks of it as a contractual obligation ({1923] A.C. at p. 81), 
and Greer, J., as arising out of contract. There is much to be said for that view, 
but it is an immaterial question. If the duty is imposed by law, the point on 
which Greer, J., decided in favour of the landlord in the present case does not 
arise, and the tenant’s right to damages is clear as soon as it is established that 
the landlords were guilty of negligence. On that question of negligence it is 
impossible to interfere with the learned judge’s conclusion. In October, 1921, the 
landlords or their agents had notice of the state of the walls which called for 
immediate attention, but nothing was done until the following February. Counsel 
for the landlords relied on Blake v. Woolf (8) as exempting them from liability, 
because they communicated to a firm of builders the state of things. But mere 
communication is not enough to exonerate them. If the builder takes the work 
in hand the employer may be absolved on the principle of Blake v. Woolf (8), but 
that case has no application where the builder does nothing, and where the 
employers know that their communication is producing no result, I have no diffi- 
culty in finding that they are negligent. If they are liable the damages have been 
assessed by the learned judge at £205. 

The remaining question arises on the assumption that the duty upon the land- 
lords arises out of contract. It is said that the landlords have expressly agreed to 
do certain repairs—namely, to keep the entrance hall, staircases, passages, and 
landings in good repair—and that this must be the full extent of their liability on 
- the principle that expressio unius exclusio alterius or, as the learned judge has held, 
by an application of the maxim expressum facit cessare tacitum. I cannot agree 
that either maxim applies in this case. No doubt, if a landlord demises premises 
to a tenant, there is ground for arguing that the tenant, expressly agreeing to do 
certain repairs to the demised premises, is not liable to do other repairs. In the 
present case the landlords have demised the suite of rooms with the usual fittings 
and appurtenances, and, although they have not expressly granted any licence to 
use stairs or passages, they have, by restricting the user of them, impliedly granted 
such a licence. They have expressly undertaken a corresponding obligation to 
keep them in a condition in which they can be used. But the roof of the building, 
the means of excluding rain and water and of keeping the flat habitable, is not 
among the premises expressly or impliedly demised or granted. In my opinion, 
express agreements concerning premises demised or granted do not exclude tacit 
agreements concerning matters which are neither demised nor granted, and I 
cannot think either party contemplated that because the landlords had agreed to 
keep the entrance hall, staircases, passages, and landings sufficiently lighted and 
in good repair, they should therefore be relieved of all duty to take reasonable care 
that the roof and gutters should not be in such a condition as to render the demised 
premises uninhabitable. For these reasons I think the appeal should be allowed. 
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SCRUTTON, L.J.—The habit of living in flats contained in one building and 
served by a common staircase gives rise to difficult questions concerning a 
responsibility for accidents happening on the staircases to tenants of the flats an 
tradesmen and visitors frequenting them. These questions were discussed and 
elucidated in Fairman v. Perpetual Investment Building Society (4). The present 
case raises the question of the landlords’ liability for defects in the common 
guttering in the common roof covering the building which contains the flats. ; The 
plaintiff occupies one of the top flats in a large building covered by a roof which is 
provided with guttering for conducting rain-water for the common benefit of all 
the flats. In June, 1921, she gave notice to the landlords that signs of damp had 
appeared in one of her bedrooms. In October the signs of damp increased and 
spread to the dining-room and other rooms. This incursion was found to be due 
to the fact that part of the guttering, the stop-end, as it is called, had fallen away, 
so that water which ought to have found its way down the outlet pipe escaped and 
ran down the side of the wall containing the plaintiff's flat. As soon as this 
happened notice was given to the landlords, but nothing was done till January. 
From October till the end of January water was running down the wall and 
entering the flat. The plaintiff's health was injured, and she sustained damage 
which the learned judge has assessed at £205. 

In my opinion, there is enough here to impose a liability upon the landlords at 
common law. They have constructed for their own purposes an artificial system 
for collecting water and have allowed the water to escape owing to a defect in their 
system of which they have had notice and to remedy which they have done nothing. 
If this had happened between two adjoining houses and water had escaped to one 
of them owing to a defect in an artificial construction upon the other, it is admitted 
that the case would have fallen within the principle of Rylands v. Fletcher (14). 
But, as was pointed out by Wricut, J., in Gill v. Edouin (7) (71 L.T. at p. 763), 
there are exceptions which modify the rule in Rylands v. Fletcher (14), and reduce 
the duty of insuring against damage to an obligation to take reasonable care that 
damage does not occur. One of these exceptions is where the premises on which 
the artificial construction is erected and the premises damaged by the escape of 
water are in one house and the construction is erected for the use of both premises. 
In this case the occupier of the latter premises takes the ordinary risks of damage 
from escaping water. This is the fourth exception mentioned in Gill v. Edouin (7), 
of which Ross v. Fedden (6) is an example; and it cannot be said that the landlord 
who collects the water must keep it in at his peril. Ross v. Fedden (6) and 
Hargroves, Aronson & Co. v. Hartopp (1) justify me in holding that in cases of 
this class the person who maintains the artificial construction is liable for the 
consequences of escaping water if after notice of a defect he omits to use reasonable 
care to repair it. 

These cases rest on the liability which arises from artificial creation of a danger. 
In Hart v. Rogers (2), an action for damages caused by water leaking through the 
roof of a flat, the plaintiff recovered on the footing of an absolute duty upon the 
landlord, and not merely a duty to take reasonable care, to repair the roof. The 
state of the authorities then was that the decision of the Court of Appeal in Miller 
v. Hancock (3), though doubted and explained, had not been overruled and the 
process of explaining it implied a failure on the part of Bowen, L.J., to express 
in precise language his views on elementary principles. It was not brought to the 
attention of the judge who decided Hart v. Rogers (2) that the Court of Appeal in 
Dobson v. Horsley (15) had explained Miller v. Hancock (3) and he thought he 
was still bound by that decision. Miller v. Hancock (3) has now been overruled 
in Fairman’s Case (4), and Hart v. Rogers (2) is no longer an authority that the 
landlord in a like case is under an absolute duty to keep the roof in repair. In my 
view, his duty may be based upon that modified doctrine of Rylands v. Fletcher 
(14), which is applicable where he retains in his control an artificial construction 
which becomes a source of danger to his tenant. I reserve the question whether 
this is also a contractual liability arising out of the relation of landlord and tenant. 
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In either case there is ample ground for holding the landlords liable. The appeal 
must, therefore, be allowed. 


SARGANT, L.J.—I agree. The first thing to be considered is the subject- 
matter of the demise. That is part of a building’ which in its entirety contains 
four tiers of flats some of which are placed side by side. The demised portion is 
described as 


“all that suite of rooms known as No. 16, Prebend Mansions . . . together 
with coal bunker No. 16 in the building of which the premises form part.’’ 


A common roof extends over those flats, which are laterally contiguous; therefore, 
there is no real ground for contending that because one of the flats was a top flat 
the demise of that flat included the portion of the roof which covered it and with 
it the flats below. The demise included only the suite of rooms. The roof after 
that demise remained in the occupation of the landlords as it had been before the 
demise. Defects arose in the guttering. I agree that the landlords were guilty of 
negligence in making no effort to remedy the defect. As a result the flat became 
damp, and the appellant suffered injury and incurred expense in consequence. 
Hargroves, Aronson & Co. v. Hartopp (1), which has received the approval of the 
House of Lords, is a direct authority that the tenant of a flat is in these circum- 
stances entitled to recover; but it is not quite clear whether the landlord’s duty is 
founded on some implied covenant or obligation in the contract of tenancy or from 
the circumstances that the landlord retains physical possession of the roof and lets 
the flat to the tenant. In my view, it is not necessary to decide that difficult 
question. The view most favourable to the Jandlords is that their liability arises 
from an implied covenant. The learned judge has dealt with the case on that 
footing, and I will do the same, only observing that, if the obligation arises from 
the fact of retaining possession of the roof, that obligation cannot be displaced by 
any express covenant affecting the premises the subject-matter of the contract of 
tenancy. Assuming that there is an implied contract arising out of the agreement 
of tenancy, that may be displaced by an express contract relating to the same 
subject, the maxim Expressio unius exclusio alterius, or Expressum facit cessare 
tacitum, would be applicable. But here there is no express contract relating to the 
roof. The express stipulations relate only to the subject-matter demised and the 
methods of access thereto; and when it is decided that the roof is outside the demise 
and a separate hereditament which remains in the possession of the landlord, 
those maxims cease to apply, because there is no express contract affecting it, while 
there is ex hypothesi an implied contract affecting it—an implied contract which is 
not displaced by express contracts relating to subject-matters which are within the 
demise. Therefore, the learned judge was wrong in holding that an express 
contract relating to the staircases and approaches involved any modification or 
exclusion of the implied contract relating to a different subject-matter—namely, 
the roof and the guttering. He has assessed the plaintiff's damages at £205 and 
she should have judgment for that amount. 
Appeal allowed. 
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P. SAMUEL & CO., LTD. v. DUMAS 


[House or Lorps (Viscount Haldane, L.C., Viscount Cave, Viscount Finlay, 


Lord Sumner and Lord Parmoor), November 2, 6, 8, December 10, 11, 1923, 
February 25, 1924] 
[Reported [1924] A.C. 431; 93 L.J.K.B. 415; 130 1 ea ear 
40 T.L.R. 875; 68 Sol. Jo. 489; 16 Asp.M.L.C. 305; 
29 Com. Cas. 239, H.L.] 


Insurance—Marine insurance—Institute Time Clauses—Warranty—Limitation of 


insurance on freight—Inclusion of insurance against war risks—Insurable 

interest—Interest of mortgagee of ship—Perils of the sea—Fortuitous acci- 

dent or casualty—Scuttling of vessel—Cause of loss scuttling, not resulting 
incursion of water. 

By a mortgage, consisting of an agreement and a statutory first mortgage 
which was to be registered in Greece, but, in fact, never was, a shipowner 
purported to mortgage his ship to secure moneys due, and to become due, upon 
a current account. He assigned to the mortgagee all the shares in the ship 
and all present and future policies on the ship or freight, and he covenanted 
to insure the ship and freight and keep them insured and to deliver to 
the mortgagee the policies duly endorsed, or give the mortgagee a broker's 
guarantee that he held the policies solely for the mortgagee, and he appointed 
the mortgagee his attorney in his name to sue for all insurance moneys 
on the ship. The owner covenanted to pay the sums for the time being due 
and mortgaged the whole interest of the ship free from incumbrances. The 
plaintiffs, who were shipbrokers, took out, in pursuance of the covenant in 
the deed, a time policy for twelve months ‘‘and/or as agents as well in their 
own name as for and in the name of all and every other person or persons to 
whom the same doth, may, or shall appertain in part or in all’’ against perils 
of the sea, ‘‘and of all other perils, losses and misfortunes that . . . shall come 
to the hurt, detriment, or damage of the said . . . ship, &e., or any part 
thereof.’’ The policy included No. 22 of the Institute Time Clauses which 
contained this warranty: ‘‘freight . . . insured for twelve months or other 
time.—Any amount not exceeding 25 per cent. of the value of hull and 
machinery as stated herein, but if the insurance be for less than twelve months, 
the 25 per cent. to be proportionately reduced.’’ In fact hull and machinery 
were insured for £110,000 and freight for £27,500, both for twelve months, 
against marine risks, and hull and machinery for £110,000 and freight for 
£27,500 against war risks, the latter insurances being for six months only. 
During the currency of the policy the ship was scuttled with the connivance 
of the owner, but not with the connivance or complicity of the mortgagee. In 
an action on the policy by the plaintiffs on behalf of the mortgagee, 

Held, by Viscounr Cave, L.C., Viscount Fixtay and Lorp Parwoor, 
Viscount Hatpane expressing no opinion and Lorp Sumner dissenting : (i) the 
mortgagee was ‘“‘interested’’ in the adventure within s. 5 (2) of the Marine 
Insurance Act, 1906, and so had an insurable interest within gs. 5 (1); (ii) 
although the mortgagee and the shipowner were interested in the same adven- 
ture their interests were not inseparably connected and the mortgagee was not 
a party to the owner’s fraud, and, accordingly, the misconduct of the owner 
did not avoid the policy as against the mortgagee; but (iii) the word ‘‘insured”’ 
in the warranty in cl. 22 of the Institute Time Clauses covered all kinds of 
marine insurance, war risks as well as marine risks, and so the insurance of 
freight against war risks for £27,500 for six months only constituted a breach 
of the warranty; and (iv) the term ‘“‘perils of the sea’’ referred only to fortuitous 
accidents and casualties; the scuttling of the vessel, and not the resultant 
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incursion of water was the real and effective cause of the loss of the vessel; 
and, therefore, the mortgagee was not entitled to recover. 

‘Small v. United Kingdom Marine Mutual Insurance Association (1), [1897] 
2 Q.B. 811, overruled. 


Notes. Distinguished : Lind v. Mitchell, [1928] All E.R.Rep. 447. Considered : 
Pateras v. Royal Exchange Assurance (1934), 78 Sol. Jo. 569; Canada Rice Mills, 
Ltd. v. Union Marine and General Insurance Co., [1940] 4 All B.R. 169. Referred 
to: The Christel Vinnen, [1924] P. 208; La Compania Martiartu v. Royal Exchange 
Assurance Corpn. (1924), 131 L.T. 741; Banco de Barcelona v. Union Marine 
Insurance Co. (1925), 30 Com. Cas. 316; Wadsworth Lighterage and Coaling Co., 
Ltd. v. Sea Insurance Co. (1929), 35 Com. Cas. 1; Forestal Land, Timber and 
Railways Co. v. Rickards, Middows, Ltd. v. Robertson, Howard Bros. & Co. v. 
Kahn, [1940] 4 All E.R. 96; Rickards v. Forestal Land, Timber and Railways Co., 
Robertson v. Middows, Ltd., Kahn v. Howard Bros. & Co., [1941] 3 All E.R. 62; 
Yorkshire Dale Steamship Co. v. Minister of War Transport, [1942] 2 All E.R. 6; 
Atlantic Maritime Co. Inc. v. Gibbon, [1953] 2 All E.R, 1086. 

As to the perils insured against by a marine policy, see 22 Hatspury’s Laws 
(8rd Edn.) 73 et seq.; and as to insurable interest, see ibid., p. 96 et seq. For 
cases see 29 Dicesr 102 et seq., 197 et seq. 
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K.B. 592), reversing the judgment of Bartuacue, J. 
The plaintiffs, P. Samuel & Co., Ltd., insurance brokers, sued on a policy 


Appeal by the plaintiffs from an order of the Court of Appeal (reported [1923] 


of 


marine insurance, in which they were named as the assured, on behalf of D. G. 
Anghelatos, the owner of the steamship Grigorios, and one Percy Samuel, who 
carried on business as P. Samuel & Co., and was a mortgagee of the steamship. 


(thereinafter called ‘‘the shipowner’’) and Percy Samuel, carrying on business 


By a mortgage agreement dated Sept. 13, 1920, and made between Anghelatos 


as 


P. Samuel & Co. (thereinafter called ‘‘the mortgagee’), it was recited that the 
shipowner was the absolute owner free from incumbrances of the steamship 


formerly called the Grindon Hall, but then called the Grigorios, and intended 


to 


be registered under the Greek flag at Pireus in Greece, and that the mortgagee 


had agreed to advance to the shipowner the sum of £22,500 upon having repayme 


mortgagee with interest secured as thereinafter appearing and upon delivery 


nt 


of the same and any other moneys to become due from the shipowner to the 


to 


the mortgagee of (a) a statutory or formal first mortgage of the steamship duly 
executed and registered in Greece (thereinafter referred to as ‘‘the said mortgage’); 
(b) good and approved policies of insurance upon the vessel as thereinafter pro- 


all the 100/100th shares in the vessel 
‘and all policies cover notes slips certificates of entry effected or hereafter to 
be effected granted or issued on the said steamship and on its appurtenances 
and also on the freight and outfit of the said steamship and also in respect of 
the protection and indemnity of the said steamship and the full benetit thereof 
G all powers rights remedies and authorities thereunder and in particular with 
full power for the mortgagee in the name of the shipowner or otherwise to ask 
demand sue for and recover the said insurance moneys including the right to 
compromise any claim or suit and to receive the said insurance moneys or 
any moneys payable by way of compromise and to give valid and effectual 
discharges for the same and all the right title interest and demand of the 
H ~ shipowner of in and to the said steamship policies and premises To hold 
the premises hereby assigned unto the mortgagee as security for the payment 
of all moneys secured by the said mortgage and of all moneys which may 
hereafter become payable under any of the provisions hereof.” 
By the indenture the shipowner covenanted with the mortgagee as follows : 

“1, The shipowner shall pay to the mortgagee the said sum of £22,500 on 
or before Mar. 13, 1921, together with interest for the same at the rate of 
13 per cent. per annum above the Bank of England rate current for the time 
being from Sept. 18, 1920, and will also pay all other moneys which may be 
or become due under the security of the said mortgage and of these presents 
upon the dates whereon the same shall be or become payable or upon demand 
and until payment the same shall carry interest at the rate aforesaid. 2. In 
addition to the interest above provided for the shipowner shall pay to the 
mortgagee on the execution of these presents a commission of one-half per cent. 
on the said loan. 3%. The shipowner will immediately upon the execution hereol 


vided; (c) the said indenture itself; and (d) bills of exchange. It then assigned 
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hand to the mortgagee his acceptances for the whole of the principal sum A 

aforesaid. 4. The shipowner shall be entitled to repay the whole or any part 

of the said principal sum of £22,500 or such amount as may from time to time 

remain outstanding at any earlier period than that herein stipulated: for upon 

giving fourteen days’ previous notice in writing to the mortgagee of his 
intention to make such repayment and any interest included in the outstand- 

ing bills shall be deducted pro rata. . . . 6. The shipowner will without delay B 

take such steps as may be necessary to eftect the complete registration of the 

said steamship as a Greek steamship. . . . 9. The shipowner will at all times 

during the continuance of this security insure and keep insured the said steam- 

ship and her freights whether at home or at sea against all losses perils and 

misfortunes usually covered by marine insurance with first-class insurance 

offices or underwriters or mutual associations as the mortgagee shall from time © 
to time in their (sic) discretion approve, and in effecting any such insurance 

the shipowner will also duly pay the premiums and other sums necessary to 

keep the said policies in force and produce the receipts therefor to the mort- 

gagee or his agents and will immediately after effecting any such insurance 

deliver to the mortgagee the stamped policies therefor duly endorsed or give to 

the mortgagee the guarantee of a broker approved by the mortgagee that he D 

holds such policies solely on account and for the benefit of the mortgagee. . . 

11. In the event of any claim arising under the hereinbefore mentioned policies 

of insurance . . . the proceeds of the insurance and all other moneys received 

shall be applied in the case of a partial loss in reinstating the damage which 

shall have been sustained and in the event of a total loss in repaying to the 

mortgagee the balance which shall then remain owing hereunder with interest Fj 

and all costs charges and expenses which have been reasonably incurred by 

the mortgagee and any balance shall be paid to the shipowner. All other sums 

received under such policies of insurance . . . shall be applied in discharging 

the claim in respect of which they are paid. . . . 18. The shipowner for the 

purpose of giving effect to and carrying out the provisions of this indenture 

hereby constitutes and appoints the mortgagee to be his true and lawful FF 
attorney for him and in his name to ask demand receive sue for and recover 

all insurances and other moneys of the said steamship which may become due 

and owing under the security of the said statutory mortgage and of these 

presents with full power to compromise any claim or suit and to receive any 

moneys payable by way of compromise and to do such other acts and things in 

the name of the shipowner or otherwise as the mortgagee may in his absolute G 

discretion deem to be necessary for the due preservation and enforcement of 

the said security and on receipt of any such money as aforesaid including any 

money payable by way of compromise to give proper receipts and discharges 

for the same. And whatever the mortgagee shall lawfully do in the premises 

the shipowner does hereby and will thereafter ratify and confirm.”’ 

The statutory mortgage was headed ‘‘Mortgage (to secure account current, om H 
and was dated Sept. 13, 1920. After describing the Grindon Hall, to be re-named 
Grigorios, and stating that she was registered at Pireus in Greece, it proceeded : 

‘Whereas I Denis Anghelatos . . . shipowner am indebted in an account cur- 

rent to Messrs. Samuel & Co... . brokers and by an agreement under seal bear- 

ing even date herewith and made between myself and the said Samuel & Co. it I 

has been agreed that all moneys now or hereafter to become owing to the 

said Samuel & Co. in respect of the said account shall become due and payable 

at the times and in the manner provided in the said agreement with interest 

as therein specified and if no time is provided for repayment of any such 

ee then it is agreed that the same shall be payable on demand Now I 

the said Denis Anghelatos, covenant with the said Samuel & Co. and their 

assigns to pay to him or them the sums for the time being due on this security, 

whether by way of principal or interest, at the times and manner aforesaid 


WN 
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And for the purpose of better securing the said Samuel & Co. the payment of 
such sums as last aforesaid, I do hereby mortgage to the said Samuel & Co. 
100/100th shares, of which I am the owner in the ship above particularly 
described, and in her boats, guns, ammunitions, small arms, and appur- 
tenances. Lastly I for myself and my heirs (sic) covenant with the said 
Samuel & Co. and their assigns that I have power to mortgage in manner 


aforesaid the above mentioned shares and that the same are free from 
incumbrances.”’ 


The policy of insurance was effected on Oct. 19, 1920, by one F. T. Whelar, the 
manager of the plaintiffs. It was a time policy, and was taken out by the plaintiffs 


“and/or as agents as well in their own name, as for and in the name and 


names of all and every other person or persons to whom the same doth, may, 
or shall appertain in part or in all,” 


for twelve calendar months from Sept. 25, 1920, to Sept. 25, 1921. The amount 
insured was £24,000, part of a larger amount of £110,000 insured upon hull and 
machinery of the Grigorios, against adventures and perils of the seas and other 
contingencies, including barratry, of the master and mariners, 


‘and of all other perils, losses, and misfortunes that have or shall come to the 
hurt, detriment, or damage of the said . . . ship, &c., or any part thereof.”’ 


The policy included No. 22 of the Institute Time Clauses, as follows : 


‘“Warranted that (except as hereinafter mentioned) the amount insured for 
account of assured and/or their managers on .. . freight . . . shall not exceed 
15 per cent. of the values of the hull and machinery as stated herein but this 
warranty shall not restrict the assured’s right to cover .. . (2) Freight and/or 
chartered freight and/or anticipated freight on board or not on board, insured 
for twelve months or other time. Any amount not exceeding 25 per cent. of 
the value of hull and machinery as stated herein, but if the insurance be for 
less than twelve months, the 25 per cent. to be proportionately reduced... . 
Provided always that a breach of this warranty shall not afford underwriters 
any defence to a claim by mortgagees or other third parties who may have 
accepted this policy without notice of such breach of warranty.’ 


On the same day F. T. Whelar effected for the benefit of P. Samuel an insurance 
on freight for six months against war perils to the amount of £27,500. The mort- 
gage was never registered according to Greek law; and the evidence went to show 
that it never could have been so registered, because the amount secured thereby 
was an uncertain amount. On Feb. 26, 1921, the Grigorios was lost about nine 
miles from Cape de Gata on a voyage from Philippeville on the coast of Algeria to 
the Tyne with a cargo of iron ore. 

The plaintiffs claimed upon the policy for the benefit both of the owner and 
P. Samuel. The defendant Dumas was the underwriter whose name was first on 
the list of subscribers of the policy. The Court of Appeal held (by Banxes, L.J., 
and Eve, J.) (i) that the mortgagee had an insurable interest in the ship, although 
the mortgage was never registered in Greece; (ii) that the mortgagee’s interest was 
intended to be separately covered by the policy, and was not merely derivative 
from the owner’s interest; and (iii) (Scrurron, L.J., dissenting) that the mortgagee 
was not debarred from asserting that the ship was lost by perils of the sea; (iv) that 
there had been a breach of warranty, notwithstanding that the insurance on freight 
was against war risks and that the mortgagee could not recover on the policy. 
The mortgagee appealed. 


Sir John Simon, K.C., A. T. Miller, K.C., and S. L. Porter for the appellants. 
R. A. Wright, K.C., and W. IL. MeNair for the respondent. 


The House took time for consideration. 


Feb. 25. The following opinions were read . 
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VISCOUNT CAVE.—The steamship Grigorios (formerly the Grindon Hall) was 
purchased by one Denis Anghelatos, a Greek subject, on Sept. 13, 1920, and on 
the same day she was removed from the British register and received a provisional 
certificate of Greck nationality which enabled her to fly the Greek flag pending 
registration in Greece. On the same day Anghelatos, who was already indebted to 
his bankers, Messrs. Samuel & Co., in a considerable sum, borrowed from them a 
further sum of £22,500 to enable him to pay off a charge on the Grigorios on the 
terms that he should give them a mortgage on the ship to secure the whole of his 
current account. Accordingly, on Sept. 13, 1920, Anghelatos executed in favour 
of Samuel & Co. two documents, namely, first a mortgage of the ship in British 
statutory form to secure his account current, and, secondly, a deed whereby he 
assigned the ship as security for the £22,500 and all other moneys due or to become 
due from him, and covenanted (among other things) to effect the complete regis- 
tration of the ship as a Greek steamship and to insure her and her freight against 
all perils as the mortgagees should approve. While the advance and mortgage 
were being negotiated Mr. Perey Samuel, who carried on business as Samuel & Co., 
told Anghelatos that he would have to insure the steamship against all risks through 
the appellants, P. Samuel & Co., Ltd. (brokers who looked after insurances for the 
banking firm), for not less than £100,000, and in the presence of Anghelatos 
instructed Mr. Whelar, the manager of the appellant company, to see that this 
insurance was effected. Anghelatos also desired Mr. Whelar to get the freight 
insured against all risks for £27,500. The appellant company, accordingly, opened 
three slips and procured them to be underwritten by the respondent Dumas and 
other underwriters—namely (i) a slip for insuring the hull and machinery of the 
Grigorios against marine risks in a sum of £110,000 for a period of twelve months; 
(ii) a slip for insuring the freight of the same vessel against marine risks in a sum 
of £27,500 for the same period; and (iii) a slip for insuring the hull and machinery 
in £110,000, the freight (f.i.a.) in £27,500 and the disbursements (f.i.a.) in £16,500, 
all against war risks, for a period of six months only. In the month of October, 
1920, policies of insurance in accordance with the above slips were duly issued and 
delivered to the mortgagee. On Feb. 26, 1921, the Grigorios, while on a voyage 
from Philippeville to the Tyne, foundered in calm weather off the coast of Spain 
and became a total loss. 

On May 20, 1921, the appellants commenced this action against the respondent 
Dumas on his policies of insurance on the vessel, alleging that the vessel had been 
Jost either by war perils or by ordinary marine perils. Similar actions were com- 
menced against the other underwriters responsible, on their policies. The respon- 
dent, among other defences which will be referred to later, pleaded that the loss 
was due to the wilful misconduct and fraud of Anghelatos and his agents in pro- 
curing or conniving at the sinking of the ship, and at the hearing of the action the 
trial judge (Bamnacun, J.) found this plea to be proved. He, accordingly, dis- 
missed the claim on the war risk insurance, but, holding that his finding of fraud 
against the owner did not prevent the broker from recovering on behalf of the 
mortgagee under the marine risk insurance, and overruling the other defences 
raised by the respondent, he gave judgment against the respondent on the marine 
risk policy for his proportion of the loss. On appeal to the Court of Appeal that 
court reversed the decision of the trial judge and dismissed the action. The judg- 
ment of the Court of Appeal was founded principally on the ground that there had 
been a breach of No. 22 of the Institute Time Clauses, which were incorporated in 
the marine policy. The material parts of that clause were as follows : 


““(1) Warranted that (except as hereinafter mentioned), the amount insured 
for account of assured and/or their managers on premiums, freight, hire, profit, 
disbursements, commissions, or other interests (policy proof of interest or full 
interest admitted), or on excess or increased value of hull or machinery how- 
ever described, shall not exceed 15 per cent. of the values of the hull and 
machinery as stated herein, but this warranty shall not restrict the assured’s 
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right to cover. . . . (2) Freight and/or chartered freight and/or anticipated 
freight on board or not on board, insured for twelve months or other time.— 
Any amount not exceeding 25 per cent. of the value of hull and machinery as 
stated herein, but if the insurance be for less than twelve months the 25 per 
cent. to be proportionately reduced."’ 


The value of the hull and machinery as stated in the policy was £110,000, and, 
accordingly, the maximum amount which the assured was entitled under the 
warranty to cover by p.p.i. or f.i.a. policies on freight, &c., was, for a twelve 
months’ insurance, 25 per cent. of the stated value, or £27,500, and for a 
six months’ insurance one-half of that sum, or £13,750; and as the freight had in 
fact been insured with the knowledge of the mortgagee for the full £27,500 for six 
months only, the court held the warranty to have been broken, and dismissed the 
action on that ground. A plea that the breach of warranty had been waived by 
the respondent was disallowed. In addition to the above ground Scrurron, L.J., 
expressed the opinion that, the ship having been intentionally scuttled with the 
connivance of the owner, the loss did not fall within the policy either as a loss by 
perils of the sea or under the general words; but the other members of the court 
held themselves precluded by the decision of the Court of Appeal in Small v. United 
Kingdom Marine Mutual Insurance Association (1) from deciding the case on that 
ground. Thereupon the present appeal was brought. 

It is convenient to deal first with the point upon which all the judges of the 
Court of Appeal decided the case against the appellant as, if their decision on that 
point is right, the remainder of the questions argued do not arise. Upon the 
question whether there was, in fact, a breach of the warranty contained in cl. 22 
of the Institute Time Clauses, I agree with a unanimous judgment of the Court of 
Appeal. That clause contained a warranty or condition that the amount insured 
on freight, &c. (p.p.i. or f.i-a.), should not exceed (in the event which happened) 
12} per cent. of the stated value of the hull and machinery, or £13,750, and, as 
the f.i.a. insurance of the freight against war risks was for £27,500, there was a 
clear breach of the warranty unless the word ‘‘insured’’ in the warranty is to be 
confined to insurances against the perils insured against by the policy in question, 
that is to say, to insurances against marine perils only to the exclusion of war 
perils. I see no sufficient ground for so restricting the meaning of the word. The 
word ‘‘insured’’ in a policy of marine insurance prima facie covers all insurances 
against sea risks, including war risks; and there is in the policy in question in this 
case no context sufficient to cut down the natural meaning of the word. It is true 
that the insurer of a ship against ordinary marine risks is not directly interested 
in the amount of the insurance of the freight against war risks. But it is said that 
an over-insurance of freights by honour policies against war risks may tempt the 
owner to throw away his ship with a view to claiming under the war risk policies, 
and, alternatively, under the ordinary marine policies, and so may involve the 
marine underwriters in litigation and loss; and certainly the course of events in 
the present case supports that view. Upon the whole I think that the word 
‘insured’? must be construed in its natural and ordinary sense, and as including 
all kinds of marine insurance; and on this point I desire to adopt the reasoning of 
Scrurron, L.J., who said ([1923] 1 K.B. at p. 624): 


“It is argued by the mortgagees and found by the judge that, as this is an 
insurance against war perils, it does not affect a policy on marine perils 
because, as the judge says, the marine underwriter would not have to pay a 
loss by war perils. This involves reading into the policy the words against 
marine perils’ in the first line of cl. 22 after the words ‘amount insured. I 
see no reason for inserting these words, and every reason for not inserting 
them. Warranties are construed strictly. The reason for this warranty is that 
the insured should not by heavy insurances p.p.1. have an opportunity of over- 
valuing his ship and a temptation to lose her. This temptation is just as great 
if the over-valuation and over-insurance are on war risk policies as if they are 
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on marine policies. Indeed, so long as war risks producing loss by sinking 
may be argued to be losses by perils of the sea, by the incursion of sea water, 
war risk policies may be very important to the marine underwriter. In the 
present case the attempt was first made to recover on a fictitious explosion as 
a war risk, and then changed to a claim in respect of a marine peril. 


But, while I am satisfied that there was a breach of the warranty, I think that 
the respondent Dumas is prevented from taking advantage of it by the circumstance 
that he was himself a party to the excessive insurance on freight which constituted 
the breach. Section 84 (3) of the Marine Insurance Act, 1906, provides: “‘A 
breach of warranty may be waived by the insurer.”’ 
either by express words or by conduct inconsistent with the continuance of the 
right; and even where there is no actual waiver, the person having the right may 
so conduct himself that it becomes inequitable for him to enforce it. 
respondent, who must be assumed to have been aware that the assured was pre- 
vented by the terms of the policy of insurance on the vessel from taking out 
honour policies on the freight for six months for any sum in excess of £13,750, joined 
in the issue of such policies for double that amount and took his share of the 
premiums on those policies; and I can conceive no conduct more inconsistent with 
an intention on his part to enforce the restriction. 
when the representative of the respondent initialled the war risk slip the. amount 
underwritten if apportioned between the ship, freight, and disbursments was not 
in excess of the amount allowed; but the answer is that the slip then already 
contained the words: ‘‘Hull and machinery, £110,000; freight, f.i.a., £27,500; 
disbursements, f.i.a., £10,500,’ and specified the period as six months, so that it 
was obvious on the face of the document that the underwriters were taking a share 
in an insurance of that character and amount and expected and intended it to be 
carried through. Further, when the policy was issued in October, it was’ known 
that the full amount specified in the slip had been underwritten; and Mr. Dumas 
through his representatives, who must be taken (in the absence of any evidence to 
the contrary) to have acted with his authority, was a party to the issue of the policy. 
In my opinion, the respondent and the other underwriters who took that course 
are prevented by waiver or acquiescence from treating the marine policy on the 


vessel as void for breach of the warranty. 


In view of my opinion on the above point, it becomes necessary to deal with 
the other points argued on behalf of the respondent, and I propose to deal with 


them in the order in which they arise. 
First, it is said that, as the Grigorios was a Greek ship at the time of her loss G 


and neither the ship nor the mortgage upon her had then been registered in Greece, 
the mortgagee had no valid security upon the ship and so had no insurable interest. 
Upon this point I accept the finding of the learned trial judge that before you can 
have a valid mortgage on a Greek ship under Greek law the ship and the mortgage 
must be registered in Greece, and the mortgage must be for a specific sum and not 
merely for the balance of a current amount, and that these conditions were not 
complied with; but, nevertheless, I agree with his view that the mortgagee in this 
case had an insurable interest. Section 5 of the Marine Insurance Act, 1906, 


provides as follows : 


of 
a 


In the present case the appellant held a British mortgage on the ship and 


‘‘(1) Subject to the provisions of this Act, every person has an insurable 
interest who is interested in a marine adventure. (2) In particular a person 
is interested in a marine adventure where he stands in any legal or equitable 
relation to the adventure or to any insurable property at risk therein, in 
consequence of which he may benefit by the safety or due arrival of insurable 
property, or may be prejudiced by its loss or by damage thereto or by the 
detention thereof, or may incur liability in respect thereof.”’ 


Now a right may be waived 


Here the 


It is argued that at the moment 


( a deed 
covenant which recited an agreement by the owner to deliver to the mortgagee 
formal first mortgage of the said steamship duly executed and registered in 


A 


B 


C 


I 


Eo Lel P. SAMUEL & CO., LID, v. DUMAS (Viscount Cave) 75 
Greece,’’ and contained a covenant by him to ‘‘take such steps as might be neces- 
sary to effect the complete registration of the said steamship as a Greek steamship ;”’ 
and he was entitled in equity to ewforce these agreements. This being so, I think 
it impossible to say that he was not interested in the adventure within the meaning 
of the above section; and, if so, he clearly had an insurable interest to the extent 
of the sum secured by the mortgage. This decision is in accordance with such 
authorities as Boehm v. Bell (15) and Wilson v. Jones (31). 

Secondly, it is said that the mortgagee was not originally insured by the policy 
sued upon, but was a mere assignee of the policy from the owner, and, accordingly, 
that as the owner, having scuttled his ship, could not sue upon the policy, this 
defence is available under s. 50 (2) of the Act against the mortgagee. In my 
opinion, the evidence shows clearly that Mr. Samuel, the mortgagee, was an 
original party to the insurance, which was effected on his personal instructions, 
and that the brokers, when they took out the policy 

‘“‘as well in their own name as for and in the name and names of all and every 


other person or persons to whom the same doth, may, or shall appertain in 
part or in all,”’ 


intended to and did enter into the contract of insurance on behalf of the mortgagee 
as well as on behalf of the owner. This was sworn to by three witnesses, who were 
neither cross-examined nor contradicted on this point; and I think that the learned 
judge was fully entitled to find (as he did) that the policy was to be taken out on 
behalf of the mortgagee to secure the joint interest of himself and the mortgagor, 
and that there was no question of an assignment. If so, that disposes of this point. 

But thirdly, it is argued that, assuming that the insurance was for the joint 
benefit of the mortgagee and the owner, still it was avoided by the misconduct of 
the owner. Section 55 (2) of the Act provides that ‘‘the insurer is not liable for 
any loss attributable to the wilful misconduct of the assured;’’ and it is argued 
that, where two persons interested in the same property or adventure are jointly 
insured by one policy, the misconduct of either is sufficient to avoid it. In support 
of this contention, a well-known American authority (Duer on Marine INsuRANCE, 
Lecture ITT, s. 15) was cited; and it was pointed out that the proposition contended 
for is not inconsistent with the English case of Trinder, Anderson & Co. v. Thames 
and Mersey Marine Insurance Co. (7), which was a case of negligent navigation 
and not of wilful misconduct. There is force in this argument, but I am not 
prepared to say that in the present case it should prevail. It may well be that, 
when two persons are jointly insured and their interests are inseparably connected 
so that a loss or gain necessarily affects them both, the misconduct of one is 
sufficient to contaminate the whole insurance: PHILLIPS ON Insurance (5th Edn.), 
vol. I, s. 285. But in this case there is no difficulty in separating the interest of 
the mortgagee from that of the owner; and if the mortgagee should recover on the 
policy, the owner will not be advantaged, as the insurers will be subrogated as 
against him to the rights of the mortgagee. In such a case the ‘‘assured’’ referred 
to in s. 55 (2) is the particular assured to whom it is sought to make the insurer 
liable. In my opinion, therefore, this contention also fails. 

Lastly, it is said on behalf of the respondent that, the ship having been wilfully 
scuttled by the direction of the owner, the loss is not covered by the policy sued 
upon. In that policy the perils insured against are defined (in the ordinary terms) 
as perils 

‘‘of the seas, men-of-war, fire, enemies, pirates, rovers, thieves, jettisons, 

letters of mart and counter-mart, surprisals, takings at sea, arrests, restraints 

and detainments of all kings, princes, and people, of what nation, condition, or 
quality soever, barratry of the master and mariners, and of all other perils, 
losses and misfortunes that have or shall come to the hurt, detriment, or 
damage of the said goods and merchandises, and ship, &c., or any part thereof.”’ 


In considering whether the loss of the ship falls within these words, it is necessary 
first to determine what was the proximate cause of the loss, for it is provided by 
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3. 55 of the Act (which reflects the law as previously established) that, unless the 
policy otherwise provides, the insurer is liable only for losses proximately caused 
by a peril insured against. Now it was found as a fact by the learned trial judge 
that the Grigorios was thrown away by the master and engineers and some of the 
crew with the connivance of the owner, and he was apparently satisfied that this 
was done by deliberately letting water into the ship and into the bilge connections 
and afterwards causing a sham explosion which induced the innocent members of 
the crew to leave the ship with those who were guilty and to refrain from using 
the pumps. The vessel in fact sank very slowly and did not disappear until 
thirteen hours after the explosion. In these circumstances the question is whether 
the proximate cause of her sinking was the act of letting the water into the vessel, 
or the actual inrush of the water. Apart from authority, I should feel no doubt 
that the former is the true view. There appears to me to be something absurd in 
saying that, when a ship is scuttled by her crew, her loss is not caused by the act 
of scuttling but by the incursion of water which results from it. No doubt both 
are part of the chain of events which result in the loss of the ship, but the scuttling 
is the causa causans. The scuttling is the real and operative cause—the nearest 
antecedent which can be called a cause; and the subsequent events—the entry of 
sea water, the slow filling of the hold and bilges, the failure of the pumps and 
the break-up of the vessel—are as much parts of the effect as is the final dis- 
appearance of the ship below the waves. If one turns to the cases, then, notwith- 
standing a dictum of Lorp Campseui on the argument of the demurrer in Thompson 
v. Hopper (30) (6 E. & B. at p. 192) and the decision on the appeal in Small’s 
Case (1) to which I will refer later, I think that the balance of authority is in 
favour of the same view. In Reischer v. Borwick (2), where a ship damaged by 
collision with a snag in the river was temporarily repaired, but on the leak again 
opening foundered and was lost, it was held that the collision was the proximate 
cause of the loss; and that case was approved and followed by this House in 
Leyland Shipping Co. v. Norwich Union Fire Insurance Society, Ltd. (8), where, 
a ship having been torpedoed and having sunk two days afterwards in consequence 


D 


E 


of the damages caused, it was held that the torpedoing was the proximate cause of F 


the loss. There are many other authorities to the same effect, but these two cases 
are sufficient to illustrate the point, and it is hardly necessary to have recourse to 
the maxim dolus circuitu non purgatur : Thompson v. Hopper (30), which, perhaps, 
applies only as against persons who are parties to the dolus. On the whole I think 
that the scuttling of the Grigorios was the proximate cause of her loss. 

Then, was the loss a loss by perils of the sea? Surely not. The term ‘‘perils 
of the seas’’ is defined in Sched. 1 to the Act as referring only to ‘‘fortuitous 
accidents or casualties of the seas.’’ The word ‘‘accident’’ may be ambiguous, 
and has even been held in another connection to include a wilful murder: Trim 
Joint District School Board of Management v. Kelly (10), but the word “‘fortuitous,”’ 
which is at least as old as Thompson v. Hopper (30), involves an element of 
chance or ill luck which is absent where those in charge of a vessel deliberately 
throw her away. In Wilson, Sons & Co. v. Xantho (Cargo Owners) (5), Lorn 
HeRscHELL said that in order that there might be a peril of the seas 


‘there must be Some casualty, something which could not be foreseen as one 
of the necessary incidents of the adventure. The purpose of the policy is to 


Secure an indemnity against accidents which may happen, not against events 
which must happen.” 


In Hamilton, Fraser & Co. v. Pandorf & Co. (6), Lorp BRAMWELL approved the 
definition of Lorgs, L.J., ‘it is a sea damage occurring at sea and nobody's fault.’” 
In E. D. Sassoon & Co. v. Western Assurance Co. (8), Lory Mersry in delivering 
the judgment of the Judicial Committee of the Privy Council, adopted a similar 
view, which is also to be found in the judgment of the Judicial Committee in 
Grant Smith & Co. and McDonnell, Ltd. v. Seattle Construction and Dry Dock 
Co. (84). On this view the expression ‘‘perils of the sea,’’ while it may ee 
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include a loss by accidental collision or negligent navigation, cannot extend to a 
wilful and deliberate throwing away of a ship by those in charge of her. ~ 

Against this strong current of authority there is to be set the decision of the 
Court of Appeal in Small v. United Kingdom Marine Mutual Insurance Association 
(1). There, in an action by a mortgagee under a policy of marine insurance, it 
was alleged by way of defence that the ship had been wilfully cast away by her 
master, who was also a part owner and mortgagor; and upon the argument of the 
preliminary question whether this plea was a sufficient defence to the claim, it 
was held by the trial judge (Maruew, J.), that, assuming the plea to be true, the 
loss was due to barratry and the mortgagee, who had taken part in appointing the 
master, could recover on that ground. On appeal, the Court of Appeal agreed with 
that decision, but also expressed the opinion that, if the mortgagee had taken no 
part in appointing the master, he could have recovered as for a loss by ‘‘perils of 
the sea.’’ With the latter opinion I am unable to agree. It appears to me to be 
inconsistent not only with the statute afterwards passed, but also with the decisions 
of this House and of the Judicial Committee; and I think that Small’s Case (1) 
must stand on the ground of the barratry alone. In the present case there is no 
question of barratry, the owner having been a party to the fraud and the mortgagee 
having taken no part in appointing the master and crew. With regard to the 
general words ‘‘and of all other perils, &c.,’’ it has been repeatedly held that they 
are to be construed as applying to perils of the same kind as those which have 
been previously specified: see Thames and Mersey Marine Insurance Co. v. 
Hamilton, Fraser & Co. (26), where the decisions are reviewed; and this rule has 
now been made statutory: Marine Insurance Act, 1906, Sched. I, r. 12. It follows 
that a loss by scuttling is not covered by those words. 

For the above reasons I am of opinion that this appeal fails on the ground last 
stated, and I move your Lordships that it be dismissed, with costs. 


VISCOUNT FINLAY.—This action was brought to recover for a total loss on 
the steamer Grigorios on behalf of the owner, Anghelatos, and a mortgagee, Percy 
Samuel, upon a marine risks policy. The vessel foundered off the south coast of 
Spain on Feb. 26, 1921. The case was tried before Bartnacue, J. He found that 
the vessel was scuttled by the master and engineers and some of the crew, with 
the connivance of the owner, Anghelatos. Anghelatos did not appeal against this 
decision. This, of course, disposed of any claim by the owner; but the case has 
been proceeded with on behalf of the mortgagee, who was not in any way implicated 
in the fraud of Anghelatos. The vessel had been British, but was taken off the 
register on being bought by Anghelatos, who is a Greek subject, and was pro- 
visionally recognised as a Greek vessel. 

The first issue raised was as to the existence of the mortgage. Baruacue, J., 
found, though there was no legal mortgage according to Greek law, that Anghelatos 
had entered into a valid agreement with Samuel for a mortgage to secure his 
advances and that the latter had a right to call for a mortgage to be executed with 
all proper formalities. He, therefore, found that Samuel had an insurable interest 
as mortgagee. The Court of Appeal agreed with him, and I take the same view. 
It was further objected to Samuel's claim that he took the policy of insurance as 
assignee from Anghelatos. If this had been the case, the assignee would be on 
no better footing than the assignor. This point, however, is disposed of by the 
finding of Barnacue, J., with which the Court of Appeal agreed, that the policy 
had in fact been effected on behalf of Samuel, the mortgagee, as well as on behalf 
of Anghelatos, the owner. His title, therefore, would not be impaired by the fraud 
of Anghelatos, as he took directly from the insurers. I proceed upon the basis that 
this finding also is correct. A third objection was made, based on the allegation 
that the insurance was made subject to a condition and that the condition had 
been broken. This condition is contained in the twenty-second of the Institute 
Time Clauses which are attached to the policy. It was alleged that the assured 
had violated this condition inasmuch as on a war risks policy he had insured the 
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freight f.i.a. in excess of the amount permitted by cl. 22. BarLHAcHE, J., rie 
this objection, because, as he said, the further insurance on a war risks po “4 
could not affect the underwriter upon the marine risks. The Court of Appeal, 
however, held that the condition had been broken as the object of the clause was 
to guard against persons who made over-insurance, p-p.i. or f.i.a., in respect es 
any risk, whether within or without the marine risks policy. The Court of Appea 
accordingly entered judgment for the underwriters on this point, holding that by 
the infringement of this condition the policy was avoided. I agree with the view 
which the Court of Appeal took of the meaning of this clause. It was, however, 
urged that one of the underwriters on the policy sued on, Dumas, was a party to 
the further insurance, and it was argued for the plaintiff that this concurrence by 
Dumas in the further insurance prevented him from treating it as avoiding the 
policy sued on. I do not think that this ‘‘waiver,’’ as it was called, is established 
on the materials before the House, but I do not rest my decision upon cl. 22. In 
my opinion, all the defendants are entitled to judgment upon another and a much 
broader ground. 

The action was brought, as I have said, on behalf of the owner and on behalf of 
the mortgagee. Any claim on behalf of the owner is, of course, out of the question, 
as it was he that scuttled the ship. Can the innocent mortgagee recover? Can he, 
in virtue of his independent right as one of the assured under the policy, claim in 
respect of the loss of the vessel? This will be found to resolve itself into the 
inquiry whether the loss can be considered as a loss by perils of the sea. The 
loss was not by barratry, as the captain, in destroying the vessel, was acting under 
the orders of the owner, and the captain was not in the service of the mortgagee. 
It follows that, to recover, the mortgagee must show that the sinking of the vessel 
by the entrance of the sea water which followed from the scuttling can be con- 
sidered as a loss by perils of the sea, as otherwise the loss would not be from a 
peril covered by the policy. The answer to this question must primarily depend 
upon an examination of the language of the Marine Insurance Act, 1906. When 
the law has been codified by such an Act as this, the question is as to the meaning 
of the code as shown by its language. It is, of course, legitimate to refer to 
previous cases to help in the explanation of anything left in doubt by the code, but, 
if the code is clear, reference to previous authorities is irrelevant. Lorp HERSCHELL 
put this point with great force and clearness in Bank of England v. Vagliano Bros. 
(17), and there can be no doubt that his statement of the law there made is correct. 

I, therefore, begin with the examination of the Marine Insurance Act, 1906, 
itself. The relevant passages are three in number—s. 3, s. 55, and the seventh of 
the rules for construction of policy contained in Sched. 1 to the Act. Section 3 (2) 
of the Act provides ‘‘. . . there is a marine adventure where—(a) Any ship, goods, or 
other moveables are exposed to maritime perils.’’ The section defines maritime 
perils as follows : 


see 


Maritime perils’ means the perils consequent on, or incidental to, the 
navigation of the sea, that is to say, perils of the sea, fire, war perils, pirates, 
rovers, thieves, captures, seizures, restraints and detainments of princes and 
peoples, jettisons, barratry, and any other perils either of the like kind or 
which may be designated by the policy.”’ 


If entrance of water in consequence of scuttling by the owner is a ‘‘maritime 
risk” it must be because it is included under the term “perils of the sea,’’ which 
is the first in the enumeration of the varieties of maritime risks. There is no other 


head in the clause under which it could fall apart from barratry, By s. 55 of the 
Act: 


‘‘(1) Subject to the provisions of this Act, and unless the policy otherwise 
provides, the insurer is liable for any loss proximately caused by a peril 
insured against, but, subject as aforesaid, he is not liable for any loss which 
is not proximately caused by a peril insured against. (2) In particular—(a) 
the insurer is not liable for any loss attributable to the wilful misconduct 


D 
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of the assured, but unless the policy otherwise provides he is liable for any 
loss proximately caused by a peril insured against, even though the loss would 


not have happened but for the misconduct or negligence of the master or 
CLAW essere 


By sub-s. (1) the insurer is liable ‘‘for any loss proximately caused by a peril 
insured against.’’ It is obvious that the proximate cause of the loss, and, indeed, 
its only cause, was in the present case the act of scuttling. It was for the purpose 
of letting in the sea water that the holes were made and all that followed was the 
inevitable consequence of what had been so done. There is a marked distinction 
between such a case as the present and a case where the hole has been made by 
negligence, e.g., by carelessly leaving a valve open, as in Davidson v. Burnand (28). 
In that case the weight of the cargo brought the discharge pipe below the water 
level and in consequence of a valve being negligently left open water entered from 
the discharge pipe and damaged the cargo. That clearly was an accident incident 
to the carriage of goods, while in the present case the hole was wilfully made for 
the purpose of letting in the water. In another reported case arising under a bill 
of lading, rats gnawed a hole in a pipe which passed through the rice cargo, with 
the result that sea water entered and damaged the rice (Hamilton, Fraser & Co. v. 
Pandorf & Co. (6)). In that case also the hole was the result of an accidental cause 
incident to the carriage of goods on a ship. If a man for the purpose of damaging 
the rice had made the hole in the pipe the damage would have been the result of 
an act directed by human intelligence for the very purpose and there would be 
nothing in the nature of an accident about the occurrence. I use the word 
‘‘accident’’ in its ordinary sense and not in the somewhat artificial sense in which 
it has sometimes been used in cases relating to Acts for compensation of workmen. 

The terms of r. 7 of the Rules for Construction of Policy in Sched. 1 to the Act 
are directly in point: 


“The term ‘perils of the seas’ refers only to fortuitous accidents or casualties 
of the seas. It does not include the ordinary action of the winds and waves.” 


The scuttling of this vessel occurred on the seas, but it was not due to any peril 
of the seas; it was due entirely to the fraudulent act of the owner. The scuttling 
was not fortuitous, but deliberate, and had nothing of the element of accident or 
casualty about it. Storms are ‘‘fortuitous’’; the ordinary action of the waves is 
not, and fraudulent scuttling is even more decisively out of the region of accident. 
The entrance of the sea water cannot for this purpose be separated from the act 
which caused it. 

I might rest my judgment on the terms of the statute, which show that a peril 
of the seas must be fortuitous, while here the sea water was let in deliberately. 
But as the greater part of the argument has been devoted to a discussion of the 
authorities apart from the statute, it is desirable that I should deal also with this 
aspect of the case. I may observe, however, that the authorities relied upon by 
the appellant were anterior in date to the Marine Insurance Act, the Jatest being 
in 1897, and on the view of Lorp Herscue. as to the effect of a codifying Act any 
earlier authorities inconsistent with the terms of the Act would cease to apply 
when it came into operation. 

The main authority relied upon by the appellant is Small’s Case (1). That case 
was heard by Marnew, J., and his decision proceeded entirely on the ground of 
the barratry of the master which was covered by the express terms of the policy. 
He said : 

“The mortgagee in this case [Small] took part in placing Wilkes in the 

position of master; and Wilkes, if he committed a barratrous act, would be 

guilty of a fraudulent breach of trust against his mortgagee as well as against 
his co-owners.”’ 
The underwriters appealed. Both Lorp Esuer, M.R., and A. L, Suira, LJ., agreed 
with the finding of Matnew, J., that Small had taken part in the appointment 
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of Wilkes as captain, so that the act of Wilkes would be barratrous as against 
Small just as it was against the co-owners. On that view the case has no applica- 
tion to the appeal now under consideration. But both Lorp Esurr and A. L. 
Smirn, L.J., in their judgments, put the case in the alternative, saying that if 
Wilkes was not appointed by Small then Small could have recovered as for a loss 
by a peril of the seas. This was not at all necessary for the decision, but the 
appellant in the present case is quite entitled to say that these two eminent judges 
did give it as an alternative reason for supporting the decision of Marnew, J. 
This House, however, is certainly not bound by what they said, although any 
opinion expressed by either of these two very eminent masters of maritime law 
deserves the most respectful consideration. Nor has there been any such general 
acceptance of the doctrine as to cause any difficulty as to overruling it, if in the 
opinion of this House it is erroneous. In my opinion, the view so expressed was 
erroneous and did not correctly state the law as it stood before the Marine 
Insurance Act, 1906. The true view of the common law on this point is that 
which is embodied in the Act itself. The sea water cannot in a case of scuttling 
be regarded as the cause of the loss. The cause was the fraudulent act which 
admitted it into the ship. The view that the proximate cause of the loss when 
the vessel has been scuttled is the inrush of the sea water, and that this is a peril 
of the sea, is inconsistent with the well-established rule that it is always open to 
the underwriter on a time policy, to show that the loss arose, not from perils of the 
seas, but from the unseaworthy condition in which the vessel sailed: see ARNOULD 
oN Marrne Insurance (10th Edn.), s. 799. When the vessel is unseaworthy and 
the water consequently gets into the vessel and sinks her, it would never be said 
that the loss was due to the perils of the sea. It is true that the vessel sank in 
consequence of the inrush of water, but this inrush was due simply to unseaworthi- 
ness. The unseaworthiness was the proximate cause of the loss. ixactly the 
same reasoning applies to the case of scuttling; the hole is there made in order 
to let in the water. The water comes in and the vessel sinks. The proximate 
cause of the loss is the scuttling, as in the other case the unseaworthiness. The 
entrance of the water cannot be divorced from the act which occasioned it. 

The view of the law on this point put forward by the appellant is also inconsistent 
with the decision of the Judicial Committee of the Privy Council in E. D. Sassoon 
€& Co. v. Western Assurance Co. (8). In that case opium stored in a wooden hulk 
moored in a river was damaged by water percolating through a leak caused by the 
rotten condition of the hulk. There was a time policy on the opium insuring 
against the perils of the sea, but it was held that the plaintiff could not recover 
for the loss. The case was tried in His Majesty’s Supreme Court in Shanghai and 
it was there decided that the damage was not due to sea peril at all, but was due 
simply to the weakness of the hulk. The Judicial Committee affirmed this ruling. 
Lorp Mersry said in delivering the judgment of the Privy Council : 


‘There was no weather, nor any other fortuitous circumstances, contributing 
to the incursion of the water; the water merely gravitated by its own weight 
through the opening in the decayed wood and so damaged the opium. It would 
be an abuse of language to describe this as a loss due to perils of the sea. 
Although sea water damaged the goods, no peril of the sea contributed either 
proximately or remotely to the loss.” 


Lorp Mersey then quoted what was said by Lorp Herscuetn in Wilson, Sons & 
Co. v. Xantho (Cargo Owners) (5), and concluded by saying that the damage by 
sea water was not in any sense due to sea peril, and, therefore, did not fall] within 
the policy. This decision was approved and followed in Grant Smith & Co. and 
McDonnell, Ltd. v. Seattle Construction and Dry Dock Co. (84). Lorp Bucx- 
MASTER, in delivering the judgment of the Judicial Committee, said ({1920] A.c 
at p. 171), after citing the Xantho (5) and the Sassoon (8) cases : : <=" 


“It is just as though a vessel, unfit to carry the cargo with which she was 
loaded through her own inherent weakness and without accident or peril of 
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any kind, sank in still water. In such a caso recovering under the ordinary 
policy of insurance would be impossible.” 


Lorp Coutins in Trinder Anderson & Co. v. Thames and Mersey Marine 
Insurance Co. (7) expressed himself as follows : 
“The wilful default of the owner inducing the loss will debar him from suing 
on the policy in respect of it on two grounds. . . . First, because no one can 
B take advantage of his own wrong, using the word in its true sense which does 
not embrace mere negligence. . . . Secondly, because the wilful act takes 
from the catastrophe the accidental character which is essential to constitute 
a peril of the sea; ‘I think,’ said Lorp Hanssury in Hamilton, Fraser & Co. 
v. Pandorf & Co. (6), ‘the idea of something fortuitous and unexpected is 
involved in both words ‘‘peril’’ or ‘‘accident.”’ ’ ”’ 


C As regards the first of the two grounds referred to in this passage, it is to be 
observed that the mortgagee was in no way party to the fraud of the owner in the 
present case. The first ground would, therefore, be applicable to him only if in 
the circumstances of this case the mortgagee is to be considered as so identified 
with the owner whose wilful misconduct brought about the loss as to be incapable 
of taking advantage of it. It is not necessary to decide whether he was so identified 

D in the present case, and I reserve my opinion upon it. Lorp Coxtins’ second 
ground is in terms applicable to the present case. The loss was directly due to 
the wilful and deliberate act of the owner, and there was nothing of the accidental 
element which is essential to constitute a peril of the sea. 

In Cullen v. Butler (23) the court doubted whether the loss of a vessel which 
sank from the fire of a man-of-war which mistook her for an enemy was a loss by 

E perils of the seas, but held the loss recoverable on a special count stating the facts. 

This case formed the subject of some very illuminating comments by Lorp 

Herscuett in the Xantho Case (5). One passage is so apposite to the present case 

that I venture to cite it (12 App. Cas. at p. 509): 

“TI think it clear that the term ‘perils of the sea’ does not cover every accident 
or casualty which may happen to the subject-matter of the insurance on the 
sea. It must be a peril ‘of’ the sea. Again, it is well settled that it is not 
every loss or damage of which the sea is the immediate cause that is covered 
by these words. They do not protect, for example, against that natural and 
inevitable action of the winds and waves, which results in what may be 
described as wear and tear. There must be some casualty, something which 
could not be foreseen as one of the necessary incidents of the adventure. The 
G purpose of the policy is to secure an indemnity against accidents which may 
happen, not against events which must happen. It was contended that those 
losses only were losses by perils of the sea, which were occasioned by extra- 
ordinary violence of the winds or waves. I think this is too narrow a con- 
struction of the words, and it is certainly not supported by the authorities or 
by common understanding. It is beyond question, that if a vessel strikes 
H upon a sunken rock in fair weather and sinks, this is a loss by perils of the sea. 
And a loss by foundering, owing to a vessel coming into collision with another 
vessel, even when the collision results from the negligence of that other vessel, 
falls within the same category. Indeed, I am aware of only one case which 
throws a doubt upon the proposition that every loss by incursion of the sea, 
due to a vessel coming accidentally (using that word in its popular sense) into 
I contact with a foreign body which penetrates it and causes a leak, is a loss 
by a peril of the sea. I refer to Cullen v. Butler (23), where a ship having 
been sunk by another ship firing upon her in mistake for an enemy, the court 
inclined to the opinion that this was not a loss by perils of the sea. I think, 
however, this expression of opinion stands alone, and has not been sanctioned 


by subsequent cases.”’ 


It will be observed that Lorn Herscuett emphasises the point that it is necessary 
to constitute a peril of the seas that there should be something in the nature of a 
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casualty or accident. He gives as instances extraordinary violence of the winds 
and waves, striking upon a sunken rock, foundering as the result of a collision with 
another vessel even when the collision resulted from the negligence of that vessel, 
and he summarises by saying that he is aware only of one case which throws doubt 
upon the proposition that 


“every loss by incursion of the sea due to a vessel coming accidentally (using 
that word in its popular sense) into contact with a foreign body, which 
penetrates it and causes a leak, is a loss by peril of the sea.”’ 


He adds that the expression of opinion in Cullen v. Butler (23), the case he referred 
to, stood alone and had not been sanctioned by subsequent cases. Lorp HERSCHELL 
treats the firing upon the vessel in Cullen v. Butler (23), owing to her being 
mistaken for an enemy, as an accident which supplied the fortuitous circumstance 
necessary to constitute a peril of the sea. The possibility of scuttling is not a 
peril of the sea, it is a peril of the wickedness of man and would have to be 
mentioned expressly in the policy, like barratry or pirates, in order that the 
assured should recover from the underwriter in respect of it. If the scuttling is 
carried out by the captain and crew in fraud of the owner it is an act of barratry 
and the owner may recover under the policy, which ordinarily enumerates barratry 
as one of the perils insured against. 

Counsel for the appellant cited a remark made in the judgment of Lorp CAMPBELL 
in Thompson v. Hopper (30). In commenting upon a plea alleging personal mis- 
conduct of the plaintiffs which produced the loss, Lorp CaMpBELu said : 


“The plaintiffs’ counsel said truly that the perils of the sea must still be 
considered the proximate cause of the loss; but so it would have been if the 
ship had been scuttled or sunk by being wilfully run upon a rock.”’ 


It is true that the sea in all these cases would be the actual agent of destruction, 
but this does not make the loss a loss by perils of the seas. As pointed out by 
Scrurton, L.J., in his judgment, the question as to proximate cause is really as 
to what is the dominant or effective cause. In the present case it was, of course, 
the scuttling, and that is not a ‘“‘peril of the sea.’? A dictum of Lorp ELten- 
BOROUGH in Heyman v. Parish (24) was also cited. That dictum was a criticism 
of a ruling of Buxurr, J., in the question whether, if a plaintiff declared for a loss 
by perils of the seas and it turned out that it was the result of barratrous mis- 
conduct in the navigation of the vessel, the plaintiff could recover. Reference was 
also made to Dudgeon v. Pembroke (33). In that case a vessel encountered very 
bad weather and was lost. It was alleged that she was unseaworthy, but it was 
decided that a loss caused immediately by the perils of the seas is within the 
policy, though it might not have occurred but for the concurrent action of some 
other cause which is not within the policy. Neither of these cases appears to me 
to have any material bearing upon the present. Upon the whole I arrive at the 
conclusion that there was no loss in this case by a peril insured against, and that 
the appeal must fail upon that ground. 


LORD SUMNER.—Your Lordships have held that the mortgagees in this case 
were independently insured by the respondent and are not entitled simply through 
the mortgagor and by derivation from him, and further that they had a separate 
insurable interest in virtue of their agreement with the mortgagor, which gave 
them the right to call for a regular and legal mortgage, a right enforceable by legal 
process. I concur in both points, though, as to the first, had I tried the action, 
I think I should have decided otherwise, for the written agreement provides for a 
derivative insurance only, the mortgagor insuring himself and giving the mort- 
gagees the benefit of his insurance, and the evidence does not prove a clear 
departure from this arrangement. The conversations proved are ambiguous, for 
Mr. Samuel, the mortgagee, whose intention, and not that of his broker, was the 
intention that really mattered, only said in substance that proper policies were 
to be effected, and the point that this policy was treated exactly as policies were 
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treated in which the mortgagees had no insurable interest, namely, those on freight 
and disbursements, and were held by the mortgagees along with them, apparently 
as collateral security, has received less attention than I think it deserves. The 
question is, however, one of fact, and I should not presume to differ from your 
Lordships’ view upon it. 

To the independent claim of the mortgagees thus established the defendant raises 
two defences, the first that the loss was not proximately caused by any perils. 
insured against, and the second that, even if it was, the insurer's liability is not 
enforceable by reason of the fact that a condition incorporated in the policy—viz., 
No. 22 of the Institute Time Clauses—was not fulfilled. Both questions are of 
importance, the former because it involves a radical re-consideration of a part of 
the law of marine insurance which has long been thought to be settled, the latter 
because, in consequence of a reply of waiver of the condition, the practical business 
of underwriting is seriously affected. 

That this loss was not a loss by perils insured against, that is to say of the sea, 
is argued for the respondents under two heads, (i) that the peril was not fortuitous 
and accidental, but that the loss was deliberately designed, and (ii) that the loss 
was not proximately caused by foundering at sea, but was proximately and solely 
caused by the act of scuttling the ship. The argument was approved both by 
Baruacne, J. (so far as his own opinion went), and by Scrurron, L.J. The 
former, however, says in his judgment in the present case that the incursion of 
sea water would in the circumstances be a peril of the sea, but, being due to the 
action of the owner or his agents in scuttling her, it would be a risk not covered 
by the policy. This is consistent with saying that the guilty owner fails to recover 
on the policy because he is guilty and not because the loss is not otherwise a loss 
by perils insured against. Scrurron, L.J., says, first: 


“there must be a peril, an unforeseen and inevitable accident, not a contem- 
plated and inevitable result," 


though in fact, whether the matter was one of accident or design, the result was 
not in either event inevitable; and secondly : 


‘“‘when a stranger and still more an owner directly and intentionally lets sea 
water into a ship, the dominant, effective or proximate cause of the loss is the 
deliberate action of the owner and not any peril of the sea.”’ 


This proposition is framed to cover the intentional act alike of the owner or of a 
stranger which, I think, is strictly logical. The reasoning seems to be this. A 
loss arising out of such action is a loss outside the words of an ordinary Lloyd's 
policy, because the action is intentional, the outcome of human volition, and apart 
from the relations between the actor and the underwriter. The reason why the 
sinking of a ship so brought about is not a loss by perils of the sea must be that 
man, not inanimate nature, is the cause of it; that it issues from the conscious 
working of the human will and not from the haphazard operation of natural forces. 
What then, one asks, has wilful misconduct to do with it? Yet it is specially 
enacted that an assured cannot recover for a loss attributable to his own wilful 
misconduct. What is the use of such a rule? It is only a particular instance of 
a wider general proposition. He cannot recover for a loss attributable (proximately) 
to the wilful conduct of anybody, saint or sinner, because it is not fortuitous but 
is caused by human volition and is substantially what was willed. To these 
weighty opinions may, I think, be added two observations by the respondents 
junior counsel which are well worthy of attention, for they put these points freshly. 
The one is that a wicked scheme carried out with mens rea is not really a chance 
at all; it is a certainty. Of course it may fail and be defeated, but, if it succeeds, 
it succeeds through human machination. The other is that if, say, the sinking or 
burning of a ship was a loss by perils of the sea or by fire, even though the master 
or crew swamped or kindled her, barratry in a large number of cases of loss is an 
otiose addition to the perils insured against. . 

I cannot understand how these propositions are to be reconciled with the 
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well-established law applicable to collision cases. Neither the deliberation nor the 
wickedness of the action which produces the collision appears to affect the right of 
owners, who are insured, to recover as for a loss by perils of the sea. Two ships on 
crossing courses collide and sink. Hither navigating officer may have hope 
course and been right, or, kept his course when he should have given way or kept 
his course when, being in liquor, he was oblivious of the other ship’s existence. 
In each case his action is the same; he steers the ship exactly where he meant to 
‘steer her and by being where he elected to place her she is cut down and founders. 
The result is the same whatever his state of mind, and neither his negligent 
navigation nor his liability to be indicted tor manslaughter affects the right of 
owners of ship and cargo to recover. Jf the matter goes a little further and the 
navigator of the give-way ship, being inflamed by his liquor, stands on and vows 
he will sink the other rather than give way, he may, I suppose, be hanged for 
murder but his owners will be indemnified just the same; at least, I know no 
authority which decides the contrary. In each case the officer has done what he 
designed to do; in one intending to sink the other ship and take his chance of 
sinking his own. In all of them he has thus far intended the consequences of his 
action—that he has proposed to take the consequences, whatever they may be. 
To take one case more, there are situations in which it becomes the duty of a 
navigator to steer into and collide with a floating object to avoid collision with a 
third. Tor insurance purposes the result is the same. It is not true to say that 
he has no choice; the truth is that he has his choice and makes the right one, with 
consequences as before. In all these cases the action taken by the navigator is 
the same, and is persisted in up to and into the actual collision; the difference is 
purely in his state of mind and ranges from conscious rectitude through panic and 
intoxication to crime. How can the law applicable to such cases consist with the 
proposition contended for? An act has been intentionally done which let in the 
water as it might be expected to do, and yet loss resulting from that act is a loss 
by perils of the sea. If the navigator in each of the above cases be the sole owner 
of the ship he, of course, is defeated on proof that he shaped his course with a view 
to getting judgment in his favour on the policy, and it may be he would fail (I 
express no opinion) in some other cases, but as everything else is the same, except 
that in the case supposed the ship is his property and he has insured her, I cannot 
see how the cause of the loss is not the same throughout. Surely the difference 
does not rest on the fact that instead of an indictment for manslaughter the 
indictment of the owner is one based upon fraud. 

I could put other cases, but do not think anything would be gained by them, 
nor does it appear to me to help the argument to say that in some of these cases 
there might be a loss by barratry. There is a good deal of overlap in the wording 
of a Lloyd’s policy, and the same event may give cargo-owners indemnity under 
perils of the sea and shipowners an alternative indemnity under barratry. Thus 
there is very old authority for saying that cargo-owners cannot recover as for 
barratry when the barratrous act leading to the loss was assented to by the ship- 
owner, for it is of the essence of barratry that the shipowner is wronged, and he 
is not wronged when he consents: Stamma v. Brown (18); Nutt v. Bourdieu (11). 
In such a case I think the cargo-owners recover for a loss by perils of the seas, but 
on the respondent’s argument they had no remedy except against the shipowner 
and the captain. Contracts of indemnity are intended to make good losses where 
they happen in certain events, and except where, as with barratry, culpability is 
a quality of the cause of loss itself, they are not concerned with the guilt or 
innocence of the action. The case of loss attributable to the wilful misconduct of 
the assured is not an actual term of the contract. It is a restriction placed by 
law on the right to enforce it in order that a contract of indemnity may not serve 
as an instrument of fraud. 

It is then said that the very definition of a peril of the sea excludes from the 
term the operations of wilful misconduct, whether of the assured or of anybody 
else; that the expression is perils of the sea, not perils on the sea; and, on the 


C 


F 





H.L.] P. SAMUEL & CO., LTD, v. DUMAS (Lorp SumNEr) $5 


other side, that the wilful murder of a workman may, as an accident, be a ground 
for compensation to his widow, which is not unlike an accidental loss under a 
policy. My Lords, I have failed to find these arguments helpful. Nor do I think 
much is to be gained by reference to the decisions themselves in the Xantho Case 
(5) and Hamilton, Fraser & Co. v. Pandorf & Co. (6). Sm Rosert Partmore 
points out in The Chasca (88) that the analogy between bill of lading cases, as 
those cases were, and insurance cases is fallacious. The words “perils of the seas"’ 
have the same meaning in both instruments, but on the question of the cause of 
loss different rules and reasoning apply. Of course, perils of the sea are not the 
same as perils on the sea, but in law epigrams only dazzle, and as for decisions on 
the Workmen’s Compensation Act, they shed even on that Act an illumination 
which is sometimes dim. In marine insurance we shall do better with the light 
of reason. 

The interpretation of the term ‘‘perils of the seas’ is now statutory and is 
subject to the provisions of the Marine Insurance Act, 1906, including s. 55. 
Perils of the seas refer to accidents or casualties of the seas, so, evidently, accident 
or casualty is the point of definition. Fortuitous, probably, adds nothing to either 
substantive. A fortuitous casualty is a matter of chance, a mischance; but in 
causation there is no chance. The effect is caused, it does not happen. Along 
this line the interpretation seems to carry us no further. If the chance refers to 
something not to be expected and not to be precisely foreseen something may be 
made of the term. Ifa ship has a hole in her below the water-line and nothing is 
done to close it, probably she will eventually sink and the point at which she sinks 
is the point at which the entrance of water passes from what she can carry to what 
she cannot. That is what makes her sink. That point is capable of determination 
if sufficient data are known. Her ultimate fate is a matter of the intervention of 
something to stop the inflow before that point is reached. What difference does 
it make how the hole was made—by negligence or by crime, by impact of heavy 
cargo slipping from the slings, or contact with floating submerged wreckage? 
Given the hole and the water, Nature does the rest. I am speaking of such a case 
as the present; if all the time the water was rushing in, the fraudulent owner was 
busily enlarging the hole with an axe, possibly this simultaneous joint causation 
might affect the matter, especially in view of the special language of some policies. 
Here, however, I do not see how it can be affirmed that the ship did not go to the 
bottom by getting too full of water, whether the owner let the water in at the 
beginning or not. 

In the present case the owner's part was played and played out before the ship 
left Philippeville. We do not know exactly what the plotters on board did. The 
learned judge says that an entrance for the water might have been arranged before 
the cargo was loaded. It might have been done by opening sea-cocks or tampering 
with valves immediately before the alarm was given. Many hours elapsed from 
the time of sailing to the time of the fictitious explosion; thirteen more passed from 
that time before she sank, and during those thirteen hours she was slowly filling. 
For a long time she was in no danger. Even if the entry of water could not have 
been cut off the pumps would have overcome it. The attempt to tow would 
probably have succeeded if it had been made earlier. One need not know much 
about the sea and about ships to realise that the sinking was by no means an 
inevitable result of opening the aperture. Floating chips constantly get into and 
choke inlet valves. Again, the ship might with the movement of the sea take a 
list that would lift this unknown aperture above the water-line. It is true that in 
the interval very little actually happened, though the chapter of accidents might 
have been a long one, but the interval is significant. To say that the proximate 
cause of the sinking was the instructions given by Anghelatos, and was not the 
entrance of water seems to me to give a new meaning to proximate cause, and if, 
for this purpose, the acts of his agents on board are regarded as his acts I think 
the result is still the same. A ship is none the less burnt and destroyed by fire 
because the striking of the match was an act of arson. There is authority for 
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saying that fire voluntarily caused to avoid capture is recoverable as a loss by fire: A 
Gordon v. Rimmington (14), and I think it is plain that Lorp HerscueLy would 
have held in Cullen v. Butler (28) that a ship sunk by gunfire is lost by perils of 
the sea, for she is lost by incursion of sea water due to her coming accidentally 
(in the popular sense of the word) into contact with a cannon ball. To my mind, 
the real significance of the statutory interpretation is shown by the second sentence 

in r. 7, which is in antithesis to and is complementary of the first. Accidents are B 
not what is ordinary; what will happen more or less in any case is not fortuitous. 

To say that if you make a hole under water, water will ordinarily come in, is only 

a gibe. That is an extraordinary manner for water to enter a hold at sea. To say 
that scuttling is not a peril of the seas because it has nothing to do with the seas 
except that they are the scene on which the drama of crime is played out appears 

to me also to be chopping logic. Negligence in navigation is not in this sense ‘‘of © 
the seas,’’ though it is pretty common at sea. It is more uncommon still to find 

an owner who is an Anghelatos; yet foundering is a peril of the seas in the case 

of a ship negligently navigated, and it must be so equally if she is deliberately 
holed. 

Scrurron, L.J., uses language which seems to suggest that recent decisions have 
altered the rule as to causa proxima and have even, to some extent, substituted D 
the rule of causa remota. I hardly think that this is so. The rule is statutory 
and courts have to apply, not to change it. If recent applications have not been 
altogether consistent with older ones, I do not think that was intended, though, 
no doubt, it is in the unintended and unforeseen effects of reported decisions that 
judge-made law finds its most interesting development. Where a loss is caused 
by two perils operating simultaneously at the time of loss and one is wholly B® 
excluded because the policy is warranted free of it, the question is whether it can 
be denied that the loss was so caused, for if not the warranty operates. It is then 
convenient and even necessary to test the application of the term proximate other- 
wise than by sequence in time, and attempts, more or less successful, have been 
made to explain it by using other adjectives, but the rule remains. I doubt if the 
present question would ever have been disposed of in favour of the respondent FF 
simply by saying that the hole had to be made first and then the water came in 
afterwards. Accordingly, the explanation of the two cases cited in this connection, 
Leyland Shipping Co. v. Norwich Union Fire Insurance Society, Ltd. (8) and 
Reischer v. Borwick (2), I think, is this. In the former where the question was 
really one of fact, the pressure of the water overcame the resistance of the bulkhead 
and the ship filled and sank, but it was the explosion of the torpedo which admitted @ 
that pressure to the bulkhead. Thus there were two concurrent causes proximately 
operating, namely, the opening of the ship's side and the pressure of the sea, and 
the policy, being free of the consequences of the former, it was free of this loss, 
though, if the insurance had been against perils of the sea and no more, the loss 
would have fallen within it. So in the other case. The policy was against collision 
and damage received in collision only, and it could not be denied that the vessel ]{ 
was damaged in collision. It took two things to sink her: the hole made in 
collision and water flowing into it. They were both immediate and concurrent 
causes, and if either was within the policy the assured recovered. If either of 
these cases goes beyond this, it does not merely re-name causa proxima and try 
to put it into English, but substitutes for it causa causans, whether proxima or not, 
which is in the teeth of the Act. I 

Before passing to s. 55 of the Marine Insurance Act may I say a few words 
about the decided cases? So far as I know there is no case which actually decides 
either of the propositions upon which the respondents rely. Sassoon’s Case (8), 
approved in Grant, Smith & Co. and McDonnell, Ltd. v. Seattle Construction and 
Dry Dock Co. (34), is not really in point. The hulk was not navigated but was 
used as a floating store, and was so old and rotten that she could no longer with- 
stand the pressure of the water in which she floated. The allusion to the absence 
of fortuitous circumstances made by Lorp Mersey does not mean that nothing can 
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be a peril of the sea that does not happen by chance (whatever that may be), but 
meant that nothing except the rottenness of the hulk let in the water. So it is in 
cases on time policies where the loss is directly caused by unseaworthiness, for 
then it is plain that the loss was a certainty, whatever the state of the weather or 
the sea, and, as has been often said, perils of the sea refer to things that may 
happen, not to things which must happen in the ordinary course of navigation. 
There is also the well-known passage in the opinion of Conus, L.J., in Trinder’s 
Case (7), which was much relied upon. In spite of my respect for the lightest 
dictum of that great judge, the words themselves seem to me to be self- 
contradictory. The assured must prove a loss by perils insured against or fail. 
If it be true that his ‘‘wilful act takes away the accidental character which is 
essential to constitute a peril of the seas,’’ then on proof of this wilful act he fails. 
because the words of the contract do not cover the loss. Forbidding him to take 
advantage of his own wrong means that something, which in itself would be his 
of right under the contract, is denied to him because the law is more moral than 
the contract. Of course it is true that he cannot take advantage of his own wrong, 
or as it is sometimes put dolus circuitu non purgatur. This, however, seems to 
me to be obviously a case of personal disability, which cannot affect persons who 
are neither parties to the dolus nor only standing in the guilty person’s shoes. 
Fraud is not something absolute, existing in vacuo; it is a fraud upon someone. 
A man who tries to cheat his underwriters fails if they find him out, but how does 
his wrong against them invest them with new rights against innocent strangers 
to it? It seems to me impossible to study the judgments of A. L. Surrn, L.J., in 
the same case, and of Krnnepy, J., in the court below, without seeing how care- 
fully both avoid saying that the exclusion of the assured from recovering on a 
policy for a loss attributable to his wilful misconduct has anything to do with the 
fortuitous character of perils of the sea. Kennepy, J., says: 


“In regard to the conduct of the assured exonerating the underwriters, the 
line, in my judgment, is to be drawn at acts done knowingly or wilfully, or, 
at the least, with a reckless disregard of possible risk to the safety of the 
subject of the insurance.” 


A. L. Smiru, L.J., says that when the loss is occasioned by the wilful act of the 
assured causa proxima non remota spectatur does not apply at all. I think 
‘‘exoneration”’ is not the word to use for not being liable because the loss is not 
by any peril insured against, and, if proximate cause does not apply, the policy is 
subjected to an exceptional rule of law to prevent the assured from profiting by his 
own misconduct, but no further. 

If there are not decisions there certainly are dicta to the contrary, for example, 
Lorp ELLeNsorouGH’s opinion in Heyman v. Parish (24) and Lorp CampBuLi’s 
opinion quoted from Thompson v. Hopper (30) (6 KE. & B. at pp. 191, 192). In 
Thompson v. Hopper (30), Lorp CampseLt, with the concurrence of CoLerIDGE and 
Wicutman, JJ., said in terms that ‘‘if the ship had been scuttled or sunk by being 
wilfully run upon a rock,’’ the loss would have been a loss by perils of the seas, a 
proposition not contested for over sixty years. That case is so largely quoted and 
adopted in Dudgeon v. Pembroke (33) that the absence of any criticism on Lorp 
CAMPBELL’s observation is strong ground for believing that it was taken to be the 
law, and in the Court of Queen’s Bench (L.R. 9 Q.B. at pp. 593, 594) BLACKBURN, 
J., quotes these very words with approval. When the judgment of that court was 
restored in your Lordships’ House, Lorp Penzance, with the concurrence of Lorp 
Carns, L.C., and Lorp BLACKBURN, says: 

“any loss caused immediately by perils of the sea is within the policy, though 

it would not have occurred but for the concurrent action of some other cause 

which is not within it.’’ 


Passing to Thompson v. Hopper (30), the learned judge adds that it is the only 
case which establishes an exception to this liability—the liability, that is, for losses 
immediately caused by perils of the seas—and that in this exception the knowledge 


88 ALL ENGLAND LAW REPORTS REPRINT (1924) All E.R. Rep. 


and wilful misconduct of the assured himself was an essential element in the 
This appears to me to be fatal to the contention that scuttling by a 
stranger to the insurance sued on prevents the sinking from being a loss by perils 
of the seas at all, for why otherwise speak of ‘‘the assured himself’’? In fact, loss 
by perils insured against, though brought about by the felonious act of a third 
party, has been held to be a loss within a fire policy: Midland Insurance Co. v. 
Smith (29). Is it to be taken that this case is to be overruled? 

I think, however, there is a direct authority, namely, Small v. United Kingdom 
Marine Mutual Insurance Association (1). The contention that a loss by the wilful 
misconduct of Wilkes, which was by order assumed to be the fact, could not be a 
loss by perils of the sea was expressly raised in argument before Maruew, J. (see 
76 L.T. at p. 826), and must, I think, have been before the minds of the Court of 
Appeal, not merely as an incident in the proceedings below, but as a question lying 
at the bottom of the entire case. I am not aware that Small’s Case (1) has been 
questioned till the present litigation, and certainly it is very well known, and the 
Act contains nothing expressly to the contrary of it. Neither is there, as far as 
I know, any case in which innocent cargo-owners have failed to recover for cargo 
lost at sea with the ship, on the ground that the water was let into her with the 
owner's privity. Whether what is said in Small’s Case (1) is a decision or a 
dictum, it is in itself so important that the legislature could hardly have failed to 
put it right if it were wrong. The subject is dealt with in s. 55. The proposition 
is that a loss caused by wilful misconduct involving the sinking or burning of the 
ship is a loss for which, under the ordinary wording, the insurer is not liable. 
Why, if so, does not s. 55 (2) (b) add wilful misconduct to delay as a proximate 
cause of loss, for which it expressly states that the insurer is not liable? Had it 
done so it would at once have corrected Small’s Case (1) and have affirmed a 
general and important rule. Again, if this proposition is true, why does s. 55 (2) (a) 
say that the insurer is not liable for wilful misconduct of the assured? The 
insurer can only be liable for losses covered by perils insured against, and, if he is 
never liable for losses caused by wilful misconduct, why specify the particular case 
and omit to state the general rule? Why is the language varied and the words 
‘attributable to’’ used instead of ‘‘proximately caused by’’? If the code meant 
to affirm the disputed passage in Small’s Case (1), the words in s. 55 (1)—‘‘is liable 
for any loss proximately caused by a peril insured against’’—are adequate for the 
purpose. If the legislature intended to correct it, that intention failed. Again, 
if non-liability for losses attributable to wilful misconduct is a personal dis- 
qualification preventing the recovery of something otherwise recoverable, the 
addition of the words ‘‘of the assured’’ is apt; otherwise it is otiose. On the other 
hand, as sub-s. (1) states the general rule of liability, first affirmatively, and then 
negatively, and sub-s. (2) begins ‘‘In particular . . ."’ the subsection is the expres- 
sion of particular cases of non-liability. What is there to show that this expression 
is not meant to be exhaustive? Why is loss attributable to someone’s wilful mis- 
conduct omitted from the code and left to be implied at common law? As a 
matter of construction s. 55 seems to me to prescribe that the assured’s wilful 
misconduct is a ground for refusing to him, but to him only, the indemnity which 
the proximate origin of the loss would otherwise have brought about. It is to be 
observed that the whole section is framed to state for what an insurer is liable, 
that is, upon a policy to a person assured by that policy, and is not framed as a 
definition of proximate or of remote causes. In fact, perils insured against are 
causes, and losses are effects. If the proximate cause of the effect, be it what it 
may, is not within the perils named in the policy, there is no liability and no more 
need be said about it. I cannot see any need for introducing this question of 
misconduct, unless it is first assumed that the loss has been brought within the 
policy by being proximately caused by perils mentioned therein. If so, wilful 
misconduct constitutes a case of exception, but of exception out of the insurer's 
liability to the assured who has misconducted himself, and not out of the perils 
covered by the policy, and the statement then becomes relevant to the section 


decision. 
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A the object of the section is to declare for what the insurer is liable and 
or what he is not. 
ane Skee hay ae aoe should declare exceptions from liability which 
y the words of the policy itself is nothing new. For example, 
apart from the custom of particular carrying trades, cargo stowed on deck is 
excepted out of the protection of a policy on cargo. So in a policy against capture 
B in time of war British capture is excepted when the underwriter is a British 
publect. It seems to me, though, as it isa somewhat thorny subject, it may be 
better not to express any decisive opinion now, the indubitable freedom of the 
policy from liability for inherent vice and wear and tear really rests on the principle 
of special exceptions out of general categories of liability, though I recognise that 
they may be regarded as being merely instances of a limited interpretation placed 
C upon the named perils. The Act, however, appears to regard them as exceptions 
from liability as it does the wilful misconduct of the assured. 

I find it impossible not to be influenced by the consideration that if a scuttled 
ship is not proximately lost by perils of the sea then every cargo-owner who loses 
his goods with her is as uninsured as the scuttling shipowner. Curious results 
may follow. An owner-skipper of a craft of small value laden with, say, bullion, 

D finds his anchor dragging as he lies in shelter and in shallow water, and to save his 
cargo from total loss if his vessel faces the gale outside and sinks in deep water, 
blows a hole in her stern and drops her on the mud in four fathoms, where the 
bullion is easily raised. I take it this, if reasonably done, is a general average 
sacrifice of the vessel and, subject to the ship’s contribution, is directly recoverable 
from cargo-owners and freighters. Can the captain not recover anything on his 

E hull policy, nor the cargo-owners anything on theirs, a loss by general average 
sacrifice being a loss by perils of the seas? That result follows from the respon- 
dent’s argument, but I think it is not a result which underwriters desire or intend. 
It is true that, as Scrurron, L.J., says, to hold the contrary means that under- 
writers insure cargo-owners against fraudulent casting away of their goods by ship- 
owners. It is true that, as has been argued, a cargo-owner is defeated in some 

FF other cases by the default of the shipowners, e.g., the unseaworthiness or the 
deviation of the ship, though he be ignorant of it in fact and powerless to prevent 
it. Then why not in the case of scuttling also? To the first observation I think 
the answer is that it is the business of an underwriter to take risks, and the risk, 
an inconsiderable one, of the shipowner’s wilful misconduct, can be considered in 
the premium as well as the risk of negligent navigation. Though it is the under- 

G writer's business to take risks, however, he refuses to be swindled. I would add 
that historically I do not think it is known whether this exclusion from liability 
for the assured’s wilful misconduct really originates in the layman’s construction 
of his contract or in the lawyer’s ethical objection to allowing a man to profit by 
his own wrong. Quite possibly the case was always so exceptional that, left to 
himself, the underwriter would have made the best of it. As to the other point, 

HI do not think the cases are parallel. Unless the contract of indemnity is to be 
absolute, at all events, some normal conditions must be assumed, and in voyage 
policies these include a definite voyage, definitely pursued, and a carrying vehicle 
reasonably fit for that voyage. These are not really cases of making an innocent 
assured bear the consequences of the default of a stranger. 

In your Lordship’s conclusion that the condition as to the permissible limit of 

I p-p.i. cover on freight has been broken, I entirely concur. I have no doubt that 
it is intended to exercise and does exercise some useful restraint on persons who 
are tempted by the prospects of success in the same walk as that of Mr. Anghelatos, 
but the question is not what is intended or is effected, but what is said. Clause 22 
is one of a code of clauses incorporated bodily into the policy, and that code contains 
disconnected and self-contained provisions which the parties think fit to adopt. 
It is true that the whole policy, the clauses included, must be read together; but 
the way in which policies are built up by the addition of isolated clauses or groups 


of clauses is quite familiar, and the mode of construction is different from that 


90 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep. 


which applies to a continuous instrument designed as a whole and drawn 
systematically with all a conveyancer’s art. Clause 22 is a warranty, quite dif- 
ferent from, say, the f.p.a. warranty. It is a condition; it must be enforced as a 
condition and exactly complied with, whether material to the risk or not (s. 83 (8)). 
Being a condition it can be answered only by performance or by waiver. In my 
opinion, on the facts it clearly was not performed and the appellants in fact relied 
on waiver, no reliance being placed on the proviso at the end of the clause. 

It was pleaded in the reply that ‘‘the insurance against war risks only on freight 
for six months was effected (inter alia) by the [respondent] Dumas, who was also”’ 
an insurer (inter alios) in respect of the marine risks on hull and machinery, and 
in respect of war risks on hull and machinery and freight, and in respect of both 
on premiums and demurrage. ‘The said Dumas thereby waived the said warranty 
and is estopped from relying upon the same.’’ How much was made of this plea 
at the trial we do not know. No evidence was given upon it except that all the 
slips were put in. The war risks policies do not appear in the record, but an 
original example of each of the groups of policies was produced during the argument 
for your Lordships’ inspection. If Bamuacue, J., appreciated that this point was 
relied on he did not think it merited any reference to it in his judgment. All that 
can be gleaned of its fortunes in the Court of Appeal is that Scrurron, L.J., having 
stated the appellants’ contention, dryly adds, ‘‘I could not understand how this 
result followed.’’ Before your Lordships this point was elaborately made and, 
probably for the first time, was one of the main props of the appellants’ case. I 
think your Lordships might well have declined to entertain it. We have not the 
benefit of the opinions of either court below, manifestly because the appellants did 
not think fit to develop this point sufficiently to attract the court’s attention or to 
make their reasoning intelligible. They called no evidence of actual intention or 
of knowledge of material circumstances on the part of the defendant. I do not 
think that your Lordships are bound to decide a point on which the party on whom 
the burden of proof lies has not elicited the proper evidence, or, by explaining the 
point, obtained clear judicial opinion upon it. I could have wished that your 
Lordships had refused to consider it in such circumstances. 

Estoppel, though pleaded, may be dismissed at once. The respondent entered 
into a new contract of insurance; he did not agree upon valuable consideration to 
modify the old one. He made no representation that he would not rely on the 
conditions in the first policy, and, if he had done so, it would have been only a 
promise de futuro and not a representation of an existing fact. The appellants did 
not change their position on the faith of any representation, but no doubt continued 
to act, after the second slip was initialled on the respondent's behalf, exactly as 
they had intended to act before. There was nothing done to encourage the broker 
to go on completing the freight cover which he had opened, and he simply pursued 
his own course about it. This is not a case in which the law imputes or presumes 
any particular intention, and as to any intention in fact, I have no doubt that the 
person who initialled the second slip had at the time no thought, and probably no 
knowledge, of the first. It must, in my opinion, be clear that the broker acted 
by inadvertence when he opened a cover on freight f.i.a. for more than cl. 22 
permitted. Why is not the underwriter to be supposed to have been inadvertent 
too? Unless he is treated on the same footing as the broker in this respect, the 
etfect is that one party is bound to a consequence which he did not intend, while 
the other is relieved from all consequences on the ground that he did not intend 
them. An anticipatory election to waive a breach in case the amount covered 
should reach a sum which would involve a breach will not do, while of any actual 
election there is no evidence at all. No permission was given to the broker to 
cover as much on freight as he chose, nor was the condition abrogated by consent 
or by conduct. The matter is all the more serious for the underwriter since el. 12 
is a condition or nothing; if waived, it goes entirely. It cannot simply be reduced 
to a promise, of which the breach will sound in damages. The contention makes 
an underwriter’s position difficult indeed, if without proof of knowledge or intention, 
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A he is held to waive something in a prior contract, for when a risk is offered to him 
his mind is, and must be, bent on the risk so put before him and on the premium 
appropriate to it, and it is not reasonable in fact to expect him to have his mind 
on the terms of other insurances to which he is party, except to see whether he 
has exhausted the limits which restrict him in taking a further risk. Of course, 
for the purpose of disclosure, an underwriter is deemed to know whatever it is 

B part of the current knowledge of an underwriter to know in the course of his 
business, but the question here is not a question of disclosure. Of course, too, 
the respondent is bound by the acts of his agents and the terms of his contracts, 
and he abides by both the insurances which he subscribed, and accepts liability 
for his agents’ acts. The question is what is the effect of what he or his agents 
did? Is it only that he made two distinct contracts, or does it go further and 

C alter one, when all that was in fact intended was to make another, and then observe 
both? No case was cited which would justify the inference of a waiver from such 
materials. In the most familiar of examples—waiver of a forfeiture by acceptance 
of fresh rent with knowledge of the existence of a cause of forfeiture—the mere 
doing of an act is taken as a conclusive waiver without inquiry into the lessor’s 
actual state of mind, but this is an act, in itself unequivocal, done under the very 

D contract under which the cause of forfeiture arises, and it is itself an act incon- 
sistent with the prior determination of the contract for that cause: see the 
observations of Parker, J., in Matthews v. Smallwood (16). No case was produced 
in which a like result was held to follow, irrespective of actual intention, where 
no act is done under the contract to be affected, but another and independent 
contract is entered into, which, according to its terms, leaves the old contract 

E untouched. 

It is said, as I apprehend, first of all, that as the breach of the condition consisted 
and could only consist in contracting subsequently for an excessive amount of 
insurance of a particular kind, and as such contracting postulates an underwriter 
as well as an assured, the respondent, by taking a line on that subsequent 
insurance, was art and part in the breach himself, and could not thereafter rely 

F on the condition which he himself had had a hand in breaking. This involves 
some examination of the war risks slip and policy so far as they include freight. 
It is further said that, by executing the marine risks policy, which was done after 
the war risks cover had been completed for an excessive amount, the respondent 
affirmed that the marine risks insurance was still in eftect, the excess freight 
insurance notwithstanding, and thus, by an act inconsistent with an intention to 

G rely on the breach of the condition, in law disentitled himself from doing so 
thereafter. a8 

I will take first the war risks cover on freight f.i.a. itself, which was initialed 
on behalf of the respondent. As a matter of business it is the initialling of the 
slip which makes the contract and binds the underwriter to execute a policy, and, 
as a matter of law, rectification of a policy is granted to make it conform to the 

HH slip, and the obligation of disclosure has reference to the date of the slip. Eepapt 
for the purposes of statutory stamp requirements, there need not be a policy at 
all. A policy was, however, in fact, duly issued as the law required (I treat ihe 
p-p.i. question as one not before your Lordships) and the legal effect of saat 
the policy has to be examined. I would add that no attention was drawn to t : 
payment of the premium on either policy nor is there any evidence about ay a 

I it may well be that, having regard to the substitution of the broker for the eee 
as the person who alone is debtor for the premium, any evidence about it a 
for present purposes, have been irrelevant. The question is, therefore, iat es 
the subscription of either document makes the respondent a party to cu ei 
of warranty. It appears from the copy of the slip which is in the seed that oa 
respondent is the first underwriter who happens to be on both risks. There may “s 
another before him, but, at any rate, he is not by any means the only one on both. 
He, however, is the one selected to be sued, and, under the usual oi alge 
be bound, the fortunes of the others must stand or fall with his. It appears also 
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that, as the slip stood when it had been initialled on his behalf, the limit per- 
missible under the condition—cl. 22—had not been exceeded or reached. As to 
these questions, I have had to use my own experience, since no evidence was 
given beyond the slip itself, but I think I am right. On the face of the slip it 
appears that a total ‘war risks only’ cover is contemplated of £110,000 on hull 
and machinery, £27,500 f.i.a. on freight and £16,500 f.i.a. on disbursements. To 
anyone who had seen and remembered the marine slip initialled, in the case of 
the respondent, three days earlier, it could be made to appear from these materials 
that the total insurance of the hull and machinery against marine risks with 
institute time clauses having been £110,000 for twelve months and the war risks 
slip being for six months only, the permissible limit of an f.i.a. insurance on freight 
would be £13,750. I do not believe that any underwriter, with his mind on the 
question whether he should take a line on the war risk slip or not, would or could 
make the calculation in fact, and no one gave evidence that he could. After the 
event it undeniably appears possible, but why it is to be assumed in law that the 
underwriter knew this I do not know. 

As far as the slip is concerned, I think the respondent is entitled to have it 
judged as at the moment when it was presented. Within the limit of £13,750 
there can be no question of breach of the condition, and, if the respondent’s sub- 
scription does not pass the limit, there can be no right to impute to him that it 
made him party to a breach by picking it out afterwards when other subscribers 
had raised the total subscribed beyond the limit. At any rate if he had been the 
leading underwriter on the slip he would still have waived the condition. How 
then is his action to be tested? In Lord Darnley v. London, Chatham and Dover 
Rail. Co. (36) Lorp Cue_msrorpD said: ‘‘A waiver must be an intentional act with 
knowledge.’’ It is a question for a jury unless the facts are undisputed : Davenport 
v. R. (35). The name of the ship was on both slips; the name of Anghelatos was 
only on the marine risks slip; the other slip named no assured. At the most he 
had means of inferring that the assured was probably the same person, since the 
same broker was employed and who could wish to pay premiums on £110,000 on 
hull and machinery against war risks only except the person who had covered the 
same sum on the same subject-matter against marine risks f.c. and s.? He might 
then recall the terms of cl. 22 which are intricate, note that the time for the second 
cover is half that of the first, and, having done the arithmetic in his head, say 
“my proportion will not make this insurance on freight up to and inclusive of my 
line, as much as £18,750" (this, as I read the slip, being the fact). ‘‘The broker, 
it is true, has opened his slip for £27,500 on freight, which is £13,750 too much, 
but it is his business. He knows certainly as much and probably more about it 
than I do, and no harm is done so far. He will find out his mistake presently and 
either ask to have the amount reduced, which, of course, I shall agree to do, or 
will have to make his client his own underwriter for the excess of £13,750, and 
so keep on the safe side.’’ I do not know what course an underwriter would feel 
bound to take if he said all this to himself, nor does it matter, for in fact I am 
sure this never would occur to him, but at any rate there would be no waiver for 
I do not think a man can be a party to a breach, which is not yet and quite 
possibly never may become a breach at all, at the time when this action begins 
and ends. Whether or not it would be inequitable for the respondent to be allowed 
to enforce the condition in these circumstances, I am sure I do not know. Counsel 
cited no authority to show that equity has ever restrained an underwriter from 
relying on a condition in such a case, but, if it would do so, it must be on some 
ground, and the statute specifies that ground and the only ground, namely, waiver. 
For my part I can see none. 

__Now as to the two policies produced. Both are signed by Lloyd's Underwriters’ 
Signing Bureau, though in the case of the war risks policy one underwriter signs 
for himself, the subscription being £1,000 only, after the signing by the bureau 
is complete and in the case of the marine risks policy there are three such personal 
subscriptions, all subsequent to the work of the bureau. In the war risks policy 
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the subscriptions by the bureau follow the order of the initials on the slip; in the 
other case they do not, and for some reason the subscription of the respondent is 
last but two, the three last being those of the groups of names who sign per 
E. R. Pulbrook, the respondent being a member of the first of the three. It is to 
be noted that there are other policies, presumably similar, neither policy produced 
exhausting the respective total amounts insured. It would appear from the 
documents themselves that the official in the bureau had before him a battery of 
stamps, each with the list of ‘‘names’’ and of the proportions that they take in 
printed characters and the signature of the writing member in facsimile, and, 
having checked the policy with the slip, stamped the subscriptions with the stamps 
selected from his battery, sometimes following the order in the slip and sometimes 
for reasons unknown adopting another order. Of Lloyd’s Underwriters’ Signing 
Bureau we only know what is to be found in the note to s. 102 of ARNOULD’s 
Marine Insurance (10th Edn.). Each subscription is a separate insurance and 
there is no joint contract by all the underwriters. I am afraid the appellants’ 
argument somewhat overlooked this. The practice is to take many subscriptions, 
often all, on one slip and, in the case of Lloyd’s underwriters, one policy. Even 
if the total insurance effected on freight f.i.a. eventually was excessive, joining 
many subscriptions in one policy cannot by itself make any individual underwriter 
a party to an excessive insurance. It is, therefore, in the addition of the figures 
£27,500 to the words ‘Freight f.i.a.’’ that the whole burden rests. Now this does 
not make it a part of the assured's contract with the individual underwriters that 
insurance to the extent of £27,500 shall be effected. The contract does not make 
the underwriter join in or make him a party to a collective insurance. The under- 
writer takes a part of that total, but whether the assured actually insures that total 
or not the result is the same; for any sum which he does not insure he will be his 
own underwriter. That is not enough. It surely cannot be said that if £13,750 
only was effected with underwriters and the assured was his own underwriter for 
the balance there could be an ‘‘amount insured for account of the assured,’’ within 
the meaning of cl. 22, in excess of £13,750. The figure put into the slip 
becomes the basis of a calculation. It may be expected and intended to be carried 
through. That is a question of fact not proved in this case, but what of that? 
A man does not disentitle himself to rely on a condition when, knowing that the 
other party intends to do something which will be a breach, he simply stands by 
and leaves him to take his course: Sheppard v. Allen (12). As to the policy I 
suppose it is plain that the signing clerk at the bureau has no authority from the 
respondent to do anything but to see that the policy correctly carries out the slip 
and then to sign for him by using the stamp provided. He has no authority to 
waive anything, or to receive notice of any other subscription so as to bind the 
respondent thereby, or to do anything except to execute the policy. If so it seems 
to me to follow that in the case of the war risks policy the subscription of the 
policy carries the case no further than the slip did, for it does not affect the respon- 
dent with notice that the £13,750 on freight f.i.a. has now been exceeded, and 
that such excess amount was contemplated appeared on the slip itself when opened. 
It is as though a separate policy in terms of the slip had been brought by the 
broker to the respondent and signed by him as a matter of course. 

As to the marine risks policy, the execution at the Signing Bureau involves 
nothing in the way of notice, knowledge, or election except that the policy 1s 
executed. For an underwriter to refuse to issue a signed policy in terms of his 
slip is a grave matter, all the graver because he is not legally compellable to do so. 
In business it means no more than giving the assured the means to enforce at law 
rights already acquired in substance on the initialling of the slip. In truth, the 
respondent, or his underwriting agent, knew nothing more in October than was 
known on Sept. 25, and the clerk in the Signing Bureau knew nothing at all 
except that the two documents corresponded. i ; : 

I would draw attention to one further point. By the policies the risk begins at 
noon on Sept. 25, and if the slip was initialled by the respondent at the end of 
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the day on Sept. 25 he was at risk forthwith, even though no other line was A 
initialled afterwards, and thereupon he was entitled to his premium. Apparently 
the permissible amount of cover on freight was not exceeded on Sept. 25 at all. 

If my inference is right as the ship was at risk for two days before there was any 
breach of condition completed, and, as signing the policy could not at any rate 
affect the underwriters’ liability for loss, if any, during that period and the right 

to the premium also, signing the policy cannot in itself show an intention to affirm B 
that the insurance is valid at all events, no matter what has happened to the 
condition, but only that, for whatever the respondent may be liable on the slip, 

he is content to be legally bound and no more. I am, therefore, of opinion that 

no waiver is proved and that the condition has been broken and that on this 
ground the appellants fail. 


VISCOUNT CAVE.—My noble and learned friend LORD PARMOOR informs C 
me that he agrees on all points with the opinion I have expressed to your Lordships. 
My noble and learned friend LORD HALDANE desires me to say that he concurs 
in the conclusion at which your Lordships have arrived that this appeal should 
be dismissed. 
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[Reported [1924] 2 K.B. 75; 93 L.J.K.B. 702; 181 L.T. 507; 
40 T.L.R. 591; 68 Sol. Jo. 685] 


Negligence—Trespass—Pony and van left unattended in street—Pony bolting 
into plaintiffs’ shop through window—Damage to premises and contents— 
Liability of owner of pony. G 
A pony belonging to the defendants, attached to the defendants’ milk van 
then being used to distribute milk to the defendants’ customers, was left 
unattended, bolted, and dashed through the plaintiffs’ shop window, doing 
damage. 
Held: (i) where damage was done by a horse straying off a highway on which 
it lawfully was the owner was liable only on proof that he had been guilty of H 
negligence and not for the trespass simpliciter; when a horse and van, wholly 
unattended, dashed into a shop window adjoining a highway there was a 
prima facie case of negligence against the owner; in the present case the 
defendants had failed to rebut that prima facie case; and, therefore, the 
plaintiff was entitled to recover damages from them on the ground of negligence. 


Notes. Referred to: Deen v. Davies, [1935] All E.R.Rep. 9; Searle v. Wallbank, l 
[1947] 1 All E.R. 12; Wright v. Callwood (1950), 66 (pt. 2) T.L.R. 72. 

As to negligence in the use of vehicles on highways, see 23 Hatspury’s Laws 
(2nd Edn.) 637-644, 671-675, For cases see 2 Digest (Repl.) 809 et seq., 36 
Dicest (Repl.) 109. 
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i McCarpig, J., without a jury. 
meri atc damages from the defendants in respect of damage to their 
business premises which, they alleged, was due to the negligence or trespass of 
the defendants’ servants. The plaintifis were drapers and carried on their pines 
at premises occupied by them at Marylebone. At about 6 a.m. on Jan. 14, pate 
the defendants’ pony, attached to a van which was then being used to SUPPAS rs . 
to the defendants’ customers, dashed through the window of the plaintiffs’ shop 
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and damaged a large quantity of goods in the shop, besides doing damage to the 
fittings and woodwork. No driver or other servant of the defendants was in sight 
at the time. The plaintiffs brought this action, alleging that the pony was 
negligently left unattended by the defendants’ servants in the street and allowed 
to bolt into the plaintiffs’ shop window, doing damage to the extent of £145. 
Alternatively, the plaintiffs said that they had suffered the damage through the 
trespass of the defendants by their pony and cart. The defendants denied both 
trespass and the negligence. 


Clement Davies for the plaintiffs. 
Montague Berryman for the defendants. 
Cur. adv. vult. 


April 11. McCARDIE, J., read the following judgment.—This case raises points 
of practical importance in the everyday litigation of the courts. The facts which 
gave rise to the main point can be briefly stated. The plaintiffs carry on business 
as drapers. They occupy premises at the corner of High Street and Blandford 
Street, Marylebone, which have a large glass shop window. About 6 o’clock on 
the morning of Jan. 14, 1923, a pony and milk van belonging to the defendants 
(who are milk vendors) dashed right through the shop window, overthrew and 
damaged a large quantity of goods in the shop, broke fittings and woodwork, and 
finally came to a standstill in a lobby within the plaintifis’ premises. There, a 
few minutes later, the pony was found lying on the ground, still attached to the 
van and with the wreckage around it. No driver or other servant of the defendants 
was in sight. The total damage sustained by the plaintiffs was £145. The pony 
and van were being used that morning by the defendants’ servants to supply milk 
to the defendants’ customers in Marylebone. The plaintiffs brought this action to 
recover from the defendants damages for negligence, or, alternatively, for trespass. 
They alleged that the defendants’ pony and van was negligently left unattended by 
the defendants’ servants in the street and that the pony with the van was negli- 
gently allowed to bolt into the plaintiffs’ shop window. Alternatively, the plaintiffs 
said that they had suffered the damage through the trespass of the defendants by 
their pony and cart. The defendants denied both the negligence and the trespass. 

Counsel submitted that, on the facts mentioned, the plaintiffs were entitled to 
recover damages on the ground that the defendants had, by their horse and van, 
actually trespassed in and upon the plaintiffs’ premises, and that, therefore, quite 
apart from any question of negligence, the defendants were liable in trespass. It 
would be assumed at first sight that this contention of the plaintiffs could be met 
at once by direct decisions citable in the defendants’ favour. But on the arguments 
for the plaintiffs and for the defendants it seems that no direct decision exists upon 
facts like those in this case, nor have I, upon research, been able to find any actual 
and definite decision on the point at issue. I have, however, a recollection, both 
forensic and judicial, of various cases in the courts in which it has been undoubtedly 
assumed that on facts substantially similar to the present ones it is essential for a 
plaintiff to prove negligence. In the case of a motor car which ran into a plaintiff’s 
shop and did damage, the court assumed that evidence of negligence by the defen- 
dant was required: see Ruoff v. Long d& Co. (1). Counsel submits in substance 
that the hitherto existent practice of the courts is erroneous, and that trespass lies 
in such a case as the present irrespective of negligence. If he be right in his 
contention, then a new and striking aspect of the law arises. If the injury to the 
plaintiffs’ property had taken place on the highway itself then, plainly, the plaintiffs 
would have to prove either wilful conduct or negligence by the defendants: see 
Holmes v. Mather (2). Broadly put, the plaintiffs say, first, that a man is liable 
for the trespasses of his horses and cattle, and, secondly, that no sufficiently wide 
exception to that general rule exists here to save the defendants from liability. 

I will examine those contentions. There can be no doubt regarding the general 
rule that a man is liable for the trespasses of his cattle. The word ‘‘cattle’’ in this 
connection, of course, ineludes horses. Str Frepertck Pottock says in his work 
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on Torts (12th Edn.), p. 502; ‘Cattle trespass is an old and well-settled head 
(i.e., of liability), perhaps the oldest.’’ The decisions on the point are many. A 
striking example is Ellis v. Loftus Iron Co. (3), where the defendants’ horse injured 
the plaintiff's mare by biting and kicking her through the fence separating the 
plaintiff’s land from the defendants’. It was held by Lorp Cotertmar, C.J., and 
Keatinc, Brerr and Denman, JJ., that there was a trespass by the defendants’ 
horse for which the defendants were liable apart from any question of negligence 
on the part of the defendants. Brerr, J., put the matter strongly and perhaps too 
widely when he said: 


‘Having looked into the authorities, it appears to me that the result of them 
is that in the case of animals trespassing on land the mere act of the animal 
belonging to a man, which he could not foresee, or which he took all reasonable 
means of preventing, may be a trespass, inasmuch as the same act, if done by 
himself, would have been a trespass.”’ 
This passage must, of course, be read subject to exceptions based on certain special 
sets of facts; for example, where the trespass has taken place by reason of a 
plaintiff’s failure to fulfil his own obligation by prescription or agreement to keep 
up his fences, not only to restrain his own cattle within bounds, but also to keep 
out those of neighbours: see Hunr’s Bounpariges AnD Fences (6th Edn.), chap. IV; 
and GALE oN Easements (9th Edn.), p. 409; and Potiock’s Law or Torrs (12th 
Edn.), p. 504. The normal obligation to keep one’s cattle and horses from 
trespassing was emphasised by Brackxsurn, J., in his well-known judgment in 
Fletcher v. Rylands (4) (L.R. 1 Exch. at p. 280). It was clearly put by Wiu1ams, 
J., in Cox v. Burbidge (5), when he said (13 C.B.N.S. at p. 438) : 


“Tf I am the owner of an animal in which by law the right of property can 
exist, I am bound to take care that it does not stray into the land of my 
neighbour; and I am liable for any trespass it may commit, and for the 
ordinary consequences of that trespass. Whether or not the escape of the 
animal is due to my negligence is altogether immaterial” : 


see, too, Satmonp’s Law or Torts (6th Edn.), pp. 259, 474. The recent well- 
known case of Manton v. Brocklebank (6) contains many observations on the point. 
Thus the general rule that a man is liable for the trespasses of his cattle, horses and 
the like is well settled. The roots of the rule, though buried in the past, still 
produce a living branch of tortious liability. 

Apart from the special exceptions which I have named and which do not bear 
on the present case, the question is whether further limitations to the rule exist 
which here can relieve the defendant from liability. Sir FrepertcK PoLLock, in 
his already cited work on Torts (12th Edn.), p. 504, puts the limitations as follows : 

“The rule does not apply to damage done by cattle straying off a highway on 

which they are being lawfully driven: in such case the owner is liable only 

on proof of negligence, and the law is the same for a town street as for a 

country road.” 

For this statement the distinguished author cites two decisions: Goodwyn v. 
Cheveley (7) and Tillett v. Ward (8). He adds in a note a reference to the opposite 
view by LirrLeron in the Year Boor, 20 Edw. 4, Michaelmas Term, fol. 10 (B), 
cited in Read v. Edwards (9) (17 C.B.N.S. at p. 251). The words of LirrLteton 
are : 

“Tf a common road lies over the land of divers men, and if a drover come with 

his beasts, and some of them go out of the way, he shall be punished in an 

action of trespass.”’ 
Counsel for the plaintiffs here repeatedly submitted that the exception was stated 
too broadly by Sir Frepericx PoLLock and that the two decisions mentioned do not 
support the exception in its full breadth. He submitted that the limitation on the 
general rule of liability for cattle trespass only applied where the cattle, being 
lawfully driven along the highway without negligence, trespassed on a plaintiff's 
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land through some open gateway or open doorway or path, or through some fence- 
gop, or the like, and that the limitation had no application to a case Wee) as here, 
a pony dashed through a window enclosing the plaintiffs’ premises. This argument 
calls for attention. The point is curious and interesting. The decisions are equally 
curious and interesting. 

Let me take Goodwyn v. Cheveley (7). There the plaintiff's cattle, while being 
driven along the highway, strayed into the defendant's field through a gap in the 
fence. The defendant impounded them on the ground of damage feasant in his 
close. The plaintiff replied that the cattle escaped into the close in consequence 
of the fence being out of repair. The defendant rejoined that after the plaintiff had 
notice that the cattle were in the close a reasonable time elapsed during which 
they might and ought to have been driven out and were not. Upon that the 
plaintiff took issue. The case really turned on the question whether in the cireum- 
stances the defendant was entitled to impound the cattle. Bramwetu, B., said: 
“Yes, he was so entitled.’’ Potnock, C.B., Martin and CHanneLL, BB., said, 
“No.”’ The dicta, however, are of interest. All the judges apparently laid stress 
on the point that the fence was out of repair, and, therefore, opened a gap to 
straying cattle. Bramwett, B., said (4 H. & N. at p. 638): 


“The plaintiff was not justified in allowing his cattle to trespass on the deten- 
dant’s land. He had a right to take his cattle along the highway; and, when 
cattle are driven along a highway, if there are no fences to the adjoining land, 
it is certain that the cattle will stray. That is an unavoidable injury which 
persons whose lands border on a highway must sustain.” 


Martin, B., said (4 H. & N. at p. 640): “If a person will neglect to fence he must 
put up with the inconveniences consequent upon it.’’ Poiiock, C.B., said much 
the same thing. It is obvious, therefore, that the facts in Goodwyn v. Cheveley (7) 
were quite different from the facts here, and that the judges rested their views 
largely on the circumstance that the state of the fence presented an opening to 
the cattle. 

I take next the case of Tillett v. Ward (8). The headnote correctly states the 
facts in, and the result of, that decision. It is this (10 Q.B.D. 17): 

“An ox belonging to the defendant and while being driven by his servants 

through the streets of a country town entered the plaintiff's shop, which 

adjoined the street, through the open doorway and damaged his goods. No 

negligence on the part of the persons in charge of the ox was proved: Held, 

that the defendant was not liable.”’ 


Counsel for the present plaintiffs points out that the ox in Tillett v. Ward (8) 
entered the plaintiff’s premises through an open place, and he submits that the 
decision was, in substance, based on that point. It is now, perhaps, forgotten that 
the decision in Tillett v. Ward (8) roused much discussion and doubt in the legal 
world. It was, for example, vigorously criticised in vol. 27 of the JourNnaL or 
JURISPRUDENCE (ScorrisH) at p. 3847, and was defended, for example, in 27 
Souicirors JournaL 595 (July 7, 1883). It must be taken, I think, as a decision 
marked by novelty. orp Cotermper, C.J., who gave the first judgment, pointed 
out that for trespass by a defendant's animal while on a highway a plaintiff could 
not recover unless he proved negligence. I need not pause to criticise the word 
‘trespass’ as so used by the learned Lord Chief Justice. He then says (10 Q.B.D. 
at p. 20): 
“We find it established as an exception upon the general law of trespass, that 


where cattle trespass upon unfenced land immediately adjoining a highway 
the owner of the land must bear the loss.’’ 


I presume that the Lord Chief Justice meant to add the words ‘‘without negli- 


gence."’ Thus, says plaintiff's counsel, the substantial ratio of the judgment I have 


cited was that the plaintiff's shop door was open. But I must point out that the 
Lord Chief Justice proceeded as follows : 


C 
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‘There is also the statement of Biackpurn, J., in Fletcher v. Rylands (4) 
(L.R. 1 Exch. at p. 286), that persons who have property adjacent to a highway 
may be taken to hold it subject to the risk of injury from inevitable risk.”’ 


Again, I do not pause to analyse the words ‘‘inevitable risk.’’ The Lord Chief 
Justice then added that he saw no distinction for the purposes of the case between 
a field in the country and a street in a market town, and that the 


“accident to the plaintiff was one of the necessary and inevitable risks which 
arise from driving cattle in the streets in or out of town.” 


The judgment of SrepHen, J., is short. He refers to the general rule regarding a 
man’s liability for trespass by his cattle, and then adds: 


‘But while he is driving them upon a highway he is not responsible, without 
proof of negligence on his part, for any injury they may do upon the highway, 
for they cannot then be said to be trespassing. . . . The case of Goodwyn v. 
Cheveley (7) seems to me to establish a further exception, that the owner of 
the cattle is not responsible without negligence when the injury is done to 
property adjoining the highway, an exception which is absolutely necessary for 
the conduct of the common affairs of life.” 


With all respect to SrepHen, J., I doubt greatly whether Goodwyn v. Cheveley (7) 
in any way established any such wide exception. Finally, SrepHen, J., says: 


“I can see no solid distinction between the case of an animal straying into a 
field which is unfenced or into an open shop in a town.” 


Counsel for the plaintiff again submits that the ratio of Srrpuen, J., was based 
really on the fact that the plaintiff's shop in Tillett v. Ward (8) was “‘open."’ I 
confess that I appreciate fully his criticisms on Tillett v. Ward (8). It is difficult 
to determine the actual grounds of the decision and the emphatic use of the word 
“open’’ in both judgments tends to confusion. But, curiously enough, Tillett v. 
Ward (8) seems to have been regarded by both the courts and the profession as if 
it were a clear crystallisation of a broad principle as settled by earlier authority. 
It is obvious, however, that the learned authors of CLerK anv LixpseLt on Torts 
regard the decision as one for comment: see (7th Edn.), pp. 443-4. Yet in 
SaLMonp’s Law or Torts (6th Edn.), p. 277, the broad principle regarding property 
adjoining the highway seems to be recognised, although I confess that the actual 
illustration given by the learned author is open to comment. 

What is the basis of the practice which has, I think, been applied by the courts 
for the last thirty years—namely, that where a horse and cart, or motor car, or 
bicyele comes upon a plaintiff's premises adjoining a highway in consequence of 
a street accident, the defendant is not held liable in the absence of negligence or 
wilful intention? Is the practice sound? On what principle does it rest? In my 
view, that principle is to be found not in Goodwyn v. Cheveley (7), nor, perhaps, 
in the actual ratio of Tillet v. Ward (8), but rather in the recognition (sometimes, 
perhaps, unconscious) by the courts and the profession of the good sense and weight 
of a passage in a judgment of Lorp BLackBurNn in River Wear Comrs. v. Adamson 
(10) (2 App. Cas. at p. 767). Strangely enough, that important passage is not 
cited in the majority of textbooks dealing with torts. But it is referred to in 
Appison on Torts (8th Edn.), p. 704, and is cited in Beven on Neauicency (8rd 
Edn.), vol. 1, p. 441. To my mind it is the key to the modern practice. It is 
desirable to set out the passage here so that it may be remembered to-day when 
there is an ever-growing recognition by some of the importance of principle and of 
the need for a greater co-ordination of case law. The noble Lord said : 


“My Lords, the common law is, I think, as follows: Property adjoining a spot 
on which the public have a right to carry on traffic is liable to be injured by 
that traffic. In this respect there is no difference between a shop, the railings 
or windows of which may be broken by a carriage on the road, and a pier 
adjoining a harbour, or a navigable river, or the sea, which is liable to be 
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injured by a ship. In either case the owner of the injured property rare imme 
his own loss, unless he can establish that some other person is in fault, “ 
liable to make it good. And he does not establish this against a Sp ei y 
by showing that he is owner of the carriage or ship which did the mischief, for 
the owner incurs no liability merely because he is owner. 


The noble Lord then proceeds to show the need of proof of negligence in such a case. 

I am unable to understand why this passage was not cited to the learned judges 
in Tillett v. Ward (8), for I confess that I can see no distinction between alaget 
trespass by a horse and carriage and alleged trespass by an ox. It Is, ede ever, 
right to say that the judges in Tillett v. Ward (8) had before them an earlier ee 
by the same great lawyer (then Biacksurn, J.) to somewhat the same effect: see 
Pletcher v. Rylands (4) (L.R. 1 Exch. at p. 286). Whether the common law rule 
was in earlier days as Lorp Biackgurn stated it in River Wear Comrs. v. Adamson 
(10) in 1877 I do not inquire. It is, I think, the rule which has come into 
existence and which has for the past generation been followed by the courts. It 
must be taken, I think, that Tillett v. Ward (8) did not turn on the fact that the 
trespass was there committed through an open doorway. The ratio must be taken 
to have been a broader one. I shall apply here the rule stated by Lorp BiacKpurn. 
[ venture to think that it is just and convenient and agreeable to modern notions 
and everyday life. In substance, Lorp BLacKsurn applied to injury to persons or 
property adjoining the highway, a rule like that established in Holmes v. Mather (2) 
with respect to injury to persons or property on the highway itself. It is a rule, 
moreover, which is in substantial harmony with Phillips v. Britannia Hygienic 
Laundry Co. (11) and with such cases as Manton v. Brocklebank (6). I respect- 
fully agree, therefore, with the statement of Sm Freprrick Poutock in his work on 
Torts already cited (12th Edn.), p. 504. I hold that the plaintiffs cannot recover 
here on the ground of trespass. 

There is, I need scarcely add, no suggestion that the injury was intentional. It 
follows, therefore, that the plaintifis must prove negligence. Counsel for the 
defendants submitted at the close of the plaintiffs’ case that there was no evidence 
of negligence. His argument was that, inasmuch as the plaintiffs proved no more 
than that the pony with the van had dashed through the plaintiffs’ window into 
the shop, this fact, in view of the nature of horses, was not inconsistent with care 
by the defendants’ servants, and hence afforded no prima facie evidence in favour 
of the plaintiffs. This is a practical point which often arises, and it is well to 
briefly consider it. Several decisions are concisely referred to in Sm FReperrcKx 
Pottock’s work on Torrs (12th Edn.), p. 448. The defendants here placed their 
main reliance on Hammack v. White (12) and Manzoni v. Douglas (13), two cases 
generally cited to show that the unexplained bolting of a horse is of itself no prima 
facie evidence of negligence. I confess that an examination of the actual decisions 
in those two cases leads me to the conclusion that they did not go to the extent 
generally assumed. In Hammack v. White (12) the defendant was trying a newly 
purchased horse in Finsbury Cireus which was, and is, a much frequented thorough- 
fare. The horse for some unexplained reason became restive, ran upon the 
pavement and there killed a man. His widow brought an action under Lord 
Campbell's Act [Fatal Accidents Act, 1846], but failed. The court held that there 
was no evidence to go to a jury. It is plain, however, that when the evidence for 
the plaintiff was viewed as a whole it appeared upon that very evidence that the 
defendant had taken well-directed efforts to control the horse and that the horse 
got on the pavement in spite of, and not because of the absence of, those efforts. 
So, too, in Manzoni v. Douglas (13) the plaintiff failed because the evidence called 
on his behalf itself disclosed that the defendant's driver h 
efforts to control the horse and brougham which caused the injury to the plaintiff, 
As decisions on the actual facts, Hammack v. White (12) and Manzoni v. Douglas 
(13) may be perfectly correct. But the dicta appear to go beyond the decisions, 
and it is the dicta rather than the decisions which are usual 
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A I observe, however, that in Beven on NeGuicence (3rd Edn.), vol. 1, p. 115 et seq., 


the author very properly looks at the actual decisions rather than the passing 
observations. I need not refer to the dicta in Hammack v. White (12). They are 
ambiguous. But I must mention the often cited words of Liypiey, J., in Manzoni 
v. Douglas (13), where he said (6 Q.B.D. at p. 153) : 
“To hold that the mere fact of a horse bolting is per se evidence of negligence 
would be mere reckless guesswork. To entitle him to recover in an action of 
this kind, the plaintiff must make out a clear prima facie case by evidence 
which will warrant an inference of negligence.”’ 
If the learned judge be correctly reported then I can only say, with great respect, 
that he goes, I think, too far. Indeed, the words which I have quoted are in- 
consistent with his own prior words when he said: 
“The plaintiff was lawfully walking on the foot pavement of a public thorough- 
fare, and was knocked down by a horse drawing the defendant’s brougham. If 
the case had been left there, it might be that the defendant was liable for the 
negligent driving of her servant.”’ 


I respectfully agree with the passage last cited. I fully appreciate, of course, 


D the distinction between animate things, such as horses, and inanimate things, such 


E 
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as bales of goods. The distinction was rightly pointed out in Manzoni v. Douglas 
(13) where many cases were cited, including Byrne v. Boadle (14): see also the 
useful observations of Avory, J., in Ruoff v. Long & Co. (1) ({1916] 1 K.B. at 
p- 152). I myself, however, assent to the view expressed by an eminent Canadian 
judge who said: 
“T think the reasonable view of the law, and of the ordinary transactions of 
human life is, that if a man’s horses galloping through a street run on and 
injure a passenger on the sidewalk, a case of prima facie wrong is shown. It 
may be fully explicable, but I think it calls for explanation”’ : 


see per Hacarty, C.J., in Crawford v. Upper (15) (16 A.R. at p. 444, cited in 
Beven (3rd Edn.), vol. 1, p. 116). If, for example, a man, just as he has passed 
the Law Courts and while walking on the pavement, is suddenly knocked down 
and injured by an unattended horse and cart which has dashed out of Chancery 
Lane, I should myself hold that there was a prima facie case of negligence. To 
rule otherwise would, in my view, be against legal principle and against the good 
sense of those who are familiar with equine peculiarities. If Linprey, J., meant 
to rule to the contrary I respectfully differ. 

The view I now take is strongly supported by the judgment of Marnew and 
Suir, JJ., in Tolhausen v. Davics (16). In giving the judgment of the court 
Sanru, J., said (59 L.T. at p. 487): 

“T held in the case of Watson v. Weekes (17) on Mar. 19, 1887, and in 
which I was affirmed by the Court of Appeal on April 1, 1887, that upon 
proof given by a plaintiff that the defendant's horse, harnessed to a cart, was 
running away unattended along a highway, whereby the plaintiff, being lawfully 
thereon, was injured, a judge could not rightly nonsuit, for that such facts 
were more consistent with the absence of ordinary care in the superintending 
the horse than with such care having been used.”’ 


It is curious that this passage is not referred to in the majority of the able textbooks 
on torts, although it is of great importance on the question of prima facie evidence. 
In my humble view, the dicta in Hammack v. White (12) and Manzoni v. Douglas 
(13) must be deemed unsound if and in so far as they conflict with the view of the 
Court of Appeal as stated by the Divisional Court in Tolhausen v. dea (16). 
I observe that in Crerk anp Linpsevi’s work on Torts (7th Edn.), p. 458, the 
learned authors cite Hammack v. White (12) and Manzoni v. Douglas (13) for 
the proposition that the mere unexplained bolting of a horse does not age ae 
conclusive evidence of negligence on the part of the person in charge of it. W ith 
this proposition I fully agree, but I point out that it is not the proposition with 
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which the two cases were dealing. They were dealing with prima facie, and not 
conclusive, evidence. In Satmonp’s Law or Torts (6th Edn.) at p. 82, the author 
refers to Manzoni v. Douglas (18) as a decision of the Court of Appeal. I point out 
that the case was heard by a Divisional Court, consisting of Denman and LINDLEY, 
JJ., and not by the Court of Appeal. The view which I have ventured to express 
is not inconsistent with Holmes v. Mather (2). It is agreeable to Simson v. 
London General Omnibus Co. (18), and it is strongly supported further by the view 
expressed in the Scottish case of Snee v. Durkie (19), where a powerful court 
ruled that where a runaway horse and carriage runs down a person in broad day- 
light in a public street the presumption is that the owner of the horse and carriage 
is in fault. So here I hold that when a pony and van, wholly unattended, dashes 
into a shop window adjoining a highway there is a prima facie case of negligence. 
The fact calls for explanation. This, I think, follows the view of the Court of 
Appeal as stated by Surru, J., in Tolhausen v. Davies (16). 

At one time I thought it might be necessary in this case to examine closely the 
decisions on negligence by leaving unattended a horse or a horse and cart. Illidge 
v. Goodwin (20) and other cases were cited. I need only refer to CLERK AND 
LinpseELt on Torts (7th Edn.), pp. 152, 457, and 465; to Apprson on Torts (8th 
Kdn.), pp. 57 and 712; and particularly to Beven on NEGLIGENCE (3rd Edn.), vol. 1, 
pp. 545-6. I also refer to Ruoff v. Long & Co. (1). Nor need I do more than 
mention Martin v. Stanborough (21), just decided by a Divisional Court on the 
question of leaving a motor car unattended. Ruoff v. Long & Co. (1) was con- 
sidered by the court. A motor car is, I presume, to be viewed as an inanimate 
thing, and special considerations may apply thereto. In the view, however, which 
I take of the present facts I do not think that such analysis is here necessary, 
though doubtless the point will call for consideration in some future case. In that 
event I hope that the English decisions and textbooks will be remembered in 
conjunction with the Scottish cases of Macfarlane v. Colam (22) and Hendry v. 
M‘ Dougall (28). 

I mentioned the main facts at the commencement of this judgment. Shortly 
after the window had been smashed a police ofticer was on the scene. One of the 
defendants’ servants, Mayes, came up in a few minutes. He (Mayes) said to the 
police constable: “I was standing by her head when she bolted. I got hold of her 
head, but was unable to stop her.’’ Another servant of the defendants, Fitzjohn, 
then came up and said: ‘‘I was down the mews when she bolted.’’ Some time 
afterwards the defendants’ manager came up and said to the plaintiffs’ manager : 
“We sent two men with the pony to prevent such an accident as this, and this 
comes of leaving the pony unattended.’’ Later on he said: ‘‘Let me know the 
extent of the damage as soon as possible.’’ This evidence, I think, is quite sig- 
nificant. I may say that the pony was quite small. She was only twelve hands 
high. The defendants had had her only about five or six weeks. Her age was five. 
The defendants gave £20 for her. At the trial Mayes was called. He said that 
on the morning of the accident he was in charge of the pony, and that he and 
Fitzjohn happened to be together on the round because of some new arrangement 
as to customers. It was, he said, the first time he had been on the round. He 
stated that while Fitzjohn was serving a customer who lived down a mews he 
(Mayes) was standing on the kerb by the pony’s head, so close that he could touch 
the pony’s head, that suddenly the pony flung up her head and cantered off, that 
he made a grab for the bridle, but before he could get a proper grip the pony 
wrenched herself free and went off, that he (Mayes) sprained his wrist in his 
efforts, and that he chased the pony, but failed to catch her. This was the sub- 
stance of the defendants’ case apart from the usual evidence that the pony was 
quiet and could stand unattended. I need not give the details on the point. After 
the accident the pony was sold for £4. I saw a photograph of the van to which the 
pony was harnessed. It is a singularly large vehicle for so small a pony. I have 
0 weigh the evidence as a whole and to draw just inferences of fact. Not only 
have the defendants failed to dissipate the prima’ facie ease of negligence arising 
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from the accident, but they bave also failed to dissipate the conclusions to be drawn 
from what was said by the defendants’ servants immediately after the accident. 
I watched with care the witnesses called for the defendants, and I feel quite unable 
to accept their evidence. They were most unsatisfactory witnesses. The story, 
for example, told by Mayes is, I think, quite untrue. He was a strongly built 
man, and it is obvious that, if he was standing in attendance on the pony, as he 
stated that he was, he could quite easily have prevented it from bolting, in view 
of its small size, and of its being attached to so heavy a vehicle. The reality of 
the matter is that the pony was not quiet. The defendants’ manager revealed the 
truth when he said on the morning of the accident that two men were sent out 
with the pony ‘“‘to prevent such an accident as this.’’ He realised that Mayes or 
Fitzjohn had been negligent, and hence his admission (for such I think it was) of 
liability by asking that the details of damage should be sent to him. I hold that 
the accident occurred because of the negligence of the defendants’ servants in 
leaving unattended a pony which to their knowledge was of such a character as to 
require careful watching and attendance lest it should bolt. Accepting as I do the 
evidence for the plaintiffs, and rejecting the evidence for the defendants, so far as 
it conflicts with that for the plaintiffs, I find that negligence has been established, 
and that the defendants are liable for the damage suffered by the plaintiffs. I 
therefore give judgment for the plaintiffs for £145 with costs. 

Judgment for the plaintiffs. 

Solicitors: Harvey Clifton; F. J. Berryman. 


(Reported by T. W. Moraan, Esq., Barrister-at-Law.] 


BENAIM & CO. v. DEBONO 


[Privy Counem (Lord Atkinson, Lord Wrenbury and Lord Darling), January 28, 
29, February 14, 1924] 


[Reported [1924] A.C. 514; 93 L.J.P.C. 133; 131 LT. 1) 


Conflict of Laws—Sale of goods—Place of performance of conlract—Purchase by 
trader in Malta of goods f.o.b. Gibraltar—Cessation of sellers’ control over 
goods on delivery on board. 

Sale of Goods—Acceptance—Conduct of buyer inconsistent with ownership of 
sellers—No suggestion of rejection for three months—Claim against sellers 
for short delivery—Sale of Goods Act, 1893 (56 & 57 Vict., c. 11) Bs 80. 
Where a contract is made in one country and is to be performed either wholly 

or partly in another, the proper law of the contract, especially as to the mode 
of performance, is presumed to be the law of the country where the performance 
is to take place. . 

By the Gibraltar Ordinance (No. 20 of 1895) which reproduced s. 35 of the 
Sale of Goods Act, 1893: ‘‘The buyer is deemed to have accepted the goods 
when he intimates to the seller that he has accepted them, or when the goods 
have been delivered to him and he does any act in relation to them which is 
inconsistent with the ownership of the seller... .” ; 

A contract was made for the sale by the appellants, who carried on business 
in Gibraltar, to the respondent, who carried on business in Malta, of a quantity 
of anchovies f.o.b. Gibraltar. The goods were delivered to the ship and were 
conveyed to Malta. The respondent paid the invoice price, and, on examining 
the goods, complained to the appellants about the packing and quality, but 
made no suggestion that he rejected or intended to reject the goods. On the 
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contrary he made a claim against the appellants in respect of an alleged short 
delivery. Three months later he began an action for the rescission of the 
Hela: (i) the contract was to be performed by the delivery of the goods on 
board a ship at Gibraltar; from the moment of such delivery the appellants 
had no further control over the goods; and, therefore, the contract was to be 
performed in Gibraltar; (ii) the manner in which the respondent dealt with the 
goods after their arrival at Malta was entirely inconsistent with the ownership 
of the appellants. 

Notes. Referred to: Broken Hill Proprietary Co. v. Latham, [1933] Ch. 873; 
British and French Trust Corpn. v. New Brunswick Rail. Co., [1937] 4 All E.R. 
516. 

As to the law governing contracts on a conflict, see 7 Hatspury’s Laws (3rd 
Edn.) 72-83; and as to acceptance under a contract for the sale of goods, see ibid., 
2nd Edn., vol. 29, pp. 28-30. For cases see 11 Dicesr (Repl.) 420 et seq., and 
39 Dicrst 869-377, 583 et seq. For Sale of Goods Act, 1893, see 22 Hatspury’s 
Statutes (2nd Edn.) 988. 

Case referred to: 
(1) Jacobs v. Crédit Lyonnais (1884), 12 Q.B.D. 589; 53 L.J.Q.B. 156; 50 L.T. 
194; 82 W.R. 761, C.A.; 11 Digest (Repl.) 432, 774. 

Appeal by the defendants from an order of the Court of Appeal, Malta (Sir M. A. 
Rerato, His Honour Dr. Acius and His Honour Dr. Camriert), affirming the 
judgment of His Honour Dr. Parnts, sitting in the Commercial Court, in favour 
of the plaintiff. 

The facts appear from their Lordships’ judgment. 


D. B. Somervell for the appellants. 
R. A. Wright, K.C., and C. J. Colombos for the respondent. 


LORD DARLING.—This is an appeal from a judgment dated April 5, 1922, of 
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the Court of Appeal, Malta. By such judgment the court upheld the judgment F 


dated Sept. 28, 1921, of the Commercial Court, Malta (His Honour Dr. A. ParRNIs), 
against the appellants. The appellants were the defendants in the original action. 
That action was brought by the present respondent against the appellants on a 
contract for the sale by the appellants to the respondent of anchovies £0. 
Gibraltar. The goods were delivered and shipped to Malta and paid for, and the 
respondent subsequently claimed rescission of the contract and repayment of the 
price. The questions for decision are (i) whether on the facts the respondent was 
entitled to rescind, and (ii) whether, if he had such right, he has not lost it by his 
own acts and conduct in accepting and dealing with and retaining the goods. 
These were the issues raised on the pleadings and considered in the judgments. 

This case involves, in the first place, the question whether the contract of sale 
is governed by the law of Gibraltar or of Malta. The contract under which the 
present dispute has arisen is contained in telegrams which passed between the 
appellants and the respondent on Dec. 4 and 5, 1917, and confirmed by letters 
between the said parties dated Dec. 5, 1917. These are hereafter set out. By the 
contract the appellants agreed to sell to the respondent 9/10,000 kilos. anchovies 
in brine at a price of Is. 5d. per kilo., f.0.b. Gibraltar. Payment was to be made 
against shipping documents through a bank at Gibraltar. It was subsequently 
agreed that the quantity of the anchovies should be reduced to 7,320 kilos. and 
finally to 6,657 kilos. The goods were shipped on Dec. 28, 1917, and invoiced to 
the respondent on Dec. 31, 1917, at a price of £509 Os. 9d., which included a sum 
of £37 10s. in respect of freight from Gibraltar to Malta. The respondent paid the 
invoice price to the appellants early in January, 1918. The goods arrived at Malta 
on Jan. 10, 1918. By a letter dated Jan. 22, 1918, the respondent made certain 
complaints to the appellants as to the packing of the goods and as to their quality. 
There was no suggestion in such letter that the respondent had rejected or intended 
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to reject the goods. On the contrary the respondent made a claim against the 
appellants for a sum of £44 12s. 6d. in respect of an alleged short delivery of 
630 kilos. Previous to their arrival in Malta the respondent had re-sold all the 
goods to other purchasers. From the respondent’s evidence in a case of Borg v. 
Spiteri Debono it appears that the respondent tendered the goods to his sub- 
purchasers all of whom, excepting Borg, refused to accept the goods on the ground 
that the tins in which they were packed were not like those agreed upon in the 
sub-contract. Borg subsequently started proceedings against the respondent claim- 
ing to rescind his contract. On Mar. 7 a referee appointed by the Commercial 
Court, Malta, in the case of Borg v. Spiteri Debono reported that the anchovies 
sold by the respondent to Borg, which were part of the consignment bought by the 
respondent from the appellants, were (i) not unfit for human food, and were (ii) 
merchantable but of inferior quality, being of smaller dimensions than ordinary 
anchovies and owing to their recent preparation had an odour and taste somewhat 
less pronounced. 

A writ was issued by the respondent against the appellants on April 2, 1918, 
claiming: (i) That the sale of the said anchovies be declared rescinded and that 
the appellants be condemned to refund the price of the said goods already paid 
amounting to £509 sterling, the freight paid being included in such sum with 
commercial interest from Jan. 15, 1918, and £30 Os. 9d. paid for insurance of the 
goods with commercial interest from Dec. 12, 1917; (ii) that the appellants be 
condemned to make good to the respondent the damage sustained by him, con- 
sisting in loss of profit and expenses amounting to the sum of £212 13s. 9d., with 
commercial interest from Jan. 20, 1918; (iii) that the appellants be condemned to 
refund to the respondent the costs sustained by the respondent in an action brought 
against him by Guiseppe Borg with commercial interest. By their defence the 
appellants contended: (i) That the anchovies were according to order and of good 
consistency and in every respect fit for human food and merchantable; (ii) that it 
was not the fault of the appellants if the anchovies could not be sold on the Malta 
market, and that the respondent should have verified this circumstance before 
ordering goods determined as to kind without indication of quality, size, or other 
specifications; (iii) that the respondent had accepted the goods having, after 
examining the quality of the fish, asked only to be credited with an alleged shortage 
of £44 12s. 6d. sterling and having offered the goods by auction on his own account. 
By an interlocutory order of the Commercial Court, dated April 16, 1918, Salvatore 
L. Calleja was appointed referee and required, inter alia, to report upon the con- 
dition of the anchovies without prejudice to the interests of the contending parties. 
On April 25, 1918, Calleja reported that the anchovies were bitter and unsaleable 
upon the Malta market. By sworn evidence given on May 27, 1918, Calleja 
explained and qualified the report as follows : 

“By having stated in my report that the goods are not saleable in Malta I do 

not intend to say that they are saleable or unsaleable abroad as I have no 

knowledge of other than the local market. When I saw the goods they were 
good as to consistency, but their defect consisted in their being bitter.” 


The action was heard by the Commercial Court, and judgment delivered by His 
Honour Dr. A. Parnis on Sept. 28, 1921. By such judgment His Honour Dr. A. 
Parnrs allowed the first claim of the respondent, limited to the rescission of the 
sale with costs. He held that the anchovies were of a quality inferior to the 
medium, and that upon this ground the respondent was entitled to claim rescission 
of the sale. He further held that the respondent had not so accepted the goods as 
to deprive him of the said right. The appellants appealed to the Court of Appeal 
which court affirmed the decision of the Commercial Court and dismissed the appeal 
ve eee purpose of this appeal it is necessary first to determine whether the 
contract between the parties, and the performance of it, 1s subject to the law of 
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Gibraltar or to that of Malta. Several communications having passed, an agree- 
ment was come to in the following terms : 

‘“‘Bastern Telegraph Co., Ltd.—Gibraltar. Dec, 5, 1917, at 11.55 a.mn.— 
From Malta to Benaim—Gibraltar.—Accept ten thousand kilos. anchovies, 
brine, 1917. Fishing seventeen pence nett, f.o.b. Gibraltar. Packing included 
4 barrels, about 240 kilos. Altogether excluded, we require tins weighing not 
over twenty-five kilos. f.o.b. Gibraltar. Wire acceptance. Will open credit. 
—Sprrert Desono.”’ 

“Gibraltar, Dec. 5, 1917.—Messrs. L. Spiteri Debono & Co., Malta.—Dear 
Sirs,—We thank you for your favours of the 9th and 14th ultimo, and confirm 
ours of the 15th. ‘Anchovies.—We are glad to confirm the sale we have 
effected to your goodselves of 9/10,000 kilos. anchovies in brine, packed in 
ordinary tins weighing 22/25 kilos. each, at the price of 1s. 5d. (one shilling 
and five pence) per kilo., f.o.b. Gibraltar, payment against shipping documents 
through a bank at Gibraltar.’ We hope you will open the credit in due course 
as we are trying to ship by first opportunity. Vor your guidance we may 
inform you that anchovies are very scarce at present, due to lack of fishing 
and tins. The above is a job lot we have purchased in this neighbourhood 
lately as they were in tins of 22/25 kilos., which, as you know are not current, 
and a quantity in barrels. But, as you know very well, the main thing now 
is to get supplies, no matter how the goods are packed; as there are all reasons 
to believe that no further lots of these goods are to be obtained for some time 
to come.—Yours faithfully (Signed) D. Benara & Co.”’ 

‘‘Malta, Dec. 5, 1917.—Messrs. Benaim & Co., Gibraltar.—Dear Sirs,—We 
confirm our letter of the 3rd instant in its full contents, and have to acknow- 
ledge the receipt your valued cable of yesterday’s date (received this morning) 
reading as follows :—Accept 9/10,000 kilos. anchovies seventeen pence f.o.b. 
Gibraltar, open credit, all weighing 22/25 kilos., approximately, except 140 
tins, ten kilos. four barrels, altogether 240, to which we have promptly replied 
by cabling you thus: ‘Accept ten thousand kilos. anchovies in brine, 1917. 
Fishing, seventeen pence kilo. nett, f.o.b. Gibraltar. Packing included four 
barrels, about 240 kilos. Altogether excluded, we require tins weighing not 
over twenty-five kilos.,’ which we confirm. The above cable is self explanatory 
and therefore it is useless to transcribe it plainly. We now await your cable 
reply to open you the required credit as follows: ‘10,000 kilos. anchovies in 
brine, at 1s. 5d. per kilo. nett, f.o.b. Gibraltar. £708 6s. 8d., plus freight.’— 
Yours faithfully (Signed) L. Sprrert Depono & Co. (Signed) J. Sprrert.”’ 

In the judgment of the Court of Appeal in Malta it was held that this contract, 
and all that followed from it, was governed by the law of Malta—which is in effect 
the civil law. In fact, no one then contended that the law of Gibraltar applied. 
No doubt this contract should be regarded as made in Malta—for thence came the 
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final acceptance by the respondent of the offer made by the appellants. But it H 


appears to their Lordships to be plain upon the face of the three documents already 
set out that the contract was to be performed by the delivery of the goods on board 
a ship at Gibraltar selected by the respondent; from the moment of such delivery 
the appellants had no further control over the goods, and had parted with their 
possession and property in them. 

The principle of law here applicable is thus stated by Mr. Dicey in his book on 
the Conriicr or Laws (8rd Edn.), p. 609: 


“When the contract is made in one country, and is to be performed either 
wholly or partly in another, then the proper law of the contract, especially as 
to the mode of performance, may be presumed to be the law of the country 
where the performance is to take place (lex loci solutionis).’’ 


This statement of the law is in full accordance with the judgment of the court in 
Jacobs v. Crédit Lyonnais (1) and the authorities there cited. Now, the law of 
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Gibraltar relating to the sale of goods is to be found in Ordinance No. 20 of 1895, 
which codified the law—s. 35 of that ordinance provides : 


“The buyer is deemed to have accepted the goods when he intimates to the 

seller that he has accepted them, or when the goods have been delivered to 

him, and he does any act in relation to them which is inconsistent with the 

ownership of the seller, or when after the lapse of a reasonable time he retains 
B the goods without intimating to the seller that he has rejected them.” 


In this case it is beyond dispute that the manner in which the respondent dealt 
with the goods in question after their arrival at Malta was entirely inconsistent 
with the ownership of the appellants according to this law of Gibraltar, which is 
merely the law of England. It is, therefore, unnecessary to decide whether the 
acts of the respondent by way of rescission are justifiable under the law of Malta, 
C for that is beside the point. In the opinion of their Lordships, the respondent had 
parted with his right to reject the goods, and to rescind the contract, which is the 
question here to be decided. But he may still, possibly, have rights entitling him 
to recover damages for breach of contract in regard to the condition or quality of 
the goods delivered and accepted. No such claim, however, has come before this 
Board; and it is suggested that, should it be made, it must fail as being out of time. 
D The point of view from which their Lordships regard this case was never brought 
to the notice of the learned judges who gave judgment in Malta; and there is no 
reason to discuss whether their decision was correct supposing the law of Malta 

to have applied to the making and performance of the contract. 
In their Lordships’ opinion the appellants are entitled to judgment in this appeal. 
But they consider that they are not entitled to any costs in the courts of Malta, 
P seeing that they never there took the point upon which their Lordships consider 
they should here succeed. Their Lordships will humbly advise His Majesty that 
the appeal should be allowed with costs and the action dismissed. The order as 

to costs in the court below should stand. 

Appeal allowed. 


F = Solicitors : Coward & Hawksley, Sons, € Chance; Thomas Cooper & Co. 
[Reported by E. J. M. Cuapurin, Bsq., Barrister-at-Law. | 





GUNTER v. DAVIS 


[Kina’s Brncu Division (McCardie, J.), October 31, November 7, 1924] 


[Reported [1925] 1 K.B. 124; 94 L.J.K.B. 852; 182 L,T. 538; 
69 Sol. Jo. 841] 


Rent Restriction—Costs—Action in High Court—Claim for possession—Tenant 
a trespasser—Increase of Rent and Mortgage Interest (Restrictions) Act, 
1920 (10 ¢ 11 Geo. 5, c. 17), s. 17 (2). ue 

I By s. 17 (2) of the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920: ‘‘A county court shall have jurisdiction to deal with any claim or 
other proceedings arising out of this Act or any of the provisions thereof, 
notwithstanding that by reason of the amount of claim or otherwise the case 
would not but for this provision be within the jurisdiction of a county court, 
and, if a person takes proceedings under this Act in the High Court which he 
could have taken in the county court, he shall not be entitled to recover any 
costs.’ The plaintiff was the owner of a dwelling-house within the Act, and 
he brought an action to recover possession from the defendant, who was in 
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possession of the premises. McCarpre, J., held that the defendant was 4 
trespasser, and gave judgment for the landlord. Ona question as to costs, 
Held: the landlord's action was an ordinary action for ejectment and the 
fact that the house fell within the limits of the Rent Restriction Acts was 
immaterial; accordingly, the action was not a proceeding in the High Court 
within s. 17 (2) of the Act of 1920, and the landlord was entitled to his costs. 


Notes. Considered: Joslowitz v. Burstein, [1948] 1 K.B. 408. Referred to: 
Russoff v. Lipovitch, [1925] All E.R.Rep. 100; Lee v. K. Carter, Ltd., [1948] 2 All 
[:.R. 690; Drive Yourself Hire Co. (London), Ltd. v. Strutt, [1953] 1 All E.R. 1036. 

As to costs in cases under the Rent Restriction Acts, see 283 Hautspury’s Laws 
(8rd Edn.) 833; and for cases see 31 Dicrst (Repl.) 723, 724. 


Cases referred to: 

(1) Wolff v. Smith, [1923] 2 Ch. 893; 92 L.J.Ch. 635; 130 L.T. 154; 67 Sol. Jo. 
766; 31 Digest (Repl.) 720, 8035. 

(2) Gill v. Luck (1923), 98 L.J.K.B. 60; 130 L.T. 831; 40 T.L.R. 388; 68 Sol. Jo. 
100; 22 L.G.R. 292, C.A.; 81 Digest (Repl.) 720, 8037. 

(3) Bensusan v. Bustard, [1920] 3 K.B. 654; 89 L.J.K.B. 1117; 124 L.T. 278; 
85 J.P. 15; 36 T.L.R. 811; 64 Sol. Jo. 669, D.C.; 31 Digest (Repl.) 723, 
8067. 

Action tried by McCarpir, J., without a jury. 

The plaintiff, Robert Geoffrey Gunter, the owner of a dwelling-house, No. 4, 
Edith Villas, Fulham, in the county of London, claimed possession of the premises 
and mesne profits from the defendant, Richard John Davis. By an indenture 
dated April 22, 1845, the predecessor in title of the plaintiff leased the premises 
to one, James Wood, for the term of eighty years from June 24, 1843. The lease, 
which was vested in a Mrs. Woolley, as tenant, expired on June 24, 1923, on which 
date the defendant was in occupation of the premises. The rent of the premises 
was £75 per annum. They were, therefore, premises to which the Increase of 
Rent and Mortgage Interest (Restrictions) Act, 1920, applied. The defendant 
denied that the plaintiff was entitled to possession, and alleged that he occupied 
the house as a sub-tenant of Miss Woolley and that, on the expiration of the 
lease of April, 1845, he became the tenant of the plaintiff by virtue of s. 15 (3) of 
the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920. McCarpir, 
J., having held that the defendant was a trespasser and had no right or title to 
remain in possession, it was contended on behalf of the defendant that the plaintiff 
was not entitled to any costs on the ground that he could have taken proceedings 
in the county court within s. 17 (2) of the Act of 1920. 


Wilfrid Price for the plaintiff. 
Salter Nichols for the defendant. 


McCARDIE, J.—The plaintiff is the owner of a villa in Fulham, a lease of 
which, as from June 24, 1843, was granted by his predecessor in title, and he has 
brought this action against the defendant to recover possession, on the ground 
that he, the defendant, has wrongly had possession thereof since June 24, 1923, 
when the lease expired. The plaintiff also claimed mesne profits. One of the 
intermediate assignees, a Mrs. Woolley, died in August, 1922, leaving no will nor 
administrator. The defendant, who was a connection of Mrs. Woolley’s, remained 
on the premises and was there on June 24, 1923. On Nov. 5, 1923, the writ was 
issued by the plaintiff, and on March 28, 1924, the defendant gave up possession, 
but refused to pay anything in respect of his occupation after June, 1923. I was 
satisfied at the trial that the defendant had no right or title to remain in possession, 
and he had paid no rent. He was, in fact, a trespasser, and I gave the plaintiff 
judgment for mesne profits at the rate of £75 per annum. Thereupon it was con- 
tended, on behalf of the defendant, that the plaintiff was not entitled to costs, on 
the ground that this was a claim or proceeding arising ‘tout of this Act’? within 
the meaning of s. 17 (2) of the Increase of Rent and Mortgage Interest (Restric- 
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tions) Act, 1920. Is that contention right? It is a serious point, because, if it 
is right, it will cut down in a very drastic fashion the ejectment jurisdiction of 
the High Court, since, by s. 12 (2) (a) of the Act, it applies to all houses in London 
where the rent does not exceed £105 [now the rateable value: see Rent Act, 1957, 
Sched. 8, Part I]. 

At the trial the defendant raised the contention, which it was not easy to under- 
stand, that in some way he had obtained a title to the possession of these premises, 
and that consequently he was entitled to rely on the Rent Restrictions Acts. I 
think that s. 17 (2) of the Act of 1920 must be read as a whole, and, so reading it, 
I have no doubt that it was intended to deal with claims or proceedings concerning 
the particular matters referred to in the Act—e.g., recovery of overpaid rent under 
s. 14. Ifs. 17 (2) is limited in that way, then it does not cover this case. But 
I am bound to give a more extended application to the subsection if I follow the 
judgment of Eve, J., in Wolff v. Smith (1), and to hold that, if a plaintiff can 
only maintain an action for recovery of possession by invoking the Act of 1920, the 
action must be deemed to fall under the provisions of s. 17 (2) thereof, as one 
arising ‘‘under this Act.’’ I accept that view, though, perhaps, a different view 
might be taken. Does s. 17 (2) go further? Prima facie, in my opinion, it does 
not, and the only support for the view that it does are the dicta of Banxrs and 
Arkin, L.JJ., in Gill v. Luck (2). The question in that case arose in this way. 
The plaintiff had brought the action to recover possession of a dwelling-house, 
which by virtue of its rental clearly fell under the provisions of the Rent, &c. 
(Restrictions) Act, 1920. He had obtained judgment under Ord. 14 from the 
master, which was confirmed by the judge in chambers, and the point at issue for 
the Court of Appeal was whether Ord. 14 applied at all, having regard to the 
provisions of the Rent, &c. (Restrictions) Act, 1920, particularly of s. 5. The sub- 
stance of the decision was that it did not, and it was only by accident that the 
present point arose on the question of costs. It having arisen accidentally and 
not being argued at length—s. 17 only being referred to and no cases cited—certain 
obiter dicta were pronounced. That of Banxes, L.J., is ambiguous, and may or 
may not cover this case. But with the greatest respect I cannot follow the dictum 
of Arkin, L.J., where he says: 

‘When it is shown that the house is within the Act proceedings to recover it 

must arise out of the Act, because they cannot be enforced unless the con- 

ditions imposed by the Act are fulfilled.”’ 


In my view, the action of ejectment in the present case was not brought by virtue 
of the provisions of the Act of 1920. It does happen accidentally that the premises 
fall within the rental limit fixed by s. 12 (2) (a) of the Act, but apart from that 
circumstance the Act has nothing to do with the case. Broadly speaking, my 
view is that, save as cut down by the Act, all the common law rights of a landlord 
remain. Here the landlord brought his action against a trespasser, and his action 
was an ordinary action of ejectment, and the writ was endorsed in the ordinary 
way. That being so the defendant is unable to destroy the plaintiff's prima facie 
right to costs by an ingenious, but unsustainable contention. The result is that I 
hold that the plaintiff is entitled to costs. 

I think it my duty to say, although after full argument I am unable to agree 
with the dictum of Arkin, L.J., in Gill v. Luck (2), that if it were necessary a 
clear distinction can be drawn between that case, where the relation of landlord 
and tenant had once subsisted between the parties, and the present case, where 
there never was that relation. My judgment is not inconsistent with the decision 
in Bensusan v. Bustard (8). —. : 

Judgment for plaintiff with costs. 

Solicitors ; Tomlin & Dinwiddy; Richard John Davis. 

: [Reported by T.W. Moraan, Esq., Barrister-at-Law.} 
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HAMBROOK v. STOKES BROS. 


(Court or Apprat (Bankes, Atkin and Sargant, L.JJ.), October 18, November 12, 

1924] 

[Reported [1925] 1 K.B. 141; 04 f.d.K.B. 486; 182 b.7. 707; B 
41 T.L.R. 125] 
Negligence—Damages—Mental shock—Mother’s fear for safety of children when 

out of her sight. 

The defendants’ servant negligently left a motor lorry on an incline in a 
street with the engine running. The lorry got into motion, and it ran down a 
narrow street in which were the plaintiff's three children. The plaintiff's wife, © 
who knew that the children were in that street, was nearby and heard the 
lorry coming down the street, ricocheting from one side to the other. Her 
apprehension for the safety of her children caused her to suffer from shock 
with the result that, she being then pregnant, she had a severe hemorrhage . 
and died. In an action by her husband under Lord Campbell's Act, 

Held (Sarcanr, L.J., dissenting): on proof that the shock suffered by the D 
plaintift’s wife was due to a reasonable fear of injury to her children the 
plaintiff was entitled to recover, it being unnecessary to prove that she was 
in fear of injury to herself. 

Dictum of Kennepy, J., in Duliew v. White & Sons (1), [1901] 2 K.B. 669 
at p. 675, not approved. 


Notes. Considered: Owens v. Liverpool Corpn., [1938] 4 All E.R. 727. Criti- 
cised: Hay (or Bourhill) v. Young, [1942] 2 All E.R. 896. Distinguished: King 
v. Phillips, [1953] 1 All E.R. 617. 

As to damages in respect of nervous shock resulting in physical injury, see 
11 Haussury’s Laws (8rd Edn.) 255; and for cases see 36 Digest (Repl.) 196, 197. 
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Appeal by the plaintiff from an order of Branson, J., in an action tried by him 
with a jury. . 

The action was brought by the plaintiff claiming damages under the Fatal 
Accidents Act, 1846, for the loss of his wife which, he alleged, had been caused 
by the negligence of the defendants, their servants or agents. The facts appear 
from the judgments. 


Serjeant Sullivan, K.C., and Martin O'Connor for the plaintiff. 
H. D. Samuels for the defendants. 

Cur. adv. vult. 
Nov. 12. The following judgments were read. 


BANKES, L.J.—This appeal raises an important and interesting point of law. 
The appellant, who was plaintiff in the court below, claimed compensation under 
Lord Campbell's Act for the loss of his wife. His case was that his wife died 
as the result of nervous shock caused by the negligence of the defendants’ servant. 
The material facts proved or admitted at the trial were that the defendants were 
the owners of a motor lorry, which was left by their servant unattended and 
with the engine running, and which ran away down a street in Folkestone, so 
narrow that in places the road was only just 6 ft. wide. It was admitted that 
the defendants’ servant was negligent in allowing this to happen. The lorry was 
finally pulled up by running into a house close to where the plaintiff's wife hap- 
pened to be standing. The plaintiff's case was that his children, at the time the 
lorry came down the street, were on their way to school, and having regard to 
the time at which they started, would presumably be where the lorry might strike 
them, the street being so narrow and the lorry swaying from side to side of the 
street. He further contended that the shock to his wife was due either to a 
reasonable fear of immediate personal injury to herself, or, alternatively, of injury 
to her children, and that her death was the result of the shock. The case for the 
defendants was that the shock was due to a fear of injury to her children, which 
did not give rise to any cause of action, and, further, that the wife's death was 
due to quite independent causes. Upon both points issues of fact were raised 
which were entirely for the jury, and upon which no question arises in this appeal. 

The matter comes before this court upon a complaint of misdirection by the 
learned judge upon two matters. The first has reference to the way in which 
the learned judge put the case to the jury upon the question whether the wife’s 
death was the result of the shock or of some independent cause. I should not be 
prepared to direct a new trial upon this part of the case as, although the learned 
judge did, in summing up to the jury on this part of the case, put the matter in a 
way of which complaint can be made, he had previously put the matter so very 
clearly and carefully to the jury that I do not think they could have been in any 
way misled. The important part of the plaintiff's complaint is with regard to the 
statement of the law by the learned judge to the jury in reference to the defendants’ 
liability for any nervous shock caused to the wife. What the learned judge told 
the jury in substance was that, if they found that the shock to the wife resulted in 
her death, and arose from reasonable fear of immediate injury to herself, they 
might award the husband compensation, but that, if they found that the fear was 
fear, not of injury to herself, but of injury to her children, they must find for the 
defendants. In thus directing the jury the learned judge was following the latest 
decision upon the point, and the object of this appeal is to get that decision, if 
decision it be, as opposed to a mere dictum, set aside or corrected, and the law 
laid down in terms wide enough to embrace either view of the cause of the shock 


to the wife. 
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Tho branch of the law relating to the responsibility for causing nervous shock 
has devéloped considerably in comparatively recent years. In Lynch v. Knight (2) 
(9 H.L.Cas. at p. 590), decided in 1861, Lorn WenstnypaLe speaks of mental pain 
or anxiety as something which the law cannot value and does not pretend to 
redress. In 1888, in the case in the Privy Council of the Victorian Rail. Comrs. 
v. Coultas (3), the question was directly raised whether damages were recoverable 
for a nervous shock or mental injury caused by fright of an impending collision. 
The decision was that they were not, and the ground of the decision was that such 
damages would be too remote. Srr R. Coucu, in delivering judgment, says this 
(13 App. Cas. at p. 775): 

‘According to the evidence of the female plaintiff her fright was caused by 
seeing the train approaching and thinking they were going to be killed. 
Damages arising from mere sudden terror unaccompanied by any actual 
physical injury, but occasioning a nervous or mental shock, cannot, in such 
circumstances, their Lordships think, be considered a consequence which, in 
the ordinary course of things, would flow from the negligence of the gate- 
keeper. If it were held that they can, it appears to their Lordships that it 
would be extending the liability for negligence much beyond what that liability 
has hitherto been held to be. Not only in such a case as the present, but in 
every case where an accident caused by negligence had given a person a serious 
nervous shock, there might be a claim for damages on account of mental 
injury. The difficulty which now often exists in case of alleged physical 
injuries of determining whether they were caused by the negligent act would 
be greatly increased, and a wide field opened for imaginary claims.’’ 


The law thus laid down was not followed in Ireland. In 1890, in Bell v. Great 
Northern Rail. Co. of Ireland (4), a court consisting of Parnes, C.B., ANDREWS 
and Murpuy, JJ., refused to follow the decision, and accepted an earlier decision 
of the Court of Appeal in Ireland in Byrne v. Great Southern and Western Rail. 
Co. (5), in which the exact opposite was held to be the law. 

The question does not appear to have been directly raised in England until 1901, 
when Dulieuw v. White & Sons (1) came before a Divisional Court consisting of 
Kennepy and Puiwirmore, JJ. The facts in that case were that the plaintiff was 
claiming damages for illness caused by the shock resulting from the negligence of 
the defendants’ servant in driving a pair-horse van into the house in which she 
was. The defendants contended that the statement of claim disclosed no cause 
of action. The court refused to follow the Privy Council decision, and in elaborate 
and closely reasoned judgments both learned judges held that the plaintiff had 
disclosed a cause of action. In giving judgment, Kennepy, J., says this ([1901} 
2 K.B. at p. 675): 

“It is not, however, to be taken that in my view every nervous shock 

occasioned by negligence and producing physical injury to the sufferer gives 

a cause of action. There is, I am inclined to think, at least one limitation. 

The shock, where it operates through the mind, must be shock which arises 

from a reasonable fear of immediate injury to oneself. A. has, I conceive, no 

legal duty not to shock B.’s nerves by the exhibition of negligence towards C 

or towards the property of B. or C."’ 


2 


In introducing this limitation the learned judge relies upon a reference by Wrranr, 
J., in Wilkinson v. Downton (6), to a previous decision in Smith v. Johnson & Co. 
(7), in which a Divisional Court had held that, where a man was killed in the sight 
of the plaintiff by the defendant's negligence, and the plaintiff became ill, not from 
the shock for fear of harm to himself, but from the shock of seeing another person 
killed, this harm was too remote a consequence of the negligence. It must be 
noticed that the facts in this last-mentioned case, and in the general illustration 
given by Kennepy, J., in support of his dictum, are very different from the facts 
of the present case. It may well be that the duty of a person to take care does 
not extend to a person in the position of the plaintiff in Smith v. Johnson & Co. (7), 


4 


B 


F 


G 


H 


I 





CA.) HAMBROOK v. STOKES (Bankes, L.J.) 113 


or to the person indicated as B. in Krnnepy, J.’s illustration, and yet may extend 
to a@ person in the position of the plaintiff's wife. I think that the decision in 
Dulieu v. White € Sons (1), apart from the exception introduced by Kennepy, J. 
18 now accepted as good law. It is certainly so treated by Lorp SHaw in Coyle 
(or Brown) v. John Watson, Ltd. (8). The surest way, as it seems to me, of 
testing the question whether the limitation introduced by Kennepy, J., upon is 
general rule is good law, is by considering the principle upon which the rule itself 
is based. Purrmurmore, J., in his judgment in Duliew v. White & Sons (d)5 
approaches the question from that point of view. He commences his judgment 
with these words ([1901] 2 K.B. at p. 682): 


“I think there may be cases in which A. owes a duty to B. not to inflict a 
mental shock on him or her, and that in such a case, if A. does inflict such a 
shock upon B.—as by terrifying B.—and physical damage thereby ensues, B. 
may have an action for the physical damage, though the medium through 
which it has been inflicted is the mind.”’ 


I had occasion, in Re Polemis and Furness, Withy & Co., Ltd. (9), to refer to the 
authorities and to the speech of Lorp Sumner in Weld-Blundell v. Stephens (10) 
upon the question of the materiality of what a reasonable man ought to have 
anticipated when that man’s negligence was in question. Lorp WensLryDaLe, in 
Lynch v. Knight (2), approved of the reasoning of Curistian, J., in considering 
whether the plaintiff in that case had established a cause of action. He says 
(9 H.L.Cas. at p. 600) : 


“I strongly incline to agree with him, that to make the words actionable, by 
reason of special damage, the consequence must be such as, taking human 
nature as it is, with its infirmities, and having regard to the relationship of 
the parties concerned, might fairly and reasonably have been anticipated and 
feared would follow from the speaking the words, not what would reasonably 
follow, or we might think ought to follow.”’ 


Accepting the line of reasoning illustrated by these authorities, it follows that 
what a man ought to have anticipated is material when considering the extent of 
his duty. Upon the authorities as they stand, the defendant ought to have 
anticipated that, if his lorry ran away down this narrow street, it might terrify 
some woman to such an extent, through fear of some immediate bodily injury to 
herself, that she would receive such a mental shock as would injure her health. 
Can any real distinction be drawn from the point of view of what the defendant 
ought to have anticipated, and what, therefore, his duty was, between that case 
and the case of a woman whose fear is for her child, and not for herself? Take 
a case in point as a test. Assume two mothers crossing this street at the same 
time when this lorry comes thundering down, each holding a small child by the 
hand. One mother is courageous and devoted to her child. She is terrified, but 
thinks only of the damage to the child, and not at all about herself. The other 
woman is timid and lacking in the motherly instinct. She also is terrified, but 
thinks only of the damage to herself and not at all about her child. The health of 
both mothers is seriously affected by the mental shock occasioned by the fright. 
Can any real distinction be drawn between the two cases? Will the law recognise a 
cause of action in the case of the less deserving mother, and none in the case of 
the more deserving one? Docs the law say that the defendant ought reasonably to 
have anticipated the non-natural feeling of the timid mother, and not the natural 
feeling of the courageous mother? I think not. In my opinion, the step which 
the court is asked to take, in the circumstances of the present case, necessarily 
follows from an acceptance of the decision in Duliew v. White & Sons (1), and I 
think that the dictum of Krnnepy, J., aid down in quite general terms in that case, 
cannot be accepted as good law applicable in every case. 

While coming to this conclusion, for the reasons I have given, I wish to confine 
my decision to cases where the facts are indistinguishable in principle from the 
facts of the present case, and in the present case T am merely deciding that, in 
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my opinion, the plaintiff would establish a cause of action if he proved to the 
satisfaction of the jury all the material facts on which he relies—namely, that 
the death of his wife resulted from the shock occasioned by the running away 
of the lorry; that the shock resulted from what the plaintiff's wife either saw or 
realised by her own unaided senses, and not from something which someone told 
her; and that the shock was due to a reasonable fear of immediate personal injury 
either to herself or to her children. The judgment for the defendants must be set 
aside and a new trial ordered, the costs of the appeal to be paid by the respondent 
and the costs of the first trial to abide the event of the new trial. 


ATKIN, L.J.—This action, so far as is relevant to our present decision, was 
brought under the Fatal Accidents Act, 1846, as amended by the Act of 1864, by 
a husband to recover damages for the death of his wife, alleged to be caused by the 
negligence of the defendants. The plaintiff, therefore, had to show that the death 
of his wife was caused by the wrongful act, neglect, or default of the defendants, 
and that the act, neglect, or default is such as would, if death had not ensued, 
have entitled the wife to maintain an action and recover damages in respect 
thereof. The negligence alleged by the statement of claim is that the defendants, 
by their servant, brought the defendants’ motor lorry to rest at the top of a steep 
street in Folkestone, with the engine running, and omitted to take proper pre- 
cautions to prevent its moving, whereby the plaintiff's wife, Mrs. Hambrook, was 
injured. It is very material to notice that by the defence the negligence is 
admitted, and the only material traverse raised is that the injury to the wife was 
caused by the negligence. 

The injury alleged arose in unusual circumstances. The evidence on behalf of 
the plaintiff was to the effect that on the morning in question, May 1, 1923, Mrs. 
Hambrook had escorted her children, two boys and a girl Mabel, aged ten, to the 
pavement in Dover Street, where they joined other children on their way to school. 
The group of children proceeded on their way, turning a corner of Dover Street 
within a few yards of leaving Mrs. Hambrook, and so passing out of her sight. 
They had hardly turned the corner when the derelict motor lorry coming down the 
street, ricocheting from one side of the road to the other, dashed into the children, 
inflicting serious injuries to the child Mabel. The progress of the lorry would be 
heard by those round the corner, including Mrs. Hambrook. After injuring the 
child it shot round the corner, and finally came to a stop within 15 or 20 feet of 
Mrs. Hambrook. She immediately evinced signs of great mental disturbance, 
caused, as the jury have found, by apprehension, not of injury to herself, but of 
injury to the child. She was pregnant at the time; as to the stage of the pregnancy 
there is some discrepancy between the evidence of the husband, who says three 
months, and the doctor who attended her at her death on July 16, 1923, who says 
that on May 1 she had been pregnant two to six weeks. She had a severe 
hemorrhage on May 8, which she thought was a miscarriage. She partially 
recovered, but about June 28 became worse, and died on July 16, 1923. On July 11 
she was operated on and a foetus removed, which the doctor said had been dead, 
“‘say a month, and about two to three months’ development.’’ An issue was raised 
by the defendants whether the death of the foetus and the death of the mother were 
not entirely due to one or other of two lorry drives in a motor charabane which the 
wife had taken to the Derby on June 6 and to Ascot on June 21. It is sufficient 
to say that there was ample evidence upon which the jury might have found that 
death was not solely so caused. The learned judge directed the jury that, unless 
the death of the wife was the result of shock produced by fear of harm to herself, 
 aearnain with shock produced by fear of harm to her child, the plaintiff could 
not recover. The question for us is whether that is a misdirection. In my opinion, 
it was, and in consequence there must be a new trial. 

a eee injury by shock have undoubtedly developed in the last thirty 
eh: = ott At one time the theory was held that damage at law could not be 
spect of personal injuries, unless there was some injury which was 
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variously called ‘‘bodily”’ or ‘‘physical,’’ but which necessarily excluded an injury 
which was only ‘‘mental.’’ There can be no doubt at the present day that this 
theory is wrong. It is, perhaps, irrelevant to discuss at length how it arose. It 
may be due partly to a false analogy between the action of negligence and the 
action of trespass to the person involving some sort of impact with the person, and 
in part to the law following a belated psychology which falsely removed mental 
phenomena from the world of physical phenomena. The final expression of the 
theory in question is to be found in Victorian Railways Comrs. v. Coultas (8). 
That case has been criticised in the courts of England, Scotland and Ireland, and 
pronounced by Lorp Suaw to be no longer a decision of binding authority. On 
the other hand, there is a series of cases in which, in varying forms of action, 
injury from shock has been held to entitle the person so injured to recover damages. 
I will confine myself to the English cases. 

In Pugh v. London, Brighton, and South Coast Rail. Co. (11), in 1896, a signal- 
man was held to have been incapacitated from employment by reason of accident, 
where the incapacity was due to shock caused by the excitement and alarm of 
successfully averting an accident to a train. There was no apprehension of danger 
to the signalman, and the members of the court seem to have considered that the 
fright was the accident, and the shock and consequent incapacity the result of 
the accident. In Smith v. Johnson & Co. (7), referred to by Wricur, J., in his 
judgment in Wilkinson v. Downton (6), a Divisional Court, consisting of Bruce 
and Wricut, JJ., decided that where a man was killed in the sight of the plaintiff 
by the defendant’s negligence, and the plaintiff became ill from the shock of seeing 
the man killed, the damage was too remote a consequence of negligence. No 
further particulars are available; the case was presumably a county court case, and 
it does not appear what facts had been found. The decision of the court, according 
to Wricut, J., was based on the remoteness of damage. In Wilkinson v. Downton 
(6) the defendant in joke had falsely represented to a married woman that her 
husband had met with a serious accident whereby both his legs were broken. The 
plaintiff suffered a serious shock. Wricur, J., held that she was entitled to recover 
damages. Here the apprehension was of injury to the husband; there was no 
intent to injure, but there was an intent that the wife should believe the represen- 
tation, and the representation was found either by the judge or the jury to be 
calculated to cause physical harm. In Dulieu v. White ¢ Sons (1) damages for 
shock caused by apprehension of injury to the plaintiff by negligent driving were 
held to be recoverable. The case was decided by Kennepy and Pururmore, JJ., 
on a point of law raised in the pleadings. The decision is plainly right. The case 
is important for the dictum of Kennepy, J., which Branson, J., followed in the 
present case, to the effect that the shock, where it operates through the mind, 
must be a shock which arises from reasonable fear of immediate personal injury 
to oneself. I will discuss the correctness of this dictum later. I do not see that 
Pururmorr, J., expressed any definite opinion upon this point. Finally, in Janvier 
v. Sweeney (12) a private detective made false representations in the nature of 
threats to a female servant, in order to obtain information from her. The represen- 
tation found by the jury was: ‘‘You are the woman we want, as you have been 
corresponding with a German spy.”’ The alleged German spy was a man named 
Neumann, who was then interned, to whom the plaintiff had been engaged for five 
years. The Court of Appeal held that the plaintiff was entitled to recover damages 
for injury caused by shock, the result of the representations. The jury had found 
that the statements were calculated to cause physical injury, and were made by the 
defendant with the knowledge that they were likely to cause injury. It does not 
clearly appear whether the fright of the plaintiff was of evil consequences to herself, 
or to Neumann, but it may be that the Court of Apreal accepted the former view. 

In this state of the authorities, was the direction of the learned judge right? 
It appears to me that, if the plaintiff can prove that her injury was the direct result 
of a wrongful act or omission by the defendant, she can recover, whether the 
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keep a dangerous thing in control, as, for instance, a failure to keep a wild beast 
in control. Once a breach of duty to the plaintiff is established, one has no longer 
to consider whether the consequences could reasonably be anticipated by the 
wrongdoer. The question is whether the consequences causing damage are the 
direct result of the wrongful act or omission. The full effect of the decision in 
Re Polemis and Furness, Withy & Co., Ltd. (9) has not yet, I think, been fully 
realised, even though that case laid down no new law. I agree that in the present 
case the plaintiff must show a breach of duty to her, but this she shows by the 
negligence of the defendants in the care of their lorry. I am clearly of opinion 
that the breach of duty to her is admitted in the pleadings. I do not appreciate 
the nature of the admission, unless it is an admission of negligence which, if 
supported by damage, would give the plaintiff a cause of action. This seems made 
plain by the fact that the only traverse in the defence is that the negligence caused 
damage, and by the, to me, conclusive fact that the same admission of negligence 
covers the cause of action of the infant plaintiff to whom the duty is not in dispute. 
But, apart from the admission in the pleadings, I think that the cause of action 
is complete. The duty of the owner of a motor car in a highway is not a duty to 
refrain from inflicting a particular kind of injury upon those who are in the high- 
way. If so, he would be an insurer. It is a duty to use reasonable care to avoid 
injuring those using the highway. It is thus a duty owed to all wayfarers, whether 
they are injured or not; though damage by reason of the breach of duty is essential 
before any wayfarer can sue. Further, the breach of duty does not take place 
necessarily when the vehicle strikes or injures the wayfarer. The negligent act or 
omission may precede the act of injury. In this case it was completed at the top 
of Dover Street when the car was left unattended in such a condition that it would 
run violently down the steep place. Here, then, was a breach of a duty owed to 
Mrs. Hambrook. No doubt, the particular injury was not contemplated by the 
defendants, but it is plain from Re Polemis and Furness, Withy & Co., Ltd. (9) 
that this is immaterial. If the act would or might probably cause damage, the 
fact that the damage it in fact causes is not the exact kind of damage one would 
expect is immaterial, so long as the damage is in fact directly traceable to the 
negligent act and not due to the operation of independent causes having no con- 
nection with the negligent act: see per Scrurron, L.J. ([1921] 3 K.B. at p. 577). 
I can find no principle to support the self-imposed restriction stated in the judg- 
ment of Kennepy, J., in Duliew v. White & Sons (1), that the shock must be a 
shock which arises from a reasonable fear of immediate personal injury to oneself. 
It appears to me inconsistent with the decision in Pugh v. London, Brighton, and 
South Coast Rail. Co. (11) and with the decision in Wilkinson v. Downton (6), 
in neither of which cases was the shock the result of the apprehension of the injury 
to the plaintiff. It would result in a state of the law in which a mother, shocked 
by fright for herself, would recover, while a mother, shocked by her child being 
killed before her eyes, could not, and in which a mother traversing the highway 
with a child in her arms could recover, if shocked by fright for herself, while if 
she could be cross-examined into an admission that the fright was really for her 
child, she could not. In my opinion, such distinctions would be discreditable to 
any system of jurisprudence in which they formed part. Personally, I see no 
reason for excluding the bystander in the highway who receives injury in the same 
way from apprehension of, or the actual sight of, injury to a third party. There 
may well be cases where the sight of suffering will directly and immediately 
physically shock the most indurate heart; and, if the suffering of another be the 
result of an act wrongful to the spectator, I do not see why the wrongdoer should 
escape. The reason why a threatened battery upon the plaintiff is actionable, if 
Migrates is that 4 is an assault, a crime committed against the plaintiff, 
ee : nib a pina. saan sr et why a threatened or an actual battery 
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of direct shock reported in about thirty years, and I do not expect that shocks to 
bystanders will outnumber them. But if they do, in the words of Kennepy, J. 
({1901] 2 K.B. at p. 681): 


“I should be sorry to adopt a rule [in this case the restriction] which would 
bar all such claims on grounds of policy alone, and in order to prevent the 
possible success of unrighteous or groundless actions. Such a course involves 
the denial of redress in meritorious cases, and it necessarily implies a certain 
degree of distrust, which I do not share, in the capacity of legal tribunals to 
get at the truth in this class of claim."’ 


In my opinion, it is not necessary to treat this cause of action as based upon 
a duty to take reasonable care to avoid administering a shock to wayfarers. The 
cause of action, as I have said, appears to be created by breach of the ordinary 
duty to take reasonable care to avoid inflicting personal injuries, followed by 
damage, even though the type of damage may be unexpected—namely, shock. 
The question appears to be as to the extent of the duty, and not as to remoteness 
of damage. If it were necessary, however, I should accept the view that the duty 
extended to the duty to take care to avoid threatening personal injury to a child 
in such circumstances as to cause damage by shock to a parent or guardian then 
present, and that the duty was owed to the parent or guardian; but I confess that, 
upon this view of the case, I should find it difficult to explain why the duty was 
confined to the case of parent or guardian and child, and did not extend to other 
relations of life also involving intimate associations; and why it did not eventually 
extend to bystanders. It may be, however, that there is not any practical dif- 
ference between the two ways of putting it; for the degree of care to be exercised 
by the owner of the vehicle would still in practice be measured by the standard of 
care necessary to avoid the ordinary form of personal injuries. One may, therefore, 
conclude by saying that this decision in no way increases the burden of care to be 
taken by the drivers of vehicles, and that the risk, foreshadowed in one of the cases, 
of an otherwise careful driver being made responsible for frightening an old lady 
at Charing Cross, is non-existent. The case must go for a new trial. I need, 
therefore, not pronounce finally upon the complaint of misdirection as to the cause 
of the injury, though I incline to think that it might have misled the jury, and be 
in itself a sufficient ground for the order we now make. No doubt, at the trial all 
the facts will be carefully investigated, including the possibility that the shock 
received by the mother was in no way caused by the sight or sound of the accident, 
and apprehension of danger to the child or children, but solely to the report of 
the injury to the daughter made to her by the third person. I content myself with 
saying that there is evidence that the latter is not the true view. 


SARGANT, L.J.—This appeal arises in regard to a claim by the plaintiff under 
Lord Campbell's Act for the death of his wife in consequence of a motor lorry of 
the defendants escaping from control and charging down Dover Street, Folkestone. 
The plaintiff, to establish his claim, has to show that his wife, had she not died, 
would have been entitled to recover from the defendants for injury inflicted on her. 
Mrs. Hambrook having died, it is not possible to ascertain the precise circum- 
stances of the accident. But it is clear that just previously she had, in accordance 
with her usual custom, taken her children—two boys and a girl—across Dover 
Street on their way to school, and that they had gone some few yards up the street 
and out of her sight past a bend. The lorry had then charged down this higher 
part of the street, bumped into the shop of a dealer, Brown, on the opposite side 
of the street to that on which the children had been walking—apparently in com- 
pany with, or near to, other children—and then crossed the street, passed the bend 
above Mrs. Hambrook, and finally brought up against a baker's shop on her side 
of the street not far from her. She was then found in a frantic condition, in violent 
hysterics, tearing her hair and inquiring wildly as to the safety of her little girl. 
Her state was no doubt due to shock arising from one or other aspect of the 
accident; but the evidence given did not indicate with absolute certainty whether 
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the shock was due (i) to apprehension of immediate injury to herself from the lorry, 
though her exclamations seem to negative this view, or (ii) from apprehension of 
injury having been caused by the lorry to one or other of her children. On the 
latter hypothesis, it is not quite clear. whether the apprehension of this danger was 
solely due to the realisation that the lorry had been charging down the street in 
which her children were, or was due to, or aggravated by, statements made to her 
that a little girl wearing spectacles (as her girl did) had been injured. There seems 
to be strong ground for the latter view, inasmuch as she appears to have expressed 
apprehension for the girl only, though the two boys had been in equal peril, and 
one of them was the youngest of the three and, therefore, the least capable of 
taking care of himself. In fact, the little girl had been seriously, though not 
dangerously, injured; and after Mrs. Hambrook had somewhat recovered from her 
hysterics, she was taken by her husband to the school, and from there to the 
hospital, whither the little girl had been conveyed. But counsel for the plaintiff 
expressly disclaimed any suggestion that the shock to Mrs. Hambrook, which is 
said to have been the cause of her subsequent death, was due to, or aggravated by, 
her finding that the little girl was missing from the school, or by her afterwards 
tracing her to and seeing her in hospital. He relied upon the shock occasioned to 
Mrs. Hambrook by the original apprehension of the imminent danger to her little 
girl, or rather perhaps of the imminent danger to her three children; for, apart 
from the information said to have been given by a bystander, there was no more 
reason for apprehending danger to the girl than to either of the boys. 

On these facts Branson, J., directed the jury, as a matter of law, that the 
plaintiff had to show, as a first step, that the shock causing Mrs. Hambrook’s 
illness arose from a reasonable fear of immediate personal injury to herself. The 
plaintiff says that this is a misdirection, and that it would be sufficient for his case 
on this point if the shock arose from fear or apprehension of personal injury to her 
children. It is admitted that the learned judge’s direction followed precisely the 
view expressed by Kennepy, J., in Dulieuw v. White ¢ Sons (1), but it is said that 
the view so expressed was not necessary to the decision of that case, and was 
wrong, and should be overruled. Duliew v. White & Sons (1) seems to have been 
the first case in the High Court of accident on or near the highway in which the 
defendant was rendered liable for negligence without there having been direct 
physical injury to the plaintiff, either by actual impact of the vehicle or in the course 
of the accident. It is a notable case, as having adopted the reasoning of the 
Court of Appeal in Ireland in Bell v. Great Northern Rail. Co. of Ireland (4) and 
rejected the express decision of the Privy Council in Victorian Railways Comrs. v. 
Coultas (3). But, apart from the importance due to the necessity of having to 
decide between two directly conflicting decisions, I do not think that Dulieu v. 
White d& Sons (1) marked any great advance in the development of our law, or any 
considerable extension in the liabilities of users of the highway for negligence. 

It is, no doubt, more difficult to prove that physical injury results from nervous 
shock than from direct impact. But when once this difficulty of proof is overcome, 
I cannot see why a negligence which so nearly causes direct impact as to cause 
physical injury by nervous shock is a more remote or less natural cause of damage 
than a negligence causing actual physical impact. Or, to put it more precisely, 
as a matter of duty which is owed to the plaintiff, the neglect of which has caused 
damage, the duty of the defendant so to control his vehicle as to avoid causing 
physical injury to those on or near the highway, including the plaintiff, can hardly 
be limited to actual physical impact on the plaintiff (though this is in fact the 
result of the American cases), but must logically include such an immediate threat 
of impact on the plaintiff as to produce physical injury to him, or her, through the 
nervous system. There seems to me to be no magic in actual personal contact. 
A threatened contact producing physical results should be an equivalent. The 
principle on which a threatened battery may justify damages for assault is, in my 
view, strictly analogous. In the case of a threat of imminent danger to a plaintiff 
resulting in illness through nervous shock, there is, in my view, as real and direct 
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an interference with the personality of the plaintiff as if the illness had been caused 
by actual physical contact with him. And the duty of a defendant to avoid acts 
or omissions which will result in the illness of the plaintiff seems to me as clear 
and definite in the one case as in the other, though, no doubt, the occasions on 
which illness will result are much less frequent in the first case than in the second. 
On the other hand, the matter is very different when the shock to the plaintiff is 
due, not to immediate fear of personal impact, but to the sight or apprehension of 
impact on a third person. Here Smith v. Johnson & Co. (7), referred to by 
Wricur, J., in the judgment in Wilkinson v. Downton (6) ((1897] 2 Q.B. at p. 61), 
is of the highest importance. There the plaintiff became ill, not from impact on 
himself, nor from fear of such impact, but from the shock of seeing another killed, 
the death being due to the negligence of the defendant. It was held that the 
plaintiff was not entitled to recover. That decision seems to me unquestionably 
right, though I should prefer, with Kennepy, J., to put it, not on the ground that 
the harm was too remote a consequence of the negligence, but on (what is often 
practically equivalent) a consideration of the extent of the duty of the defendant 
towards the plaintiff and others on and near the highway. That is to say that, as 
the defendant did not do anything which could reasonably or naturally be expected 
to cause the harm in question to the plaintiff, there was no evidence of any breach 
of duty towards him for which the defendant could be rendered liable. In my 
judgment, it would be a considerable and unwarranted extension of the duty of 
owners of vehicles towards others in or near the highway, if it were held to include 
an obligation not to do anything to render them liable to harm through nervous 
shock caused by the sight or apprehension of damage to third persons. 

No doubt in Smith v. Johnson & Co. (7) the person killed was a stranger to the 
plaintiff, while here the persons with regard to whom apprehension was entertained 
were the young children of Mrs. Hambrook herself. But I cannot think that this 
makes any real difference, if the question is regarded, as I think it ought to be 
regarded, from the point of view of the extent of the duty of the defendant towards 
the public in or near the highway. If he has no duty to avoid shocking them by 
killing or endangering strangers, can it be reasonably held that he has such a 
duty to avoid shocking them by killing or endangering their friends or relatives? 
And, if so, what degree of friendship or relationship is the defendant to expect as 
that which will reasonably or naturally result in harmful nervous shock? It seems 
to me that, when once the requirement is relaxed that the shock is to be one caused 
by the plaintiff's apprehension of damage to himself, the defendant is exposed to 
liability for a consequence which is only reached by a new and quite unusual link 
in the chain of causation, and which cannot therefore properly be held to have been 
within his ordinary and reasonable expectation. The extent of this extra liability 
is necessarily both wide and indefinite, inasmuch as it may vary with the precise 
degree of connection between the person injured and the plaintiff, and also, 
perhaps, with the circumstances attending the realisation by the plaintiff of actual 
or apprehended injury to the third person. For instance, should it extend to a 
shock occasioned to a daughter by apprehended danger to a mother, or to a sister 
by apprehended danger to a brother? And where, as in this case, the apprehended 
danger is out of the sight of the plaintiff, ought the plaintifi to be entitled to 
recover for the illness by shock if the facts were that the person whose safety was 
in question had turned off the dangerous highway, or had for some other reason 
never been in imminent danger at all? 

Some stress was laid, in the argument for the plaintiff, on the anomalies that 
might arise if in such a case as this a mother had been hand in hand with her 
child, and was entitled or disentit!ed to recover according as her shock was due 
to her own personal danger or to the child’s. In my judgement, no assistance is 
rendered by the consideration of possible cases which are rendered more compli- 
cated than the present by the concurrence or confusion of two possible Beast ot 
apprehension and shock. Here there is, as the evidence has been given, little ae 
of any such confusion, since there is no evidence that Mrs. Hambrook was, or 
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considered herself to be, in any personal danger, and the inference which counsel A 
for the plaintiff asked the court to draw was that the shock was due to Mrs. Ham- 
brook’s acute apprehension of the danger to one or more of her children. 

Wilkinson v. Downton (6) and Janvier v. Sweeney (12) are not really in point, 
since they are founded on intentional and malicious wrongdoing. Pugh v. London, 
Brighton, and South Coast Rail. Co. (11) is merely a decision on what amounted 
to an accident within the meaning of a policy. Re Polemis and Furness, Withy d B 
Co., Ltd. (9) dealt with a case in which there was a duty by contract between the 
plaintiff and the defendant, while here we have to determine, in the absence of 
contract, what is the extent of the duty of the defendant, and whether the plaintiff's 
wife fell within the area of the duty as so defined. I do not think that any of these 
cases assist the solution of the present problem. 

A second alleged misdirection by the learned judge may be much more briefly C 
dealt with. It is said that, in charging the jury as to the sufficiency of the chain 
of causation connecting the original illness of Mrs. Hambrook with her ultimate 
death, the learned judge made an important mistake of fact and took a view of 
the law towards the end of his charge, which was too unfavourable to the plaintiff. 
If this alleged second misdirection stood alone, I should have felt some difficulty; 
but, as it is, this second point becomes unimportant on either alternative view of D 
the first point, for, on the view of the majority of the court, a new trial has to be 
granted. And, on my view of the first point, the plaintiff could not succeed, unless 
there were apprehension by his wife of personal injury to herself, and there was no 
evidence before the jury on which they could properly find that any such appre- 
hension of injury to herself was the cause of her illness by shock. Indeed, I read 
their verdict as negativing this view. E 

In my opinion, the appeal should be dismissed, but, in view of the fact that the 
majority of the court are of opinion that it should be allowed, I would suggest the 
advisability of the judge directing the jury on the new trial to find whether the 
shock to Mrs. Hambrook was caused by her own unaided realisation of what had 
happened, or was due wholly or partly to what she heard from bystanders. For I 
gather that the view of the majority of the court is that it is only in the former F 
event that the defendants would be liable; and as I have already said, the fact 
that Mrs. Hambrook appears to have expressed anxiety only as regards her daughter 
is an indication of some weight that she had heard from others of the injury to a 
little girl answering in one respect the description of her daughter. 

Appeal allowed. 
Solicitors : Edmund O'Connor & Co.; William Hurd & Son. G 
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VERGE v. SOMERVILLE AND OTHERS 


[Privy Counen, (Lord Atkinson, Lord Wrenbury and Lord Darling), December 
20, 1923, January 25, 1924] 


[Reported [1924] A.C. 496; 98 L.J.P.C. 173; 131 L.T. 107; 
40 T.L.R. 279; 68 Sol. Jo. 419] 


Charity—Benefit to community—Bencfit of appreciably important class—Need to 
prove benefit to poor to exclusion of rich. 
Charity—Soldiers—Repatriation of soldiers returning from war. 
To ascertain whether a gift constitutes a valid charitable trust so as to escape 
being void on the ground of perpetuity a first inquiry must be whether it is 
public, whether it is for the benefit of the community or of an appreciably 
important class of the community. If it is, a valid charitable trust may exist 
notwithstanding the fact that in its administration the benefit is not confined 
by the donor to the poor to the exclusion of the rich. 
Per Lorp Wrensvry: In the investigation of the legal meaning of the word 
charity’’ as distinguished from its popular meaning the statute 43 Eliz., c. 4, 
must always be the starting-point. The words in the preamble are not a 
definition of charitable uses, but are a detailed statement of certain uses which 
are to be charitable, and in dealing with the matter the course which the Court 
of Chancery has pursued has been to look at the enumeration of the charities 
in the statute, and to include under the word ‘‘charitable’’ any gift of funds 
for a public purpose which is analogous to those mentioned in the statute. In 
fact, the legal meaning and the popular meaning of the word ‘‘charitable’’ are 
so far apart that it is necessary almost to dismiss the popular meaning from 
the mind as misleading before setting out to determine whether a gift is 
charitable within the legal meaning. For instance, the statute includes gifts 
for the repair of bridges, ports, harbours, causeways, and highways—objects, 
obviously, of benefit, not to the poor only, but to the community as a whole, 
comprising rich as well as poor. 

A gift to trustees ‘“‘for the benefit of New South Wales returned soldiers, 
held, to create a good charitable trust. 


Notes. Considered: Williams’ Trusts Trustee v. I.R.Comrs., [1947] 1 All E.R. 
513; Polish Combatants’ Association, Ltd. v. I.R.Comrs. (1949), 93 Sol. Jo. 513; 
T.R.Comrs. v. Baddeley, [1955] 1 All E.R. 525. Applied: Davies v. Perpetual 
Trustee Co., [1959] 2 All E.R. 128. Referred to: General Medical Council v. 
I.R.Comrs., English Branch Council of General Medical Council v. Same (1928), 
97 L.J.K.B. 578; Keren Kayemeth Le Jisroel, Ltd. v. I.R.Comrs., [1932] All 
E.R.Rep. 971; Re Ward's Estate, Ward v. Ward (1937), 81 Sol. Jo. 397; Re 
Hillier, Dauncy v. Finch and A.-G., [1944] 1 All E.R. 480; Re Compton, Powell 
v. Compton, [1945] 1 All E.R. 198; Re Tree, Idle v. Tree, [1945] 2 All E.R. 65; 
Re Strakosch, Temperley v. A.-G., [1949] 2 All E.R. 6; Oppenheim v. Tobacco 
Securities Trust Co., [1951] 1 All E.R. 31; Re Coz, Baker v. National Trust Co., 
Public Trustee for Ontario Province v. National Trust Co., [1955] 2 All E.R. 550. 

As to charities for purposes beneficial to the community, see 4 Hanspury’s Laws 
(8rd Edn.) 226-232; and for cases see 8 Diarst (Repl.) 842-352. 

Cases referred to: . 
(1) Goodman v. Saltash Corpn. (1882), 7 App. Cas. 633; 52 L.J.Q.B. 193; 48 
L.T. 239; 47 J.P. 276; 31 W.R. 293, H.L.; 8 Digest (Repl.) 440, 1306. 
(2) Re Christchurch Inclosure Act (1888), 38 Ch.D. 520; 57 L.J.Ch. 564; 58 L.T. 
827; 4 T.L.R. 392, C.A.; 8 Digest (Repl.) 384, 776. 
(3) Income Tax Special Purposes Comrs. v. Pemsel, [1891] A.C. 531; 61 L.J.Q.B. 
265; 65 L.T. 621; 55 J.P. 805; 7 T.L.R. 657; 8 Tax Cas. 53, H.L.; 8 Digest 


(Repl.) 812, 1. 
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(4) Morice v. Bishop of Durham (1805), 10 Ves. 522; 82 E.R. 947, L.C.; 8 Digest 
(Repl.) 390, 836. ~~ 

(5) Blair v. Duncan, [1902] A.C. 87; 71 L.J.P.C. 22; 86 L.T. 157; 50 W.R. 369; 
18 T.L.R. 194, H.L.; 8 Digest (Repl.) 894, 863. ara 

(6) Grimond v. Grimond, [1905] A.C. 124; 74 Tid iP.0; 85; 03: Tv 477; 21 
T.L.R. 828, H.L.; 8 Digest (Repl.) 396, 882. 

(7) Re Sidney, Hingeston v. Sidney, [1908] 1 Ch. 488; 77 L.J.Ch. 296; 98 L.T. 
625; 52 Sol. Jo. 262, C.A.; 8 Digest (Repl.) 350, 304. 

(8) A.-G. v. National Provincial and Union Bank of England, [1924] A.C. 262; 
40 T.L.R. 191; 68 Sol. Jo. 235; sub nom. Re Tetley, A.-G. v. National 
Provincial and Union Bank of England, 93 L.J.Ch. 231; 131 LT St... 
8 Digest (Repl.) 397, 892. 

(9) Re Macduff, Macduff v. Macduff, [1896] 2 Ch. 451; 65 L.J.Ch. 700; 74 L.7. 
706; 45 W.R. 154; 12 T.L.R. 452; 40 Sol. Jo. 651, C.A.; 8 Digest (Repl.) 
395, 879. 

(10) Re Gassiot, Fladgate v. Vintners’ Co. (1901), 70 L.J.Ch. 242; 17 T.L.R. 216; 
8 Digest (Repl.) 357, 358. 

(11) Re Elliott, Raven v. Nicholson (1910), 102 L.T. 528; 54 Sol. Jo. 426; 8 Digest 
(Repl.) 317, 36. 

Appeal from an order of the Supreme Court of New South Wales made by 
Street, C.J., in equity. 

German Verge, of Gladstone Macleay River, in the State of New South Wales, 
who died in 1920, by his will, dated in 1919, devised and bequeathed all the residue 
of his estate unto the trustees for the time being of the ‘Repatriation Fund”’ or 
other similar fund for the benefit of New South Wales returned soldiers. A 
question arose whether the gift of the testator’s residuary estate was valid, and 
the surviving executor of the will commenced proceedings in the Supreme Court 
of New South Wales in its equity jurisdiction by originating summons against the 
Attorney-General for the Commonwealth of Australia, the Attorney-General for 
the State of New South Wales, and the appellant Sydney Verge, who was the 
testator’s brother, as defendants, asking (inter alia) for decisions (i) whether the 
said devise and bequest had lapsed by reason of the repeal of the Australian Soldiers 
Repatriation Fund Act, 1916, by the Australian Soldiers Repatriation Act, 1917, 
and (ii) if the said devise and bequest had not lapsed, to whom the said executor 
should transfer and pay the said residuary estate, or whether the said residuary 
estate ought to be applied cy prés or how the same ought to be dealt with by the 
said executor. On behalf of the appellant Verge it was contended that the devise 
and bequest was void or had lapsed. On behalf of the Attorney-General for the 
Commonwealth of Australia it was contended that the gift was valid and had not 
lapsed and was payable to the Repatriation Commission of the Commonwealth of 
Australia. On behalf of the Attorney-General for New South Wales it was con- 
tended that the gift had not lapsed, but was not payable to the said Repatriation 
Commission, and that a scheme for its application ought to be directed by the judge. 
From the evidence it appeared that there was not in existence any actual fund 
known as the ‘‘Repatriation Fund"’ or other similar fund for the benefit of New 
South Wales returned soldiers to which recourse might be had only by men who 
enlisted in and had returned to the State of New South Wales. There was, how- 
ever, in existence at the date of the will and of the testator’s death, a repatriation 
fund for Australian soldiers generally established under statutes of the Common- 
wealth of Australia. Srreer, J., held that the devise and bequest did not lapse 
by reason of the repeal of the Act of 1916 by the Act of 1917, and that the devise 
and bequest was a good charitable gift and ordered that, as there were no trustees 
designated by the will to administer the gift and no directions in the will as to the 
method of administration, it should be referred to the master in equity to settle a 
scheme for the regulation and administration of the said gift. 

The appellant Verge appealed on the grounds that the devise and bequest of the 
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residuary estate to the trustees for the time being of the Repatriation I 
similar fund for the benefit of New South Wales returned soldiers wa 
charitable gift but was void; if the gift was for a valid purpose, it failed because 
there was at the testator’s death no such fund as referred to in the gift; if the gift 
was valid it lapsed by reason of the repeal of the Act of 1916 by the Act of 1917, 
with the result that at the date of the will the body of trustees therein mentioned 
had ceased to exist; it was of the essence of the gift that it should be vested in a 
body of trustees who could and would administer the same exclusively for the 
benefit of New South Wales returned soldiers, and not in a State department, 
subject to the complications, expense and delay incident to a scheme intended for 
the benefit of the soldiers of all the States of Australia and their children, widows, 
relations and other dependants; and that the testator did not intend that the fund 
should be applied in relief of the taxation of the people of the Commonwealth of 
Australia; and it was contrary to the. practice of the court so to apply a charitable 
gift. There was also an appeal by the Attorney-General for Australia on the 
grounds that by the words “trustees for the time being of the Repatriation Fund”’ 
the testator meant the trustees or persons in the position of trustees for the 
statutory repatriation fund. There could be and was no other repatriation fund 
than the statutory repatriation fund referred to; the words ‘“‘for the benefit of 
returned’’ New South Wales Soldiers were words of destination only and did not 
form part of the description of the repatriation fund mentioned in the said will: 
there existed at all material times a ‘‘repatriation fund’’ and trustees thereof; and 
that the learned judge should have directed the residue to be paid to the trustees 
of the statutory repatriation fund. 


und or other 
s not a valid 


Clauson, K.C., and A, Adams for the appellant Verge representing the next-of-kin. 

Maugham, K.C., and Wilfred Barton for the Attorney-General for Australia. 

Luxmoore, K.C., and Geoffrey Lawrence, for the Attorney-General for New South 
Wales, supported the order directing a scheme. 


Jan. 25. LORD WRENBURY.—On Jan. 17, 1920, German Verge, of New 
South Wales, grazier, died, having by his will, dated Oct. 1, 1919, bequeathed his 
residuary estate ‘‘unto the trustees for the time being of the ‘Repatriation Fund’ 
or other similar fund for the benefit of New South Wales returned soldiers.’’ The 
questions for decision are whether this is a valid charitable trust, and, if it is, how 
it ought to be administered. The appellant (for the next-of-kin) contends that the 
gift is void—that it is not a valid charitable trust. The Attorney-General for the 
Commonwealth of Australia contends that it is a valid trust, and that it ought to 
be administered by the trustees of a certain statutory Repatriation Fund for 
Australian soldiers. The Attorney-General for the State of New South Wales 
contends also that it is valid, but says that the judge in equity was right in 
ordering, as he did, that a scheme should be settled. 

Before dealing with and deciding the proper construction of the words of gift, 
their Lordships find it convenient to discuss some propositions of law in view of 
which the case falls to be decided. To ascertain whether a gift constitutes a valid 
charitable trust so as to escape being void on the ground of perpetuity, a first 
inquiry must be whether it is public—whether it is for the benefit of the community 
or of an appreciably important class of the community. The inhabitants of a parish 
or town, or any particular class of such inhabitants, may, for instance, be the 
objects of such a gift, but private individuals, or a fluctuating body of private 
individuals, cannot. If this test is satisfied, is it necessary to find, further, that 
the class is confined to poor persons, to the exclusion of persons not poor? Is 
poverty a necessary element? In argument it was scarcely pressed that it is 
necessary, and after the decision in Goodman vy. Saltash Corpn. (1) it was not 
possible to maintain the general proposition that it is. A trust or condition in 
favour of the free inhabitants of ancient tenements in the borough of Saltash, in 
accordance with a usage whereunder they had the privilege of dredging for oysters, 
was there held to be a valid charitable trust, and, obviously, some of the inhabitants 
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might not have been poor. The poor are 
the profits to be derived from their sale. In the course of the judgments reference 


was, in fact, made to the character of the ‘‘free inhabitants’’ in terms which show 
that the noble and learned Lords were, in fact, not regarding them as poor. Thus 
Lorp Cairns says (7 App. Cas. at p. 650) that he must conclude that they were 
persons who originally had some share in the corporation of the borough of Saltash 
and were in some way connected with t ORD 

App. Cas. at p. 668) states the same matter more at large, and indicates that they 
were probably the burgesses and were persons who contributed to the public charges 
and took their part in bearing the public duties. In the course of the judgments in 
that case, Lorp SeLBorNe says (7 App. Cas. at p. 642): 


“A gift subject to a condition or trust for the benefit of the inhabitants of a 
parish or town, or of any particular class of such inhabitants, is (as I under- 
stand the law) a charitable trust, and no charitable trust can be void on the 
ground of perpetuity.”’ 
Lorp Carrns says (ibid. at p. 60) : 

‘‘A trust of that kind [i.e., a trust for the free inhabitants of ancient tenements 
in the borough] would not in any way infringe the law or rule against per- 
petuities because we know very well that where we have a trust which if it 
were for the benefit of private individuals, or a fluctuating body of private 
individuals, would be void on the ground of perpetuity, yet if it creates a 
charitable trust—that is to say, a public interest—it will be free from any 
obnoxiousness to the rule with regard to perpetuities.”’ 


Neither of the noble and learned Lords adds poverty as a relevant factor, and, 
obviously, a class of all the free inhabitants is not a class confined to its poorer 
members. 

In Re Christchurch Inclosure Act (2) (88 Ch.D. at p. 530) Lixvuey, L.J., 
referring to the Saltash Case (1), said: 


‘Had it not been for the decision of the House of Lords in Goodman v. Saltash 
Corpn. (1) we should have felt great difficulty in holding this trust to be a 
charitable trust; for, although the occupiers of these cottages may have been, 
and perhaps were, poor people, the trust is not for the poor occupiers, but for 
all the then and future occupiers, whether poor or not.”’ 


The decision in Re Christchurch Inclosure Act (2) followed and illustrated the 
Saltash Case (1), the class being the occupiers of certain cottages which had 
theretofore enjoyed rights of turbary over tracts of commonable and waste lands of 
a manor. 

T'inding themselves in this difficulty, counsel for the appellant advanced an 
ingenious argument, viz.: that in both these cases the person who claimed the 
benefit was entitled to it as matter of right, and that the case in which a member 
of the class is entitled to the benefit as matter of right, if he chooses to claim it, 
and the case in which he is eligible for the benefit, but would only enjoy it if in 
the administration of the trust the trustees think proper to give it him, are different, 
and that in the latter case poverty is a necessary element. The proposition is 
strange that a trust may be charitable if the rich are as matter of right objects of 
the trust, but cannot be charitable if they can share, if, and only if, the trustees 
administering the fund think proper to admit them to benefit. Their Lordships 
can find no principle on which this contention can be based. The difference, if 
any, would seem to be the other way. Counsel were unable to cite any authority 
for their proposition, and although, if it were sound, it would surely have received 
attention before this, yet their Lordships are not prepared to dismiss it without 
examination, and therefore proceed to examine it. 

In the investigation of the legal meaning of the word ‘charity’ as distinguished 
from its popular meaning the statute of Elizabeth (43 Eliz., c. 4) must always be 
the starting-point. That statute has long been obsolete, and was finally repealed 
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by the Mortmain and Charitable Uses Act, 1888, subject to saving words not 
material for the present purpose. The words in the preamble are not a definition 
of charitable uses, but are a detailed statement of certain uses which are to be 
charitable, and in dealing with the matter the course which the Court of Chancery 
has pursued has been to look at the enumeration of the charities in the statute, 
and to include under the word ‘‘charitable’’ any gift of funds for a public purpose 
which is analogous to those mentioned in the statute. In fact, the legal meaning 
and the popular meaning of the word ‘‘charitable’’ are so far apart that it is 
necessary almost to dismiss the popular meaning from the mind as misleading 
before setting out to determine whether a gift is charitable within the legal mean- 
ing. For instance, the statute includes gifts for the repair of bridges, ports, 
harbours, causeways, and highways—objects, obviously, of benefit not to the poor 
only, but to the community as a whole, comprising rich as well as poor. From 
this point their Lordships may well pass on to Lorp MacnaGuTen’s famous judg- 
ment in Income Tax Special Purposes Comrs. v. Pemsel (3), where, taking his 
start evidently from Sir Samuel Romilly’s argument in Morice v. Bishop of Durham 
(4) (10 Ves. at p. 531), he says ({1891] A.C. at p. 583): 
“How far, then, it may be asked, does the popular meaning of the word 
‘charity’ correspond with its legal meaning? ‘Charity’ in its legal sense 
comprises four principal divisions; trusts for the relief of poverty; trusts for 
the advancement of education; trusts for the advancement of religion; and 
trusts for other purposes beneficial to the community not falling under any 
of the preceding heads."’ 


His fourth head does not contain the word ‘‘poor.’’ He does not say ‘‘beneficial to 
the poorer members of the community’’; he says, ‘‘beneficial to the community." 
Did he mean his words to be read as confined to the poor? Education and religion, 
two of the heads which he had just mentioned, do not require any qualification of 
poverty to be introduced to give them validity. If he was going by general words 
to add a fourth class in which poverty must be an ingredient, he would surely 
have said so. He goes on to say: 

‘The trusts last referred to (i.e., the fourth class) are not the less charitable 

in the eye of the law because incidentally they benefit the rich as well as the 

poor.”’ 

Upon the word ‘‘incidentally’’ might, perhaps, have been founded an argument that 
the trust is invalid as a charitable trust if it benefits the rich in any way other than 
indirectly, but for the fact that Goodman v. Mayor of Saltash (1) had nine years 
before upheld as charitable a trust under which rich as well as poor could, not 
incidentally, but directly, claim to share the benefit. Their Lordships understand 
Lorp MacnaGuTen’s words as meaning ‘‘beneficial to the community,”’ and not 
“beneficial to the poor members of the community.’ 

A large number of cases were cited at the Bar—such, for instance, as Blair v. 
Duncan (5), Grimond vy. Grimond (6), and Re Sidney, Hingeston v. Sidney (7), in 
which a gift not confined to charitable purposes, but given to ‘charitable or public 
purposes,” or a gift to ‘‘such charitable or religious institution and societies as my 
trustees may sclect,”’ or a gift ‘‘for such charitable uses or for such emigration 
uses, or partly for such charitable uses and partly for such emigration uses, as my 
trustees shall select,’’ were held not to create valid charitable trusts because either 
they were not confined to charitable purposes or were so vague as to be void for 
uncertainty. The latest case of this kind is A.-G. v. National Provincial and 
Union Bank of England (8). These lend no assistance to the present inquiry. 
There is, however, one case of this kind—Re Macduff (9)—in which Linptey, L.J., 
does say something which is relevant but which is not in favour of the appellant. 
He says ([1896] 2 Ch. at p. 464): 

“I am quite aware that a trust may be charitable though not confined to the 

poor, but I doubt very much whether a trust would be declared to be charitable 


which excluded the poor.” 
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With the case last supposed their Lordships are not here concerned. Upon a 
review of the authorities and after the decision in the Saltash Case (1), they agree 
with Linpuey, L.J., in the case first supposed. They are of opinion that a valid 
charitable trust may exist notwithstanding the fact that in its administration the 
benefit is not confined by the donor to the poor to the exclusion of the rich. ; 

It is, perhaps, well to mention two cases cited for the appellant, Re Gassiot (10) 
(decided by Cozmns-Harpy, J.) and Re Elliott (11) (decided by Parxer, J.), in 
which are to be found expressions which the appellant sought to use as indicating 
poverty as a necessary qualification. Their Lordships content themselves with 
pointing out that in neither case was the Saltash Case (1) cited. Their Lordships 
pass on to consider the nature of the gift and the words of gift in the present case. 
The words are: 

‘unto the trustees for the time being of the ‘Repatriation Fund’ or other 

similar fund for the benefit of New South Wales returned soldiers.”’ 


The facts are that when the testator made his will, and when he died, the following 
had been the history of a ‘‘Repatriation Fund,"’ not for New South Wales returned 
soldiers in particular, but for Australian soldiers generally. Statute No. 7 of 1916 
of the Commonwealth of Australia, intituled ‘‘The Australian Soldiers Repatriation 
Fund Act, 1916,’ established a statutory fund called ‘‘The Australian Soldiers’ 
Repatriation Fund,’’ and appointed trustees of the fund and defined their powers 
and duties. It provided for ‘‘State War Councils’’ for each State in the Common- 
wealth, gave the trustees power to allocate sums or property to each State War 
Council, and gave the council power to apply those funds for the assistance and 
benefit of Australian soldiers and of their dependants. The Governor-General was 
empowered to make regulations prescribing the conditions under which a State War 
Council might expend sums allocated to it. Under this Act regulations were made, 
including a regulation as follows : 


‘Regulation 11 (4) The State War Council or the committee thereof, as the 
case may be, shall regard as ineligible any applicant who—(a) is deemed by it 
to have adequate means or to be adequately provided for under any scheme 
promoted by any governmental or private agency; . . . but may, if it thinks fit. 
recommend the application of any such applicant for the favourable considera- 
tion of the trustees.”’ 


By the Act No. 87 of 1917, ‘‘The Australian Soldiers Repatriation Act, 1917,’’ the 
Act of 1916 was repealed, a Repatriation Commission was appointed, by s. 9 there 
was to be a State Repatriation Board for each State, and by s. 12 there might be 
local committees within a State, and they could raise and control funds for the 
district and disburse funds within the district. By s. 17 the control of local 
funds for the repatriation of Australian soldiers theretofore raised in a district were 
vested in the trustees of the fund, and by s. 16 all the trust properties were vested 
in the commission. A subsequent Act, No. 15 of 1918, contains a long section, the 
substance of which is that motherless children and widows and dependants and 
persons incapacitated, and so on, are in particular the objects of assistance. Under 
this Act of 1918 again, statutory regulations were made. They are very lengthy 
and detailed. On looking through them, their Lordships are satisfied that the 
giving assistance which the soldier or his dependants require is that which it is 
intended to give, and the weekly allowances which are to apply to different cireum- 
stances, ranging as they do from 42s. to 86s. 6d. a week, show that the class to 
be benefited is not the rich. 

This was the state of the legislation when the testator died. There was not at 
his death any Repatriation Fund for the benefit of New South Wales soldiers, 
as distinguished from Australian soldiers. After his death Act No. 6 of 1920 was 
passed. This repealed the previous Acts, and appointed a Repatriation Com- 
mission, and s. 13 (1) appointed a Repatriation Board for each State. There ean 
be no question but that the gift in the testator’s will satisfies the first test required 
to support it as a good charitable trust. It is a public trust and is to benefit a 
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class of the community, viz., men from New South Wales who served in the war 
and were returned or to be returned to their native land. Further, if it were 
necessary to consider at all the question of a trust for the poor, it is a gift which 
is to benefit that class in some sense expressed by the word “‘repatriation."’ This 
does not mean simply restoring them to New South Wales by paying their fare 
home. They may be ‘‘returned’’ already, not “returning’’ soldiers. It means 
restoring them to their native land and there giving them a fresh start in life. 
Their Lordships have no doubt that this is a charitable purpose. If it were (which 
in their opinion it is not) necessary to find that need of assistance is to be a 
qualification for benefit—that the gift is charitable in the sense of assisting the 
needy—they find that the words ‘‘Repatriation Fund,’ in the facts as to the 
Australian Repatriation Fund of which no doubt the testator had knowledge, 
indicate an intention to benefit the needy. If his words ‘‘Repatriation Fund or 
other similar fund’’ are referable at all to the statutory Australian Soldiers’ 
Repatriation Fund, and if it were necessary to find a reference to poverty, their 
Lordships have no difficulty in finding it. The testator’s words may be read in 
more than one way. First, the words ‘‘for the benefit,’’ &¢., may qualify both 
the words ‘‘Repatriation Fund’’ and the words ‘‘or other similar fund.’’ If this 
be the meaning, there is no gift to the trustees of the statutory Repatriation Fund, 
for there was no such fund for the benefit of New South Wales returned soldiers. 
Secondly, the language may be read as if the words ‘‘Repatriation Fund’’ were 
separated from that which follows and as if the next words stood apart, with the 
result that the words ‘‘for the benefit,’’ &c., qualify the ‘‘other similar fund’’ and 
nothing else. It remains, however, that the latter fund is to be one ‘‘similar’’ to 
the former, and the test of similarity must lie in benefit to New South Wales 
returned soldiers. The Repatriation Fund, therefore, must again be one for the 
benefit of New South Wales returned soldiers. Thirdly, the words may be read 
as a gift for the benefit of New South Wales returned soldiers, but made to the 
trustees of the Repatriation Fund (meaning the statutory ‘‘Australian Soldiers’ 
Repatriation Fund’’) or other similar fund. If this were the meaning the Attorney- 
General for the Commonwealth would succeed. But the language, in their Lord- 
ships’ opinion, does not bear this meaning. The words ‘‘Repatriation Fund”’ are 
in the will in inverted commas, and purport to state the name of the fund to which 
the testator refers. To bear this meaning they would look to find the correct name, 
‘Australian Soldiers’ Repatriation Fund,"’ set out at length. It is not the phrase 
used. 

From these considerations, in their Lordships’ opinion, two results follow: First, 
as between the Commonwealth of Australia and the State of New South Wales 
the administration of the fund does not rest with the former; and secondly, inas- 
much as there is no Repatriation Fund for New South Wales returned soldiers, 
there are no named trustees who are to govern the administration and no detailed 
directions given as to administration, with the result that it is necessary to settle 
a scheme. It results that there was created here a valid charitable trust; that in 
the circumstances above stated the trustees of the statutory fund known as the 
“Australian Soldiers’ Repatriation Fund”’ are not the trustees of the charity ; that, 
for want of a trustee named with certainty and for want of clear directions as to 
the administration of the fund, it is necessary to settle a scheme. This was the 
opinion of the learned judge in equity. Their Lordships agree with aa oe, 
appeal should be dismissed with costs, and the cross-appeal will also stan : *€ 
missed, but without costs. Their Lordships will humbly advise His Majesty 


accordingly. ra 
Ran Appeal dismissed. 


Solicitors: Bell, Brodrick & Gray; Coward & Hawksley, Sons & Chance; Light 
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[Kine’s Brencn Division (Lord Hewart, C.J., Shearman and Salter, JJ.), 

November 7, 10, 1924] 

[Reported [1925] 1 K.B. 129; 94 Lid .K:B. 874; 182 LT: 377; B 
88 J.P. 204; 41 T.L.R. 97; 22 L.G.R. 792; 27 Cox, C.C. 701) 
Merchandise Marks—False trade description—Defence—Innocence of intention 

to infringe Act—Merchandise Marks Act, 1887 (50 & 51 Vict., c. 28), s. 2 (2). 

By s. 2 (2) of the Merchandise Marks Act, 1887: ‘Every person who sells 

. . or has in his possession for sale . . . any goods or things to-which any... 
false trade description is applied . . . shall, unless he proves: (a) That having Q 
taken all reasonable precautions against committing an offence against this 
Act, he had at the time of the commission of the alleged offence no reason to 
suspect the genuineness of the trade mark, mark, or trade description; and 
(b) That on demand made by or on behalf of the prosecutor, he gave all the 
information in his power with respect to the persons from whom he obtained 
such goods or things; or (c) That otherwise he had acted innocently; be guilty 
of an offence against this Act.”’ 

A stipendiary magistrate dismissed a summons against the respondents for 
selling, contrary to s. 2 (2), stockings to which a false trade description had 
been applied, namely, that they were silk stockings whereas in fact they were 
not made of silk, on the ground that while their servant, who had bought the 
stockings for sale on their behalf, had not properly examined the stockings and BB 
so had not ‘“‘taken all reasonable precautions against committing an offence 
against the Act’? within para. (a) of the subsection, she had, within that 
paragraph, had ‘‘no reason to suspect the genuineness of the trade descrip- 
tion,’’ and so had ‘‘acted innocently’’ within para. (c). 

Held: the defence under paras. (a) and (b) and that under para. (c¢) were 
separate and distinct, and proof of part of para. (a) could not be accepted as BW 
proof of innocence under para. (c); innocence under para. (c) meant innocence 
of any intention to infringe the Act, as where the infringement was committed 
by inadvertence or mistake; the respondents had intended to sell the stockings 
under the description of ‘‘silk’’; and, therefore, the decision of the magistrate 
was wrong. 

Notes. The Merchandise Marks Act, 1887, has been amended by the Merchan- G 
dise Marks Act, 1953 [83 Hatspury’s Srarures (2nd Edn.) 915]. Section 2 (2) 
of the 1887 Act has been clarified by s. 4 of the 1953 Act so that s. 2 (2) is to be 
construed in the way in which it has been construed by the courts, i.e. that two 
quite distinct offences are open under the subsection. 

Followed and applied: Mercer v. Pyramid Sand and Gravel Co. (1944), 109 J.P. 
54. Applied: Kat v. Diment, [1950] 2 All E.R. 657. Referred to: Slatcher v. H 
George Mence Smith, Ltd., [1951] 2 All E.R. 388. 

As to false trade description, see 32 Hatspury’s Laws (2nd Edn.) 673, 674; and 
for cases see 43 Dicrest 239-242. For Merchandise Marks Act, 1887, see 25 
Hauspury’s Statutes (2nd Edn.) 1113. 
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240, 849. . 
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Case Stated by a metropolitan magistrate on a prosecution under the Merchandise 
Marks Act, 1887. 

The information was laid by the appellant Allard against the respondents, 
Selfridge & Co., Ltd., charging the respondents ‘‘with having unlawfully sold 
certain goods, namely, one pair of silk stockings, to which a false trade description 
was applied as follows, ‘silk,’ contrary to s. 2 (2)’’ of the statute. It was con- 
tended on behalf of the respondents that all reasonable precautions had been taken 
against committing an offence against the Act, the respondents’ servant who had 
sold having no reason to suspect at the time of the sale the genuineness of the 
trade description, i.e., that the requirements of s. 2 (2) (a) and (b) of the Act had 
been fulfilled. The magistrate found that all reasonable precautions had not been 
taken by the respondents, so that the respondents were not entitled to the protec- 
tion given by the two paragraphs mentioned. In the judgment which accompanied 
and was part of the Case he said: 

“I have got to say whether, all reasonable precautions having been taken, the 

purchaser had no reason to suspect the genuineness of the trade mark or trade 

description. Miss Snow [the respondents’ buyer] purchased these goods of a 

man named Weissberger; he represents himself to be a manufacturer and 

importer, but it is clear that he was not in a very large way of business. It is 

a name that is not known at all, and his business is so small that he himself 

goes round continually putting his samples before potential purchasers. He 

seems to have called at this place over and over again unsuccessfully, and then 
at last this lady is induced to make a purchase. It does not seem to me that 
she made any inquiries whether he was a person of reputation or not. I do 
not suppose he is at all of the class of manufacturers of whom this firm 
ordinarily buys; he came before her without anything to support his reputation 
or to show that he is a person to be trusted. Then she purchases these 
stockings; she applies a very superficial test, merely handling and looking at 
them, and upon that she pronounces them to be silk. At the time she knew 
of two very simple tests which she herself might have applied—the strength of 
fibre test and the burning test—and she also knew of the nitric acid test. The 
only reason she seems to give for not applying these tests is that it might have 
involved the destruction of one of the stockings.”’ 

The magistrate decided 

“that in conducting the sale of the stockings the servant of the respondents 

had acted in perfect good faith and had not in any way been guilty of fraud.”’ 
He said that, taking all the circumstances into consideration, although he very 
much regretted it, he had to find that there was negligence on the part of the buyer. 
He proceeded : 

“Then I come to the most difficult part of the case, whether the defendants in 

this case acted innocently. They are responsible for everything that Miss 

Snow did, and if she acted innocently they had the advantage of it. Did she 

act innocently? She did act innocently, unless negligence is not innocence. 

I do not think upon the judgment in Christie, Manson and Woods v. Cooper (1) 

that negligence cannot be considered innocence, because it speaks of the 

mens rea; that means intent to cheat or intent to defraud, not mere negligence, 
and the judges say that if the mens rea can be proved to be absent then no 
offence is committed.”’ ; 

Accordingly, he dismissed the summons but stated this Case. 

Sir Duncan Kerly, K.C., and H. D. Roome for the appellant. 

Hawke, K.C., and Walter Frampton for the respondents. 

LORD HEWART, C.J.—The learned magistrate has decided this case upon the 
view that mens rea for the purposes of this statute, or at any rate this part of the 
statute, means intent to cheat or intent to defraud. The question is whether he 
was right in deciding that to constitute the offence proof of mens rea in that sense 


was necessary. 
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Much has been said upon the scheme of this legislation, and some questions have .-A 


been raised which it is not necessary to determine for the purpose of deciding this 
ease. ‘he real contention which has been made, both before the learned magistrate 
and in this court, a contention said to be derived from the judgments in Christie, 
Manson and Woods v. Cooper (1), is that the words in s. 2 (2) (c), ‘that otherwise 
he had acted innocently,’’ are sufficient to enable a person to make good a defence 
by proving a part and only a part of what is contained in paras. (a) and (b). The 
section is dealing with a considerable variety of matters as to which, in the course 
of trade, it is quite obvious that different considerations may apply. The section 
is dealing at one and the same time with selling, exposing for sale, and having in 
possession for sale or any purpose of trade or manufacture, any goods which in 
some one or other of a variety of ways offend. I leave out the words which for 
the purposes of the present case are not immediately necessary. The charge here 
was, selling a pair of stockings to which a false trade description was applied. The 
words of the subsection which relate to such a transaction as that are these: ‘‘Every 
person who sells . . . any goods or things to which . . . a false trade description is 
applied” shall be guilty of an offence against this Act unless he proves certain 
things—in other words, the scheme of the statute, which is undoubtedly a rigorous 
statute, intended to deal with offences of a notorious and at one time, at any rate, 
prevalent character, is that, when certain events are proved, the proof of the 
offence is complete unless the defendant is able to discharge the burden which 
the statute puts upon him by way of defence. 

What are the defences which the statute contemplates? It is quite obvious 
when one looks at the framework of this section that there is a clear distinction 
of a twofold nature. The defendant may prove the matter which is contained in 
(a) and (b), (a) and (b) being united by the conjunction ‘‘and’’; but apart 
altogether from (a) and (b), he may prove (c). The words of (c) are not ‘‘that he 
had acted innocently’’; the words of (c) are ‘‘that otherwise he had acted inno- 
cently.’’ In other words, there is the clearest possible dichotomy; if a person is 
going to prove that which is contained in (a) and (b), that is one line of defence; 


E 


but if the cireumstances are such that, while his defence is of that nature, it is F 


built upon materials that are incomplete, so that he fails in proving (a) and (b), 
he cannot then have recourse to (c) for the purpose of establishing a portion only 
of that which is first alleged under the head of (a) and (b). To hold the contrary 
would be destructive of this part of the section, and it would involve what appear 
to me to be at least two absurdities. One is that it would involve the conclusion 


that paras. (a) and (b) contain a mere illustration exempli gratia of the kind of G 


defence which may be put forward, and the other conclusion which is involved is 
that the word ‘‘otherwise’’ has to be omitted from the phrase ‘‘that otherwise he 
had acted innocently.’’ As I understand this section, it means that if a defendant 
is going to seek to excuse himself upon the ground that he had no reason to suspect 
the genuineness of the trade mark or trade description, he must first lay the 
foundation for the defence by establishing that he had taken all reasonable pre- 
cautions—in other words, the statute says: ‘‘We will not listen to an excuse to 
the effect that there was no reason to suspect until the person who says he has 
no reason to suspect shows that he had taken all reasonable precautions.” In this 
case that foundation is expressly found to be absent; there had been a failure to 
take all reasonable precautions, and a defence therefore based upon the absence of 
reason to suspect the genuineness of the trade description was impracticable. 

What, then, was the defence that was raised? The only defence that was open 
was that in some way other than that referred to in (a) the respondents had acted 
innocently. But what was done was to seek to show that, although reasonable 
precautions had not been taken, there nevertheless was no reason to suspect the 
genuineness of the trade description; in other words, the argument involves this 
proposition, that one is to read the first words of para. (a), not as they appear in 
the statute, that, having taken all reasonable precautions against committing an 
offence, the respondent's buyer had at the time of the sale no reason to suspect, 
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but that having taken or not taken, as the case may be, all reasonable precautions 
against committing an offence, he had at that time no reason to suspect, &c. That 
seems to me, with great respect, to be nonsense. — 

But an argument was made upon Christie, Manson and Woods v. Cooper (1). 
That case was decided twenty-four years ago. It may be that if one looks at 
particular passages in the judgments in that case they do appear to afford some 
slight assistance to the argument which in the present case is made on behalf of 
the respondents. In my opinion, the judgments in that case are to be read very 
strictly in relation to the particular and peculiar facts of that case and are not to 
be extended. In that case Messrs. Christie, Manson and Woods had described in 
their catalogue as Dresden china something which was not Dresden china, and 
there were upon that china certain marks resembling a good trade mark of Dresden 
china. Fortunately, however, before the sale took place the attention of the sellers 
was directed to the true facts, and, accordingly, when the auctioneer reached that 
particular lot he said to the assembled buyers: ‘‘Our attention has been directed 
to this lot, and we sell it for what it is. You see what there is. What shall we 
say for it?’’ In other words, the sellers were not putting forward the untrue mark 
as being a true mark; they were doing their best to erase it, they were doing their 
best to obliterate the false trade mark from the article sold; they did not do it 
physically nor did they attempt to do it physically, but by words employed to the 
bidders at the time they endeavoured to render the falsity of the mark of no effect, 
and that being so the judges came to the conclusion that the conviction must be 
quashed. 

When one compares the decision in that unique case with the decision ten years 
later in Stone v. Burn (2), the limitations upon the earlier judgments seem to be 
reasonably clear. In Stone v. Burn (2) the appellant, who was a bottler of beer, 
had in the course of his business come into possession of certain bottles belonging 
to a brewery company called Felinfoel Brewery Co., which were embossed with 
the name of that company. He filled them with beer brewed by Bass & Co., 
applied that company’s labels upon the bottles, and then sold the contents as being 
Bass & Co.’s beer. It was held, nevertheless, that he had applied a false trade 
description—that is to say, the name of the Felinfoel Brewery Co.—none the less 
because the presence of Bass’s labels on the bottles would prevent a reasonable 
purchaser from supposing that he was buying anything but Bass’s beer. Prckrorp, 
J., said ({1911] 1 K.B. at p. 933): 

“In Christie, Manson and Wood v. Cooper (1) the court did indeed quash a 
conviction on the ground that the appellant had acted innocently and that the 
magistrate was bound in law so to find. I confess I share the doubts expressed 
there by CHANNELL, J., as to whether the question is one for the court, or 
whether the case ought not rather to be remitted to the magistrate for 
re-consideration. But that case was a very different one from the present.’ 


Lorp CoteripGE, J., said : 
“The only defence could be that he was acting innocently. But, as was said 
by CHANNELL, J., in Christie’s Case (1), ‘the innocence contemplated by the 
Act is innocence of any intention to infringe the Act of Parliament.’ Such 
innocence can only exist where the infraction was committed by inadvertence 
or mistake of fact. And here the appellant knew all the facts—his only 
mistake was as to the effect of the statute.”’ 


In the present case the learned magistrate appears to have fallen into two errors. 
In the first place, he has paid insufficient attention to the structure of paras. (a), 
(b) and (c) in s. 2 (2) of the statute, with the result that the word “otherwise has 
apparently been overlooked. He seems to have been of the opinion that under 
this section a defendant can establish innocence by proving a portion of what is 
contained in (a), and that if he proves a portion of what is contained in (a) he 
comes under (c). Secondly, the learned magistrate has clearly taken the view that 
mens rea for the purposes of this statute means intent to cheat or intent to defraud. 
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I think that is an erroneous view, and the true view of the meaning of the words A 
“otherwise had acted innocently” is that which was expressed in the case already 
mentioned ; ‘The innocence contemplated by the Act is innocence of any intention 

to infringe the Act of Parliament.’’ It has been said, and I think quite truly, 
that the phrase ‘‘any intention to infringe the Act of Parliament is capable, at 
any rate for purposes of controversy, of two interpretations. What is meant by 
these words is an intention to do the act which is in fact prohibited by the statute. B 
It is not necessary to enter upon the inquiry how much is involved in the words 

in para. (c) of s. 2 (2), ‘that otherwise he had acted innocently.’’ It is quite 
obvious, when one looks at the great variety of transactions or acts or states 
contemplated by the words of sub-s. (2), that in different circumstances different 
facts might afford a defence under that heading, but this at least is clear, that 
where the terms ‘“‘he had acted innocently’’ are qualified and governed by the © 
word ‘‘otherwise,’’ the innocence which is spoken of cannot be a fragment of what 

is already referred to in (a) and (b). In my opinion, therefore, this appeal 
succeeds, and the case ought to go back to the learned magistrate with a direction 

to convict. 


SHEARMAN, J.—I am of the same opinion. I agree with my Lord that this D 
case might be decided on the bare words ‘‘or otherwise’’ in s. 2 (2) (c) of the Act, 
for a person charged with this offence cannot, if he establishes half of the require- 
ments of para. (a), say that by so proving he comes within para. (c). But the case 
has been argued on far wider grounds, and, therefore, I desire to give my judgment 
upon wider grounds. 

In my opinion, there were no facts on which the magistrate could have found, E 
quite apart from the word ‘‘otherwise,’’ that the respondents were innocent 
within the meaning of the Act. This is one of the many cases where confusion 
has arisen by the loose use of the words mens rea. The true translation, to my 
mind, of mens rea is ‘‘criminal intention,’’ or, to put it at greater length, ‘‘the 
intention to do the act which is made penal by the statute, or by common law.” 

It is true as to the mass of our old common law before it was put into statute that F 
the laws of morality and crime were much the same. Mens rea in a mass of cases 
does involve moral blame, and the result is that people have got into the habit of 
translating these two Latin words mens rea as meaning a guilty mind, and there 

is a widespread notion that you cannot be guilty of any penal act unless you have 

an immoral or wicked mind in what you did. That, to my mind, is wrong, but 
that notion of mens rea will be found in a great many of the earlier cases. In G 
view of that notion many learned judges did say that there were cases where a 
man might be a criminal although he had no mens rea or guilty mind. Of course, 
that is quite true if one accepts the old meaning of mens rea. 

What one has to consider in this statute is what was the act struck at. I think 
this statute is fairly clear. It is a statute absolutely forbidding certain voluntary 
and intentional acts. Section 2 (1) commences by speaking of trade marks and 
falsely applying them, and then it goes on to throw the onus upon the defendant 
in those cases to prove that he acted without intent to defraud. A number of 
other acts are struck at and absolutely forbidden by s. 2 (2), and it is under that 
subsection that this prosecution comes. It is alleged that the respondents were 
selling an article to which a false trade description was applied—that is, inten- 
tionally selling it and intentionally applying to it that false description. The I 
additional words are not exactly the same as under s. 2 (1), that the seller must 
prove that he acted without intent to defraud; there are a number of exceptions 
provided, which, if the seller proves them, he is deemed not to be guilty, but to 
be proved innocent. The onus is put upon the defendant to prove either sub-s. (2) 
(a) and (b) or (2) (c), and, if he does, then he is proved innocent, and that means 
that the case ought to be dismissed. The two subsections are in different words, 
and the absence of intent to defraud is in s. 2 (1), but the scheme is much the 
same. 
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What the learned magistrate found in this case was that these stockings were 
sold deliberately and intentionally by salesmen in the shop and described as silk 
when as a matter of fact they were not silk at all. That is proof of intention unless 
the respondents can bring themselves under paras. (a) and (b) or (c). They gave 
evidence under (a); (b) did not apply because apparently no demand was made. 
The whole evidence of the respondents as set out in the case was designed to prove 
their innocence under (a). The magistrate held that on the facts they failed. An 
argument was put up by counsel on the authority of Christie, Manson and Woods 
v. Cooper (1) that, notwithstanding the clear words in the statute, it was always 
incumbent on the prosecution to prove moral or intentional guilt. The magistrate 
adopted that view, and, as there was no moral guilt in the person who had failed 
to justify under paras. (a) and (b), he dismissed the summons. My Lord has 
already pointed out that that was wrong in two ways; it cast the onus of proof 
on the wrong party, and he was employing the word ‘‘otherwise”’ as really dividing 
up what is the defence under s. 2 (2) (a) and (b). 

In my judgment it was also wrong because Christic, Manson and Woods v. 
Cooper (1) was entirely misunderstood. I find myself quite unable to see how, 
upon the facts of that case, the acquittal was justified. It is clear that it was a 
trumpery offence, because Messrs. Christie had sold some Dresden articles which 
had got forged marks upon them, but, being warned beforehand, they had told the 
purchasers not to rely upon the marks. The only justification for an acquittal in 
that case was that the court regarded the marks as having been blotted out, but 
the fact was that the articles had got these marks upon them when sold by 
Christie’s. When these facts were proved GrantHam, J., gave his judgment on 
these grounds : 


“On it being brought to their attention that there was a doubt as to the 
genuineness of the article, they communicate that doubt to the purchaser, 
and sell the article for ‘what it is.’ Their action was bona fide, and it seems 
to me that they ought not to have been convicted.”’ 


That is clearly acting upon the fallacy that under this Act if you prove you were 
an honest man you could not be convicted. I think that was wrong. CHANNELL, 
J., put the matter entirely on the right basis in his judgment. When dealing with 
the word ‘‘innocent’’ he said: ‘‘The innocence contemplated by the Act is inno- 
cence of any intention to infringe the Act of Parliament.’’ That, I think, was 
quite sound. Then he went on to say—I am unable to understand it myself: 


“Tt seems to me quite clear that there may be innocence of any intention to 
infringe the Act, even although there may be suspicion of the genuineness of 
the article or trade mark,”’ 


and he went on to say that, in his judgment, there was innocence in that case 
although it was admitted that the appellants intentionally, although quite honest 
people, sold the china with that mark upon it. I think the right principles were 
laid down by CHANNELL, J., but I feel a difficulty in seeing how he applied them 
to the facts of that case. 

There are many later cases which I need not refer to, and there is particularly 
Stone v. Burn (2), where all the learned judges decided on the same right lines, 
and Lorp ALversToneE, C.J., says that the person who sold the beer, though quite 
an honest person, had sold it in a bottle to which a false name was applied, and 
he says: 

“Tt appears that he without any intention of doing anything wrong bottled 

Bass’s beer in bottles belonging to and embossed with the name of the Felinfoel 

Brewery,” 
and, therefore, ought to be convicted. Although he was acting quite honestly and 
put a Bass’s label upon it, he ought to be convicted because he intentionally sold 
the article. Picxrorp, J., cited also passages in the judgment of CuanneLL, J., in 
Christie, Manson and Woods v. Cooper (1) and his definition, and Lorp CoLEeRIDGE, 
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J., said (and I quite agree with what he said), again citing the definition given by 
CHANNELL, J., of what innocence was in Christie's Case (1): 


“The innocence contemplated by the Act is innocence of any intention to 
infringe the Act of Parliament. Such innocence can only exist where the 
infraction was committed by inadvertence or mistake of fact. 


I think that is the clear scheme of the statute; and in this case on the wider 
ground that there was no evidence upon which the magistrate could have found 
that there was innocence or absence of any intention to commit the act forbidden 
by the Act of Parliament—viz., the sale to a purchaser of these articles to which 
a false trade description was applied—I think the appeal should be allowed. 

I will only add that I have found another case, an older decision on s. 2 (1), 
which is entirely analogous to this, and that is Starey v. Chilworth Gunpowder 
Co. (8), where some quite honest people sold some gunpowder, quite as good as 
what they purported to sell, but with a false trade description. The learned judges 
who decided that case were Lorp CoLertpGE, C.J., and Maruew, J., and the Lord 
Chief Justice, when dealing with the words ‘‘unless he proves that he acted without 
intent to defraud”’ in s. 2 (1), said that the fraud contemplated was intentionally 
selling to a purchaser an article which was not that for which the purchaser was 
stipulating. Marnew, J., said: 


“I am of opinion that the words ‘intent to defraud’ mean more than an intent 

to cheat a customer. The Act makes a new offence by providing—in s. 2 (1)— 

that every person who applies any false trade description to goods shall be 

guilty of an offence against the Act. The words ‘without intent to defraud’ 

apply to cases where a person uses a particular mark without any intent in 

so doing to induce a buyer to accept goods which might otherwise be rejected.”’ 
That is to say, fraud is the intent struck at by the real operation of the Act. 

On these grounds I think that the plain meaning of the statute is that guilt and 
innocence are both determined by the question whether intentionally an act has 
been done which is contrary to the meaning of the statute. Here that the sale 
was intentional and that the description was false were proved to the satisfaction 
of the magistrate. There was no evidence put before him to show any innocence 
of intention, and, therefore, the case must go back to him to convict. 


SALTER, J.—I agree with the judgments which have been delivered, and, if I 
add any words of my own, it is because in view of the decided cases there may 
have been some doubt as to the true meaning of this subsection. A person who 
sells under the description of ‘silk’? goods which are not in fact silk is guilty of 
an offence against the Act unless he can prove certain things, and in the absence 
of proof by the accused the law assumes that when he sold the goods under the 
description he intended to sell them under the description—that is, that he intended 
to do the act forbidden by the statute. In other words, mens rea is assumed unless 
the accused can prove either paras. (a) and (b) or para. (c). Paragraphs (a) and (b) 
afford a special defence; when these paragraphs are proved mens rea is admitted, 
but, nevertheless, the accused is entitled to acquittal. If he cannot prove (a) and 
(b) he must be convicted unless he can prove (c)—that is, absence of mens rea— 
that is to say, in the present case, that there was no intention to sell these stockings 
under the description of ‘‘silk.’’ Here the respondents failed to prove (a); they 
proved absence of dishonesty, but failed to prove absence of negligence; and as to 
(c), it is obvious that that was not proved, as it could not be contended that the 
respondents did not intend to sell these stockings under the description of “‘silk."’ 
There should therefore have been a conviction. 


Appeal allowed and case remitted. 
Solicitors : Vizard, Oldham, Crowder & Cash; J. Barrington Matthews. 


[Reported by J. F. Watxer, Esea., Barrister-at-Law.] 
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[House or Lorps (Viscount Cave, Viscount Finlay, Lord Dunedin, Lord Sumner 
B and Lord Carson), February 19, 21, 22, March 18, 1924] 


[Reported [1924] A.C. 522; 93 L.J.K.B#625; 181 L.T. 449; 
40 T.L.R. 464; 68 Sol. Jo. 497; 16 Asp.M.L.C. 351; 
29 Com. Cas. 340] 


Shipping—Seaworthiness—No defect in construction or equipment of ship—Fit 

C to receive cargo—Further cargo stowed on top owing to absence of ‘tween 
decks—’Tween decks usual in ships employed in particular trade—Damage 
to cargo stowed at bottom of hold—Loading—Shipowner sued for negligence 
—Not party to contract between charterer and shipper—Right to protection 

of exception in bill of lading. 
Under bills of lading, which contained a condition that the charterers of the 
D vessel were not to be liable ‘‘for any damage [to the goods shipped] arising 
from other goods by stowage or contact with the goods shipped hereunder,” 
the plaintiffs shipped a quantity of palm oil in casks for carriage from West 
Africa to Hull. Unlike ships regularly engaged in the West African trade, the 
ship had no ‘tween decks, the presence of which would have obviated the need 
| to stow cargo on top of the casks, which, following the usual custom, were 
IE stowed in tiers at the bottom of each hold. After the casks had been stowed a 
large quantity of palm kernels were stowed on top of them with the result 
that the casks were damaged and much of the oil was lost. In an action by 
the shippers against the charterers and the shipowners for breach of contract 
and for negligence in which the shippers contended that the ship was struc- 
| turally unfit to carry cargoes in the West African trade, and, consequently, 

F —inot seaworthy to undertake the charter voyage, 

Held (Viscount Fintay dissenting): the question was of the ship’s fitness 

for the shipment of the oil, not of her fitness for that shipment along with 
another or others; at the time of loading the palm oil there was no defect in 
her structure or equipment, but she was fit to receive the oil and carry it 
without injury; the damage to the oil cargo was due to the fact that after the 
G_ecasks had been stowed there was placed on them a weight which they could 
not bear; the ship, being seaworthy when the casks were loaded, could not be 
rendered unseaworthy so far as carrying the casks was concerned by what was 
done subsequently; and, therefore, the loss of the oil was due to bad stowage 
and not to the unseaworthiness of the ship, and the shippers were precluded 
from recovering by the condition in the bill of lading. 
H Held, further: the condition in the bills of lading was intended to be a 
stipulation on behalf of all the persons interested in the ship, and, therefore, 
it operated to protect the owners of the ship although they were not parties to 
the contract contained in the bills of lading, but were sued in tort. 


Notes. Considered: Werner v. Det Bergensk Dampskibsselschaft (1926), 134 

I L.T. 573; Reed v. Page and East, [1927] 1 K.B. 748. Applied: Firemen’s Fund 
Insurance Co. v. Western Australian Insurance Co., Ltd., and Atlantic Insurance 
Co., Ltd., [1927] All E.R.Rep. 514. Considered: Cosmopolitan Shipping Co. 
(Inc.) v. Hatton and Cookson, Ltd. (Liverpool) (1929), 1438 L.T. 296; The Kite, 
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Canadian Transport Co. v. Court Line, Ltd., [1940] 3 All E.R, 112; Midland 
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Bristol and Exeter Railway (Directors) v. Collins (1859), 7 H.L.Cas. 194; 29 ° 
L.J.Ex. 41; 34 L.T.0.S. 62; 5 Jur.N.S. 1867; 11 E.R. 78, H.L.; 8 Digest 
(Repl.) 29, 174. 


Appeal by the defendants from an order of the Court of Appeal (Bankes, Lita, 
and Eve, J.; Scrurron, L.J., dissenting) affirming the judgment of Row narr, J., 
in an action tried by him without a jury. 

The plaintiffs’ claim was for damage to a quantity of palm oil in casks and butts 
while being shipped by them in the steamship Grelwen for carriage from ports on 
the west coast of Africa to Hull. The total number of casks and butts shipped 
was 437 of which 299 casks were shipped at Sherbro, in West Africa, and 138 butts 
at Conakry, in French Guinea. On arrival at Hull it was found in many instances 
that the casks had been crushed or flattened by the weight which had been placed 
upon them and a large quantity of oil had escaped into the holds and bilges of the 
vessel. The defendants, Elder, Dempster & Co., Ltd., who were managers of the 
defendants, the African Steamship Co., and the British and African Steam 
Navigation Co., Ltd., had chartered, on behalf of those companies, the vessel from 
the owners, the defendants, the Griffith Lewis Steam Navigation Co. The Court 
of Appeal, by a majority, held (i) that the ship was unseaworthy inasmuch as she 
was wanting in the necessary equipment to carry the plaintiffs’ oil; (ii) that the 
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charterers were not exempted from liability for breach of their implied warranty 
that the vessel was seaworthy when she started; and (iil) that they and the owners 
of the ship were liable for the loss. The defendants appealed. 


R. A. Wright, K.C., and Pritt for the appellants, Elder, Dempster & Co., Ltd., 
the charterers. 

Neilson, K.C., and Clement Davies for the appellants, Griffith Lewis Steam 
Navigation Co., the owners. 

Jowitt, K.C., and Le Quesne for the respondents. 

The House took time for consideration. 


Mar. 18. The following opinions were read. 


VISCOUNT CAYE (read by Lorp Carson).—The appellants, Elder, Dempster 
& Co., Ltd., who are managers for the appellants, the African Steamship Co. 
and the British and African Steam Navigation Co., Ltd., run to the West African 
ports a line of cargo steamers which carry West African produce. These vessels 
have their holds fitted with ‘tween decks, so that goods stored in the lower part 
of the hold may be relieved from the weight of those stored in the upper part. 
The appellants, Elder, Dempster & Co., Ltd., requiring an additional vessel for their 
West African trade, chartered from the appellants, the Griftths Lewis Steam 
Navigation Co., Ltd. (whom I will refer to as the owners), the steamship Grelwen, 
a ship of the Isherwood type, containing deep holds but no ‘tween decks. The 
Grelwen proceeded to the Sherbro River where she loaded from the respondents, 
Paterson Zochonis & Co., Ltd., 297 casks or butts of palm oil, which were stowed 
in two or three tiers at the bottom of holds 2, 3, and 4. She also loaded there 
from the respondents and other shippers about 51,800 bags of palm kernels, which 
were stowed partly over the casks of palm oil in holds 2 and 4 (thus completely 
filling those holds) and partly in other parts of the ship. The vessel then pro- 
ceeded to the port of Konakry, where she loaded from the respondents a further 
147 butts of palm oil which were stowed at the bottom of No. 3 hold, and also 
loaded from the respondents and others about 11,400 more bags of palm kernels, 
which were stowed partly over the palm oil in No. 3 hold (thus filling that hold) 
and partly elsewhere. She also loaded some piassava and other miscellaneous 
produce which was stowed in the space between the main and shelter decks. When 
the vessel arrived at Hull, which was her destination, it was found that the casks 
and butts of palm oil in holds 2, 8, and 4 had been crushed by the palm kernels 
stored above them, which were very heavy—it was stated in evidence that each 
cask had to carry sixty-four bags of palm kernels or nearly six tons in weight—and 
the greater part of the oil was lost or damaged. The casks must have begun to 
give way immediately after the palm kernels were stowed above them, for the log 
shows that before the vessel left the Sherbro River she had 8 ft. of palm oil in 
the bilge well of No. 2 hold, and that before she left Konakry the same thing had 
happened in hold No. 3; but it is possible that the leakage continued after the 
vessel left port and was intensified by the rolling of the ship. 

The respondents, accordingly, commenced this action against the appellants, 
claiming damages for breach-of the contract entered into by the bills of lading 
under which the palm oil was shipped, or, alternatively, for negligence or breach 
of duty. The appellants at the trial attempted to prove that the casks and butts 
were frail or leaky, but this attempt failed, and it is not now denied that the 
damage was caused by the altogether unreasonable and excessive weight placed 
upon the casks. This being so, the contest resolved itself into the question 
whether the damage was due to bad stowage, or to the fact that the vessel was 
structurally unfit or unseaworthy for the carriage of the palm oil by reason of the 
depth of her holds and the absence of ‘tween decks. It was not denied that, if the 
damage was due to bad stowage, the charterers are protected against liability by 


the conditions contained in the bills of lading; but if it was due to unseaworthiness 
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then it was contended (and I think rightly) that the charterers were not protected 
by any of the conditions of the bills of lading and were liable to make good the 
damage. 

The action was tried by Rowzarr, J., who held that, while the ship was well 
found for the purpose of traversing the sea, she was ‘‘not a ship, in the way she 
was prepared for this voyage, proper to carry these casks of palm oil.’ He added: 

‘This was a ship which was not a ‘tween deck ship. It has a deep hold of a 
depth of 25 ft., and you cannot safely get in at the bottom of that hold casks 
of palm oil with any sort of a cargo of dead weight or approaching dead weight 
of gravity on the top of it, and, therefore, it is a hold which you cannot put 
those casks in at the bottom, which is the place to put them. It could have 
been made proper for the stowage of such a cargo by the erection of what has 
been called a temporary ‘tween deck or a platform, by the erection of some- 
thing (to use perfectly plain and popular language) which would tend to keep 
the weight of the superincumbent cargo off the bilges of the barrels. That 
could have been done, and then the hold would have been fit to receive this 
cargo. That seems to me a fault which goes to the hold. It is not a fault 
which goes to the stowage as stowage. It is a fault which goes to the 
appliances for shipping the cargo safely and makes the ship unseaworthy for 
the purpose of carrying this cargo on this voyage.”’ 


He, accordingly, gave judgment against all the appellants for damages, and ordered 
an inquiry. On appeal, the decision of the trial judge was affirmed by a majority 
of the Court of Appeal, consisting of Bankes, L.J., and Eve, J., but Scrurron, 
L.J., dissented, holding that the damage was due to bad stowage. Scrutton, L.J., 
stated the principle as follows: 


‘“‘The ship must be fit at loading to carry the cargo the subject of the par- 
ticular contract. If she is so fit and the cargo when loaded does not make 
her unseaworthy, . . . the fact that other cargo is stowed so as to endanger 
the contract cargo is bad stowage on a seaworthy ship, not stowage of the 
contract cargo on an unseaworthy ship.”’ 


Thereupon the present appeal was brought. It was contended on behalf of the 
respondents that the finding of the trial judge was one of fact, and that, as there 
was evidence to support that finding, it should not now be disturbed. I do not 
think that this position can be maintained. The facts are not now seriously in 
dispute, and the question is substantially one of law—namely, what on those facts 
is the liability of the charterers and owners? Or, at least, it is one of mixed fact 
and law. I think, therefore, that the decision is open to review. 

The general principles which should govern the decision are not in doubt. It is 
well settled that a shipowner or charterer who contracts to carry goods by sea 
thereby warrants not only that the ship in which he proposes to carry them shall 
be seaworthy in the ordinary sense of the word—that is to say, that she shall be 
tight, staunch, and strong, and reasonably fit to encounter whatever perils may be 
expected on the voyage—but also that both the ship and the furniture and equip- 
ment shall be reasonably fit for receiving the contract cargo and carrying it across 
the sea. The latter obligation, which is sometimes referred to as a warranty of 
seaworthiness for the cargo, was formulated by Lorp ELLensoroucH in the year 
1804: see Lyon v. Mells (1), and was affirmed by this House in Steel v. State Line 
Steamship Co. (2) and Gilroy, Sons ¢ Co. v. Price & Co. (8). The tule, as it 
applies to equipment, is well illustrated by such cases as The Maori King (Cargo 
Owners) v. Hughes (4), where a ship with defective refrigerating machinery was 
held ‘tunseaworthy’’ for a cargo of frozen meat; and Queensland National Bank, 
Ltd. v. Peninsular and Oriental Steam Navigation Co. (5), where a ship with a 
bullion room not reasonably fit to resist thieves was held ‘‘unseaworthy’’ for a 
consignment of bullion. Reference may also be made to Hogarth v. Walker (6), 
where it was said by Bicnam, J., and A. L. Smirx, L.J., that a ship without 
dunnage mats (which are usually laid on the floor of a grain ship to protect the 
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grain from being damaged by wet) was unseaworthy for the carriage of a cargo 
of wheat. It is hardly necessary to add that unseaworthiness and bad stowage are 
two different things. There are cases (such as Kopitoff v. Wilson (7)) where, a 
ship having been injured in consequence of bad stowage, the warranty of sea- 
worthiness of the ship has been held to be broken; but in such cases it is the 
unseaworthiness and not the bad stowage which constitutes the breach of warranty. 
There is no rule that, if two parcels of cargo are so stowed that one can injure the 
other during the course of the voyage, the ship is unseaworthy: per SWINFEN 
Eapy, L.J., in The Thorsa (8). ; 

Applying these principles to the present case, I have come to the conclusion 
that the damage complained of was due, not to unseaworthiness, but to improper 
stowage. If the fitness or unfitness of the ship is to be ascertained (as was held 
in McFadden v. Blue Star Line, Ltd. (9)) at the time of loading, there can be no 
doubt about the matter. At the moment when the palm oil was loaded the Grelwen 
was unquestionably fit to receive and carry it. She was a well-built and well-found 
ship, and lacked no equipment necessary for the carriage of palm oil, and if damage 
arose, it was due to the fact that after the casks had been stowed in the holds the 
master placed upon them a weight which no casks could be expected to bear. 
Whether he could have stowed the cargo in a different way without endangering 
the safety of the ship is a matter upon which the evidence is conflicting; but, if 
that was impossible, he could have refused to accept some part of the kernels and 
the oil would then have travelled safely. No doubt, that course might have 
rendered the voyage less profitable to the charterers, but that appears to me for 
present purposes to be immaterial. The important thing is that at the time of 
loading the palm oil the ship was fit to receive and carry it without injury; and, 
if she did not do so, this was due, not to any unfitness in the ship or her equipment, 
but to another cause. But it was argued that an owner or charterer loading cargo 
is to be deemed to warrant the fitness of his ship to receive and carry it, not only 
at the moment of loading but also at the time when she sails from the port, and 
that at the moment when the Grelwen left each of her ports of departure she was 
unfit without ‘tween decks to carry the cargo which had then been placed in her 
holds. I think there is some authority for the proposition that the implied warranty 
of “‘seaworthiness for the cargo’’ extends to fitness for the cargo not only at the 
time of loading but also at the time of sailing: see Cohn v. Davidson (10); and the 
observations of Pamurmore, L.J., in The Thorsa (8). But it is unnecessary to 
pursue the point, for the proposition, if established, will not avail the present 
respondents. The evidence of the log is conclusive to show that the injury to the 
casks was caused at or immediately after the time when the cargo was loaded and 
before the ship sailed, and, accordingly, that it was not due to any unseaworthiness 
at the time of sailing. And in any case nothing occurred between the time when 
the oil was loaded and the time when the ship sailed to make the ship structurally 
less fit to carry the oil; and it is with reference to the contract cargo—namely, the 
oil—that the question of fitness must be considered. 

It was further argued that, as all the charterers’ own ships engaged in the West 
African trade were fitted with ’tween decks, that equipment must be considered to 
be reasonably necessary for any vessel engaged in that trade. I do not think that 
any such universal rule can be properly laid down. It cannot be assumed that 
every ship running to the West African coast will bring back a cargo of palm oil 
and palm kernels, or that, if she does so, it will always be necessary to stow them 
together in one hold. The Grelwen, though without ‘tween decks, could have 
carried a full cargo of West African goods without the oil, or could have carried the 
oil without the heavy cargo laid upon it. If the oil could not be stowed anywhere 
except at the bottom of the holds, the master could (as the evidence shows) have 
stowed four tiers of casks in each hold, and could have utilised the space above 
them for light cargo or could have left it empty; and the fact that he did not 
choose to take either of these courses is not sufficient to condemn the ship as 
unseaworthy. 
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A On this view it becomes unnecessary to consider whether, in the event of un- 
seaworthiness being found, the conditions of the bills of lading would have been 
sufiicient to protect the charterers from liability. It is enough to say that, in my 
opinion, they are not suflicient for that purpose, the requirements of the proviso 
to condition 2 not having been satisfied. 

There remains a further question, which arises between the shippers and the 

B shipowners, the Griffiths Lewis Steam Navigation Co. It is contended on behalf 
of the respondents that, assuming their loss to be due to bad stowage on the part 
of the master of the ship, the owners are not protected by the conditions of the 
bill of lading, to which they were not parties, and are, accordingly, liable in tort 
for the master’s negligence. In support of this contention the respondents rely on 
such cases as Martin v. Great Indian Peninsular Rail. Co. (11), Hayn v. Culliford 

C (12), and Meuz v. Great Eastern Rail. Co. (13). Ido not think that this argument 
should prevail. It was stipulated in the bills of lading that ‘‘the shipowners” 
should not be liable for any damage arising from other goods by stowage or contact 
with the goods shipped under the bills of lading; and it appears to me that this 
was intended to be a stipulation on behalf of all the persons interested in the ship 
—that is to say, charterers and owners alike. It may be that the owners were not 

D directly parties to the contract; but they took possession of the goods (as Scrurron, 
L.J., says) on behalf of and as the agents of the charterers, and so can claim the 
same protection as their principals. 

For the above reasons I am of opinion that this appeal succeeds, and that the 
orders of Rowxart, J., and the Court of Appeal should be set aside and the action 
dismissed with costs in both courts and in this House. 


VISCOUNT FINLAY.—In this case the action was brought by the respondents, 
the consigness of casks and butts of palm oil shipped at Sherbro and Konakry in 
West Africa for carriage to the United Kingdom. The defendants, Elder, Dempster 
& Co., Ltd., are the managers of the African Steamship Co. and the British and 
African Steam Navigation Co., who are also joined as defendants, and these two 

F companies had a charter from the Griffiths Lewis Steam Navigation Co., owners of 
the Grelwen steamship, who are also defendants. The action was brought to recover 
damages for loss and damage in respect of palm oil in transit by the Grelwen 
steamship. The plaintiffs alleged that this was caused by the fact that bags of 
palm kernels had been stowed 16 ft. to 20 ft. high on the top of the butts and 

| casks, and that in consequence of the weight thus placed upon them many of the 
|G putts and casks were crushed and collapsed. The defendants’ case was that the 
conditions of the bill of lading exempted the defendants from liability for bad 
stowage and that it was bad stowage that had caused the loss, if any. The 
plaintiffs, on the other hand, alleged that the vessel was structurally unfit for 
the carriage of the goods in respect of the fact that there was no ‘tween decks or 
substitute for a ‘tween deck to bear the weight of the bags of palm kernels and 

H prevent their pressure upon the butts and casks, and that this constituted un- 

seaworthiness, from liability for which they were not exempted by the bill of lading. 
The substantial issue in the case is whether the absence of such a ‘tween deck 
made the vessel unseaworthy in the sense that it was not structurally fitted for the 

West African trade, in which it is usual to carry cargo consisting partly of palm 

oil and partly of bags of palm kernels, and whether the loss was due to this 
unseaworthiness. The case was tried by Rowtart, J., without a jury. He found 
that the vessel was not fit for the carriage of West African cargoes on the ground 
that she had no ‘tween decks or substitute therefor, and gave judgment for the 
plaintiffs, the present respondents. His decision was affirmed by the Court of 

Appeal, Scrurron, L.J., dissenting, on the ground that in his opinion the damage 

was the result of bad stowage, and that the bill of lading exempted the defendants 
from liability on this ground. 
The law as to seaworthiness was discussed by Lorp Carns and by Lorp 
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BLAckBurn in Steel v. State Line Steamship Co. (2). Lorp BLackBuRN expressed A 
himself as follows (8 App. Cas. at p. 86): 
“I take it, my Lords, to be quite clear, both in England and in Scotland, that 
where there is a contract to carry goods in a ship, whether that contract is in 
the shape of a bill of lading or any other form, there is a duty on the part 
of the person who furnishes or supplies that ship, or that ship's room, unless B 
something be stipulated which should prevent it, that the ship shall be fit for 
its purpose. That is generally expressed by saying that it shall be seaworthy ; 
and I think also in marine contracts, contracts for sea carriage, that is what 
is properly called a ‘warranty,’ not merely that they should do their best to 
make the ship fit, but that the ship should really be fit. I think it is im- 
possible to read the opinion of Lorp TENTERDEN, as early as the first edition of C 
ABBOTT ON SHIPPING, at the very beginning of this century, of Lorp ELLen- 
BorouGH, following him, and of Parke, B., also in Gibson v. Small (14), without 
seeing that these three great masters of marine law all concurred in that; and 
their opinions are spread over a period of about forty or fifty years. I think, 
therefore, that it may be fairly said that it is clear that there is such a warranty 
or such an obligation in the case of a contract to carry on board ship.”’ D 


For any loss or damage caused by unseaworthiness the shipowner is liable, but the 
mere fact that the ship was unseaworthy does not make the shipowner liable unless 
the loss was caused by the unseaworthiness: The Europa (15) and Kish v. Taylor 
(16). Bad stowage does not, in itself, constitute unseaworthiness, but it may be 
such as to render the vessel unseaworthy: Kopitoff v. Wilson (7) and The Thorsa 
(8). The vessel is considered unseaworthy for this purpose if she has some defect 5 
which renders her unsuitable for the reception and carriage of particular goods in 
question. For instance, the absence of a bullion room properly equipped for the 
carriage of bullion makes the vessel unseaworthy for the carriage of bullion: 
Queensland National Bank, Ltd. v. Peninsular and Oriental Steam Navigation Co. 
(5), and so if the room provided for the carriage of passengers’ luggage is unfit for 
the purpose (Upperton v. Union-Castle Mail Steamship Co., Ltd. (17)). Where F 
the vessel is infectious from the carriage on a previous voyage of sheep suffering 
from foot-and-mouth disease, she is unseaworthy for the purpose of the carriage of 
other sheep: Tattersall v. National Steamship Co., Ltd. (18). Many other illus- 
trations of the application of the principle are to be found in the books. 

The question in the present case is whether the Grelwen was unfit for the 
carriage of the palm oil and kernels owing to some structural defect which caused G 
the damage, or whether the damage was merely the result of bad stowage. The 
Grelwen steamship was let on charter by her owners, the Griffith Lewis Co., to 
Messrs. Elder, Dempster & Co., Ltd., who took the charter on behalf of the African 
Steamship Co. and the British and African Steam Navigation Co., Ltd. The 
charter was for twelve months, the owners providing captain and crew, and cl. 10 
of the charter provided that the captain, though appointed by the owners, should H 
be under the charterers’ orders as regards employment, &c.—the charterers to 
indemnify owners against any liabilities arising from the captain signing bills of 
lading. The vessel was sent under the charterparty to Sherbro and Konakry, on 
the West African coast, and there took on board the palm oil in respect of which 
this action is brought. The butts and casks containing the oil were, according to I 
invariable practice in this trade, stowed at the bottom of the holds in tiers poe 
above the other; there were not more than three of these tiers and in some places 
not more than two. It was shown in evidence that it would have been safe to 
have had four tiers. Planks were laid on the top of the barrels, and over these 
planks there were stowed a large quantity of bags containing palm kernels, the 
weight of which must, as the event showed, have exceeded what would have chee 
the weight of a fourth tier of barrels, and it was this which caus 


ed the coll , 
Bills of lading were given at Sherbro and Konakry which for the ae 


present purpose 
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A are in substantially the same terms. The most material clause is the second. It 
contains a provision that 


“The company shall not be liable . . . for any damage arising from other 
goods by stowage or contact with the goods shipped hereunder."’ 


Both courts below have held, and rightly, that this provision would exempt the 
B defendants from liability in the present case if it were merely a case of loss by 

bad stowage by putting on the barrels a weight in excess of that which they could 

safely bear. The contest in the case has been whether the loss was due to un- 

seaworthiness in the sense that the vessel was structurally unfit for the reception 

of mixed cargoes of palm oil and palm kernels such as are usual in the West African 

trade, and, if so, whether this cl. No. 2 exempts the charterers and owners from 
C liability for loss arising from such unseaworthiness. 

All the vessels regularly employed in this West African trade are provided with 
‘tween decks. The African Steamship Co. and the British and African Steam 
Navigation Co. wanted a vessel in addition to their own fleet, and for this purpose, 
through Elder, Dempster & Co., Ltd., took on charter the Grelwen. The case 
made for the plaintiffs, which was accepted by Rowzarr, J., and by the majority 

D of the Court of Appeal, was that for the West African trade a tween deck or some 
efficient substitute is an essential part of the equipment of the vessel, and that 
without it a vessel is not seaworthy for the purposes of the trade there carried on. 
The barrels containing the palm oil are stored at the bottom of the hold, and the 
plaintiffs urged that, if the hold is to be filled up with superincumbent goods, there 
must be ‘tween decks to prevent the pressure upon the barrels below, as otherwise 

E they may be crushed whenever the superincumbent weight exceeds what would 
have been the weight of a fourth tier of barrels, which is the limit of safety. Of 
course, light goods may be safely stowed over the barrels, but the palm kernels 
which are very commonly shipped from West Africa are dead-weight goods, and 
it was urged that without ‘tween decks the vessel was not fit to receive and carry 
composite cargoes of palm oil and kernels, such as are usual in this trade. 

In my opinion, the contention of the plaintiffs on this point is made good by the 
evidence. The existence of ‘tween decks would have prevented the danger which 
caused the damage in the present case. The captain stated in his evidence that 
he was told by the representative of Elder, Dempster & Co., Ltd., what to load. It 
would, of course, have been possible for him to refuse to load all the bags of palm 
kernels sent down for shipment on the ground that the weight upon the barrels 

G would in his opinion be excessive, and to leave the bags of palm kernels behind. 
It is, however, obvious that the absence of any provision in the ship for relieving 
the barrels of palm oil from pressure of the superincumbent cargo must be a source 
of danger and that it puts the captain into a very awkward position. The captain 
will be naturally desirous not to leave behind goods which have been sent down for 
shipment, and the question whether the weight is too great or not will be in every 

= case a matter of estimate—and the captain's estimate may be wrong. As the 
practice of the trade involves the superimposition over the palm oil barrels of bags 
of palm kernels, it is only reasonable that there should be ‘tween decks which will 
relieve the barrels from the superincumbent pressure and enable the ship to take 
a full cargo with safety. I think that for the purpose of this particular trade, 
J involving the carriage of cargoes consisting of barrels of palm oil and bags of palm 
kernels, a vessel without ‘tween decks would not be properly equipped. For safe 
stowage of such a cargo ‘tween decks or some efficient substitute will be necessary, 
and without such equipment the vessel is not seaworthy, as this term is used to 
denote not merely fitness of the ship itself to encounter perils of the sea, but a 
fitness of the ship to receive and carry the cargo in port and upon the voyage. 
the ship is not fitted with all appliances which are reasonably necessary irae e 
stowage she is not seaworthy. All ships regularly engaged in this tra e ae 
‘tween decks, and if a vessel without ‘tween decks is put upon such service she 
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ought to be provided with a temporary substitute. If the Grelwen had been so A 


provided the loss in the present case would not have occurred, 

Seaworthiness, in its proper sense, relates to the condition of the vessel as regards 
its capacity to perform the voyage with safety to itself and the goods and persons 
on board. Is the vessel fit to cope with the perils of the seas? The ‘‘seaworthi- 
ness’’ which is in question in the present case is of a totally different nature, and 
relates to the fitness of the vessel for the reception of particular goods, and the 
absence of such fitness is described as ‘‘unseaworthiness.’’ It is unfortunate that 
for this purpose no more suitable term has been devised, as the use of the term 
‘‘unseaworthiness’’ in this connection is apt to lead to confusion. The term 
‘‘unseaworthy’’ is not apt to describe the unfitness of the vessel for the carriage 
of particular goods. For instance, a vessel which has no strong-room for the 
carriage of bullion is described as unseaworthy for the purposes of bullion, and a 
vessel which has carried sheep suffering from foot-and-mouth disease without being 
disinfected at the close of that voyage is described as unseaworthy for the carriage 
of another cargo of sheep. The expression is at once awkward and misleading. 
The unseaworthiness alleged in the present case is the absence of a ‘tween deck. 
The Grelwen was of the Isherwood type, and vessels of the Isherwood type have 
not the ordinary ‘tween deck. For work of many kinds such a type of vessel may 
be as good as or better than a type involving the use of ‘tween decks, and certainly 
the Isherwood type is extensively used. In the course of the present case it has 
been said more than once that it cannot be supposed that the Isherwood type 
involves unseaworthiness. This is really a play upon words. What is urged for 
the respondents is that, with all its excellencies, the Isherwood type makes a 
vessel unsuitable for the reception of cargoes of the special type common in the 
West African trade. This contention involves no aspersion whatever upon the 
Isherwood type; it is merely a statement that such a type of vessel is not suitable 
for use in this particular trade, because the composite cargo there carried—palm oil 
and kernels—makes a ‘tween deck necessary. The casks of palm oil are stowed 
at the bottom of the hold; in the absence of a ‘tween deck they are liable to be 
damaged by the pressure of superincumbent kernels. 

On the part of the respondents, one argument was greatly insisted on. It was 
said that the contract of carriage sued on in the present case related to the palm 
oil, and it is urged that in these circumstances the only question is whether the 
vessel was seaworthy for the carriage of the palm oil taken by itself. To put the 
question in this form involves a misconception of the real point of the case. 
The fact that a vessel may be perfectly safe to carry barrels of palm oil, if that 
were the only cargo, is for the purposes of the present case immaterial. The 
unfitness of the vessel alleged is unfitness to receive a composite cargo of palm oil 
and kernels. Such a cargo is the common cargo from West Africa, and the cargo 
to be carried on the present occasion was such a composite cargo. In dealing with 
the case, you cannot stop when the palm oil has been put on board and say that 
the case is at an end, as the warranty of unseaworthiness must be with reference 
merely to the palm oil. This would involve ignoring the real issue. It was 
perfectly well known that in this trade the palm oil is not carried alone, but in 
company with kernels. The palm oil must be put at the bottom of the hold and 
the kernels above. It is for this reason that the ‘tween deck is wanted, and, 
therefore, all the vessels regularly engaged in the West African trade are fitted 
with "tween decks. The essence of the case is that the cargo was to be composite, 
as the bill of lading shows, and as is universally the case in this trade. Was the 
Grelwen fit for the reception of such a cargo? In my opinion, she was not. 

But then it was said that the stowage was bad and that this was the real cause 
of the damage. In the first place, suggestions were made at the Bar as to other 
plans of stowage which, it was said, would have accommodated all the goods 
without difficulty. None of these plans was put forward at the trial, when it could 
have been tested by evidence, and that matter cannot be put forward now. The 
same attempt to suggest other schemes of stowage for this vessel seems to have 
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been made in the Court of Appeal, and it was with reference to such suggestions 
that Banxes, L.J., made, with great justice, the following observations : 


“In dealing with this case I do not think that the court is at liberty to take 
the stowage plan and endeavour to stow the cargo so that damage could have 
been avoided. No one has suggested that it would have been possible and the 
court has no evidence on which to act." 


I think that in the result the appellants’ counsel did not press the point that 
another scheme of stowage should have been adopted, but confined themselves to 
the assertion that the captain ought to have realised that to put the kernels on the 
top of the palm-oil barrels would be dangerous, and should, therefore, have refused 
to load the kernels and left them behind him at Sherbro and Konakry. In my 
opinion, this form of dealing with the stowage does some injustice to the captain 
and is based on an imperfect appreciation of the facts. It appears that the captain 
had never been engaged in the West African trade before. He was directed by 
Mr. Ward, the representative of Elder, Dempster & Co., Ltd., at Sherbro, to load 
the kernels, which had been brought down for the purpose. Mr. Ward met the ship 
on her arrival there, stayed on board, and told the captain what to load. Messrs. 
Elder, Dempster & Co., Ltd., are, of course, quite entitled, in point of law, to urge 
that, if the real efficient cause of the damage was negligent stowage in putting on 
the barrels of palm oil a weight which they could not bear, they are not liable, as 
the exemption in the bill of lading, whether this negligence was on the part of the 
captain or of their own representatives at the port of loading or of both together, 
would protect them. But an examination of the evidence, I think, shows that it 
is not possible to regard such negligence as the sole cause of the damage, and that 
it was largely contributed to by the want of ‘tween decks in the vessel. 

The evidence is clear and uncontradicted that all ships regularly engaged in the 
trade have a ‘tween deck. A ‘tween deck is necessary where palm oil and kernels 
have to be carried in order to ensure that a full cargo can be carried. It is further 
necessary, in order to avoid the danger of mistake in calculating what quantity of 
kernels may with safety be put on the top of the palm-oil barrels. If there is a 
‘tween deck, no calculation is necessary on this point, as the ’tween deck relieves 
the barrels of palm oil from all pressure by the superincumbent kernels. But 
without a ‘tween deck it is necessarily left to the estimate of the person super- 
intending the loading what amount of kernels may be safely stowed. There may 
be mistakes in making this calculation in one of two ways: the person superintend- 
ing the loading may erroneously think that the palm-oil barrels will bear an amount 
of pressure which in fact is beyond their capacity. Or, on the other hand, in his 
anxiety to secure safety, he may stop the stowage of the kernels too soon and may 
refuse to put on board kernels which might with safety have been there stowed. 
Mistakes are certain to be made from time to time in the absence of a ‘tween deck. 
The presence of a ‘tween deck, of course, dispenses with all the necessity for any 
such calculations. If the mistake made is such as that which, it is alleged, the 
captain here made, putting on more weight than the palm-oil barrels will bear, 
the results may be disastrous, as the history of the present case proves. If, on the 
other hand, in his anxiety to be on the safe side the kernels which could have been 
carried are left behind, the ship sails with an insufficient cargo. From whatever 
point of view the matter is looked at, for a trade of this description the ‘tween deck 
is necessary, and this is recognised by the constant practice of having ‘tween decks 
in this trade. In the present case its absence was accidental as this vessel had 
been specially called in to supply a temporary deficiency in the fleet of the African 
Steamship Co. According to the plaintiffs, the Grelwen ought, in the present case, 
to have sailed away with little more than half a cargo, owing to the absence of a 
tween deck and the danger of crushing the palm-oil barrels by putting the kernels 
upon them. It appears to me, that a type of vessel which entails such results 
cannot be regarded as suitable for receiving on board such composite cargo as forms 
a staple of the West African trade. 
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It is said that the captain ought to have refused to take the kernels on board. 
Judging by the result, it appears that it would have been more prudent to have 
done so, but I do not think that the difficulty of the situation in which the captain 
was placed has been adequately appreciated by the appellants. The kernels had 
been sent down to be put on board, the captain had been told by the representative 
on the spot of Messrs. Elder, Dempster & Co., Ltd., to put them on board, and very 
difficult questions might have arisen if he had left the kernels at the port. It 
would, no doubt, have been alleged that they had been left behind without any 
adequate reason, and this would have been as strongly urged as it is now urged by 
the light of what afterwards happened, that the captain committed an error of 
judgment in taking the kernels on board. The case is a very good illustration of 
the propriety and, indeed, the necessity of having in vessels in this trade a ‘tween 
deck. Where the ‘tween deck is provided no difficulty whatever of this nature can 
arise; the want of it puts all concerned in a very difficult position with great risk 
of disaster. 

A good deal of argument was directed in the course of the case on behalf of the 
appellants to the effect that it would be difficult or impossible to rig up a temporary 
‘tween deck on the west coast of Africa. It has also been urged that it is not 
usual for vessels to carry beams for the purpose of putting up a temporary ‘tween 
deck. Both these contentions appear to me rather to miss the point of the case. 
It is very probable to my mind that it would be difficult to provide beams and 
other appliances on the West African coast. I doubt whether it could be said that 
there would be much difficulty in carrying beams from England, and, if the 
necessity for them had been realised, I have no doubt that this would have been 
done. The truth is that the point was overlooked and Messrs. Elder, Dempster 
& Co., Ltd., sent this vessel out to Africa without in the least realising what the 
results of sending a vessel of the Isherwood type, for the purposes of the trade on 
this coast, were likely to be. If the subject had been considered, a vessel of 
another type would have been sent; the Grelwen was obviously unfit for this trade, 
and the case made is, indeed, that safety should have been secured by leaving a 
great deal of the proposed cargo on the beach at Sherbro and Konakry. 

Assuming that the loss was the result of unseaworthiness as above explained, the 
question remains whether the bill of lading exempts the charterers from liability. 
For this purpose the second clause must be examined in detail. That clause 
concludes with the general provision that it is to be in addition to and not in 
derogation of or in substitution for any statutory exemption or provision in favour 
of the company. This particular provision is applicable to the whole of cl. 2. 
Apart from this last provision, cl. 2 consists of three portions, each of which begins 
with the words ‘‘The company shall not be liable for,” and enumerates under each 
head the matters liability for which is excluded. The first head begins with the 
initial words of the clause itself, ‘‘The company shall not be liable for,’’ and ends 
with the words ‘‘or evaporation from such goods or any other goods." It provides 
against liability for the act of God, the King’s enemies, &c., barratry, restraints of 
rulers, &c., the effects of disinfection, &c., the effects of climate, fire, &c., damage 
arising from other goods by stowage, &c., sweating, evaporation, &e. This first 
head forms one sentence with a full stop at the end. The second head begins 
likewise with the words ‘‘The company shall not be liable for’’ and enumerates 
lighterage, &c., storage, transhipment, loss from explosion, fire, boilers, &e., damage 
to or defect in hull, &c., fuel, machinery, &c. Like the first head it consists of 
one sentence only and it ends with the words ‘‘or other appurtenances,” after which 
follows the full stop. The third head is as follows: 


‘The company shall not be liable for or for any loss or damage arising from 
or due to collision, stranding, straining, jettison or any other peril of the sea, 
rivers, navigation, or land transit, of whatsoever nature or kind; whether any 
perils, causes or things, in this clause mentioned, are due to, or arise directly 
or indirectly from the wrongful act, omission or error in judgment or negli- 
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gence of the company’s pilot, master, officer, engineer, crew, stevedore, or any 
person whomsoever in the service of the company, or any person or persons or 
company for whose acts the company would otherwise be liable, or not, and 
whether on the ship carrying these goods or not; and whether due to or arising 
directly or indirectly from unseaworthiness of the ship, vessel, craft or lighter 
at the commencement of the carriage or during the carriage or any part thereof; 
provided in case of any loss, injury or damage arising from or due to un- 
seaworthiness of the ship at the beginning of the voyage all reasonable means 
shall have been taken to provide against such unseaworthiness. The company 
may entrust to experienced or qualified officers, servants or agents the duty of 
providing against unseaworthiness, and shall then be deemed to have fulfilled 
its obligation hereunder.”’ 


It should be observed that the initial words of this third head exempt from 
liability ‘‘for loss of damage arising from or due to collision, stranding, straining, 
jettison or any other peril of the sea, rivers, navigation, or land transit of what- 
soever nature or kind.’’ After this word ‘‘kind’’ there is a semicolon, which is 
followed by the words ‘‘whether any perils, causes or things in this clause men- 
tioned are due to, or arise directly or indirectly’’ from negligence of master, crew, 
&c. Then after another semicolon follow the words ‘and whether due to or arising 
directly or indirectly from unseaworthiness.’’ Then after another semicolon follow 
words containing the proviso that in case of loss or unseaworthiness of the ship 
“at the beginning of the voyage all reasonable means shall have been taken to 
provide against such unseaworthiness.’’ There follows in a separate sentence the 
provision that the company may entrust to qualified officers, &c., the duty of 
providing against unseaworthiness ‘‘and shall then be deemed to have fulfilled its 
obligation hereunder.”’ 

The appellants contend that the effect of this third head of cl. 2 is to exempt 
them from liability for the consequences of unseaworthiness. In my opinion, this 
contention fails for two reasons. In the first place, the words as to unseaworthiness 
in this head relate only to a loss or damage from the causes to which this head 3 
of the clause relates. The sentence provides that the company shall not be liable 
for consequences of certain perils whether due to or arising from unseaworthiness 
or not. It is quite impossible to apply this provision as to unseaworthiness except 
to the perils dealt with by the sentence in which the provision itself occurs. These 
words cannot apply to the damage arising from stowage mentioned under the first 
head in the clause. So to apply them would be to disregard, not merely the 
punctuation, but the whole structure of cl. 2 and the plain meaning of the sentence 
in which the provision occurs. The words as to unseaworthiness qualify only the 
provisions under head 8 itself. In the second place, the exemption from liability 
for unseaworthiness is not absolute, but subject to the condition that all reasonable 
means were taken to provide against such unseaworthiness. The appellants have 
entirely failed to show that this condition was fulfilled; in fact, it is clear that it 
was not. The provision that the company may entrust to qualified officers the 
duty of providing against unseaworthiness and shall be thereby deemed to have 
fulfilled its obligation under the clause has no application to the present case. The 
company never entrusted to anyone the duty of providing ‘tween decks for the 
Grelwen; the necessity for providing them was entirely overlooked. 

It was urged for the plaintiffs that, even if their case against Elder, Dempster 
& Co., Ltd., failed on account of the terms of the bill of lading, they ought to 
succeed against the owners, Griffiths Lewis Steamship Navigation Co., Ltd. It 
was said that the master and crew were in the service of this company as owners, 
and that their conduct in putting an excessive weight on the palm-oil barrels 
amounted to a tort, for which the owners were liable, as having been committed 
by their servants. The case on which the appellants principally relied on this 
point was that of Hayn v. Culliford (12). They laid particular stress on the judg- 
ment of Bramwewt, L.J., in that case. It appears to me, that, if the plaintiffs 
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are to succeed, it must be upon the bill of lading. The owners of the goods put A 


them on board the Grelwen to be carried on the terms of the bill of lading. It is 
said that the imposition of the weight of the kernels on the top of the palm-oil 
barrels was a wrongful act, resulting in the destruction of the barrels and the loss 
of the oil, and that for this wrongful act, committed by their servants, the ship- 
owners are liable, apart from contract altogether, so that the plaintiffs, in claiming 
from the shipowners, would not be hampered by the conditions of the bill of lading. 
This contention seems to me to overlook the fact that the act complained of was 
done in the course of the stowage under the bill of lading, and that the bill of 
lading provided that the owners were not to be liable for bad stowage. It the act 
complained of had been an independent tort unconnected with the performance of 
the contract evidenced by the bill of lading, the case would have been different. 
But when the act is done in the course of rendering the very services provided for 
in the bill of lading, the limitation on liability therein contained must attach, 
whatever the form of the action and whether owner or charterer be sued. It would 
be absurd that the owner of the goods could get rid of the protective clauses of 
the bill of lading, in respect of all stowage, by suing the owner of the ship in tort. 
The Court of Appeal were, in my opinion, right in rejecting this contention, which 
would lead to results so extraordinary as those referred to by Scrurron, L.J., in 
his judgment. I agree with Rowxart, J., and the majority of the Court of Appeal 
in thinking that the appellants were liable on the ground that the vessel was 
unseaworthy in being improperly equipped for the service in which she was sent 
under the charterparty and that the loss resulted from this defective equipment. 
In my opinion the appeal should be dismissed. 


LORD DUNEDIN.—I have had the advantage of reading the opinion of my 
noble and learned friend, Lorp Sumner. That opinion expresses so conclusively 
and fully the result at which I have myself arrived that I find it unnecessary on 
my own part to add anything. 


LORD SUMNER. 





This case is now reduced to a question of unseaworthiness. 
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The contract of carriage excepts liability for damage by improper stowage, but, if F 


there was a breach of the implied warranty of seaworthiness, which there is nothing 
in the contract to limit or to oust, none of the exceptions or limitations contained 
in the bill of lading avails to prevent the cargo-owner from recovering. Two things 
must, therefore, be shown—(i) that the ship was unseaworthy in the sense of the 
words established by the decisions, and (ii) that the damage complained of was 


caused thereby and would not have arisen but for that unseaworthiness. For my G 


part I neither think that the alleged defects in the ship and her equipments amount 
in law to unseaworthiness, nor that the damage to the puncheons of oil was due 
to them. No structural defect in the Grelwen caused this damage, nor was her 
equipment defective. In fact, the ship was at all times reasonably fit to load and 
carry the puncheons, but the puncheons were not able to carry the palm kernels. 
The casks were as directly and as promptly stove in, as if the Krooboys, who had 
loaded them, had attacked them with crowbars. I think that the ship’s design, 
with her peculiarities and, if you will, her defects, was no more than a causa sine 
qua non. 

The proof of this is easy. It is to be found in the ship’s log. The plaintiff's 
Sherbro cargo and Konakry cargo, being loaded at separate ports and carried under 


separate bills of lading, may, for present purposes, be considered as independent I 


adventures. The ship loaded at three anchorages in the Sherbro River, so near 
together that she was never under way while shifting anchorage for so much as 
an hour and a half at a time. Once she took the ground for about ninety-five 
minutes, but she got off under her own steam without damage, and, except for a 
little squally weather at the Bomplake anchorage, she was uniformly fortunate in 
her weather. She was at all times in sheltered waters and there is no suggestion 
of any marine peril that affected her cargo. In No. 2 hold she took in palm oil 
at the bottom, afterwards stowing palm kernels in bags above. Before she had 
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lett the third anchorage to proceed out of the Sherbro River to sea, she had 8 ft. of 
palm oil in the bilge well of No. 2 hold. As this is the first log entry about the 
bilges one way or the other and it is impossible to be sure from the entries when 
palm kernels first were stowed on the palm-oil puncheons, I cannot tell how short 
a time had passed before the superincumbent weight crushed the puncheons, but 
at any rate they were crushed in directly and solely by that weight before the ship 
could get to sea and their subsequent total collapse was inevitable. Thus it was 
not in the course of the voyage that the mischief was done but before ever the 
voyage began. The same thing happened at Konakry. 229 casks or barrels of 
palm oil had already been loaded in No. 3 hold at Sherbro. In less than 
thirty-six hours from the commencement of further loading of oil in this hold 
at Konakry the log records 2 ft. 8 in. of oil in one bilge in No. 8 and 8 ft. 5 in. 
in the other, and this continued with some little variation till the ship went to sea. 
At the time when the discovery of this amount of leakage is recorded, loading cargo 
had finished for the day, and not only had enough puncheons been taken in to 
complete the oil stowed in that hold, but 1,095 bags of kernels as well, though 
whether all of them went into that hold is not quite certain. Deep holds, however, 
would naturally be proceeded with before shelter deck spaces were filled up. 
Before the ship left port and shifted to the outer anchorage the oil in No. 8 port 
bilge had risen to 4 ft. 2 in., though the loading of cargo in that hold had not yet 
finished. In this state she proceeded to sea in perfectly fine weather. This is an 
explicit record of bad stowage. After that, whether the ship took a list or not 
and whether she ran into bad weather or not, the oil cargo was ruined and such 
occurrences could make no difference. I will only add that the log makes no 
mention of what happened in No. 4 hold, the remaining hold containing oil, but, 
as the ultimate condition was found to be the same on arrival, there is no reason 
to doubt that the beginning of it was the same also. 

A simple calculation will show that the damage caused by the improper stowage 
ean only be remotely connected with the unseaworthiness alleged. The plaintiffs’ 
expert, Captain Cockrill, to whom is due the theory that the ship ought to have 
had a ‘tween deck, original or temporary, in order to make her fit to take this 
cargo, gives the following figures. If they cannot be accepted, for other witnesses 
vary them somewhat, then his whole expert evidence is unworthy of credit. The 
puncheons are 2 ft. 10 in. in diameter. No more than three tiers, he says, should 
be stowed upon them. Thus we get a maximum safe height of oil casks of 8 ft. 6 in. 
Now, No. 2 hold is 25 ft. deep. In this hold, therefore, dividing its total depth, 
within reasonable variations, between the upper and lower space, ‘tween decks 
could not be so laid that there would not remain, either in the upper or the lower 
hold, 8 ft. to 4 ft. of empty space above any oil cargo that could be safely stowed 
there, for I put aside as fantastic the idea of a lower hold 9 ft. deep and a ‘tween 
deck of 16 ft. above it and the whole evidence assumes that the proper place for 
oil casks is at the very bottom of the ship. If so, the safety of the oil cargo, even 
in a ship so equipped, must still depend, and directly depend, on the stowage. It 
other cargo is put on the casks to fill up the hold, the casks suffer. If the captain 
does what he ought to have done here and refuses to put an unsafe weight on the 
oil casks, all is well. In other words the whole difference between damage and 
safety depends in any case on proper stowage alone, and unseaworthiness, if 
unseaworthiness there was, at any rate was not the direct cause of the loss. 

The respondents argued that the ship was one in which the cargo actually loaded 
could not be carried in safety, and on this ground they distinguished The Thorsa (8), 
a case not impeached, nor, in my opinion, impeachable. There it was said the 
chocolate or the cheese might have been stowed somewhere else; here, with the 
palm kernels, this could not be, for the structure of the ship did not permit it. 
My answer is a short one. The peccant palm kernels need not have been put into 
the ship at all; they could have been left behind. The only cargo that the plaintiffs 
are concerned with is the damaged palm oil; they cannot lose their rights, and 
equally they cannot enlarge them, because contracts of carriage were made with 


150 ALL ENGLAND LAW REPORTS REPRINT (1924) All E.R. Rep. 


third parties. The warranty they rely on is a warranty with respect to their own 
cargo, that at the time when these puncheons were tendered for shipment the 
Grelwen was then fit to receive them, whatever might befall them afterwards, and 
if that warranty was satisfied they must look for their remedy to some cause of 
action in damages for what was done to their cargo by the stowage of the cargo of 
other persons. Whether the palm kernels that did this damage were the plaintiffs 
own palm kernels or not, they failed to prove. It is not unlikely, but it remains 
uncertain. As long as a ship was supplied, which was seaworthy for the particular 
cargo, as to which the warranty of seaworthiness now in question was given, I 
cannot see how the ship became unseaworthy or how that warranty was broken by 
things done or omitted to be done under other contracts relating to other cargo. 
The question on this warranty is one of the ship’s fitness for this shipment, not of 
her fitness for this shipment along with others. It is alike novel and contrary to 
principle to measure the warranty, which is implied with regard to the palm oil, 
by reference to other cargo, with which the oil had no connection except that of 
association under the same deck. The owners of the oil are entitled to have the 
oil and the kernels properly stowed in relation to each other, but not to have the 
whole cargo included in one common warranty of seaworthiness. It must be 
remembered that the Grelwen was chartered to run in a line, loading on the berth 
as a general ship and calling at various ports to pick up such parcels of country 
produce as might be available. There is nothing in the charter to bind the ship- 
owners towards the respondents at all. Their contract with the plaintiffs is in 
the bill of lading, if anywhere. As to the relations between the shipowners and the 
charterers they were not gone into at the trial, but there is no evidence that, even 
as between these parties, there was any contract but the bill of lading contract. 
If the captain had shut out all palm kernels that he could only carry in holds 
containing oil, there is nothing to show that the plaintiffs could have objected, 
and, apart from a point to be mentioned presently with regard to the plaintiffs’ 
own consignments of palm kernels, he was contractually free to do whatever was 
right in the interests of the palm oil, even to the extent of sailing with holds 
Nos. 2, 8, and 4 half empty. The plaintiffs’ real case is, in my opinion, that he 
ought to have done so. 

It was, however, contended for the respondents that, so far the case being one 
of bad stowage, the captain had no choice but to stow the cargo as he did; that he 
only performed his duty in the arrangements which were adopted; and that im- 
proper stowage is a complete misnomer. With all respect I think that this 
argument is a mere paradox and rests on a complete misapprehension both of the 
evidence and the captain's duty. The captain’s evidence is that at Sherbro the 
charterers’ shore agent came on board and ‘‘told him what to load.’’ The ship’s 
mate, however, was in charge of the loading itself. On this slender statement, 
which was not further developed or even put to the shore agent when he gave 
evidence, it is said that the captain had no choice in the matter, and that, as the 
total cargo could not have been so stowed as to prevent some such damage as 
occurred, it follows that the ship was not fit to receive and carry her cargo and 
this palm oil as part of it, but was unseaworthy from the outset. How can the 
captain’s duty to stow the whole cargo and every parcel of it properly—a duty 
owed alike to the shippers of cargo and to the owners of the ship—be affected 
by the mode in which the charterers choose to carry on their business of procuring 
cargo? If they arrange to have certain parcels of local produce lifted by a par- 
ticular vessel and it turns out that the captain cannot take them all without 
improperly stowing some of them, how does that turn his improper stowage, when 
he nevertheless does take them, into something else, which is not improper? 
Again, if the charterers require him to load an aggregate cargo, for which his ship 
is not fit, how does that prevent her from being fit for a several parcel, whose 
owners make no demand or contract at all as to the carriage of the deleterious 
parcels along with it? The charterers’ rights depend on the time charter, whose 
provisions were but little examined at your Lordships’ Bar. It seems to have been 
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assumed that the captain was bound under the charter to receive and stow the 
cargo actually tendered to him on behalf of the various consignors, and that on 
behalf of his owners he had an interest in accepting and stowing it all, whether it 
could be properly stowed or not. This is not so. The charter is a time charter; 
the hire is a fixed sum per month. The captain could not increase that hire by 
accepting more cargo than he could safely stow; he could only impose liability on 
his owners under bills of lading signed on their behalf and this without any 
corresponding advantage to them. Nothing in the charter requires him to take 
cargo irrespective of his ability to stow it properly, nor is there anything in it to 
relieve him from his responsibility for seeing to the stowage of his own ship. No 
doubt it might be a somewhat difficult problem for him to estimate exactly what 
weight of palm kernels the oil puncheons would bear, but that is the kind of 
difficulty a captain is expected to solve. It is his business to keep on the safe side. 
Nothing in the charter, at any rate, operates to relieve him from this duty or to 
transfer its effects to the ship herself, merely because she is not so built that errors 
in stowing cannot do anybody any harm. Even if the captain's conduct was 
excusable in him, the stowage remains improper, for it does not depend on his 
difficulties but on the cargo’s safety. 

The respondents further attempted to found an argument on the accident that 
several kinds of cargo shipped by the plaintiffs were included at each loading port 
in a single bill of lading. Nothing really comes of this; the point is a fallacy. 
For convenience—presumably because the plaintiffs did not contemplate selling 
any of their cargo while on passage for delivery ex ship at destination—only one 
bill of lading was signed at each port, but there is nothing in it to make all the 
goods named in it one composite consignment to be stowed together. No such 
contention was gone into at the trial. No such contract is likely in business. The 
oil and the palm kernels seem to have come aboard at random and quite indepen- 
dently of one another. The mate’s receipts for the palm oil at each port of 
shipment are given without reference to any other cargo. One bill of lading 
includes goatskins, and the other bags of cocoa, which no one suggests are com- 
modities that could or would be stowed or carried with oil casks as parts of a joint 
parcel. Any warranty with regard to the oil is a warranty arising out of the 
shipment of the oil—for the bill of lading itself is only evidence of the contract of 
carriage—and does not arise also out of the subsequent shipment of the super- 
incumbent kernels. In fact the Sherbro cargo was loaded in the so-called Sherbro 
River, while the bill of lading was only signed subsequently at Sierra Leone, and 
the obligations as to the stowage and carriage of the oil are not complicated or 
affected by the distinct though parallel obligations as to the kernels. Of course, 
if the damage was done by a third party’s palm kernels, as is quite possible and 
is left open on the evidence, no question of any warranty but that implied in favour 
of the plaintiffs can arise at all. 

I turn to the question whether the plaintiffs really proved their allegations against 
the ship. [His Lordship reviewed the evidence and continued :] I think that in 
effect the decisions in both the courts below come to this. If the ship had been 
built on a different plan, if instead of being designed to have deep unobstructed 
holds she had been provided with ‘tween decks or the means of erecting a substitute 
for ‘tween decks, the oil casks would not have been crushed; but what is this 
except saying that, if the ship had been so designed that those in charge of the 
stowage could not commit the particular blunder which they did commit in stowing 
her, then this cargo would not have been damaged, at any rate in the particular 
way in which it was damaged? Of course, a ship perfectly fit to carry one cargo 
may be unfit to carry another and so be unseaworthy in that connection, but a 
ship does not become unseaworthy merely because her construction or appliances 
are not fool-proof or because she does not carry about the world contrivances for 
preventing by anticipation the consequences of any want of care or skill, of which 
those in charge of the cargo may be guilty. If a captain, having a perfectly good 
hold at his disposal, puts cargo into it in the wrong way, or puts more cargo into 
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it than is consistent with the safety of individual packages, the result is not that 
he makes his ship unseaworthy, but that he proves himself to be an incompetent 
officer. One result of improper stowage is that damage will result thereby, and 
the cargo will be discharged at its destination more or less injured during the 
voyage, but such a loss is not caused by unseaworthiness merely because it happens 
during the voyage. It is the direct result of bad stowage, even though in a 
different ship that particular error in stowing could not have been committed. We 
are not now concerned with any question on the right to make a ship seaworthy 
for her service in stages, nor is there any suggestion here, as there was in Cohn v. 
Davidson (10), that, during or after the loading and before sailing, the ship 
sustained any damage, which rendered her unseaworthy before proceeding to sea, 
though she had been seaworthy previously. Such as she was when she loaded the 
oil, such she was also when she put to sea, and the whole case turns on the ship’s 
original design and construction, and on the absence of any ‘‘equipment’’ or 
endeavour to fit her with ‘tween decks pro hac vice. 

It appears to me to have been decided, that, even in the case of something which 
is a defect in the ship herself, structural or accidental, sufficient to render the ship 
unseaworthy if not properly handled or adjusted, though I can find no such defect 
here, it is an answer to an allegation of unseaworthiness to show that, in the 
ordinary course of proper management, the ship so constructed, or the appliance 
so adjusted, will be restricted to its proper uses and prevented from being a source 
of danger. The reasoning of your Lordships’ House in The Schwan (19) shows 
that, assuming the three-way cock to have been an unfit contrivance in itself, the 
* ship would nevertheless have been seaworthy if those in charge could in the 
ordinary course have seen its risks and known how to meet them. Lorp GoreLu 
said : ¢ 

“The position is this. The vessel was not reasonably fit to carry the cargo in 

the circumstances, for the cock in question was of an unusual, improper and 

dangerous character, and those who had to use it on the voyage had no reason 
to suspect this, though, if they had known the truth, they could have adjusted 
the cock so as to prevent any risk of water getting to the cargo.”’ 


The latter part of this sentence is irrelevant, if the construction of the cock itself 
was sufficient to make the ship unseaworthy. So, in Steel v. State Line Steamship 
Co. (2), the porthole, which was designed to be opened or shut as occasion might 
require, only became an element of unseaworthiness because the cargo had been 
so stowed that it remained loose during the voyage, since it could not be got at 
and fastened. There was no improper stowage of the cargo as cargo, but there was 
an obstruction to a part of the ship’s appliances affecting the proper working of it 
as part of the ship, and so the ship sailed with an open hole in her side that could 
not be closed. If the porthole had continued to be accessible, but had been left 
open by the carelessness of those responsible for shutting it, the ship would not 
have been unseaworthy, but the officers or crew would have been careless. To 
load bullion in a ship which has no efficient strong-room, or passengers’ luggage in 
a ship which has nothing but a water-closet to put it into, is not mere bad stowage, 
if it is bad stowage at all; it is accepting goods for carriage in a ship that has no 
fit place to put any of them in at all. No case has been cited in which unseaworthi- 
ness has been held to arise without the ship or some part of her being affected so 
as to make her less than fit for her purpose, and I accept the great authority in 
these matters of Scrurron, L.J., for the statement that the respondents’ argument 
goes beyond any of the decided cases and beyond the principles of the law as to 
unseaworthiness and produces results in connection with unexceptionable vessels 
which are almost absurd. I can see no analogy between the separation cloths, 
dunnage mats, or temporary bulkheads (mere perpendicular separations of planks), 
mentioned in Hogarth v. Walker (6), and the elaborate structural alteration of this 
ship, which the respondents postulate. 

Nearly twenty years ago the Court of Appeal held, affirming CHannetn, J., that 
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A ® ship is not unseaworthy where the mode in which the cargo is stowed practically 
puts the ventilation system out of action on the voyage, whereby for want of 
ventilation other cargo is damaged. In that case tho cause of action was for bad 
stowage (Bond, Connolly € Co. and Woodall & Co. v. Federal Steam Navigation 
Co., Ltd. (20), and Smr Goretn Barnes, P., treated the case for unseaworthiness as 
unarguable. If that case stands—and it has not been challenged—the present case 

B must a fortiori be one of improper stowage only, for here no part of the ship or 
her appliances was obstructed or affected at all. She was simply the good ship 
that she was designed to be. There must have been a point in the loading at which 
the weight borne by the puncheons changed from an amount that they could carry 
to an amount that they could not. It seems to me to be a mere paradox to say 
that beyond that point the ship, theretofore seaworthy in every sense, became on a 

C sudden unseaworthy in respect of all the oil already loaded, as well as for any 
loaded thereafter, and became unseaworthy retrospectively, though nothing had 
changed except the admission of the further cargo. If this ship had sailed as soon 
as the oil puncheons were on board, her fitness to load and earry the cargo could 
not have been impugned. Even as it was, when she sailed, she and all the 
appliances were exactly the same, structurally and functionally, as they would 

D have been in that case, and all attempts to show that in her actual condition she 
and her cargo were exposed to accidents or perils of the sea to any different or 
greater extent than if she had had ’tween decks broke down completely on the 
evidence. 

The distinction between unseaworthiness of the ship and improper stowage is 
very plainly stated in Wade d Sons Co., Ltd. v. Cockerline € Co. (21) by Krnnepy, 

E J., whose judgment was affirmed in the Court of Appeal. He said: 


“I could not give a case in which the immediate cause included in the 
exceptions . . . could be better exemplified than by what happened in this 
case. The ship was perfectly seaworthy to be loaded with the cargo upon 
deck. She did not become an unseaworthy ship, but an accident was produced 
on board. I suppose that immediately before the accident she could not safely 

F taken in any more wood cargo on deck, but she was safe up to that moment. 
With a little care up to the moment at which the accident happened, the defect 
in stowage might and, if the stevedores had given heed to the warnings of the 
officers, would have been set right. I do not see how unscaworthiness of this 
vessel at any time can properly be alleged. The ship, as a ship, never was 
unseaworthy to receive the cargo.” 


Adapting this language to the present case, I say: ‘‘She did not become an un- 
seaworthy ship, but improper stowage was produced on board.’’ Unseaworthiness 
is a quality of the ship, however arising. A warranty of seaworthiness means that 
the ship is reasonably fit to 

‘“‘meet and undergo the perils of the sea and other incidental risks, to which 
H «she must of necessity be exposed in the course of the voyage,” 


to quote Lorp TrenTERDEN’s language, adopted in Kopitoff v. Wilson (7). True, 

this refers to the laden ship and to her fitness with her cargo to undergo these 

perils, but her cargo is to be considered distributively, and unfitness with regard 

to one parcel is not necessarily involved in unfitness as to all. Bad stowage, which 

endangers the safety of the ship, may amount to unseaworthiness, of course, but 

I bad stowage, which affects nothing but the cargo damaged by it, is bad stowage 

and nothing more, and still leaves the ship seaworthy for the adventure, even 
though the adventure be the carrying of that cargo. 

There is a sense, but I think one sense only, in which the Grelwen might be said 

to have been unfit for the carriage of this cargo. One must distinguish between 

* general fitness for what the nature of the trade requires and fitness to receive and 

carry a particular cargo, or part of a cargo, tendered in the course of that trade. 

A ship which in a certain trade, and in certain not improbable combinations of 

cargo offering in the trade, has to shut out cargo and to sail less than a full ship, 
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because if she takes the cargo offered she will thereby damage other cargo already 
loaded, is pro tanto an unprofitable ship. She is not as good a freight-earner as 
she might be. For the cargo, however, that she does carry without sacrificing it 
to enable her owners to carry more cargo and so earn more freight she is perfectly 
fitted and quite seaworthy. All that can be said is that she might have paid better 
in another trade, or that another ship differently built might have paid better in 
the same trade. The Grelwen was not structurally unfitted for the West African 
trade, nor is that the question; but it may be that ships of another design might 
do better than she could. The circumstance, so much harped upon, that all Elder, 
Dempster & Co., Ltd.'s own ships had ‘tween decks is really accidental. Being 
better suited to the trade, they were more able to load full cargoes, however made 
up; the point is not that they can carry palm oil better than the Grelwen, but that 
they can carry palm kernels too. So far as I can see, if an entire cargo of palm 
kernels be assumed the Grelwen is better fitted for its carriage than a ‘tween deck 
ship would be, for, with her unencumbered holds and absence of ’tween decks to 
occupy cargo space, she can carry more palm kernels than a ship of the same dead- 
weight capacity equipped with ‘tween decks. Really that is all. 

Beyond all doubt, the plaintiffs, the owners of the oil cargo, have been very badly 
used, and, as the oil was carried on terms which relieved the defendants from 
liability for bad stowage, and only make them liable if the plaintiffs can show the 
ship to have been unseaworthy, I am very sensible of the temptation to do sub- 
stantial justice by accepting a finding of unseaworthiness. The consequences of 
such a finding are, however, grave, since unseaworthiness affects not merely the 
contracts of carriage but the contracts of insurance. The unseaworthiness alleged 
consists in this—that a ship, unimpeached in herself, built to have holds un- 
encumbered by transverse ‘tween deck beams, is unfit to engage in the ordinary 
carrying trade of the West African coast unless, in some mode or other, she is 
fitted with “tween decks and so made structurally other than what she was designed 
and built to be. Accordingly, I have thought it right to resist the impulse to take 
the injured plaintiffs’ part and have ventured to examine the facts closely, lest I 
should arrive at a conclusion that would be seriously inconsistent with the way in 
which this class of ship is and necessarily must be employed in commerce. Ships 
built under the Isherwood patents are a numerous, and, so far as I know, an 
accepted type of ship, and in their freedom from ‘tween decks and ‘tween deck 
beams they have an advantage for carrying larger cargoes, which is part of their 
design. I shrink, as Scrurron, L.J., shrank, from saying on this evidence that in 
the ordinary West African trade such a ship is an unseaworthy ship by reason of 
her construction and design. If the question had not been encumbered with the 
technicalities and refinements of modern bills of lading it would not have occurred 
to anyone acquainted with practical shipping to affirm that this ship was un- 
seaworthy, or to dispute that her cargo was improperly stowed. I could have 
understood that it might be argued, perhaps paradoxically, that the ship was not 
reasonably fit to load and carry this oil because she was in charge of a captain and 
mate who were without experience of such a cargo and knew their business no 
better thant o overload the puncheons till they inevitably collapsed; but the 
argument which actually has been advanced is, I think, one which begins and ends 
with the circumstance that improper stowage is here the subject of an exception, 
unless the ship was what is called unseaworthy, whereby the loss occurred. 

There was, finally, an argument that the shipowners might be liable in tort, or 
at any rate as bailees quasi ex contractu, though the charterers and their agents 
were not. This fails, to my mind. Hayn v. Culliford (12) was the authority on 
which the respondents contended that the shipowners were responsible for mis- 
feasance, consisting in bad stowage, even though they were strangers to the 
contract of carriage. That case has little resemblance to such a case as this. 
There Denman, J., found that the defendants were, in fact, parties to the bill of 
lading and, as the evidence supported that finding, the observations of the Court 
of Appeal as to an alternative cause of action in tort were obiter. Of the various 
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reports of the case, that in 40 L.T. 536 alone states the arguments of counsel, and 
from it Bramwett, L.J., appears to have treated the case as analogous to Marshall 
v. York, Newcastle & Berwick Rail. Co. (22), where the only question was one of 
the right of a servant, whose master bought his ticket, to claim for the destruction 
of his own luggage. There is thus no connection between Hayn v. Culliford (12) 
and the present case, where the Grelwen was temporarily placed in a well-known 
line, trading under a well-known form of bill of lading. Further, so far as I know, 
Hayn v. Culliford (12) is now regarded as an authority in ordinary shipping cases 
only upon the question of the meaning of ‘‘negligence in navigation’’ or similar 
expressions. It may be that in the circumstances of this case the terms to be 
inferred from the reception of the cargo for carriage to the United Kingdom amount 
to a bailment upon terms which include the exceptions and limitations of liability 
stipulated in the known and contemplated form of bill of lading. It may be that, 
the vessel being placed in the Elder, Dempster & Co., Ltd.'s line, the captain signs 
the bills of lading and takes possession of the cargo only as agent for the charterers, 
though the time charter recognises the ship's possessory lien for hire. The former 
I regard as the preferable view, but, be this as it may, I cannot find here any such 
bald bailment with unrestricted lability, or such tortious handling entirely indepen- 
dent of contract, as would be necessary to support the contention. I think the 
appeal ought to be allowed with costs here and below, and that judgment should 
be entered for the defendants. 
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LORD CARSON.—I agree that the appeal should be allowed, and I have nothing 
to add to the opinions of my noble and learned friends Lorp Cave and Lorp 
SUMNER, with which I concur. 

Appeal allowed. 

Solicitors: Lawrence Jones & Co.; Pritchard & Sons, for A. M. Jackson & Co., 
Hull; Rawle, Johnstone & Co., for Hill, Dickinson & Co.., Liverpool. 


(Reported by FE. J. M. Cuaruin, Esea., Barrister-at-Law. | 





BALDRY v. MARSHALL, LTD. 


[Court or Apprat (Bankes, Atkin and Sargant, L.JJ.), November 20, 1924} 
[Reported [1925) 1 K.B. 260; 94 L.J.K.B. 208; 182 L.T. 326 | 


Sale of Goods—Implied condition of fitness—Exception of sale of article under 
trade name—Hetent of application of exrception—Purchase of motor car ‘‘to 
standard specification’’ after informing seller of requirements—Sale of Goods 
Act, 1893 (56 ¢ 57 Vict., c. 71), 8. 14 (1) proviso. 

By s. 14 (1) of the Sale of Goods Act, 1893: ‘‘Where the buyer, expressly 
or by implication, makes known to the seller the particular purpose for which 
the goods are required, so as to show that the buyer relies on the seller's skill 
and judgment, and the goods are of a description which it is in the course of 
the seller’s business to supply (whether he be the manufacturer or not), there 
is an implied condition that the goods shall be reasonably fit for such purpose, 
provided that in the case of a contract for the sale of a specified article under 
its patent or other trade name, there is no implied condition as to its fitness for 

articular purpose.”’ 
Sera buyer dua tie sellers, motor-car dealers, that he wanted a car which 
would be flexible, easily managed, comfortable, and suitable for the ordinary 
purposes of a motor car. The sellers said that they thought that a B. car 
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would satisfy the buyer's requirements, the buyer inspected a B. car, and 
entered into a written agreement with the sellers to buy ‘on the terms and 
conditions hereinafter specified one eight-cylinder B. car, fully equipped 
and finished to standard specification as per the car inspected.’’ A B. car 
similar to the one he had inspected was delivered to the buyer who later found 
that it was not suitable and claimed from the sellers the return of the purchase 
money. 

Held: for the proviso to s. 14 (1) to apply the buyer must buy an article by 
its trade name in such circumstances that it is clear that he is not relying on 
the seller's skill and judgment; that could not be said in the present case; 
and, therefore, the buyer was entitled to succeed. 

Per Sarcanr, L.J.: In my judgment, the proviso does not apply to an 
article such as a motor car which is sold under a very elaborate and specific 
description. 

Notes. Referred to: Cammell Laird & Co., Ltd. v. Manganese Bronze and Brass 
Co., Ltd., [1934] All E.R.Rep. 1; Nicholson and Venn v. Smith Marriott (1947), 
177 L.T. 189; Wilson v. Rickett Cockerell d Co., [1954] 1 All E.R. 868. 

As to terms as to quality or fitness implied in a contract of sale, see 29 Hats- 
pury’s Laws (2nd Edn.) 63 et seq.; and for cases see 89 Dicrsr 438 et seq. For 
Sale of Goods Act, 1893, see 22 Hausgury’s Statutes (2nd Edn.) 988. 


Cases referred to: 

(1) Wallis, Son and Wells v. Pratt and Haynes, {1910} 2 K.B. 1003; 79 L.J.K.B. 
1018; 103 L.T. 118; 26 T.L.R. 572, C.A.; reversed, [1911] A.C. 394; 80 
L.J.K.B. 1058; 105 L.T. 146; 27 T.L.R. 481; 55 Sol. Jo. 496, H.L.; 39 
Digest 477, 996. 

(2) Chanter v. Hopkins (1838), 4 M. & W. 399; 1 Horn & H. 877; 8 L.J.Ex. 14; 
3 Jur. 58; 150 E.R. 1484; 39 Digest 447, 753. 

(3) Prideaur v. Bunnett (1857), 1 C.B.N.S. 6138; 140 E.R. 252; 39 Digest 447, 
400. 

(4) Ollivant v. Bayley (1848), 5 Q.B. 288; 114 E.R. 1257; sub nom. Oliphant v. 
Dayley, Dav. & Mer. 373; 13 L.J.Q.B. 384; 7 Jur. 1130; 39 Digest 441, 701. 

(5) Wimble, Sons & Co. v. Lillico & Son (London) (1922), 38 T.L.R. 296; 39 
Digest 436, 653. 

Appeal by the defendants from an order of Greer, J., in an action tried by him 

without a jury. 

The plaintiff was a stockbroker and was the owner of a Talbot racing car. The 
defendants, who were motor-car dealers, were, inter alia, agents for the sale of 
Bugatti cars. Early in 1923 the plaintiff interviewed the defendants and said he 
wanted a car which would be flexible, easily managed, and ‘‘comfortable and suitable 
for the ordinary purpose of a touring car.’’ The defendants said that they thought 
a Bugatti car would satisfy these requirements, and the plaintiff subsequently 
inspected an eight-cylinder Bugatti car, which was then in an unfinished condition 
at the coach-builder’s. On May 4, 1923, the plaintiff entered into a written agree- 
ment with the defendants to purchase ‘‘on the terms and conditions héreinstier 
specified one eight-cylinder Bugatti car, fully equipped and finished to standard 
specification as per the car inspected at the coach-builder’s,’’ at the price of £1,150 
upon certain specified terms. Among the terms and conditions printed on the back 
of the document were the following : 


“The company reserve the right to withdraw any model or alter specifications 
or prices without notice. Tllustrations and specifications must be taken as a 
general guide and not as binding in detail,”’ 


and 


“Guarantee the same as received by us (the defendants) from the manu- 
facturers, a copy of which can be supplied on applieation.”’ 
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The guarantee given by the manufacturers to the defendants, which was for twelve 


oo against breakage of parts due to faulty material contained the following 
clause : 


The foregoing guarantee is accepted instead of and expressly excludes any 
other guarantee or warranty express or otherwise."’ 


A Bugatti car similar to the one he had inspected was delivered to the plaintiff, 
and he paid to the defendants £1,050, being a part payment of the agreed purchase 
price. Subsequently the plaintiff found upon testing the car that it was not 
suitable for the purpose for which he required it, and he brought the present action 
claiming the return of the purchase money. Gnrerr, J., held, that the plaintiff was 
justified in rejecting the car upon the ground that there was a breach of the 
condition implied in the written agreement under s. 14 (1) of the Sale of Goods 
Act, 1893, that the car should be reasonably fit for touring purposes. The defen- 
dants appealed. 


Jowitt, K.C., and Astell Burt for the defendants. 
Neilson, K.C., Shove, and Wynn Werninck for the plaintiff. 


BANKES, L.J.—This is an appeal from a judgment of Greer, J., and upon the 
facts as found by the learned judge his conclusion was, in my opinion, quite right. 
I need not set out the history of the case in any great detail, but I would refer to 
the first two letters in the correspondence from which it appears that on April 13 
the plaintiff wrote a letter to the defendants saying: 





“Can you tell me if the Bugatti eight-cylinder is likely to be on the market 
this year? If so, will you send particulars,”’ 


indicating that, according to his (the plaintiff’s) impression, this was a new type of 
ear which was going to be put upon the market and that he understood it to be an 
eight-cylinder car made by Bugatti. The answer of the defendants on April 17 
says, among other things: 

**As no doubt you are already aware we specialise in the sale of these cars.”’ 


I think the defendants’ letter intimated to the plaintiff that he might rely upon 
them as specialists in the sale of these cars and as persons upon whose skill and 
judgment he could properly rely. There was a conversation which preceded the 
contract and at that conversation, according to the learned judge, the plaintiff made 
plain to the defendants the purpose for which he required the car. I need not go 
into the facts in relation to that part of the case, because the learned judge who 
heard what the purpose was from the plaintiff's mouth and had himself been in 
the car to ascertain whether the car did fulfil that purpose, came to the conclusion 
that it did not. In those circumstances one passes on to the contract which was 
in a printed form. Although it is called a purchase agreement it is in the form 
of a request by the plaintiff to the defendants to supply him with an eight-cylinder 
ear fully equipped and finished to standard specification ‘‘as per the car inspected 
at the coach-builder’s. This order is subject to confirmation.’’ I assume it was 
confirmed. On the back there is this very significant intimation (it is very sig- 
nificant, it seems to me, when people try to establish that this particular car had 
a trade name) under a heading which is in big print. 

‘‘Alterations to prices and specifications: The company reserves the right to 

withdraw any model or alter specifications or prices without notice. Ilus- 

trations and specifications must be taken as a general guide and not as binding 
in detail.”’ 
The agreement is for an eight-cylinder Bugatti car fully equipped and finished to 
standard specification as per the car inspected at the coach works. 

Speaking for myself I should be prepared to decide this case upon the ground 
that taking this contract as a whole it is not a sale of a car by any accepted trade 
name. But I do not propose to decide the case entirely upon that ground, because 
it seems to me that it is quite possible to go further and to take the same view as 
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the learned judge took having regard to the decision in Wallis v. Pratt (1). This 
purchase agreement contained a clause that the guarantee was to be “the same 4s 
received by us from the manufacturers, a copy of which can be supplied on appli- 
cation.”’ When one comes to look at that guarantee, it purports to be an 
intimation by the manufacturers that they are prepared to guarantee the original 
purchaser for twelve months. I think myself there is a good deal to be said for 
the view that these two documents might be construed as an intimation by the 
manufacturers that the agent might pass on this contract to the original purchaser 
in such a way as to make the original seller, the manufacturer, and the original 
purchaser parties to the contract and guarantee. But again I do not decide the 
case upon that ground. I take the same view that the learned judge took, namely, 
that the effect of these two documents is that the defendants incorporated in their 
contract a guarantee substituting themselves for the manufacturers. The effect, 
therefore, is that this guarantee is to be read as though it were a guarantee in which 
the name of the defendants was inserted instead of that of the manufacturers. It 
uses the terms ‘‘guarantee,’’ ‘‘warranty’’ and ‘‘condition.’’ It has been suggested, 
in the course of the argument, that in a business-man’s mind there is very great 
confusion between those terms. That may be very true, but the law does not 
recognise any confusion. If there is one thing more clearly established than 
another it is the distinction between a warranty and a condition. It is quite true 
that in certain circumstances a condition may become and be used as a warranty, 
but the distinction between the two is quite plain. It was very marked in Wallis 
v. Pratt (1), where, although a business man had endeavoured to cover himself as 
completely as he could by the use of the word ‘‘warranty,’’ and by giving a certain 
warranty had sought to exclude any liability for any other possible warranty, the 
House of Lords ultimately decided that he had not used words which touched the 
question of his liability under the condition, and held him responsible. 

Here, in my opinion, reading this guarantee as one likes, it speaks of nothing 
but what the law would recognise as a warranty. Whether it uses the word 
“‘guarantee’’ or whether it uses the word ‘‘warranty’’ all that this guarantee 
amounts to is an attempt by the person who gives it to exclude any liability for 
anything except what is expressly covered by this particular guarantee. That 
being so, there being here no exclusion of any implied condition, we have to con- 
sider what s. 14 of the Sale of Goods Act, 1898, means. I do not propose to 
attempt to lay down a definition of what the proviso to the exception in s. 14 (1) 
exactly means, but I can safely say that it does not include this case because, in 
my opinion, there was no sale here under a trade name. I think I can go safely 
further than that and say this, to give three illustrations of cases which it seems 
to me indicate the meaning of the proviso. The first case is where a buyer asks a 
seller for an article which will fulfil some particular purpose, and in answer to that 
the seller sells him an article by a well-known trade name. It seems to me to be 
quite clear that the proviso applies to that case. Then there is another case where 
a buyer says to the seller: ‘‘I have been recommended such an article,”’ calling it 
by its trade name. ‘‘Will it suit my particular purpose which is so-and-so?’’ and 
the seller thereupon sells him the article without more. It seems to me again that 
the proviso applies to that case. But there is a third case where a buyer goes 
to a seller and says: ‘‘I have been recommended so-and-so,"’ giving its trade name, 
“as suitable for the particular purpose for which I want it. Please sell it to me.” 
In those circumstances it seems to me that the proviso does not apply. I am 
inclined to think that the key to the meaning of the proviso is to see whether or 
not the buyer has specified an article by its trade name in such a Way as to 
indicate that he is satisfied, at any rate, rightly or wrongly, that it will fulfil his 
particular purpose and that he is not relying upon the skill or judgment of the 
seller, however great that skill or judgment may be. 
taken by the learned judge of this case was quite correc 
dismissed with costs. 
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ATKIN, L.J.—I agree, although I am bound to say that as in other cases I have 
had considerable difticulty in construing the proviso to s. 14 (1) of the Sale of Goods 
Act, 1 regret that in this particular case we have not the assistance of the learned 
judge’s view upon this matter, because he happens by inadvertence not to have 
dealt with the matter at all. Possibly it was not put clearly before him at the trial. 
I am quite satisfied with the learned judge’s finding of fact; and apart from the 
proviso I should assume that there was to be implied in the contract a condition 
that the goods were reasonably fit for the purpose for which the buyer wanted the 
car, namely, for a touring car which would be comfortable for his wife. I am 
quite satisfied with the finding of the learned judge that there was a breach of that 
condition. 

But the question is whether this is a case of the sale of a specified article under 
its patent or other trade name. There lurk ambiguities in nearly every word of 
the proviso. What is meant by a specified article and what is meant by the sale 
of it under its patent or trade name and what is meant by trade name? I am 
bound to say that my difficulties have not been entirely resolved in the course of 
this case. To begin with I do find considerable difficulty in saying that when a 
person ultimately buys a motor car upon a special specification which is sent to 
him in reference to an article which he has already seen, although as to chassis and 
as to body in respect of such a machine as a motor car it can clearly be adapted 
for the special needs of the purchaser if the purchaser so requires—that there the 
article is sold under its trade name. It seems rather to be sold under the 
Specification with conditions adapted to the needs of the particular purchaser. If 
so, that would take the case out of the proviso. But the difficulty again arises in 
such a case as was put by my Lord, where a buyer goes to a seller whose business 
it is to deal in goods of the character which he is seeking to buy and says to a 
dealer in, say, motor vans: ‘‘I require a motor van for the purposes of my business. 
There are special needs that I have to bear in mind. It must not be of excessive 
weight because of the nature of the roads. It must be of a particular speed and 
of a particular capacity and power because it is to carry a given maximum load 
at times up a given hill.’’ The dealer then says to him: ‘You cannot do better 
than buy such-and-such a van,’’ naming it, and then a contract is entered into 
for a sale of a 20-h.p. X. motor van. In those circumstances is the warranty 
excluded? It seems to me to be very odd if it were. 

I think that the real object of the proviso was to meet precisely such a case as 
Chanter v. Hopkins (2), where a man wrote to the manufacturer saying : 


‘Send me your patent heater and apparatus to fit up my brewing copper with 
your smoke-consuming furnace.” 


The goods were sent, and, although it was perfectly obvious from that letter that 
the purchaser required them for brewery purposes inasmuch as he got that which 
he had in fact ordered, there was no warranty. That one can understand, and I 
think it will be found that all the cases which preceded the Act really proceed upon 
that footing. There was Prideaur v. Bunnett (3), where a firm had advertised. 
They called themselves the Smoke Prevention Co., and they had a patent self- 
closing or smoke-consuming valve. The defendant who filled up a circular said : 
“Please prepare us a smoke-preventing valve.’’ That was supplied and was in- 
sufficient for the purpose. The plaintiff sued for the price, and the defendant 
made as an answer: breach of warranty that it should be fit for the purpose to 
which it was to be applied. There was an application for a tule for a new trial, 
judgment having been given for the plaintiff. Cocksurn, C.J., said : 


‘The card refers to a patent article, and the defendant intended to purchase 
the very thing.”’ 

CRESSWELL, J., said: 
“Taking all the evidence together, is it not clear that the order was given for 
the patented, the ascertained article?"’ 
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at case was like Chanter v. Hopkins (2). 
its pai is Ollivant v. Bayley (4). There the defendant, a ee 
called at the plaintiff's premises, and said he wanted a two-colour nae ee 
shafting, &c.; an estimate was sent to him the next day; and he ee s " e 
again at the plaintiff's and ordered a two-colour machine on the plainti : S = 
principle, but desired to have it stronger than one he had seen at the p ee i 8 
shop. The plaintiff gave him the following memorandum in writing - I underta ce 
to make you a two-colour printing machine on my patent principle.’’ That again 
failed. There in the same way the judge held that the contract was to supply the 
article which was in fact ordered. CressweELL, J., in summing up, told the jury 
that : 
“Tf the patent two-colour printing machine was a known, ascertained article, 
the defendant, having ordered one, must pay for it, whether it answered his 
purpose or not; but that, if it was not a known, ascertained article, and 
the defendant ordered a machine for printing two colours, and the plaintiff 
undertook to supply it, he could not recover the price unless the machine 
supplied was reasonably fit for the purpose for which it was ordered.”’ 


In those circumstances it appears to me probable—I will not say any more—that 
the right view of the matter is that where the proviso speaks of a specified article 
under its patent or other trade name it means by that an article specified by the 
purchaser. In those circumstances, if he specifies the article he wants to buy and 
if it is sold to him under its patent or trade name, it seems quite plain that the 
warranty is excluded even though he has made known to the seller the purpose for 
which he intends to use it. It is, I think, perfectly true that the mere statement 
of those circumstances seems to negative the idea that the buyer was relying on the 
judgment or skill of the seller. Nevertheless, I see no reason why there should 
not be a proviso to the subsection which, at any rate, would meet the first part of 
it and would make quite plain that in those circumstances no warranty arises and 
the question has not to be considered whether or not the buyer relied on the skill] 
or judgment of the seller. 

That difficulty—and I admit it is a difficulty—being disposed of, it appears to me 
that the learned judge was proceeding upon entirely the right lines in construing 
the so-called warranty. The view taken by the learned judge was that inasmuch 
as the guarantee only states that there shall be no warranty or guarantee, whether 
statutory or otherwise, except the limited one which has been given, that does not 
exclude the operation of that which is not a warranty, namely, an implied con- 
dition of principal purpose. He applies the reasoning of the House of Lords in 
Wallis v. Pratt (1), and, to my mind, it is quite plain that in that case the learned 
Law Lords also based their decision upon the express difference drawn in the Sale 
of Goods Act between “‘condition’’ and ‘‘warranty’’ and treated the condition that 
goods were to be equal to description—which is a condition just as the condition of 
fitness in the present case is a condition—as not being excluded by a clause which 
excluded warranty. In my opinion, the learned judge was right in treating the 
word ‘‘guarantee’’ or ‘‘warranty’’ as being different from, certainly as not in- 
cluding, a condition. I think another way of looking at it is this, as was said 
by PLETCHER Moutron, L.J., in Wallis v. Pratt (1), and was said also by at least 
one of their Lordships in the House of Lords in the same case, namely, that if a 
person wishes in a contract of sale to exclude what would be the ordinary statutory 
rights of a purchaser, he must do so in plain and unambiguous terms. In the 
present case the words are very, very far from being plain. I think that is the 
oe ass and I eae a OE view was quite correctly expressed by McCarpre, 
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of sale in such terms as not to express upon the face of it the guarantee at all and 
to refer to a guarantee which when it is looked at—if it is ever looked at—will be 
found to be of a very limited nature, I think they cannot complain if the courts 
come to the conclusion that they have failed to take sufficient care to make that 
guarantee a contractual term in the sense in which they may have intended it. I 
agree with the decision given by the learned judge and I think this appeal should 
be dismissed with costs. 


SARGANT, L.J.—I am of the same opinion and I will only deal with the 
question of the proviso to sub-s. (1) of s. 14 of the Sale of Goods Act. The proviso 
is in these terms: 





‘‘provided that in the case of a contract for the sale of a specified article under 
its patent or other trade name, there is no implied condition as to its fitness 
for any particular purpose.”’ 


It seems to me that the articles which are dealt with in that proviso are in the 
main, at any rate, and primarily patent medicines and common articles sold under 
well-known trade names. In my judgment, the proviso does not apply to an 
article such as the motor car in the present case, which is sold under a very 
elaborate and specific description. 

What, then, is the meaning and effect of the proviso, because, if a specified 
article is ordered, it cannot be, apart from anything else, that the buyer who orders 
it is relying upon the judgment of the seller, for the proviso applies only to the 
case of a contract for sale of a specified article under its patent or other trade name. 
It seems to me that this is one of the mischiefs which it was sought to prevent by 
the proviso. It is well known that patent medicines and articles sold under trade 
names are very often sold under puffing or laudatory trade names which imply that 
the article will perform a certain definite function satisfactorily. Take such a 
case—I am not sure that this is an actual case—as holeproof hose, or of 
‘‘nerfection”’ soap, or a case, which I came across in my experience as a judge, of 
someone in the Isle of Wight who sold a patent medicine as a stomach strengthener. 
Suppose someone came and ordered holeproof hose or a stomach strengthener, he 
would be obviously relying upon the skill and judgment of the vendor to sell him 
an article which would produce the desired results; that would be implied from 
the name of the article which was used. But if there is on the market a well-known 
article known as holeproof hose, then it seems to me that the proviso is aimed at 
preventing the ordering of that article under the laudatory name from creating the 
implication that the buyer is asking the seller to provide him with something which 
fulfils the requirements indicated by the name. That, I think, is the main purpose 
of the proviso, although I do not say that it is the only purpose. Beyond that it 
seems to me that too much importance has been attached to the proviso in the 
argument on behalf of the defendants, because it seems to me that the proviso 
applies in the absence of other matters, that is to say, that prima facie the ordering 
of the article under that name is not to raise the implication. The proviso does not 
say that in every case of that sort sub-s. (1) shall be excluded notwithstanding 
anything else that may have occurred. In my judgment, although a person may 
be ordering an article under a patent or other trade name within the meaning of 
the proviso, yet if at the same time as the order is given the buyer makes it clear 
to the vendor that he is relying upon the skill and judgment of the vendor for the 
purpose of convincing or assuring himself that the article will produce the results 
held out, then I think that the proviso has no application and the buyer is entitled 
to the benefit of the provisions of sub-s. (1). I agree that the appeal should be 
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ATTORNEY-GENERAL v. WESTMINSTER CITY COUNCIL 


(Court or Appeal (Sir Ernest Pollock, M.R., Warrington and Sargant, L.JJ.), 
June 2, 4, 1924] 
(Reported [1924] 2 Ch. 416; 93 L.J.Ch. 573; 131 L.T. 802; 
88 J.P. 145; 40 T.L.R. 711; 68 Sol. Jo. 736; 22 L.G.R. 506) 
Library—Public library—Right of library authority to close library building and 
use it for general administrative purposes—Letting of library building when 
not required—Temporary letting only. 
Under s. 12 (4) of the Public Libraries Act, 1892, a library authority may let 
a building or land vested in them for the purposes of the Act, which is not 
required for those purposes, but the letting must be only temporary, and the 
authority has no right to close such a building and incorporate it into the 
buildings held by the authority in their capacity as city or other council and 
use it for the general administrative purposes of the district. 


Attorney-General—Institution of proceedings—Enforcement of public rights— 
Right to sue not to be questioned by court—Claim for injunction—Need to 
prove commission of public wrong. 

The discretion as to the institution of proceedings for the enforcement of 
public rights is a matter for the Attorney-General, and the court must accept 
the discretion which has been exercised by him and cannot question his right 
to sue. If the Attorney-General, acting on behalf of the public, in the 
exercise of his discretion as a public officer, comes to the conclusion that he is 
justified in asking the court to restrain an illegal act on the part of a public 
body, the court is not entitled to refuse an injunction merely because there is 
no evidence of any public wrong being done. 

A.-G. v. Great Eastern Rail. Co. (1) (1879), 11 Ch.D. at p. 500, and L.C.C. 
v. A.-G. (2), [1902] A.C. at pp. 168, 169, applied. 


Notes. Referred to: A.-G. v. Ripon Cathedral (Dean and Chapter), [1945] 1 
All E.R. 479. 

As to the powers and duties of library authorities, see 24 Hatssury’s Laws 
(3rd Edn.) 636 et seq.; and as to proceedings by the Attorney-General for an 
injunction, see ibid., vol. 21, pp. 408, 404. For cases see 16 Digest 481-488 and 
38 Dicest 227. For Public Libraries Act, 1892, see 19 Hatssury’s SraTuTEs 
(2nd Edn.) 148. 


Cases referred to: 

(1) A.-G. v. Great Eastern Rail. Co. (1879), 11 Ch.D. 449; 48 L.J.Ch. 428; 40 
L.T. 265; 27 W.R. 759, C.A.; affirmed (1880), 5 App. Cas. 473; 49 L.J.Ch. 
545; 40 L.T. 265; 28 W.R. 769, H.L.; 16 Digest 486, 3684. 

(2) A.-G. v. L.C.C., [1901] 1 Ch. 781; 70 L.J.Ch. 867; 84 L.T. 245; 49 W.R.Dig. 
97; 17 T.L.R. 309, C.A.; affirmed sub nom. L.C.C. v. A.-G., [1902] A.C. 
165; 71 L.J.Ch. 268; 86 L.T. 161; 66 J.P. 340; 50 W.R. 400 18 "Pease 
205° FL ies 6 Digest 482, 3637. 


Witness Action brought by the Attorney-General, on the relation of the rector 
of St. Martin-in-the-Fields and the vicar of St. Paul's, Covent Garden, both in 
London, claiming a declaration that the defendants were not entitled to use the 
library building in St. Martin’s Lane for their own administrative purposes, or to 
incorporate it in their city hall, or to use it otherwise than as a public library, and 
for an injunction accordingly. 7 

In 1887 the parish of St. Martin-in-the-Fields adopted the Public Libraries Act 
and pursuant thereto a site in St. Martin's Lane was acquired by the Public 
Libraries Commissioners for the parish, and a public library was opened there for 
the parish in 1889. The earlier Public Libraries Acts were repealed by s. 28 of 
the Public Libraries Act, 1892, and it was thereby provided that an earlier etoption 
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of those Acts should be deemed to be an adoption of this Act. In 1893 the parish 
of St. Paul’s, Covent Garden, adopted the Public Libraries Act, 1892, and came to 
an arrangement by which the library in St. Martin’s Lane was used as a joint 
library for the two parishes. By the London Government Act, 1899, the two 
parishes became included in the area of the Westminster City Council, and by 
el. 2 of the London (Adoptive Acts) Scheme, 1900, the Commissioners for Public 
Libraries in any existing parish ceased to exist, and their powers, duties, property, 
and liabilities were transferred to the council of the metropolitan borough com- 
prising that parish. By the City of Westminster (Adoptive Acts) Scheme, 1902, 
it was directed that the Public Libraries Acts, 1892 to 1901, should be administered 
by the defendants ‘‘uniformly throughout the parishes comprised in that city,’’ and 
that it should form a ‘‘single library district.’’ The library in St. Martin’s Lane 
continued in use till the outbreak of the war of 1914-1918, when it was closed and 
used for national purposes by the defendants. It remained closed till April, 1919, 
when, as a result of protests of ratepayers, the reference library on the first floor 
was opened till February, 1922. In 1920 the defendants decided to incorporate the 
library into the city hall for use for administrative purposes, and up to the date 
when the writ in this action was issued no alternative premises for the library had 
been acquired. Tomirn, J., granted a declaration that the defendants were not 
entitled to use the library premises for their administrative purposes, or to in- 
corporate the same in the city hall, or to use the same otherwise than for the 
purposes of the Public Libraries Act, and an injunction in the same form. The 
defendants appealed. 
By the Public Libraries Act, 1892, s. 12: 


(1) For the purpose of the purchase of land under this Act by a library 
authority the Lands Clauses Acts, with the exception of the provisions relating 
to the purchase of land otherwise than by agreement, shall be incorporated 
with this Act. (2) The library authority of any library district which is an 
urban district may, with the sanction of the Local Government Board, appro- 
priate for the purposes of this Act any land which is vested in that authority. 
(3) A library authority may, with the sanction of the Local Government Board, 
sell any land vested in them for the purposes of this Act, or exchange any such 
land for other land better adapted for these purposes, and the money arising 
from the sale or received by way of equality of exchange shall be applied in or 
towards the purchase of other land better adapted for the said purposes, or 
may be applied for any purpose for which capital money may be applied, and 
which is approved by the Local Government Board. (4) A library authority 
may let a house or building, or any part thereof, or any land vested in them, 
for the purposes of the Act, which is not at the time of such letting required 
for those purposes, and shall apply the rents and profits thereof for the purposes 
of this Act.” 

Maugham, K.C., and Alan Ellis (Sheldon with them) for the defendants. 
Macmorran, K.C., Giveen, and W, Lawson Campbell for the Attorney-General. 


SIR ERNEST POLLOCK, M.R.—This is an appeal from a decision of Tomutn, J., 
which raises an interesting point as to the powers of the city of Westminster and 
the exercise of their duties as the library authority for the area of the city. 

Shortly put, the question which is raised is this: Are the city of Westminster, 
who have had a library in St. Martin’s Lane, able to close that library and make 
provision for the library elsewhere and make use of the premises which have been 
closed for the purposes of the administration of the many important duties which 
fall to them as the city of Westminster? The whole question really turns upon 
the meaning and effect of s. 12 of the Public Libraries Act, 1892. That section 
comprises four subsections, and sub-s. (2) provides : i) 

“The library authority of any library district which is an urban district may, 

with the sanction of the [Minister of Education} appropriate for the purposes 

of this Act any land which is vested in that authority.’ 
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By sub-s. (3): ~ . 
‘A library authority may, with the sanction of the [Minister of Education} 
sell any land vested in them for the purposes of this Act, or exchange any 
such land for other land better adapted for those purposes... . 


and apply any money received towards the purchase of other land better adapted 
for the purposes of the Act or for a purpose approved by the education authority. 
With regard to these two subsections, it is clear that no approval of the authority 
has been obtained to what has been done. Subsection (4), which is, to my mind, 
ancillary to the powers which have gone before, gives power to a library authority 
to let a house, or any part of a house, or any land vested in them, which is not 
at the time of such letting required for the purposes of the Act. In my judgment, 
the powers which are conferred by sub-s. (4) are not intended to be a contradiction 
of the powers granted by sub-s. (8). I do not think it would be possible for a 
library authority to let for such a period as ninety-nine years, which might enable 
them to do what they could not do under sub-s. (3). Under sub-s. (4) they do not 
have to obtain the approval of the education authority to a letting, whereas, under 
sub-s. (8), for the purposes of sale or exchange, they do. If sub-s. (4) were 
interpreted as meaning that they had all powers of letting, so that they could let 
for a very long term of years at, say, a peppercorn rent, the powers under sub-s. (4) 
would render nugatory the restrictions which are imposed by sub-s. (3). In my 
judgment, sub-s. (4) is to be read as ancillary to, and only as ancillary to, the 
powers, and is intended to confer upon a library authority the right to let for 
temporary purposes land which is not, at the time of the letting, required for 
those purposes. It is a subsection which was introduced and added to the powers 
of the library authority in 1892, and I think it must be read, if not totally subject 
to, at any rate as ancillary to, and not in contradiction of, the other powers which 
are contained in s. 12. 

What is suggested here is that the city of Westminster, the library authority, 
have power to close this library in St. Martin’s Lane, and to make use of the 
premises for the purposes of the administration of the city. It appears, on looking 
at s. 12, that there is no such power, and I think that, as WarrinctTon, L.J., 
pointed out, it is very important to observe that they must exercise the powers 
conferred on them as library authority with a single eye to that capacity, and 
they are not entitled to, so to speak, pool their powers, or treat their position of 
library authority as a mere part of their powers as if they were a sanitary authority, 
or the holders of many other powers which they exercise. They have to exercise 
the powers given to them under s. 12, and to deal with the land which has been 
acquired for the purposes of the library in accordance with the Public Libraries 
Act. 

Counsel, on behalf of the defendants, suggested that, in the present case, no 
useful purpose would be served by the granting and continuing of the injunction, 
and he said that, although it was true that the action was brought by the Attorney- 
General, yet the matter should be carefully examined and the Attorney-General's 
powers and responsibilities should be considered and the court should not accede 
to the Attorney-General’s application for an injunction, although founded upon 
right, in the sense that the statutory powers of a public body had been exceeded, 
unless and until the court were satisfied that that was, on its merits, a fit and 
proper course. I am not quite certain that I have stated the proposition submitted 
on behalf of the defendants quite accurately; perhaps I have stated it too widely; 
but I did not intend to do so. On the other hand, I think it is important that 
aden be me as to what are the powers and duties of the Attorney- 
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by Bacecatay, L.J. Indeed, I understand Baccauay, L.J., expressly to dissent 
from them. He says this (11 Ch.D. at p. 500): 


“It is in the interest of the public that the law should in all respects be 
respected and observed, and if the law is transgressed, or threatened to be 
transgressed, as in my opinion it has been by the Great Eastern Railway Co., 
it is the duty of the Attorney-General to take the necessary steps to enforce it, 
nor does it make any difference whether he sues ex officio, or at the instance 
of relators.”’ 


Having regard to the observations of James, L.J., it is perhaps important to observe 
that in that very case Baccatay, L.J., who had the advantage of the experience of 
a law officer, which James, L.J., had not, immediately took the opportunity to 
dissociate himself from the observations which had been made. Those observations 
really are no longer observations which could be taken as well founded, because, in 
view of what has been now laid down in the House of Lords, in A.-G. v. L.C.C. (2), 
I think the discretion of the Attorney-General is not fettered or circumscribed in 
the way suggested. Perhaps I ought also to refer to the fact that the observations 
made by James, L.J., in A.-G. v. Great Eastern Rail. Co. (1) were considered 
when A.-G. v. L.C.C. (2) was before this court, Riesy, L.J. ([1901] 1 Ch. at 
p. 803), says: ‘‘For the relators are also plaintiffs,’’ and I gather that he does not 
accept the view which had been presented as to the duties of the Attorney-General. 
I think that VavcHan Wituras, L.J., says words to the same effect. That case 
went to the House of Lords, where Lorp Hatssvry said that with all the respect 
that every member of the profession would feel towards James, L.J., he did not 
accept the view that he had presented. He went on: 


“In a case where, as a part of his public duty, he has a right to intervene, 
that which the courts can decide is whether there is the excess of power which 
he, the Attorney-General, alleges. Those are the functions of the court; but 
the initiation of the litigation and the determination of the question whether 
it is a proper case for the Attorney-General to proceed in is a matter entirely 
beyond the jurisdiction of this or any other court. It is a question which the 
law of this country has made to reside exclusively in the Attorney-General. 
I make this observation upon it, though the thing has not been urged here at 
all, because it seems to me to be very undesirable to throw any doubt upon 
the jurisdiction, or the independent exercise of it, by the first law officer of 
the Crown.”’ 


A grave and important duty is cast on the Attorney-General whether or not he 
will grant his fiat, and whether or not he will allow an action to be brought, either 
in his own name or upon the relation of others, either by himself or with others 
joined with him as plaintiffs. After what Lorp Hatssury has said, the duty of 
deciding whether the action is one proper to bring to enforce certain rights must 
be vested in him, and in him alone, and I have no doubt that that jurisdiction has 
been exercised, as it always has been exercised, with very great care and with due 
regard to the public interest and to the responsibility which lies upon the Attorney- 
General. If he decides that it is a right and proper action to bring, he is entitled 
to bring the matter before the court, and the court must accept the discretion 
which has been exercised by him. I add those words of my own, but I also want 
to emphasise the fact that all that had been said by Lorp Hatspury was atfirmed 
and assented to by Lorp MACNAGHTEN. Having regard to the position which the 
Attorney-General occupies before this court, it does not seem to me to be possible 
to be questioned, as a matter of discretion, whether or not he is entitled to the 
redress which he asks in the public interest, in reference to matter upon which a 
public authority has exceeded its powers. The Attorney-General has been satisfied 
that this is a case in which his duty requires him to take steps to see that that 
excess or attempted excess of public powers shall be brought to an end. Having 
regard to that, we are of opinion that the powers of the statute have been exceeded, 
and I think the Attorney-General bas established his right to relief. 
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fortunately able to provide a library in Wardour Street, t vat t ey wis . = 
of arranging for a lending library to be established and carried on in oo as ni 
of the building in St. Martin’s Lane. All that is mem wee ere is li ce 
doubt that, as a public library authority, they are desirous of affor ing pct vA 
full facilities, and no doubt they have many difficulties to contend wit : u = 
learned judge appears to have been right to have declared the rights of 4 e srr 
correctly, and the only remedy for which the Attorney-General can ask in these 
circumstances is that there should be an injunction restraining the defendants from 
any further or continuing excess. We are told that the city of W estminster intend 
to go to Parliament, or it may be that they will go to the [Minister of] Education, 
as they may be advised. Whether they go to the High Court of Parliament, or to 
the [Minister], it appears to me that their position will be strengthened by the 
fact that there is this injunction against them, and that it has been authoritatively 
established that they have not the power which they purported to exercise. In 
any event, they would have the opportunity of coming back to the court if the 
situation should require that some alteration should be made in the injunction; 
but as the matter stands at the present time the injunction is the right course. 
The learned judge was correct in his declaration of the law. I think that the 
injunction must be continued, and that, for the reasons which have been given by 
Tomiin, J., the plaintiff, the Attorney-General, is entitled to succeed on this appeal. 


WARRINGTON, L.J.—I am of the same opinion. Tomrrm, J., has declared 
“that the defendants are not entitled to use the library premises for their adminis- 
trative purposes, or to incorporate the same into their city hall, or to use the same 
otherwise than for the purposes of the Public Libraries Acts.’’ To that declaration 
I see no objection. I only wish to add on my own account a few words on the 
argument addressed to us by the learned junior counsel for the city of Westminster. 
At the time that these premises were purchased, the library authority in the case 
of metropolitan districts was not necessarily, and I may say was not simply, the 
ordinary local authority. It was a separate body of commissioners constituted by 
s. 22 of the Public Libraries Act, 1892. Subsequently, the library authority as a 
separate body became merged in the several governing bodies of the metropolitan 
area, and in this case became merged in the Westminster City Council and the 
city council is now the public library authority for the city of Westminster. The 
argument addressed to us was to the effect that this property had become part of 
the common property of the city of Westminster, capable of being used for any 
purposes for which the property belonging to the city of Westminster could be used. 
In my opinion, the answer to that argument is that when the property was acquired 
there was imposed on it, by the legislation then in operation, a particular purpose 
for which the property could be used, and the mere fact that for the convenience 
of administration or for other purposes the legislature has thought fit to get rid 
of a particular library authority and give the power of that separate authority to 
the city council cannot, in the absence of express provision, have the effect of 
withdrawing from the land in question the restrictions which were originally 
imposed upon it. ; 

With regard to the injunction, it was contended on behalf of the city council 
that the court ought not, in its discretion, to grant an injunction, even at the suit 
of the Attorney General, unless the Attorney-General makes out that that which the 
ee site is doing unlawfully is of injury to the public. In support 
. is ; g nee page relied upon the well-known passage in the judgment 
That passage appears in the judgment of Teen toy Co At Ch:D: at pp. 483, 484) 
sitting nik Seal ain gment of JAMES, L.J., only. He had three brethren 
directly, and fie two oth odie = ese eubitioty which I will mention 
oe yeeaie a teens issented from his decision and from the extreme 

S Oxprest : © passage in question. That part of the judgment of 


A 
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James, L.J., was a dictum; it was not necessary for his decision, because he came 
to the conclusion on the merits that the Attorney-General was not entitled to the 
injunction for which he asked. Whatever may be the force of that passage in the 
judgment of James, L.J., I think that now the question is entirely set at rest by 
the opinion in the House of Lords of Lorp Hatssury, followed by that of Lorp 
MacnaGutTen, in A.-G. v. L.C.C. (2). If the Attorney-General, acting on behalf 
of the public, in the exercise of his discretion as a public officer, comes to the 
conclusion that he is justified in asking the court to restrain an illegal act on the 
part of a public body, I do not think this court is entitled to refuse the injunction 
merely because it is said that there is no evidence of any public wrong being done. 
The real result, if that argument were to be acceded to, would be that in such a 
case there would be no means of preventing that kind of illegal act on the part of 
the public body in question. 

It seems to me, therefore, that as far as that is concerned, the learned judge was 
right in granting the injunction. Nor do I think that anything that has happened 
since would justify us in discharging or suspending the injunction. It may be said, 
and has been said, and it may be the fact, that under s. 12 of the Public Libraries 
Act, 1892, the city council can lawfully carry out an exchange of the Jand in 
question for other land vested in them for other than library purposes. Speaking 
for myself, I do not express any opinion, adverse or otherwise, on the question 
whether such arrangements could lawfully be carried into effect; but, inasmuch as 
the absolute form in which the injunction at present stands might be held to 
prevent the city council from carrying through and acting on such an arrangement 
by s. 12, I agree—and as to this counsel for the Attorney-General does not object— 
that the injunction should be prefaced by some such words as ‘‘without prejudice 
to the exercise by the city council of the powers conferred upon them by s. 12 
of the Public Libraries Act, 1892.’’ In other respects I think that the appeal 
should be dismissed. 


SARGANT, L.J.—I am of the same opinion. I desire to add my protest to that 
of Warrincton, L.J., against the argument that the council, having become 
possessed of these premises acquired under the Public Libraries Act, and having 
other premises acquired under other statutory authority, are entitled to aggregate 
all their properties and all their powers and use any of their powers with regard 
to any of their properties. I think their powers in respect of these premises are 
only powers under the Public Libraries Acts as the library authority, otherwise 
illimitable confusion may be caused by a mere consolidation or re-grouping of 
administrative powers under a single authority. With regard to the position of the 
Attorney-General, it seems to me to be now well settled that the Attorney-General 
has the same discretion in authorising, initiating, or pursuing proceedings for the 
enforcement of public rights as a private individual has in proceedings for the 
enforcement of his private rights. In neither case can the exercise of the dis- 
cretion be questioned by the court. Of course, the discretion as to the relief to 
be granted, whether by injunction or otherwise, still rests with the court, but as 
to the principles on which that has to be exercised, I agree with the view expressed 
by the learned judge towards the conclusion of his judgment. In my view, there- 
fore, the injunction was rightly granted at the time when he granted it, and I 
cannot see that there is any sufficient change of circumstances since the date of 
that judgment as a result of which we ought to vary the substance of the judgment. 





SIR ERNEST POLLOCK, M.R.—The appeal will be dismissed with costs, but 
there will be the addition to the order which Warrineton, L.J., has indicated. 
Appeal dismissed. 
Solicitors: Allen ¢& Son; Travers Smith, Braithwaite & Co. 
[Reported by G. P. LANGWORTHY, Esq., Barrister-at-Law. | 
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THE KOURSK 


[Court or APPEAL (Bankes, Scrutton and Sargant, L.JJ.), February 11, 12, 22, 


1924] 
‘Reported [1924] P. 140; 93 L.J.P. 72; 1381 L.T. 700; 40 T.L.R. 399; 
; 68 Sol. Jo. 842; 16 Asp.M.L.C. 374] 


Tort—Joint tortfeasors—Judgment against one joint tortfeasor—Bar to action 
against other joint tortfeasor—Need for tort to be committed in concert or as 
part of common plan. 

To constitute a joint tort there must be some connection between the act of 
the one alleged tortfeasor and that of the other. Where, therefore, the negli- 
gence of two ships, the K. and the C., caused damage to a third ship, the I., 
the negligence of the K. consisting in deviating from her course into the track 
of the C, and the negligence of the C. consisting in not reversing her engines 
and so coming into collision with the I., 

Held: the two negligences were separate and independent, and not com- 
mitted in concert or as part of a common plan; the K. and the C. were not 
joint tortfeasors of the same tort, but were separate tortfeasors of two different 
torts; and the fact that the owners of the I. had recovered from the owners of 
the C. damages in respect of the damage caused to the I. by the C. did not bar 
the owners of the I. from pursuing against the owners of the K. a claim in 
respect of the damage caused to the I. by the K. 


Notes. Applied: Brooke v. Bool, [1928] All E.R.Rep. 155. Referred to: 
Debenham's, Ltd. v. Perkins, [1925] All E.R.Rep. 234; Rowntree & Sons, Ltd. v. 
Frederick Allen & Sons (Poplar), Ltd. (1935), 41 Com. Cas. 90; Ash v. Hutchinson 
& Co. (Publishers), Ltd., [1936] All E.R. 1496; The Carslogie, [1951] P. 167; 
Drinkwater v. Kimber, [1952] 1 All E.R. 701; Jones v. Manchester Corpn., [1952] 
2 All E.R. 125; Romford Ice and Cold Storage Co. v. Lister, [1955] 3 All E.R. 460. 
As to the liability of joint tortfeasors, see 32 Hanssury’s Laws (2nd Edn.) 187- 


189; and for cases see 42 Digest 975-983. 
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Appeal from an order of Hi, J., in an action of damage by collision. 
The defendants were the owners of the steamship Koursk, The plaintiffs were 
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i f the steamship Jtria, and they claimed to recover from the defendants 
ashes mae ; ‘ned by the Itria in a collision which took place in April, 
pei nena ee Te th teamship Clan Chisholm, which, the plaintiffs 
ae oat th Ride the ova By their defence the defendants 
acy Aaa plaintiffs had recovered judgment against the owners of the Clan 
Chisholm for the damage which they had sustained by reason of the page 
between the Itria and the Clan Chisholm, which they claimed in the presen een 
against the defendants, and that if, contrary to their contentions, the oe ion 
of the Koursk was in any way responsible for the loss of or damage to t 1e ae 
the plaintiffs had suffered damage by reason of a joint tort committed joint y y 
the owners of the Clan Chisholm and the owners of the Koursk or their servants 
and had recovered judgment against one of the joint tortfeasors and so were not 

i ceed against the other. 
eee 5a delivering judgment, said: I think that the question [whether tort- 
feasors are joint tortfeasors] must always be one dependent upon the particular 
facts of the case. Where there are two negligent persons causing one damage i 
think one has to find out whether they are participating in one act or taking part 
in separate acts of negligence combining to produce the same damage? I think 
the matter may also be fairly tested by considering what you have to plead. If 
one would have to make quite separate charges of negligence against the one from 
those which one would have to make against the other, then one has a test whether 
they are both of them taking part in one act or neglect, or whether they are guilty 
of separate acts or neglects, which combined to effect one damage. Apply that to 
the present case. There were two quite separate acts, or neglects, which, by 
their combined, effect, caused the Clan Chisholm to' run into and sink the Itria. 
Those in charge of the Koursk were guilty of want of due care towards the Itria, 
because they allowed the Koursk to get out of position in the convoy, and did not 
correct that mistake, and brought themselves into collision with the Clan Chisholm, 
and thereby contributed one of the causes which drove the Clan Chisholm against 
the Itria. The Clan Chisholm was in fault, because, being put in a dangerous 
situation by the Koursk, those in charge of her did not reverse, with the result 
that she did not prevent herself from being driven against the Itria. It was the 
combined effect of those two separate acts of negligence which, in my view, pro- 
duced the one damage, and that was not one tort, but is two torts. Hrs Lorpsuip 
held, accordingly, that the rule that a judgment obtained against one joint tort- 
feasor was a bar to an action against another did not apply, and, therefore, the 
plaintiffs were not deprived of their action against the defendants. 
The defendants appealed. 


Dunlop, K.C., and Dumas for the defendants. 
Stephens, K.C., and Darby for the plaintiffs. 


Cur. adv. vult. 
Feb. 22. The following judgments were read. 


BANKES, L.J.—The question for decision in this appeal is whether a judg- 
ment recovered by the plaintiffs against the owners of the steamship Clan 
Chisholm is a bar to the present action brought by the plaintiffs against the 
defendants. The material facts which raise the question are as follows. Three 
vessels, the Itria, the Clan Chisholm and the Koursk, with two others were 
in convoy in line abreast. The Itria was the guide vessel in the centre, having 
the Clan Chisholm next her on her port side and the Koursk beyond the Clan 
Chisholm. Owing to the negligent navigation of the Koursk, that vessel failed 
to keep position and threatened to run into the Clan Chisholm, whereupon, 
in order to avoid the collision, the Clan Chisholm ported and kept her speed. 
In spite of this manwuvre the two vessels collided, and as a result of the Clan 
Chisholm’s porting and keeping her speed she ran into the Itria. A number of 
actions were brought. The owners of the Itria sued the owners of the Clan Chis- 


holm, and the owners of the latter vessel sued the Koursk. These two actions 


A 
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A were tried together, and it was decided that as between the Itria and the Clan 
Chisholm the latter was alone to blame for the collision between those two vessels, 
and that as between the Clan Chisholm and the Koursk both vessels were to blame 
for the collision between them, though the blame was apportioned as to two- 
thirds to the Koursk and one-third to the Clan Chisholm. The amount recoverable 
from the owners of the Clan Chisholm under the judgment recovered against them 

B by the owners of the Jtria was not nearly sufficient to cover the latter’s loss, as 
the Clan Chisholm had taken the usual proceedings to limit her liability to the 
statutory sum. It was in these circumstances that the present action was brought, 
in which the owners of the Jtria claimed a judgment against the owners of the 
Koursk for the damage and loss occasioned by the loss of the [tria and a reference 
to the registrar and merchants to assess the amount thereof. To this claim the 

C defendants pleaded that the damage complained of was the result of the joint tort 
committed by those in charge of the Koursk and of the Clan Chisholm, and that 
the judgment recovered against the latter was a bar to the present action. 

There is no doubt, and Hi, J., so found, that the combined negligence of those 
in charge of the Clan Chisholm and the Koursk had the effect of bringing about 
the collision of the Clan Chisholm with the Itria. The question for decision is 

D whether the rule originally laid down in Brown v. Wootton (1) and approved in 
King v. Hoare (2) (13 M. & W. at p. 504), and accepted in Brinsmead v. Harrison 
(3), applies to the facts of this case. The rule shortly stated by Wites, J., in the 
last-mentioned case is this ; 


“If two commit a joint tort the judgment against one is of itself without 
E execution a sufficient bar to an action against the other for the same cause.”’ 


It is curious to notice the different reasons given by different judges for the rule. 
It is unnecessary to discuss them, as the rule must be accepted. It is a curious 
fact also that, at any rate so far as my researches go, the question of what consti- 
tutes a ‘“‘joint tort’ or ‘‘the same cause’’ within the meaning of the rule has never 
been closely considered in any reported case. The test of whether this rule applies 

F or not has sometimes been said to be whether the cause of action against the two 
persons said to be joint tortfeasors is the same or different. With submission to 
those who have held that view, I think that this cannot be considered an exhaustive 
test, as I can imagine cases in which as against two obvious tortfeasors it would 
be quite possible to frame two quite distinct causes of action in respect of the injury 
caused by the joint tort. As an instance I may take the case where A., B. and C. 

G conspire to assault X., and A. and B. commit the assault. X. would have a cause 
of action for assault and battery against A. and B., and quite a separate cause of 
action against C. for the conspiracy if he elected to proceed against the joint tort- 
feasors separately. In King v. Hoare (2), Parke, B., undoubtedly adopts the 
cause of action test where he says: 


H “Tt there be a breach of contract, or wrong done, or any other cause of action 
by one against another, and judgment be recovered in a court of record, the 
judgment is a bar to the original cause of action, because it is thereby reduced 
to a certainty, and the object of the suit attained, so far as it can be at that 
stage; and it would be useless and vexatious to subject the defendant to another 
suit for the purpose of obtaining the same result. Hence the legal maxim, 

J ‘transit in rem judicatam—the cause of action is changed into matter of record, 
which is of a higher nature, and the inferior remedy is merged in the higher. 
This appears to be equally true where there is but one cause of action, whether 
it be against a single person or many. The judgment of a court of record 
changes the nature of that cause of action, and prevents it being the subject 
of another suit, and the cause of action, being single, cannot afterwards be 
divided into two.’’ 


The learned judge appears to me to be dealing with a case where there is only 
one possible cause of action, or substantially only one cause of action, as he speaks 
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of the cause of action ‘‘being single. 


te one. : 
sr have already said, I can find no case in which the question has been closely 


considered, but I do find dicta which support both sides of the argument which 
has been addressed to this court. There is no doubt that in The Devonshire (4) 
([1912] A.C. at p. 657), Lorp Arxrnson, and in The W.H. No. 1 (5) ({1910] P. at a 
p. 204), the then President, spoke of what appear to be separate torts producing oe: 
damage as joint torts and the authors as joint tortfeasors. The point now under 
discussion was not under consideration in either case, and I cannot regard these 
dicta as authorities. It is no doubt quite common to speak of each of two separate 
tortfeasors as joint tortfeasors in the sense that where each has contributed to the 
injury complained of, each is liable for the whole of the damage done. In my 
opinion, the use of the expression in such circumstances is inaccurate and mis- C 
leading. I find a dictum of Cottiys, L.J., in Thompson v. L.C.C. (6) ([1899] 

1 Q.B. at p. 844), supporting this view. The question there was whether, under 
the practice rules then existing, it was permissible to join as defendants, the 
water company, and the London County Council, whose separate acts of negligence 
acting in combination had caused injury to the plaintiff's property. A considerable 
interval had elapsed between the first act of negligence and the second, but that D 
does not, in my opinion, weaken what the lord justice says: 

“But an argument was presented to us which, it appears to me, was based 

upon a fallacy, that was that because the plaintiffs had claimed only one 

damage that, therefore, their cause of action was necessarily one also, however 

many persons they chose to put on the writ as bringing about that one damage. 

Tt seems to me that that is no test at all. The damage is one thing, and the E 

injuria is another. What constitutes the cause of action is the injuria, the 

wrong done by a separate tortfeasor; and when we analyse this case (the facts 

are not in dispute) we find we are dealing with it upon the assumption that 

the two acts which were done, the one by the London County Council and the 

other by the New River Co., are entirely disconnected torts, each of them a 

separate injuria—if it be injuria at all—quite distinct one from the other. The F 

one was done recently by the county council by excavation, and the other at 

a much earlier date by the water company allowing water from its mains to 

weaken the soil in front of the plaintiffs’ property, and the joint result of those 

two independent torts has been that the plaintiffs’ house has come down. The 

damage is one, but the causes of action which have led to that damage are 

two, committed by two distinct personalities.”’ G 
The lord justice mentions the interval of time in support of his view, but not as 
the foundation of it. 

It is easy to put instances the mere mention of which indicates that the law 
must require something more than the single damnum to convert two quite separate 
and distinct torts into a joint tort. For instance, A., who wishes to approach 
B.’s house in order to commit a burglary, trespasses on his land and crosses a I 
brook by an already damaged bridge, which he seriously weakens by his weight. 
Next day C., wishing to approach the same house, mistaking it for that of a 
friend, trespasses on B.'s land, and in crossing the same bridge, breaks it com- 
Pala ieh lt Mise Can it possibly be said that the damage to the bridge 
vee nes ths age BE pe Ay and C. are joint tortfeasors ? I think not, I 
Tort eae pate ap! me ows that in order to constitute a joint tort there 
Gera tinens rie = een the act of the one alleged tortfeasor and that of 
Sm Lae iat, ee e be Si to attempt to define the necessary amount of con- 
eiineataloder: \ a epend upon its own circumstances. The learned 

2 NDSELL ON Torts (7th Edn.), p. 59, say this: 
‘Persons are said to be ’ 


TS0 joint tortfeasors when their respectiv h i 
commission of the tort are ead 


done in furtherance of a common design,” 
and they cite a dictum of Tinpa, C.J., in Petrie v. Lamont (7) (Car. & M. at p- 96) 
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in support of their statement. Later, they say ‘‘there must be concerted action 
towards a common end.”’ 

I am not sure that the rule is here stated sufficiently widely to cover every possible 
case, though it clearly supports the general conclusion as to the law which I have 
already indicated. Applying the rule thus explained to the facts of the present 
case, it seems to me clear that the judgment of Hin, J., was right. The negli- 
gence of those in charge of the Koursk was not keeping station and running into 
the Clan Chisholm. This negligence clearly contributed to the loss of the [tria, 
* as the learned judge has found that after the collision with the Koursk, the Clan 
Chisholm could not have avoided the collision with the Itria. The negligence of 
the Clan Chisholm, as found by the learned judge and the House of Lords, con- 
sisted in not stopping and reversing after she hard-a-ported. This negligence con- 
tributed both to the collision with the Koursk and to the consequent collision with 
the Jtria. The damnum no doubt is only one, and the act of negligence of each 
contributed to that damnum, but the acts of negligence are still, in my opinion, 
separate. There is no possible connection between them. They began, they con- 
tinued, and they ended as separate acts; they never became a joint act. On the 
question of fact whether the Clan Chisholm could after the collision with the 
Koursk have avoided the collision with the Itria, I agree with the view taken by 
the learned judge that she could not. For these reasons the appeal, in my opinion, 
fails, and must be dismissed with costs. 

It is not necessary, in the present case, to say anything which may hereafter 
have to be seriously considered as to how far a defendant in such an action as the 
present may be entitled to credit for anything recovered from a contributing tort- 
feasor; nor have I referred to the rule in Admiralty as to the division of damages 
where the vessels of both plaintiff and defendant are to blame, nor have I referred 
to the application of R.S.C., Ord. 16, r. 1, which permits the joinder of claims by 
persons in whom a right of relief in respect of or arising out of the same transaction 
whether jointly, severally, or in the alternative. None of these questions is material 
to the present appeal, but with regard to the last I will merely indicate that, in 
my opinion, the ordinary case of a claim against both owners of two separate 
vehicles which are alleged to have contributed to the damage in a running down 
case is more correctly dealt with as a claim against them severally or in the alterna- 
tive, than as a claim against them jointly. 


SCRUTTON, L.J.—A collision between the steamships Clan Chisholm and 
Koursk has been held by the House of Lords to be caused by the negligence of each 
ship, in the proportion of two-thirds liability to the Koursk and one-third to the 
Clan Chisholm. The negligence of the Koursk consisted in deviating from her 
convoy course into the track of the Clan Chisholm. The negligence of the Clan 
Chisholm consisted in not reversing her engines when she saw the Koursk out of 
her course. The two negligences were separate and independent, not taken in con- 
cert, or as part of a common plan, and both, in the view of the House of Lords, 
contributed to the collision. The question is then raised whether there was separate 
negligence of the Clan Chisholm after her collision with the Koursk, so that her 
subsequent collision with the Jtria could not be attributed to the preceding negli- 
gence of the Koursk. The Itria had got judgment against the Clan Chisholm on 
this second collision on the ground of her original negligence, and in that action 
it was immaterial to decide whether the Clan Chisholm was guilty of any subse- 
quent negligence. In the action between the Clan Chisholm and the Koursk, 
Hut, J., did decide that there was no negligence of the Clan Chisholm subsequent 
to the first collision, and this brought the damage to the Itria so far as that damage 
was paid by the Clan Chisholm into the damage to be apportioned between the 
Clan Chisholm and the Koursk. The Itria got judgment against the Clan Chisholm 
for the whole of the damage, but the Clan Chisholm’s limitation of liability would 
prevent the Itria from recovering a great part of her damage against the Clan 
Chisholm. The Itria, therefore, proceeded ‘against the Koursk, as soon as she 
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ceased to be a requisitioned ship, to recover some part of the remainder of her 
damage. The Koursk took two points in answer: (i) That the Clan Chisholm 
negligent after the first collision, so that her collision with the Itria was not the 
result of the Koursk's negligence before the first collision. Though this point had 
been decided against the Koursk in the Clan Chisholm’s action by Hi, J., and not 
challenged in the House of Lords, it could be raised again in the action by the 
Itria, who was not a party to the first action by the Clan Chisholm against the 
Koursk. Hi, J., on the advice of his assessors, repeated the previous finding 
of no subsequent negligence against the Clan Chisholm, and this court, with the 
concurrence of its assessors, upheld his decision. The first defence of the Koursk 
against the Itria, therefore, failed. The second defence was more formidable. It 
was that the Koursk and Clan Chisholm were ‘“‘joint tortfeasors,’’ and that the 
Itria, by taking judgment against the Clan Chisholm, had lost her remedy against 
the Koursk for the ‘‘joint tort.”’ 

I consider separately the position at common law and in Admiralty, because 
undoubtedly the fact that whereas, at common law, contributory negligence bars the 
claim of either party [but now the position is the same as in Admiralty: see Law 
Reform (Contributory Negligence) Act, 1945, s. 1 (1)], at Admiralty it results in 
a liability of either party for half the damages suffered by the other, and may 
produce different results: see The Frankland (8). The common law rule both in 
contract and tort is stated by Parke, B., in King v. Hoare (2): 


“Tf there be a breach of contract, or wrong done, or any other cause of action 
by one against another, and judgment be recovered in a court of record, the 
judgment is a bar to the original cause of action, because it is thereby reduced 
to a certainty, and the object of the suit attained, so far as it can be at that 
stage; and it would be useless and vexatious to subject the defendant to another 
suit for the purpose of obtaining the same result. Hence the legal maxim, 
transit in rem judicatam—the cause of action is changed into matter of record, 
which is of a higher nature, and the inferior remedy is merged in the higher. 
This appears to be equally true where there is but one cause of action, whether 
it be against a single person or many. The judgment of a court of record 
changes the nature of that cause of action and prevents its being the subject of 
another suit, and the cause of action being single, cannot afterwards be divided 
into two. Thus it has been held, that if two commit a joint tort, the judgment 
against one is, of itself, without execution, a sufficient bar to an action against 
the other for the same cause: Brown v. Wootton be 


When in Kendall v. Hamilton (9), 4 App. Cas. 526, 542, the House of Lords had 
to consider whether there was in cases of contract any equitable power to relieve 
against the common law rule, and held there was not, both Lorp Penzance, who 


dissented, and Lorp BLAckBurN, who agreed, put the rule on the same ground. 
Lorp PENzANCcE said: 


“When that which was originally only a right of action has been advanced 
into a judgment of a court of record, the judgment is a bar to an action brought 
on the original cause of action.” 


Lorp Buackeurn said: 


“But King v. Hoare (2) proceeded on the ground that the judgment being for 
the same cause of action, that cause of action was gone. Transivit in rem 
judicatam, which was a bar, partly on positive decision and partly on the 
ground of public policy, that there should be an end of litigation, and that 
there should not be a vexatious succession of suits for the same cause of action. 
The basis of the judgment was that an action against one on a joint contract 
was an action on the same cause of action as that in an action against another 


of the joint contractors, or in an action against all the joi 0 
’ 1 ll 
: ef 8 he joint contractors on the 


This court in Parr v. Snell (10) had held that when the judicature rules have 
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destroyed the effect of the rule in certain classes of cases, it is still in foreo in 
claims for unliquidated damages and judgments thereon. 

The substantial question in the present case is: What is meant by ‘“‘joint tort- 
feasors’’? and one way of answering it is: ‘‘Is the cause of action against them 
the same?’’ Certain classes of persons seem clearly to be ‘‘joint tortfeasors.’’ The 
agent who commits a tort within the scope of his employment for his principal, and 
the principal; the servant who commits a tort in the course of his employment, and 
his master; two persons who agree in common action, in the course of and to 
further which one of them commits a tort. These seem clearly joint tortfeasors ; 
there is one tort committed by one of them on behalf of or in concert with 
another. 

Counsel for the Koursk argued at first that if the physical damage was the same 
all persons who contributed to it without lawful excuse were joint tortfeasors. 
This would cover the case of two ships which by quite independent action and 
separate negligence ran into a third ship, one on the starboard, one on the port 
side, whereby she sank; of two persons uttering independently separate and distinct 
slanders concerning a servant, whereby his master dismissed him; of two separate 
excavators who by independent excavations brought down the house of a third 
party. But in none of these cases would the cause of action be the same. Lorp 
Esner in Cooke v. Gill (11) and Read v. Brown (12) (22 Q.B.D. 131) defined “‘cause 
of action’’ as ‘‘every fact which it would be necessary for the plaintiff to prove, if 
traversed, to support his right to the judgment of the court.’’ Now, in the cases 
put, to succeed against one tortfeasor it would not be necessary to prove the negli- 
gence of the other tortfeasor. In the cases of master and servant, principal and 
agent, and concerted action, after proving the wrongful act causing damage of one 
tortfeasor, it would only be necessary to add to the same tort, injuria plus damnum, 
the nexus of responsibility for that tort, of agency, employment or concerted action. 
But the same damage does not mean the same tort, and, therefore, does not mean 
the same cause of action. Counsel for the Koursk then suggested an amended 
definition, ‘‘a joint tort is a tort for which two or more persons are jointly and 
severally liable to the injured person.’’ This seems directed rather to the remedy 
for the tort than to the nature of the tort itself, and to say that a joint tort is 
one for which persons are jointly liable only leads to the inquiry: For what torts 
are persons jointly liable? The answer is: For a tort (damage plus injuria) which 
they both commit or are responsible for the commission of, but not for tort where 
such is responsible for a different injuria and the two injuria happen to produce 
the same damnum. 

I am of opinion that the definition in CLERK AND Liypsett on Torts (7th Edn.), 
p. 59, is much nearer the correct view. 

“Persons are said to be joint tortfeasors when their respective shares in the 
commission of the tort are done in furtherance of a common design... . But 
mere similarity of design on the part of independent actors causing independent 
damage is not enough; there must be concerted action to a common end.” 

Still more so when there is not even similarity of design, but independent negli- 
gences accidentally resulting in one damage. This is the view of Sir JoHn 
SALMOND : 

‘Persons are not joint wrongdoers simply because their independent acts have 

been the cause of the same wrongful damage: Satmonp on Torts (5th Edn.), 

pp. 84-85. 

I myself should put ‘wrongful’ before ‘acts’ instead of before ‘damage.’ I think 
it is also the view of Cotzrns, L.J., in Thompson v. L.C.C. (8): 


“The fallacy that . . . because the plaintiffs had claimed only one damage, that 
therefore their cause of action was necessarily one also. . . . What constitutes 
the cause of action is the injuria, the wrong done by a separate tortfeasor. 


To make the tort, one wants a wrongful act causing damage; and to make the 


176 ALL ENGLAND LAW REPORTS REPRINT (1924) All E.R. Rep. 

se of action, both elements must be the sa 
Sen, ai where the negligence was the same, but one damage was 4 
the person and one to the property, @ judgment for one cause of action, anaes 
injury to property, was not a bar to a second cause of action, trespass to the 
person. If this is so where the same negligence causes different kinds of damage, 
still more is it so where different and independent wrongful acts cause the same 
e; there are two causes of action, and a judgment on one does not bar the 


me. Thus, in Brunsden 


damag 


other.’ oer | 
The judgment below in effect takes the same view as to the meaning of “‘joint 


tortfeasors.’’ In the present case the Koursk was guilty of negligence in proceed- 
ing out of course across the line of its convoy; the Clan Chisholm was guilty of 
quite independent negligence in not reversing when the action of the Koursk was 
observed. These two separate and independent negligences resulted in a collision, 
the direct consequence of which was a collision with the Itria. In my view, the 
Koursk and the Clan Chisholm were not joint tortfeasors of the same tort, but 
separate tortfeasors of two different torts, and, therefore, at common law judgment 
against one in respect of the cause of action against it would not be an answer to 
a claim against the other in respect of the different cause of action on which it 
was sued. It is true that in various cases to which we were referred eminent 
judges have used the phrase ‘‘joint tortfeasors’’ in respect of separate acts of 
negligence. This was always obiter and in regard to a matter immaterial to the 
decision. If there is no contribution between joint tortfeasors there is, of course, 
no contribution between independent tortfeasors, and the phrase ‘‘no contribution 
between joint tortfeasors’’ is equally true if read ‘‘no contribution between tort- 
feasors.’’ Lorp Arxinson, in The Devonshire (4), uses the phrase ‘‘joint tort- 
feasors’’ about persons guilty of independent acts of negligence where ‘‘tortfeasors’’ 
would be equally accurate as far as the consequence of several liability for all the 
damage, the matter then being discussed, was concerned; indeed, he uses the 
phrase ‘‘tortfeasors’’ in the same sentence. I am quite unable to regard these 
casual and irrelevant inaccuracies as amounting to a determination of principle. 

In Admiralty, the result is at least the same. For it has been decided that 
one of two ships who, by separate acts of negligence, damage a third can bring the 
damage it has to pay the third into the calculation of half damages following on 
the judgment ‘‘both to blame’: The Frankland (8). The Clan Chisholm can 
apparently, therefore, bring into her claim against the Koursk the damages she 
has paid to the Itria. Further, innocent cargo owners in a ship in collision caused 
by its own negligence and that of the other ship can only recover half their damage 
against either ship: The Drumlanrig (14), and it would seem to follow that a judg- 
ment against one tortfeasing ship for one-half cannot be a bar to a claim for the 
other half against the other tortfeasor. In the present case, owing to limitation of 
liability, the Itria will not recover her whole damage unless she can sue both the 
Clan Chisholm and the Koursk, perhaps not even then. It seems clear that persons 
who are not joint tortfeasors at common law are not joint tortfeasors in Admiralty; 
indeed, in the latter court they are in a better position as to contribution. In my 
view, the appeal should be dismissed with costs. 


_SARGANT, L.J.—On the facts established in this case a very interesting and 
difficult question has to be determined as to the liability sought to be established 
by the plaintiffs against the defendants, or, to use the brief and figurative language 
which was employed by Hitz, J., and will be adopted in this judgment, by cs 
Ttria against the Koursk. To make the reasons for my judgment clear, it is neces- 
sary to state the salient facts of the case, but I will do this as briefly as possible. 

On April 18, 1918, a convoy of five vessels under escort were in the Mediter- 
ranean making for the United Kingdom in line abreast, with a prescribed distance 
of four cables between each adjoining pair of vessels. The centre ship, and that 
from which the distances had to be taken, was the Itria; nearest to her on her port 
hand was the Clan Chisholm, and beyond this ship again, and furthest to port, was 
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the Koursk. The two vessels on the starboard side of the Itria were not in any 
way concerned in the collision which forms the subject of the present litigation, 
and need not be further considered or mentioned. The course prescribed was a 
zig-zag changed at short infervals of fifteen, ten and five minutes. The ships were 
proceeding without lights, and in the dark, the time of the collision being just 
before 3 a.m. A few minutes before that hour the Koursk got out of position and 
was observed heading for the Clan Chisholm at a distance of about one-and-a-half 
eables. The Clan Chisholm hard-a-ported, hoping to avoid collision or to receive a 
slanting blow only; but did not reverse her engines. A collision ensued between 
the Koursk and the Clan Chisholm, and within about a minute this was succeeded 
by a second collision between the Clan Chisholm and the Itria, which sank the 
latter vessel. As the result of these collisions three or four actions were begun. 
There were cross-actions between the Koursk and the Clan Chisholm; there was 
an action by the Jtria against the Clan Chisholm; and lastly, there was the present 
action by the Itria against the Koursk. This last action has been delayed for 
various reasons and has only recently been tried. The other three actions came 
on for trial together in March, 1919, by Hix, J., and the result of his judgment, 
as ultimately restored by the House of Lords after an intermediate reversal, was 
this. In the actions in respect of the collision between the Koursk and the Clan 
Chisholm the Koursk was found two-thirds to blame and the Clan Chisholm was 
found one-third to blame (her contributory negligence consisting in not having 
reversed before the first collision); and in the action by the /tria against the Clan 
Chisholm judgment was given against the Clan Chisholm, it being admitted that 
the Itria was blameless. and the finding that the Clan Chisholm was to blame in 
respect of the first collision involving the finding that she was also to blame for 
the immediately subsequent collision. The present action by the /tria against the 
Koursk was tried by Hrtt, J., in June last, and by agreement between the parties 
the materials which had been used on the previous trial in March, 1919, were 
again used at the second trial. At this second trial the Koursk, while not ques- 
tioning the finding of fact that the first collision was due partly to the negligence 
of the Koursk, raised two defences, one of fact and the other of law. The first 
defence was that the second collision was proximately caused not by the first col- 
lision, but by an intervening act of negligence on the part of the Clan Chisholm 
subsequent to the first collision, namely, a second failure to reverse. The second 
defence was that even if the causation of the first collision and the second collision 
was indistinguishable, they were caused by the joint tort of the Clan Chisholm and 
the Koursk, and that the Itria, having recovered judgment against one of the joint 
tortfeasors, is barred from now recovering against the other. 

[The learned lord justice dealt with the first point, saying that in his opinion the 
judgment of Hm, J., finding that there was no intervening negligence, was un- 
questionably right, and continued :] As regards the second defence, Huu, J., took 
time to consider his judgment and ultimately decided that, though there was but 
one damage, it was caused by two separate acts of negligence; that there were, 
therefore, two separate torts and not one joint tort; and, accordingly, that the 
Itria was still entitled to recover against the Koursk. It is with respect to this 
second part of the learned judge’s judgment that the main argument has taken 
place before us and that the real difficulty arises. The definition of joint tort- 
feasors in CLERK AND LinpseLt on Torts (7th Edn.), pp. 59-60, is as follows: 


“Persons are said to be joint tortfeasors when their respective shares in the 
commission of the tort are done in furtherance of a common design. ‘All 
persons in trespass who aid or counsel, direct, or join, are joint trespassers.’ If 
one person employs another to commit a tort on his behalf, the principal and 
the agent are joint tortfeasors. and recovery of judgment against the principal 
is a bar to an action against the agent. But mere similarity of design on the 
part of independent actors, causing independent damage, is not enough; there 


. ” 
must be concerted action towards a common end. 
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Monp on Torts (5th Edn.), p. 84, is to much the same effect. 
Stress is laid there on the feature that there must be responsibility for the same 
action, the imputation by the law of the commission of the same wrongful act to two 
or more persons at once. The examples given are under three heads—agency, 
vicarious liability, and common action. ; 

It would appear, therefore, if these definitions are correct, that in order to 
constitute joint tortfeasance in the strict sense of the word (and apart from certain 
expressions in The Frankland (8) and The Devonshire (A) hereinafter mentioned, 
we have not been referred to any less strict definition) there must be a concurrence 
in the act or acts causing damage, not merely a coincidence of separate acts which 
by their conjoined effect cause damage. This view is strongly supported by a 
passage in the opinion of Lorp Bramwetu in The Bernina (15). He there says 
(13 App. Cas. at p. 14): 

“But take the case put in argument of injury not to a passenger, but to one 
of the public by separate acts of negligence in two persons, which acts con- 
joined caused the injury. . . . Such a case it is not easy to imagine, but let us 
suppose it. I should say an action might be maintained against the two 
jointly. If their conduct was wilful, it clearly might be, and I do not know 
why its being negligent should make a difference.” 


The discussion in SaL 


It seems to me that Lorp BramMweELt obviously considered that in the case supposed 
the two persons guilty of separate negligence were not joint tortfeasors. If they 
had been they would ipso facto have been liable jointly, and it would have been 
wholly unnecessary to go through the process of reasoning employed. The case 
supposed by Lorp Bramwetu in the above passage is precisely similar to the 
present case, and also to the case of The Bernina (15), when once that case was 
simplified by the very important decision that a passenger in one of two colliding 
vessels was not in any way identified with the vessel by which he was travelling, 
but was in the same position as one of the general public, or as the Jtria in the 
present case, and it may, therefore, be useful to refer to some passages in the 
judgments in The Bernina (15) to ascertain the precise legal position of two 
persons who, by the combined effect of separate acts of negligence, cause damage 
to a third person. Lorp Esuer said: 


“Tf no fault can be attributed to the plaintiff’ and there is negligence by the 
defendant and also by another independent person, both negligences partly 
directly causing the accident, the plaintiff can maintain an action for all the 


damages occasioned to him against either the defendant or the other wrong- 
doer.”’ 


Linvtey, L.J., said, speaking of the decision in Armstrong v. Lancashire and 
Yorkshire Rail. Co. (16): 


“But if the proximate cause was the combined negligence of the two companies, 
I confess my inability to understand upon what principle the plaintiff could be 
held ae entitled to sue either company; or in other words, to be without a 
remedy.”’ 


Lorp HerscHetu said : 


If ihe collision between two vessels a person unconnected with either were 
injured the owner of neither vehicle could maintain as a defence ‘I am not 


uilty bec i : 
ig een a for the negligence of another person the accident would not 


Staaia net ae to me merely to lay down the principle that in such cases 
< aerate - ie resulting from the combination of two negligences must not 
eh te remote in an action against either wrongdoer, provided that the 
eee pti wrong-doer was a proximate, though partial, cause of the acci- 
al aah EVEN ON NEGLIGENCE (8rd Edn.), vol. i, p. 77. They seem to me 

sistent with the theory that the combination of the two negligences constitutes 
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a joint tort, and they get rid of the difficulty which I felt during the progress of 
the present appeal, in accepting the contention of counsel for the Jtria that differ- 
ent facts would have to be established in the actions brought by the IJtria against 
the Clan Chisholm and the Koursk respectively. It seems to me that in the first 
action the Itria would have to prove only negligence on the part of the Clan Chis- 
holm, proximately, though it may be only partly, causing the accident, and in the 
second action the Itria would have to prove only negligence on the part of the 
Koursk, proximately, though it may be only partly, causing the accident. It would 
be for the defendant vessel in either action, if thought fit, to raise the defence 
that the negligence of the defendant alone and apart from the contributory negli- 
gence of the third vessel would not have caused the accident. This contention 
would not on the principles above stated avail the defendant, and in any case 
would be a defence only and not a part of the cause of action that would have to 
be established by the plaintiff. It seems to me, therefore, that the Itria had two 
separate and distinct causes of action, the one against the Clan Chisholm, and the 
other against the Koursk, though the resulting damage was the same in both cases. 

As regards the language in four Admiralty cases which have been referred to, 
namely, (i) The Avon and Thomas Jolliffe (17), (ii) The Englishman and The 
Australia (18), (iii) The Devonshire (4), and (iv) The Frankland (8), the first two 
present no difficulty. In each of these cases the operation was a joint one, con- 
ducted under a single ultimate direction, and the requirements of the strict defini- 
tion of joint tortfeasance were satisfied. In the third and fourth cases the circum- 
stances were different, the negligent vessels were under separate direction, and 
were guilty of separate negligences, and so far as legal cause of action was concerned, 
their position was strictly analogous to that of the Clan Chisholm and the Koursk 
here. In the third case both Lorp Mersey and Lorp ATKINSON, and in the fourth 
case Sir Francis Jeune, speak of the two negligent vessels as joint tortfeasors. 
Accordingly, these judgments form some authority for treating two separate negli- 
gences with one resulting damage as constituting a joint tort, if the phrase joint 
tortfeasors is to be treated as used there in its strict and technical sense. But 
when these cases are carefully examined there is no need for putting so strict a 
meaning on the phrase. The liability established in those cases was in no way 
dependent on the tort being joint, but might have resulted equally from separate 
negligences combining, indeed, to produce one damage, but forming on the prin- 
ciple above stated separate causes of action. The difference was quite immaterial 
for the purpose of the decision and no argument seems to have been addressed to 
it. I cannot attach to the use of the phrase ‘‘joint tortfeasors’’ in these cases any 
real importance for the present purpose. It follows, therefore, that the judgment 
of the learned judge was right and that his decision should be affirmed. I am 
relieved to think that the result cannot follow here that the Itria should recover 
from the Clan Chisholm and the Koursk together more than the total damage done 
her, but this may, perhaps, be so in other cases. I regret that the Admiralty rule 
as to apportionment of damage applies only to that sustained by the two vessels 
who collide through their own negligence, and further, that in cases like this of 
damage by two acts of mere negligence the courts have not worked out some 
equitable system of contribution such as was effected by the Court of Chancery 
in the case of persons liable to one common debt or duty and as gave rise to the 
principles of general average: see Spence’s EQuiraBLe JURISDICTION OF THE CouRT 


or Cuancery, Vol. i, pp. 661-663. 
Solicitors: Wm. A. Crump & Son; Waltons & Co. 
[Reported by GEOFFREY Hurcurnson, Esq., Barrister-at-Law.] 
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Re GOODWIN. AINSLIE v. GOODWIN 


[Cuancery Divisron (Romer, J.), January 30, 1924] 
[Reported [1924] 2 Ch. 26; 93 L.J.Ch. 331; 130 L.T. 822; 
68 Sol. Jo. 478] 


Will—Condition—Time specified for performance—When time of the CRE 
Matters to be considered—Intention of testator—Personal condition. "= 
Where a gift in a will is made subject to a condition, even a condition 

precedent, to be performed within a specified time, but the condition is not 
performed within that time, then, at any rate in the absence of an express 
gift over, it is always a question for the court to determine whether the time 
so specified was of the essence of the matter. In determining that question 
the court must have regard to what was presumably the intention of the 
testator in inserting the condition, what it was that he desired to bring about 
or to guard against, and if the court finds that a performance of the condition 
at a time subsequent to the expiration of the period fixed by the testator in 
substance provides for the very thing that the testator intended to provide 
for, so that all parties can be put in substantially the same position as they 
would have been in had the condition been performed within the proper time, 
time is not regarded as of the essence and such performance is treated as a 
sufficient compliance with the condition. 

By his will a testator gave to his trustees during the lifetime of his wife an 
annuity of £300 commencing from the date of his death, the first payment to 
be made at the expiration of three calendar months after his death. Certain 
properties were charged with the annuity and the will continued: ‘‘My 
trustees shall stand possessed of the said annuity upon trust to pay the same 
as and when received to my said wife. Provided always and I declare that 
the said annuity is intended to be in lieu of and in substitution for the 
annuity of £70 per annum which I have covenanted by deed to pay to my 
said wife and that the bequest thereof herein contained and the trusts thereof 
hereby declared shall become and be absolutely void and of no effect (except as 
regards any money actually paid to my said wife on account of the said 
annuity) unless my said wife shall within six calendar months after my death 
absolutely release and discharge my estate and effects and my trustees from 
payment of the said annuity of £70 per annum so covenanted to be paid by 
me to my said wife as aforesaid as from the date of my death to the satisfaction 
in all things of my trustees.’’ The testator died in 1906. His estate was 
heavily encumbered, and down to the death of his widow, in 1921, it remained 
doubtful whether it would ever produce anything for the beneficiaries. 
Nothing was done by the widow during her life to release the estate from 
payment of the £70 annuity, and she received no payment in respect of either 
of the annuities. Her claim as a creditor of the testator at his death was not 
completely satisfied until 1928. On a question whether a release by the 
executors of the testator’s widow would in 1924 be a sufficient compliance 
with the condition, 

Held: on construction, the only object of the testator in imposing the con- 
dition that the £70 annuity should be released was that the widow should 
not be paid both the £300 annuity and the £70 annuity; the condition was not 
one personal to her although both annuities ceased with her life; the release 
at the present time of the £70 annuity would put a 
which the testator intended they should occupy a 
if the widow had executed a release of the 
the testator’s death; and, therefore, 
dition, and a release by the w 
with the condition. 


l] the parties in the position 
nd in the same position as 
£70 annuity within six months of 
time was not of the essence of the con- 
idow’s executors would be a sufficient compliance 
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Notes. Applied: Re Goldsmith's Will Trusts, Brett v. Bingham, [1947] 1 
All E.R. 451; Sellinger’s Will Trusts, [1959] 1 All E.R. 407. Considered: Re 
Sage, Lloyds Bank, Ltd. v. Holland, [1946] Ch. 332. 

As to performance of conditions in a will, see 834 Hatssury’s Laws (2nd Edn.) 
118-121; and for cases see 44 Dicrst 465 et seq. (as to time, pp. 472-475). 


Adjourned Summons to determine effect of a condition in a will. 
The facts are stated in the headnote and the judgment. 


Bryan Farrer for the testator’s trustees, the plaintiffs. 
Eardley- Wilmot for the defendant, H. T. Goodwin, a residuary legatee. 
T. R. Hughes, K.C., and Bradley Dyne for the widow's executors. 


ROMER, J.—tThe testator by his will gave to his trustees during the lifetime of 
his wife an annuity of £300 a year commencing from the date of his death—it was 
subsequently increased by a codicil to £500 a year—to be payable quarterly, and 
the first payment to be made at the expiration of three calendar months after his 
death. After providing that certain properties of his were to be exclusively charged 
with that annuity in exoneration of the rest of the estate, he says: 





‘“My trustees shall stand possessed of the said annuity upon trust to pay the 
same as and when received to my said wife. Provided always and I declare 
that the said annuity is intended to be in lieu of and in substitution for the 
annuity of £70 per annum which I have covenanted by deed to pay to my said 
wife and that the bequest thereof herein contained and the trusts thereof hereby 
declared shall become and be absolutely void and of no effect (except as regards 
any money actually paid to my said wife on account of the said annuity) unless 
my said wife shall within six calendar months after my death absolutely release 
and discharge my estate and effects and my trustees from payment of the said 
annuity of £70 per annum so covenanted to be paid by me to my said wife as 
aforesaid as from the date of my death to the satisfaction in all things of my 
trustees.” 


The testator died on Nov. 1, 1906. His estate turned out to be very heavily 
encumbered and right down to the death of his widow, which took place on 
Feb. 12, 1921, it remained doubtful whether the estate would ever produce anything 
for the beneficiaries. In those circumstances nothing was specifically done by the 
widow, the annuitant, to comply with the condition expressed in the will. It is 
said, having regard to the correspondence that took place between her and her 
advisers and the executors and the executors’ advisers for two or three years after 
the death of the testator, that a release by her of the £70 annuity must be implied. 
I have looked at that correspondence, and I think it sufficient to say that after the 
month of March, 1907, the correspondence is consistent with the idea that the lady 
had given up all claim to the annuity of £70 a year as from the date of her husband's 
death. At the same time I cannot say that it is inconsistent with her retaining 
to herself a right, if it turned out that the estate of the testator was insolvent, to 
pursue her claim as a creditor in respect of the instalments accruing after the 
testator’s death. I do not think that I can imply any release from the correspon- 
dence. At the same time I am convinced that she never did elect to retain her 
right to enforce the deed of covenant that the testator had entered into, so far as 
regards any arrears of the annuity accruing after the testators death ; she never 
elected so far as I read the correspondence one way or the other. She did at one 
time indeed put forward a claim as a creditor of the testator for a sum which 
included the annuity of £70 a year from the death of the testator on Nov. 1, 1906, 
to some date in March, 1907, but in April, 1907, that claim, which was probably 
put forward by mistake, was reduced and her claim thenceforward as a creditor 
against the testator’s estate, so far as the £70 annuity was concerned, was confined 
to the arrears accrued up to the date of the testator’s death. 

The question arises whether, having regard to the fact that the lady never 
released the testator’s estate from the liability under the covenant in respect of 


182 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep. 


ity, 
se Ie got to the annuity of £500 a year from the death of the testator 
down to the death of the annuitant. Nothing was ever paid to her during her a 
in respect of this £500 annuity, nor, indeed, was even her claim as a creditor o 
the testator at his death ever completely satisfied until the month of November, 
1923. It is well settled by authority that where a gift in a will is made subject to 
a condition, even a condition precedent, to be performed within a specified time, 
but the condition is not in fact performed within that time, then, at any rate in 
the absence of an express gift over, it is always a question for the court to deter- 
mine whether the time so specified was of the essence of the matter. In determin- 
ing that question the court must have regard to what was presumably the intention 
of the testator in inserting the condition, what it was that he desired to bring about 
or to guard against, and if the court find that a performance of the condition at a 
time subsequent to the expiration of the period fixed by the testator in substance 
provides for the very thing that the testator intended to provide for, so that all 
parties can be put in really substantially the same position as they would have 
been in had the condition been performed within the proper time, time is not 
regarded as of the essence and such performance is treated as a sufficient compliance 
with the condition. 

In the present case there can, I think, be no doubt that the only object of the 
testator in imposing the condition that the £70 annuity should be released was 
that the lady should not be paid both the larger annuity and the £70 a year. His 
only object in fixing a time within which the release should be executed was to 
enable the executors to make an early distribution of his estate among the 
beneficiaries. In point of fact, as I have already said, the £500 a year was never 
paid, nor was any part of it, and, indeed, having regard to the state of the 
testator’s assets, it was not possible to pay any beneficiary during her lifetime. 
If, therefore, she were now living and released her claim to the £70 a year as 
from the testator’s death, she would have complied in substance with the condition 
and done that which the testator intended should be done. An execution of a 
release by her at the present time would, so far as the other parties are concerned, 
have precisely the same effect as though she had executed the release within the 
six months specified by the testator. If, therefore, she were still living, I should 
have no hesitation in saying, following the authority to which my attention has 
been called, that an execution of the release by her now would be a sufficient com- 
pliance with the condition expressed in the testator’s will. 

It has, however, been argued that, although that might be so if she were now 
living, yet inasmuch as she is dead, the performance of the condition was one so 
personal to her that it cannot be done by her legal personal representative. In 
the case of a gift made by a will of a legacy of £1,000 to a legatee upon the con- 
dition that the legatee should within a specified time release the testator’s estate 
from a debt, if a release after the time specified would be a substantial compliance 
with the condition and the time was not of the essence, it appears to me that it 
would be immaterial whether the release were made by the legatee or his legal 
representative. I do not think that this was disputed by counsel for the residuary 
legatee. He argued, however, that the condition here is a condition personal to the 
© ak eae the benefit taken by her under the will is one that ceases with 
a a ain es 2 under the deed of covenant is one that also ceases with 
ene mecha ri * F cena does not make the condition a condition personal 
os Saeneealen ee esi : an the condition was personal to the legatee in the 
iedieiat nsieks “eae + ee respect the claim of the executors of the annuitant 
Fai ice tae e ribet pate of £500 and £70 differs from the case 
myself understand It does a rca tr Sesh ers dabtnakvoargat 
in any sense personal to the aes a rf i ethene eA ters ele 
personal to the legatee, it prt vin cor “> par srotinondhaseanlg 
Se iiebas dtoabos a ' ot of course be complied with by the legatee's 

8 a condition to take and use a name, or to marry, 


the condition which I have read is operative so as to deprive her A 
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or to occupy a house, or any condition of that sort, is, no doubt, personal to the 
legatee. This one is not, and, inasmuch as a release at the present time of the 
£70 annuity will put all the parties in the position which the testator intended 
that they should occupy, and will place them in the same position as though a 
release had been executed by the lady within six months of the testator’s Heatht I 


hold that a release by her executors will be a sufficient compliance with the 
condition. 


Solicitors: Dawson & Co.; Leader, Plunkett ¢ Leader, for George Gardner 
Leader, Newbury. 


[Reported by G. P. Lanawortuy, Esq., Barrister-at-Law. | 


Re HAMMOND. PARRY v. HAMMOND 


[Cuancery Division (Tomlin, J.), May 7, 1924 | 


[Reported [1924] 2 Ch. 276; 93 Ld Gh31620 sel La. 6323 
68 Sol. Jo. 706} 


Will—Gift of realty—Gift to son during lifetime and then to children—Rule in 
Shelley's Case—Estate tail taken by son. 

Will—Gift of personalty—Gift ‘equally between’’ two daughters and “‘their 
respective issue’’—Moiety of estate to each daughter and her issue—Issue 
taking as purchasers in competition with mother. 

A testator by his will made certain specific bequests in favour of his wife 
and also bequeathed to her the entire income of the remainder of his estate 
during her life. After her death he bequeathd his frechold farm to his son 
‘during his lifetime and afterwards to his children, if any. Should my son 
leave no issue, then the farm shall return to my two daughters . . . and to 
their issue afterwards.’’ The testator left all his residuary personal estate, 
subject to the life interest of his wife, equally between his two daughters and 
their respective issue. 

Held: (i) there was imported into the gift of realty to the son during his 
lifetime, and afterwards to his children, a gift to the heritable blood generally 
to which the rule in Shelley’s Case (2) applied, and, therefore, the son took an 
estate tail, notwithstanding that it was expressed to be to him during his life; 
(ii) ‘‘issue’’ was not a word of limitation, but the issue took as purchasers, and, 
therefore, the residuary personal estate went in moieties, one moiety to each 
of the daughters and her issue, all of the issue coming into existence before the 
period of distribution, namely, the death of the tenant for life, taking in 
competition with their mother. . 

Dicta of Parker, J., in Re Coulden (1), [1908] 1 Ch. at p. 824, applied. 


Notes. As to a gift to a person and his issue, see 34 Hatssury’s Laws (2nd 
Edn.) 352-354; and for cases see 44 Digest 1025-1028. 

d to: , 
i comet Coulden v. Coulden, [1908] 1 Ch. 320; 77 L.J.Ch. 209; 98 L.T. 
389; 52 Sol. Jo. 172; 44 Digest 1026, 8849. , 

(2) Shelley’s Case (1581), 1 Co. Rep. 93; Moore K.B. 186; 1 Cmd. 69; 76 E.R. 
199; 44 Digest 922, 7798. 
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Also referred to in argument: 
Donn v. Penny (1815), 19 Ves. 545; 1 Mer. 20; 34 E.R. 618; 44 Digest 1261, 


10893. 
Gibbs v. Tait (1836), 8 Sim. 182; 5 L.J.Ch. 344; 59 E.R. 53; 44 Digest 1028, 


60. 

es v. Towell (1847), 7 Hare 231; 17 L.J.Ch. 217; 68 E.R. 94; sub nom. 
Harney v. Towell, 12 Jur. 241; 44 Digest 1026, 8847. 

Samuel v. Samuel (1845), 2 Coop. temp. Cott. 119; 14 L.J.Ch. 222; 5 12 T.038: 
34; 9 Jur. 222; 47 E.R. 1082; 44 Digest 1028, 8861. 

Parkin v. Knight (1846), 15 Sim. 83; 15 L.J.Ch. 209; 6 L.T.O.S. 450; 10 Jur. 
23; 60 E.R. 548; 44 Digest 1025, 8836. 

Tate v. Clarke (1838), 1 Beav. 100; 8 L.J.Ch. 60; 48 E.R. 876; 44 Digest 1026, 


8846. 
Prentice v. Brooke (1880), 5 L.R.Ir. 435. 


Summons for decision of questions relating to construction of a will. 

The testator, by his will, dated April 24, 1923, gave his wife certain specific 
bequests, and he also bequeathed to her the entire income of the remainder of his 
estate during her lifetime. After her decease he bequeathed his freehold farm, 
Coedybrain, to his son, Wyndham James Hammond, 


‘during his lifetime and afterwards to his children, if any. Should my son 
leave no issue, then the farm shall return to my two daughters, Eurina Mary 
Parry and Olive Martha Hammond, and to their issue afterwards. . .. All 
other of my possessions I leave equally between my two daughters, Eurina 
Mary Parry and Olive Martha Hammond, and their respective issue.”’ 


He appointed the plaintiff, E. M. Parry, and the defendants. W. J. Hammond and 
O. M. Hammond, to be the executors of his will. The testator died on Aug. 16, 
1923. Except for the farm, Coedybrain, his estate consisted entirely of personalty. 
This summons asked whether the testator’s residuary personal estate was vested 
(subject to the life estate of his widow) in his two daughters absolutely or how 
otherwise. It also raised the question what estate or interest W. J. Hammond 
took in the freehold farm Coedybrain. 


Waddilove, for the plaintiff, referred to Jarman on Wiis (6th Edn.), p- 1198; 
Treosatp’s Law or WiLts (7th Edn.), p. 478; Hawkins on THE CoNSTRUCTION OF 
Wits, p. 197. 

Shufeldt for Olive Hammond. 

Baden Fuller for the two infant children of the plaintiff. 

W. G. Hart for the testator’s son. 


TOMLIN, J.—I have to determine two questions on this short will. The first 


question is as to the effect of a gift of a freehold farm expressed in the following 
terms : 


“To my son Wyndham James Hammond during his lifetime and afterwards 
to his children, if any. Should my son leave no issue, then the farm shall 
return to my two daughters [naming them] and to their issue afterwards.” 


I have come to a conclusion as to the construction of the language, and if, on the 
construction of the language, I conclude that there is imported into it a gift to 
the heritable blood generally, then I am bound to apply the rule in Shelley's Case 
(2), and that would operate to give Wyndham James Hammond an estate in tail 

notwithstanding that it is expressed to be to him during his life. When a will 
presents difficulties of this kind, it seems to me that it is prudent to depart as 
little as possible from the primary meaning of the several words used, and if, b 

following that course, there results by the application of some rule of litte : 
consequence which will give effect to what the testator’s intention appears to be 

I think adherence to this primary meaning should be maintained. Bearing that in 
mind, I think it is my duty to construe these words as meaning what they say, 
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that is, ‘‘children’’ means children, and ‘‘issue’’ means issue, something more than 
children, and on this footing I think it is plain that what the testator was contem- 
plating was that his son and his son's children and his son’s children’s children 
should succeed one after the other to the property, and that, when he says: ‘‘Should 
my son leave no issue,’’ he really means that, if there shall at any time be a 
failure of the issue of his son in the wide sense, then the property is to go over, 
and is indicating that what he is contemplating is the descent of the estate through 
the heritable blood generally. If I come to that conclusion, as I do, it seems to 
me that I am bound to apply the rule in Shelley’s Case (2), and, having applied 
the rule in Shelley’s Case (2), the result is that the son takes an estate tail, and 
taking an estate tail effect is given in the best possible way to the intention of the 
testator that the estate should descend through the heritable blood. My conclusion 
on the first question is that the son takes an estate tail. 

With regard to the residue I am embarrassed by the statements in textbooks, 
to which I have had my attention called, and which show a diversity of view, and 
I am embarrassed also by reference to the authorities cited in support of those 
statements which I confess, when examined, do not seem to me to perform the 
function for which they were cited. The result is that I am left more or less to 
the light of nature to determine what the meaning of these words may be. I think, 
however, that, with reference to a gift of personalty to persons and their respective 
issue, the law is correctly stated by Parker, J., in Re Coulden (1), where he says 
({1908] 1 Ch. at p. 324): 


“In gifts of real estate the word ‘issue,’ in a gift to A. and his issue, is, 
according to the decisions, prima facie a word of limitation creating an estate 
tail. The reason is that an estate tail in the ancestor is the only way of 
providing for all the issue of the ancestor, and the courts have assumed that 
in a devise to one and his issue the whole line of issue is intended. There is 
no similar reason for holding that ‘issue’ is prim& facie a word of limitation 
in gifts of personal property. On the contrary, to hold ‘issue’ in such a case 
to be a word of limitation would, by conferring an absolute interest on the 
ancestor, deprive the issue of all benefit under the will. Therefore I do not 
think that there is any rule of construction compelling me to hold that in gifts 
of personalty ‘issue’ is prima facie a word of limitation. That the word ‘issue’ 
may in gifts of personal property be a word of limitation no one doubts, but, 
in my judgment, whether it be so or not is purely a question of construction on 
each particular instrument, the court which has to interpret such instrument 
being unfettered by any general rule. Indeed, by a gift of personalty to A. 
and his issue, it seems to me more likely that a testator means the issue to 
take jointly with or by substitution for A. than that A. should take to the 
exclusion of his issue, and where there are words of division, such as a gift to 
divide between A. and his issue, it is, in my judgment, almost conclusive that 
the word ‘issue’ cannot be used as a word of limitation.”’ 


Treating myself, therefore, as unbound by any rule, I am in the happy position of 
being able to give effect to what I believe to be the meaning of the words. I think, 
therefore, in this case that ‘‘issue’’ is not a word of limitation, but that the issue 
take as purchasers, that, having regard to the words ‘‘equally between’’ and the 
words ‘“‘their respective issue,’’ there is intended to be a stirpital division, that 
the residue, therefore, goes in moieties, one moiety to each of the daughters and 
her issue, and that, in regard to each daughter and her issue, all of the issue who 
come into existence before the period of distribution, namely, the death of this 
tenant for life, will take in competition with their mother. 

There may, however, be a question whether, as between a daughter and her 
issue, they take as tenants in common or as joint tenants. That question has not 
been argued, and I am not sure it is proper to be determined at the present time. 
It seems to me that is a question that may be left, and may properly be left, for 
determination at the cessation of the life interest, when there may be in existence 
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those who will be interested in arguing one way or the other. The declaration will 
be on those lines, but without prejudice to the question whether, in relation to any 
moiety, the daughter and ber issue take as joint tenants or as tenants in equal 
shares. 

Solicitors: Gibson & Weldon, for T. Price Thomas, Ystrad-mynach, Glamorgan. 


[Reported by L. Moraan May, Esq., Barrister-at-Law. | 





COMPANIA MERCANTIL ARGENTINA v. UNITED STATES 
SHIPPING BOARD 


[Court or Appeat (Bankes and Warrington, L.JJ., and Eve, J.), March 25, 1924] 


(Reported 93 L.J.K.B. 816; 131 L.T. 388; 40 T.L.R. 601; 
68 Sol. Jo. 666] 


Constitutional Law—Foreign sovereign State—Immunity from legal process— 
Government Department carrying on trading—Contract with subject of 
another State—Dispute arising out of contract—Waiver of immunity—Sub- 
mission to arbitration. 

A foreign sovereign State does not, by entering into a trading contract with 
the subject of another State, lose its immunity from process in British courts 
as regards matters arising out of the contract, nor does it lose its immunity 
from being impleaded in British courts by making a submission to arbitration 
in this country. 


Notes. Applied: Krajina v. Tass Agency, [1949] 2 All E.R. 274. Considered : 
Baccus S.R.L. v. Servicio Nacional Del Trigo, [1956] 3 All E.R. 441. 

As to the liability of foreign sovereigns and governments to be sued in English 
courts, see 7 Haussury’s Laws (8rd Edn.) 265-267; and for cases see 1 DicEst 
44 et seq. 


Cases referred to: 

(1) Mighell v. Sultan of Johore, [1894] 1 Q.B. 149; 63 L.J.Q.B. 593; 70 L.T. 64; 
58 J.P. 244; 10 T.L.R. 115; 9 R. 447, C.A.; 11 Digest (Repl.) 615, 435. 

(2) The Charkieh (1873), L.R. 4 A. & B. 59; 42 L.J.Adm. 17; 28 L.T. 518; 1 
Asp.M.L.C. 581; 11 Digest (Repl.) 615, 434. 

(3) The Parlement Belge (1880), 5 P.D. 197; 42 L.T. 273; 28 W.R. 642; 4 
Asp.M.L.C. 234, C.A.; 11 Digest (Repl.) 628, 516. 

(4) The Porto Alexandre, [1920] P. 80; 89 L.J.P. 97; 122 L.T. 661; 36 T.L.R. 66; 
15 Asp.M.L.C. 1, C.A.; Digest (Supp.) 1, Adm. 141e. 


Appeal from an order of Rocue, J., in chambers, affirming an order of the master. 

The plaintiffs were a Dutch company, and sued as the assignees of the consignees 
of cargo carried on board a ship of the defendants to Cadiz. The defendants were, 
according to a certificate of the American ambassador, and an affidavit of a Mr. 
Gregory, legal adviser to the defendants, a Department of State of the United 
States of America, administered by commissioners nominated by the President of 
the United States. They owned a large mercantile fleet which was used for 
ordinary commercial purposes in pursuance of the United States Shipping Act 
1916, which was passed with the object of creating and developing an auxiliary 
and naval reserve and a merchant marine to meet the requirements of the com- 
merce of the United States. In October, 1920, the plaintiffs chartered the 
Onekama, a ship owned by the defendants, to carry a full cargo of maize from 
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Montevideo to ports in Spain. By the bill of lading the freight was payable 
50 per cent. on the signing of the bill of lading, and the balance in cash at the 
current rate of exchange for bankers’ sight bills on New York, on the delivery of 
the cargo. On the arrival of the ship at her port of discharge, questions arose with 
regard to the rate of exchange, and the plaintiffs, in order to prevent her detention 
by the weighing of the cargo as it was discharged, agreed to pay freight on the bill 
of lading quantity on receiving an undertaking that any overpayment of freight 
should be refunded. By the terms of the charterparty, any dispute as to freight 
was to be settled by arbitration. The plaintiffs subsequently claimed that they had 
made overpayments of freight, and alleged (i) that the bill of lading weight exceeded 
the weight of the cargo actually delivered; and (ii) that they had paid at the wrong 
rate of exchange. A dispute having arisen, they claimed to refer the matter to 
arbitration, and on Mar. 28, 1922, they gave the defendants notice that they had 
appointed a Mr. Fawcett as their arbitrator. The defendants, in reply, notified 
the plaintiffs that they had appointed a Mr. Newson to act as arbitrator on their 
behalf. The defendants subsequently refused to proceed with the arbitration, and, 
on action being brought by the plaintiffs for the return of freight overpaid, they 
entered a conditional appearance to the writ and applied to the master in chambers 
to set aside the writ on the ground that they were a sovereign body, being a 
Department of the Government of the United States of America, and, therefore, 
could not be sued in the English courts. The master set aside the writ, and his 
order was affirmed by Rocue, J., at chambers. The plaintiffs appealed. 


Jowitt, K.C., and Van Breda for the plaintiffs. 
Dunlop, K.C., and Stenham for the defendants. 


BANKES, L.J.—In my opinion, this appeal fails. The action is brought against 
the United States Shipping Board to recover a sum of money which is said to have 
been overpaid in respect of the freight of a vessel called the Onekama, which was 
chartered by the plaintiffs under a charterparty made by J. E. Turner & Co., for 
and on behalf of the owners. It is said for the plaintiffs that the defendants were 
the owners of that vessel, and the plaintiffs contend that, in a case where an action 
is brought in rem against the vessel, and it is not shown that the vessel is the 
property of some sovereign or sovereign State and was uot a public vessel, then 
the principle that the sovereign or someone acting for the sovereign is immune 
from proceedings does not apply. But, with submission, when the matter is looked 
into in this case it does not seem to me that the question arises at all. The 
question whether the vessel was or was not employed in private trading really does 
not arise in a case such as this where proceedings are taken in personam, and it is 
established to the satisfaction of the court that the body against whom the 
proceedings are taken is a body representing a sovereign State. On that point we 
have as information the affidavit of Mr. Gregory, who says that 





“The commissioners constituting the United States Shipping Board are, as 
provided by the said Acts, nominated by the President of the United States 
bv and with the advice and consent of the Senate, and no private interests of 
any kind are administered by the board which is solely an executive branch 
of the government of the United States constituted for the purpose of acquiring 
and controlling a mercantile marine fleet in the interests of the State’; 

and, in addition to that, we are now furnished with a certificate by the American 

ambassador, in which he says : 
“The United States Shipping Board is not a corporation or partnership, but 
is solely a department of the State, and is administered by commissioners 
nominated by the President of the United States by and with the advice 
and consent of the Senate as directed by the Acts of Congress hereinbefore 
mentioned.”’ 

The law as applicable to this particular class of action is, I think, stated fully and 
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correctly and at length by WILLs, J., in Mighell v. Sultan of Johore (1), where A 


he says this ({1894] 1 Q.B. at p. 153) : . 
“To begin with, there is no precedent for saying that an independent sovereign 
ruler can be sued in our courts. On the contrary, the proposition is opposed 
to every principle of international law as applied to the persons of sovereigns 


or those who represent them.” a 
It seems to me, on the evidence before us, that the defendants are just as much 
a representative of the United States as the ambassador himself. WILLs, J., goes 
into the question of the ground on which the rule rests, and says (ibid. at p. 154) 


that 
“Tt has been attempted in some cases—in that of The Charkieh (2), for 
instance—to say that a sovereign may lose his immunity and privileges by CG 
laying down his character as a sovereign and entering into trading trans- 
actions as a private person in another country.”’ 
Then he says that the attention of the court has been called to what Sir Rosert 
PurLuimore said in The Charkieh (2), but he says (ibid.) : 
“those dicta were dissented from in the judgment of the Court of Appeal in 
The Parlement Belge (8).”’ D 


When the matter was discussed in this court in The Porto Alexandre (4) ([1920] 
P. at p. 31), Hiwt, J., said that, in his view, 


‘the law as laid down in The Parlement Belge (3) was that a sovereign State 

could not be impleaded either by being served in personam or indirectly by 

proceedings against its property’’; E 
and that is the view I took and take of that decision. And when Scrurron, L.J., 
refers (ibid. at p. 37) to Mr. Dunlop’s admissions in argument in reference to The 
Parlement Belge (3) that the trading on the part of a sovereign does not subject 
him to any liability to jurisdiction, I venture to think Mr. Dunlop was quite right, 
and there is no authority anywhere to be found that the mere fact that a sovereign 
is engaging in some private trading business subjects him to the processes in the F 
courts of a foreign country. And that is all that is said in reference to these 
defendants. 

Then it is said that the defendants had waived the immunity by agreeing to 
arbitration. With submission to that argument, my opinion is that it requires a 
great deal more than a submission to arbitration to amount to a waiver of immunity 
of the sovereign when he is sued in a court of law in personam: and I think, as G 
was pointed out in The Sultan of Johore’s Case (1), the question of waiver arises 
when the question of immunity is raised and can be challenged. The fact that 
the defendants here were willing, at any rate for a time, to proceed to arbitration 
does not seem to me to touch the question that that waived their immunity from 


ae ee by their action. For these reasons, I think the appeal should be dismissed 
with costs. . 


WARRINGTON, L.J.—I agree. 
EYE, J.—I agree. 
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LANCASTER v. J. F. TURNER & CO. 


[Court or AppraL (Bankes, Scrutton and Sargant, L.JJ.), March 6, 24, 1924] 


[Reported [1924] 2 K.B. 222; 93 L.J.K.B. 1024; 181 L.T. 525; 
29 Com. Cas. 207] 


Sale of Goods—Non-delivery—Provision in contract for ‘invoicing back’’—Lon- 
don Corn Trade Association contract—Defaulting sellers—Validity of pro- 
vision—Date at which price to be fixed of goods to be invoiced. 

By a contract for the sale of Japanese peas, made in the London Corn Trade 
Association’s form for Chinese and Manchurian cereals, it was provided: ‘‘If 
C the seller defaults in shipping or declaring shipment, the contract shall be 
closed by invoicing back the goods contracted for at such price, whether higher 
or lower than the contract price, as the London Corn Trade Association .. . 
shall determine, such price to be accepted as final and binding by all parties. 
The association shall, if requested by either party, declare the closing price, 
and settlement shall be made in accordance with and on the basis of such 
D price by net cash payment not later than thirty days thereafter.’’ Sellers, 
having failed to ship or tender any goods under the contract, applied to the 
association to fix a settling price under the terms of the contract, and notified 
the buyers accordingly. The market price of the goods having fallen, the 
association gave a certificate fixing the settling price of the peas, the result of 
which was to exhibit a difference in price in favour of the sellers, i.e., that the 
E price certified was lower than the contract price, in respect of which the sellers 
made a claim against the buyers. 
Held: the court was entitled to require clear language before they enforced 
a contract in favour of a party who had defaulted under it, but (Scrurron, L.J., 
dissenting) the language of the clause was clear and precise and apt to provide 
for a claim by a defaulting seller against a buyer as well as the more usual 
case of a claim by a buyer against a defaulting seller, and, therefore, the 
sellers were entitled to the payment to them by the buyers of the difference 
between the contract price and the certified price. 
Held, further, by all the members of the court: the certified price must be 
that existing on the date on which notice of default by the sellers was received 
m by the buyers, or a day or two after that date. 


Notes. Followed: Adair & Co. v. Birnbaum, [1938] 4 All E.R. 775. Referred 
to: Shell-Mex v. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

As to damages for non-delivery of goods fixed by the contract, see 29 Hauspury’s 
Laws (2nd Edn.) 199; and for cases see 39 Diarst 668 et seq. 


cr Cases referred to: 
(1) Lang v. Crude Rubber Washing Co. (1911), unreported. 
(2) Roth, Schmidt & Co. v. Nagase (1920), 2 Lloyd, L.R. 36, C.A.; 89 Digest 
587, 1886. 
(3) Re Fl. Bourgeois and Wilson, Holgate & Co. (1920), 25 Com. Cas. 260, C.A.; 
39 Digest 661, 2520. 
J (4) Beck & Co. v. Szymanowski & Co., [1924] A.C. 43; 93 L.J.K.B. 25; 130 
L.T. 387; 29 Com. Cas. 50, H.L.; 39 Digest 467, 925. 
(5) Wallis, Son & Wells v. Pratt and Haynes, [1911] A.C. 394; 80 LJ.K.B. 
1058; 105 L.T. 146; 27 T.L.R. 431; 55 Sol. Jo. 496, H.L.; 39 Digest 477, 
996. 
(6) Chartered Bank of India, Australia and China v. British India Steam Navi- 
© gation Co., Ltd., [1909] A.C. 869; 78 L.J.P.C. 111; 100 L.T. 661; 25 
T L.R. 480; 53 Sol. Jo. 446; 11 Asp.M.L.C. 245; 14 Com. Cas. 189, Ps 


41 Digest 538, 3653. 
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(7) Elderslie Steamship Co. v. Borthwick, [1905] A.C. 93; 74 L.J.K.B. 338; 92 4 
"LT. 974; 58 W.R. 401; 21 T.L.R. 277; 10 Asp.M.L.C. 24; 10 Com. Cas. 


109, H.L.; 41 Digest 446, 2800. 
an order of Rowxart, J., made on a Special Case 
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Appeal by the sellers from 


stated by arbitrators. 
By a contract in writing, dated July 18, 1922, Messrs. Lancaster & Jones 


(hereinafter called ‘‘the sellers’’) sold to J. F. Turner & Co., Ltd. (hereinafter B 
called ‘‘the buyers’’), on and subject to the printed conditions and rules endorsed 
on the contract, 50 tons of hand-picked Japanese green peas, 1922 crop, to be 
shipped by first-class steamer or steamers from a port or ports in Japan, shipment 
to be made by river and/or ocean-going vessel or vessels and bill or bills of lading 
to be dated September, October, or November, 1922, at the price of £33 5s. per 
2,240 lb., including freight and insurance to Liverpool direct or indirect, payment C 
net cash in London on arrival of the goods at the port of discharge in exchange for 
bill or bills of lading and policies of insurance. The contract was in the London 
Corn Trade Association’s form for Chinese and Manchurian cereals, steamer or 
motor-vessels parcels, London terms, and it provided that all disputes arising there- 
under should be referred to arbitration according to the arbitration rule endorsed 
thereon. The conditions and rules endorsed on the contract included the following: D 


“8. Default.—(A) If the seller defaults in shipping or declaring shipment 
the contract shall be closed by invoicing back the goods contracted for at such 
price, whether higher or lower than the contract price, as the London Corn 
Trade Association or persons appointed from time to time by them shall 
determine, such price to be accepted as final and binding by all parties. The E 
association shall if requested by either party declare the closing price, and 
settlement shall be made in accordance with and on the basis of such price by 
net cash payment not later than thirty days thereafter. (B) If the buyer 
defaults in the fulfilment of the contract the seller shall have the option of 
giving notice by letter or telegram (without prejudice to any other rights he 
may have) of reselling against the buyers who shall make good the loss if any 
sustained on such resale on demand. . . . 12. Arbitration.—All disputes ¥ 
arising out of this contract shall be from time to time referred to two arbi- 
trators, one to be appointed by each party in difference, the two arbitrators 
having power to appoint a third... .”’ 


The sellers did not ship or tender any goods under the contract. On Jan. 27, 1923, 
they wrote to the buyers as follows : G 


“We beg to advise you that we have received notice that sellers [that is to 
say, the original sellers] have defaulted on the above parcel and as the peas 
were sold on a contract containing the invoicing back clause it will be necessary 
to apply to the London Corn Trade Association to fix a settling price under 
the terms of the contract. We are making the necessary application and will 
notify you immediately on receipt of their decision.”’ H 


The London Corn Trade Association, accordingly, gave a certificate fixing the 
settling price on Dec. 30, 1922, of hand-picked Japanese green peas, 1922 ‘crop, 
September, October, or November shipment to Liverpool, at £26 17s. 6d. per 
2,240 lb. A copy of this certificate was sent to the sellers, and they passed it on 
to the buyers on Feb. 1, 1928, and on Feb. 9 sent them a debit note for £318 15s. 
being the difference between the contract price and the settling price, which sich . 
they claimed as being due to them under cl. 8 (A) of the contract. The buvers 
having refused to admit liability to pay any such sum, the dispute was referred to 
arbitration under cl. 12 of the contract. The arbitrators found the following facts : 
(i) The buyers were merchants engaged in the distributing trade and had ‘entered 
into sub-contracts which would have given them a small profit on the contract 
price; (ii) the first intimation they received that the sellers were making default 
was by their letter of Jan. 27, 1928; (iii) the sellers had bought from another peers 
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who had failed to ship or tender any goods or documents; (iv) no reason was given 
for this default; (v) the market price steadily fell after July 18, 1922, until early 
in December, and by Dec. 30 had reached £26 17s. 6d. per ton of 2,240 lb.; at the 
beginning of February, 1928, it was about £81 per ton; (vi) the voyage from Japan 
to the United Kingdom takes about two months. On June 22, 1923, the arbitrators, 
having determined that cl. 8 (A) of the contract applied, made an award in favour 
of the sellers for the amount claimed, subject to the opinion of the court. On the 
hearing of the Special Case Rowxarvt, J., gave judgment for the buyers upon the 
ground that cl. 8 (A) did not apply to sellers who were in default. The sellers 
appealed. 


Raeburn, K.C., and Le Quesne for the sellers. 

Jowitt, K.C., and Gething for the buyers. 

Cur. adv. vult. 

Mar. 24. The following judgments were read. eeued 
BANKES, L.J.—This is an appeal from a judgment of Row.art, J., upon a 

Special Case stated by arbitrators, who in paras. 13 and 14 of the Case ask for the 

opinion of the court in the following terms: 


‘13. If in the opinion of the court the invoicing back clause applies, but the 
date of default is to be taken as at a date other than Dec. 30, 1922, then we 
award and determine that the buyers shall pay to the sellers such a sum as 
shall represent the difference between the contract price and the price deter- 
mined by the London Corn Trade Association on the date so fixed by the court 
and the costs shall be paid as directed in the last preceding clause. 14. If in 
the opinion of the court the invoicing back clause does not apply, then in such 
case we award and direct that the sellers are not entitled to recover anything 
from the buyers and the buyers are entitled to 1s. (one shilling) damages from 
the sellers for breach of contract.’ 


The invoicing back clause is cl. 8 of the conditions and rules forming part of the 
London Corn Trade Association’s form of contract known as the Chinese and 
Manchurian Cereals Contract, steamer or motor-vessel parcels, London terms. 
The clause is as follows: 
(A) If the seller defaults in shipping or declaring shipment the contract shall 
be closed by invoicing back the goods contracted for at such price, whether 
higher or lower than the contract price, as the London Corn Trade Association 
or persons appointed from time to time by them shall determine, such price to 
be accepted as final and binding by all parties. The association shall if 
requested by either party declare the closing price, and settlement shall be 
made in accordance with and on the basis of that price by net cash payment 
not later than thirty days thereafter.”’ 


In the present case the contract was for the purchase and sale of 50 tons of hand. 
picked Japanese green peas, 1922 crop, to be shipped in Japan, and bills of lading 
to be dated September, October, and/or November, 1922, at the price of £33 5s. 
including freight and insurance to Liverpool. On Jan. 27, 1923, the sellers 
intimated to the buyers that as their sellers had defaulted they could not fulfil their 
contract and intended to apply to the London Corn Trade Association under the 
invoicing back clause to fix a settling price under the terms of the contract. 
Application was made and the association was asked to fix the settling price as on 
Dec. 30, 1922. The price was fixed by the association at £26 17s. 6d. a ton, and 
on Feb. 9 the sellers sent to the buyers an invoice in the following terms : 
‘Messrs. J. F. Turner & Co., Ltd., Liverpool, bought of Lancaster & Jones. 
Terms: net cash. To fifty tons Japanese peas @ 88s. 3d. per ewt. £1 su02 10s. 
By fifty tons Japanese peas @ 26s. 10}d. per cwt. £1,343 1b8.—-8018 lis. 
Default price fixed by the London Corn Trade Association, Ltd. 
The buyers refused to acknowledge the claim and the parties proceeded to 


arbitration. 
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ar rule of the Produce Brokers’ Association has been before 
On each occasion counsel for the party objecting 
tended that it is so unreasonable as to be 
contrary to natural justice, and on each occasion the court has ona a * 
is not concerned with the question whether the rule is or 1s not reasonable. i 
and the parties have made it a term of their contract, the court 
cannot relieve either party from the operation of the rule because it may not 
consider it reasonable. Speaking for myself, I have already, in one of the decided 
cases, expressed a view that I did not share in the general condemnation of the 
rule. When prices are rising the working of the rule is a natural form of machinery 
by which to assess the damages payable by the seller. When prices are falling 
then is the time when buyers are tempted to take captious objections. It may well 
be that those who are acquainted with the particular branches of commerce in 
which these rules prevail consider that it is better to adopt a tule which will enable 
a buyer to obtain the commodity which he contracted to buy without paying more 
for it than he originally agreed to pay, even though it may result in a defaulting 
seller occasionally receiving part payment for goods which he never delivered, than 
to allow buyers a free hand in a falling market to endeavour to get out of their 
contracts. As I have already said, it is no concern of the court to consider whether 
the rule is reasonable or not. I merely say what I do in order to indicate that I 
continue to entertain the opinion which I expressed in the Crude Rubber Washing 
Co.'s Case (1) when a member of the Divisional Court which decided that case. 
I was also a member of this court on both the occasions when the rule of the 
Produce Brokers’ Association was before the court. In Roth Schmidt & Co. v. 
Nagase (2), decided in January, 1920, the point in reference to the rule was whether 
it operated to exclude a claim for damages by a buyer who had properly rejected 
goods tendered to him under a contract which contained the rule. The second 
case was Re Fl. Bourgeois and Wilson, Holgate & Co. (8), which decided that where 
a buyer can establish a claim for special damage owing to a default on the part of 
the seller to deliver the goods, the case is outside the rule altogether, and the seller 
cannot rely upon the rule to defeat the buyer’s claim. ‘The effect of these decisions 
is that in certain circumstances the rule is not applicable. No circumstances such 
as those in the cases referred to exist in the present case, and they have no 
application to it. Some day it may have to be decided what the position is if the 
default on the sellers’ part was a voluntary default or the transaction a mere 
gaming and wagering contract, or if at the date of the declaration of default the 
contract goods were not procurable. 

The only two questions raised by the case are: (i) Does the invoicing back clause 
apply? (ii) If it does at what date should the price be paid? On the first point 
the only question, as it appears to me, open to the buyers is whether the rule is 
intelligible in the sense that it is so expressed as sufficiently clearly to indicate its 
meaning. I think that it is. The event on which it is to come into operation is 
a default on the part of the sellers in shipping or declaring shipment. In that 
event a notional sale is to take place carried out by buyers invoicing back the 
goods contracted for at a price to be fixed as provided in the rule. The price so 
fixed is to be conclusive, and a settlement is then to be made. There being 
according to the operation of the rule two contracts of sale of the same goods in 
existence at the same time at different prices, one by sellers to buyers and the 
other by buyers to sellers, the only possible settlement, as it appears to me, con- 
templated by the rule is that indicated in the rule—namely, a net cash payment by 
the party who appears in the transaction to be the debtor to the other. In my 
opinion, the answer to the inquiry in the Special Case should be that the invoicing 
back clause does apply. On the question of the date of default it is, I think, clear 
that Dec. 30 cannot be the correct date, and that the date of default should be a 
reasonable time after notice of default was given by the sellers, which presumably 
would be within a few days after Jan. 27, 1923. For the reasons given this appeal 
must, in my opinion, be allowed with costs here and below. 
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SCRUTTON, L.J. (read by Banxes, L.J.).—This is an appeal from a judgment 
of Row.art, J., on a Special Case stated by lay arbitrators who hold that in a case 
where the sellers of goods have made complete default in delivery of the goods sold 
the result is that the buyers are to pay to the sellers a sum which is in amount the 
same as if the sellers had tendered the goods for delivery and the buyers on a 
falling market had wrongfully refused to accept, whereupon the sellers had sold in 
the market and claimed the difference between contract price and market price. 
It is said that the contract the parties have made requires the buyers to pay the 
same sum to the sellers whether the sellers have made default in delivery, or the 
buyers in acceptance. Commercial men may make such an extraordinary contract, 
but the courts are entitled tu require clear language before they are convinced that 
such a contract has been made. As Lorp Buckmaster says in Beck & Co. v. 
Szymanowski & Co. (4): 


“T agree . . . that in a contract from which the ordinary rights of buyer and 
seller ensue an attempt to exclude either party from those rights by general 
terms applicable to all contracts can only be effected by the use of plain 
language.” 


This is only repeating what was said by Fiercuer Movuuron, L.J., and the House 
of Lords in Wallis v. Pratt (5) and by Lorp Macnacuren in Chartered Bank of 
India, Australia and China v. British India Steam Navigation Co., Ltd. (6), 
repeating his statement in Elderslie Steamship Co. v. Borthwick (7). 

The contract in the present case was to sell c.i.f. 50 tons of green peas shipped 
in Japan September, October, and/or November, 1922, for Liverpool, payment 
against documents on arrival of the goods in Liverpool. The seller did not ship or 
buy afloat any such goods, but did not till Jan. 27, 1923, say he was not going to 
deliver. He has got an award that the buyer shall pay him the difference between 
the contract price and the market price on Dec. 30, 1922, that being apparently the 
date at which the seller should have delivered a provisional invoice, and did not. 
This extraordinary result is said to follow from condition 8 (A) of the contract 
headed ‘‘Default.’’ The system described in that clause of ‘invoicing back’’ has 
given the court great trouble on previous occasions. I do not repeat my judgment 
in Re Fl. Bourgeois and Wilson, Holgate dé Co. (3), where it was held that a 
similar clause did not apply where the buyer was claiming special damage against 
the defaulting seller; and I only refer to Roth Schmidt & Co. v. Nagase (2) cited 
therein, where it was held that a similar clause did not apply where the buyer was 
claiming back from a defaulting seller the price paid in advance. 

In the present case, where the sellers have delivered no goods and are in default, 
it is said that, in the words of the contract, ‘‘settlement shall be made”’ by invoicing 
back from buyers to sellers the goods contracted for at a price determined by the 
London Corn Trade Association, though it is not stated at what date the price is to 
be fixed, or in what market. The sellers have not invoiced or delivered any goods 
to the buyers, and the buyers are not expected to deliver any goods to the seller; 
but in substance the contract price is set off against the market price at some 
unspecified date, If that date on a rising market is when the buyer knows of the 
breach and ought to buy against the seller, this process will produce the figure of 
damages to which the buyer is entitled; but it is said that the clause goes further 
and, if the market has fallen, so that the buyer can buy at less than the contract 
price and suffers no damage but makes a gain, he ought to pay his gain to the 
defaulting seller, who will thus make some money by breaking his contract. I 
cannot find this startling result in the clause in question. The words ‘‘settlement 
shall be made’’ seem to me to point to settlement of, the default and the claim for 
damages then being made by the seller, and not clearly or at all to indicate a pay- 
ment by the buyer who is not in default. Any other construction seems to make the 
transaction simply a bet, in which the seller bets that the market price will have 
dropped below the contract price by the notional date of performance, and the 
buver bets it will have risen, and the loser pays the amount by which the winner 
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there is nothing contrary to natural justice 
in it, though there may be questions of public policy as to betting; but I require 
fi that they have agreed anything so extraordinary, and I do not find 
ol me to come to that conclusion. This is the ground on 


I mvself declined to give this effect to a similar clause in 
: , took the same view in Roth Schmidt Co. 
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wins. If the parties have agreed this, 


to be satisfied 
any words which compe 
which ATKIN, L.J., and 
Bourgeois’ Case (3), and Bankes, LJ. 


v. Nagase (2). f 
The authorities stand in this way. Three previous cases have dealt with a 


similar rule of the Produce Brokers’ Association. In the first, the Crude Rubber 
Case (1), an arbitrator had ordered a buyer to pay to a seller, who had made default 
in one instalment of a contract, a sum calculated under the rule, and the Divisional 
Court declined to interfere with the construction of the rule by the arbitrator to 
whom the parties had agreed to go. I take this explanation of the case from the 
judgment of Banxes, L.J., in Bourgeois’ Case (3), he having been, as Bankes, J., 
a member of the court. I notice that Hammron, J., who in the argument had 
twice taken the same view as I do, that you want very clear words to produce the 
surprising results supposed to follow from the rule, expressly says that he is not 
deciding a case where a seller without any excuse whatever simply says he does 
not choose to perform his contract, but will consider that case when it arises. I 
also notice that Bankes, J., who used language which appears to cover this case, 
explains in Bourgeois’ Case (3) that his language was wider than he intended and 
that the rule does not give the only remedy of a buyer against a defaulting seller. 
In Roth Schmidt & Co. v. Nagase (2) the arbitrators under the same rule allowed 
the buyer to reject the goods and claim back the price from the defaulting seller, 
and the Court of Appeal aftirmed the decision, holding that it required clear 
language to exclude a right to reject, and claim repayment of the purchase price, 
Bankes, L.J., giving the leading judgment and affirming Rocue, J. Arkry, L.J., 
as appears from the extract of his judgment cited in Bourgeois’ Case (3) (25 
Com. Cas. at pp. 278, 279), took a similar view. Lastly, in Bourgeois’ Case (8), 
where the buyer under the same clause claimed special damages for loss of a 
sub-contract, and the seller claimed a sum due on invoicing back under the rule, 
this court negatived the latter claim, and allowed the former, again taking the 
view that the language was not clear enough to produce the startling results 
suggested. I see nothing in these authorities to lead me to alter the view I have 
already expressed, and J, therefore, agree with the result of Rowxartt, J.’s 
judgment. 

If I am wrong, I do not think the arbitrators’ view as to damage can stand. 
The sellers only declared default on Jan. 27, They then wrote to the association 
sending them another contract and asking them to fix the price on Dec. 30. No 
notice was given to the buyers of this. The contract sent was not their contract. 
and the date, Dee. 30, was not any date relevant to them. I do not understand 
whether the association take any responsibility for the date, or why they fix prices 
without any notice to the person affected by them, especially if they are also fixing 
the date. The arbitrators then made an award on the basis of an invoicing back 
on Dec, 30, It was admitted by counsel for the sellers that this date could not 
stand, as on Dec. 30 the buyers knew of no default and could not go into the 
market to replace it. If there is a liability on the buyers, it must, in my view, 
arise from an invoicing back about Jan. 29, the date on which the sellers’ notice 
of default was received and on which the arbitrators, from el. 13 of the award. 
“ae intend that price to be fixed by the Corn Trade Association, though, 
ask ose i a Hat ‘i price which for some reason the arbitrators have 
eka vs “ee ce. : aK I gather would reduce the award by £206 5s. 
for by the award and Pate sh : i psig #9 Wake Nie arplirasion ors provided 
Bie ve eh Pes er fe no costs before Rowzarr, J, or in this court. 

, : Sees ’ < that the appeal should be dismissed, judgment 


standing for the buyers for Is. and the sellers paying the costs of the appeal 
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SARGANT, L.J.—The first and principal question here is whether cl. 8 (A) of 
the conditions and rules of the London Corn Trade Association is limited in appli- 
cation to the case of a claim by a buyer against a defaulting seller, or extends also 
to and provides for a possible claim by a defaulting seller against a buyer. The 
latter construction is one that at first sight is somewhat improbable if not startling 
to the legal mind, which is wholly unaccustomed to a claim arising out of contract 
in favour of the party that has broken the contract. But there may be reasons of 
business convenience in favour of recognising such claims, particularly in cases 
like the present, where there may be a whole series of successive and practically 
interdependent contracts, and default in one of these contracts may involve wholly 
blameless defaults in others of the series. 

There is no doubt that under somewhat similar rules the courts have recognised 
the possibility of claims being validly made by defaulting sellers against buyers : 
see Roth Schmidt € Co. v. Nagase (2) and Re Fl. Bourgeois and Wilson, Holgate 
& Co. (3). It is, therefore, necessary to examine the language of these particular 
rules with an open mind, though, no doubt, from the point of view that it is for 
the defaulting seller to make out fairly clearly that they entitle him to claim 
notwithstanding his default. When this is done the result, in my view, is to 
establish that cl. 8 (A) on its true construction extends to and provides for a claim 
by a defaulting seller as well as for the more ordinary case of a claim against a 
defaulting seller. The words ‘‘if a seller defaults in shipping or declaring ship- 
ment’’ are quite general, and the consequence—namely, ‘‘the contract shall be 
closed by invoicing back’’—is expressed in the most imperative way, wholly 
irrespective of any suggestion of blame and in marked contrast to the language of 
sub-cl. (B), which gives a right or option solely to the contractor who is not in 
default. Further, the subsequent words, ‘‘whether higher or lower than the 
contract price,’’ seem to clinch the matter, since, while the first alternative points 
to the more probable and ordinary case of a claim by a buyer who has lost by the 
non-fulfilment of a contract to deliver at a lower price and has to be compensated 
for the resulting loss, the second alternative is obviously one where the buyer, so 
far from being prejudiced by the default, is relieved from having goods tendered to 
him at a price higher than that at which he could obtain them in the market. The 
subsequent provisions of sub-cl. (A), such as that the price determined is ‘‘to be 
accepted as final and binding by all parties,’’ and that the association is to declare 
the closing price “‘if requested by either party,’’ and that ‘‘settlement shall be 
made .. . on the basis of such closing price,’’ point clearly, and I think un- 
ambiguously, to a payment by the seller to the buyer or by the buyer to the seller, 
as the event may prove, wholly irrespective of the question whether the party to 
enforce and receive the payment has been in default or not. It is true that the 
phrase ‘‘settlement shall be made”’ is apt to suggest to a lawyer the settlement or 
adjustment of an enforceable legal claim, such as would arise against a defaulting 
party, and could hardly arise in his favour. But here I think that the phrase is 
used in a commercial rather than a legal sense, and refers to the closing of a 
transaction, as in the Stock Exchange phrase ‘settlement day.”’ 

Neither of the two authorities already referred to touches the vital question here 
of the construction of these rules. But Lang v. Crude Rubber Washing Co. (1), 
before the Divisional Court in December, 1911, of which a full report has been 
placed before us, is a clear authority in favour of the sellers. There, as here, the 
claim was one by defaulting sellers against a buyer, where the market had fallen 
and the rules were very similar to those here, but apparently somewhat less 
stringent or imperative. It was held, following apparently a previous decision of 
the Court of Appeal, that the sellers were entitled against the buyers to the market 
difference in the sellers’ favour. The reasoning of Hamruron and BanKkEs, JJ., 
seems to me particularly important, and has since been approved, at any rate by 
Bankes, L.J., in the subsequent case of Re Fl. Bourgeois and Wilson, Holgate & 
Co. (3). It is not unimportant to observe that the rules then given effect to had 
been in use for many years, and that they have been continued to the present day, 


‘ 
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vith some slight increase in clearness and stringency, the A 
phrase ‘‘the contract shall be closed” being somewhat more ee oan re 
seller shall close.’’ In these circumstances I am of opinion that the — 
must to-day be held to be quite sufficiently clear and precise, and that they re 
and provide for the present case, and are enforceable in favour of a seller though in 
default. Incidentally, I can see nothing contrary to natural justice in the rules as 
so interpreted, though this question is, speaking strictly, not before us. B 
One or two minor objections on the part of the buyers have still to be considered. 
It is argued that there was no proper ‘‘invoicing back,’’ as provided by the rules. 
But, in my judgment, there was a case under the Tules for invoicing back and 
there was (apart from the question of date, to be considered later) an ascertainment 
of price for the purposes of settlement. It is also argued that there was no default 
in ‘declaring shipment’ since the contract did not provide for any such declaration. C 
But, reading the contract and the rules together, the rendering of a provisional 
invoice appears to be a declaration of shipment within the meaning of the contract, 
otherwise an important part of cl. 8 (A) is merely nugatory. Lastly, there is not 
here any special damage to the buyers either alleged or proved, or anything 
entitling them to more than nomina! damages, and so Re Fl. Bourgeois and Wilson, 
Holgate & Co. (3) does not apply. D 
In my opinion, therefore, the sellers are entitled to recover against the buyers, 
but the amount to be recovered depends on the proper date for ascertaining the 
closing price. The date actually selected as the date of default—namely; Dec. 30, 
1922—has not been defended by counsel for the sellers and is wrong. The proper 
date is Monday, Jan. 29, 1928, when notice of default seems first to have been 
received by the buyers, or a day or two after that date. This will diminish f 
materially the difference payable by the buyers since the price of the goods had 
risen after Dec. 81, 1922, though not to the price at which the original contract 
had been made. I agree with the result arrived at by Bankes, L.J. 
Appeal allowed. 
Solicitors: Sharpe, Pritchard & Co., for North, Kirk & Co., Liverpool; Crowder, 
Oldham & Vizard, for H. J. Sharman, Liverpool. F 


[Reported by E. J. M. Cuapuiy, Esq., Barrister-at-Law.] 
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THE CHRISTEL VINNEN 


[Court or AppeaL (Bankes, Scrutton and Atkin, L.JJ.), June 30, July 15, 1924) 


[Reported [1924] P. 208; 93 L.J.P. 188; 132 L.T. 337; 40 T.L.R. 845; 
69 Sol. Jo. 89; 30 Com. Cas. 82; 16 Asp.M.L.C. 413] 


Shipping—Cargo—Damage—Dominant cause—Unseaworthiness—Leak through 

rivet hole—Loss increased by negligence of master. 

By the terms of a charterparty which was incorporated in bills of lading of 
which the plaintiffs, cargo-owners, were holders, it was provided: ‘‘The 
steamer shall not be liable for loss or damage occasioned by . . . any latent 

C defects in hull . . . or by other accidents arising in the navigation of the 
steamer even when occasioned by the negligence, default or error of judgment 
of the master, mariners or other servants of the shipowner.’’ Water leaking 
into the hull through a rivet hole from which the rivet had dropped out 
damaged the cargo. Owing to the failure of the master to take proper sound- 
ings, and his neglect, in consequence of such failure, to use the ship’s pumps 

D which would have been capable of keeping the water in check, the damage to 
the plaintiff's cargo was substantially increased. Hr, J., held that approxi- 
mately half the damage was due to unseaworthiness for which the shipowners 
were liable, and half to negligence in respect of which they were protected by 
the exception, and he accordingly gave judgment for the cargo-owners for halt 
the amount claimed. On appeal, 

E Held: the dominant cause of the damage must be regarded; the dominant 
cause was the unseaworthiness of the ship, and it was immaterial that another 
cause, the negligence of the master, increased the damage; and, therefore, the 
shipowners were liable for the whole of the damage. 

Decision of Hix, J., [1924] P. 61, reversed. 
P. Samuel & Co., Lid. v. Dumas (1), ante, p. 66, applied 

FEF Notes. Referred to: Tempus Shipping Co. v. Louis Dreyfus & Co. (1980), 144 

L.T. 13; Smith, Hogg & Co. v. Black Sea and Baltic General Insurance Co., [1940] 

3 All E.R. 405. 

As to the duty to provide a seaworthy ship, see 30 Hatspury's Laws (2nd Edn.) 

330, 463 et seq.; and for cases see 41 Dicest 471 et seq., 422-424. 


B 


Cases referred to: 
G (1) P. Samuel & Co., Ltd. v. Dumas, ante, p. 66; [1924] A.C. 431; 938 L.J.K.B. 
415; 180 L.T. 771; 40 T.L.R. 375; 68 Sol. Jo. 489; 16 Asp.M.1L.C. 305; 29 
Com. Cas. 239, H.L.; 29 Digest 112, 666. 
(2) Waikato (Cargo Owners) v. New Zealand Shipping Co., [1899] 1 Q.B. 56; 
68 L.J.Q.B. 1; 79 L.T. 826; 15 T.L.R. 33; 43 Sol. Jo. 41; 8 Asp.M.L.C. 
442; 4 Com. Cas. 10, C.A.; 41 Digest 424, 2658. 
(3) Cargo ex The Laertes (1887), 12 P.D. 187; 56 L.J.P. 108; 57 L.T. 502; 36 
W.R. 111; 6 Asp.M.L.C. 174; 41 Digest 424, 2656. 
(4) Leyland Shipping Co. v. Norwich Union Fire Insurance Society, {1918} 
A.C. 850; 87 L.J.K.B. 395; 118 L.T. 120; 34 T.L.R. 221; 62 Sol. Jo. 307; 
14 Asp.M.L.C. 258, H.L.; affg., [1917] 1 K.B. 878, C.A.; 29 Digest 229, 
1858. 
(5) Reischer v. Borwick, [1894] 2 Q.B. 548; 63 L.J.Q.B. 753; 71 L.T. 238; 10 
T.L.R. 568; 7 Asp.M.L.C. 493; 9 R. 558, C.A.; 29 Digest 206, 1650. 
Also referred to in argument: 
Jackson v. Mumford (1904), 52 W.R. 342; 20 T.L.R. 172; 9 Com. Cag. 114, C.A.; 


29 Digest 225, 1827. 
Hutchins Bros. v. Royal Exchange Assurance Corpn., [1911] 2 K.B. 398; 80 
L.J.K.B. 1169; 105 L.T. 6; 27 T.L.R. 482: 12 Asp.M.L.C. 21; 16 Com. Cas. 


242, O.A.; 29 Digest 126, 797. 


H 
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The Dimitrios Rallias (1922), 128 L.T. 491; 16 Asp.M.L.C. 62; 18 Lloyd, L.R. 
363, C.A.; 41 Digest 423, 2652. : ue 
The Europa, [1908] P. 84; 77 L.J.P. 26; 98 L.T. 246; 24 T.L.R. 151; 11 

Asp.M.L.C. 19, D.C.; 41 Digest 480, 3129. 

Kish eg Taylor, [1912] A.C. 604; 81 L.J.K.B. 1027; 106 L.T. 900; 28 T.L.R. 
425: 56 Sol. Jo. 518; 12 Asp.M.L.C. 217; 17 Com. Cas. 355, H.L.; 41 Digest 
485, 3170. ; a 

Steel v. State Line Steamship Co. (1877), 3 App. Cas. 72; 387 L.T. 333; 3 
Asp.M.L.C. 516, H.L.; 41 Digest 428, 2693. 

Gilroy, Sons & Co. v. Price & Co., [1893] A.C. 56; 68 L.T. 302; 7 Asp.M.L.C. 
314; 1 R. 76, H.L.; 41 Digest 479, 3171. 

Hedley v. Pinkney & Sons Steamship Co., [1894] A.C. 222; 63 L.J.Q.B. 419; 
70 L.T. 680; 42 W.R. 497; 10 T.L.R. 347; 7 Asp.M.L.C. 483; 6 R. 106, 
H.L.; 41 Digest 297, 1591. 

Atlantic Shipping and Trading Co. v. Louis Dreyfus & Co., [1922] 2 A.C. 250; 
91 L.J.K.B. 518; 127 L.T. 411; 88 T.L.R. 584; 66 Sol. Jo. 487; 27 Com. Cas. 
311, H.L.; 16 Digest 116, 150. 

Appeal and Cross-Appeal from an order of Hii, J., reported [1924] P. 61. 

The plaintiffs were holders of a bill of lading for 2,480,000 kilos of maize shipped 

at San Nicolas on the defendants’ schooner Christel Vinnen, which incorporated 
the terms of the charterparty by which it was provided : 
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“The steamer shall not be liable for loss or damage occasioned by . . . perils 
of the sea. . . or any latent defect in hull . . . by collision, stranding or 


other accidents in the navigation of the steamer, even when occasioned by the 
negligence, default, or error of judgment of the pilot, master, mariners or 
other servants of the shipowner. . . .”’ 


The Christel Vinnen sailed from San Nicolas tor the Azores on Dee. 10, 1922, but 
on Dec. 20 it was found that she was making water, and she, accordingly, put into 
Rio Janeiro where her cargo was discharged. It appeared that soundings were at 
first taken regularly twice a day, but, according to the evidence of the master, 
when it was found that no water was being made he decided that it was unnecessary 
to take regular soundings. Soundings were recorded in the log at noon on the 18th. 
At noon on the 19th, ‘‘no water’’ was recorded in the log, but at 8.50 a.m. on the 
20th, 9 ft. of water was discovered in the Christel Vinnen. In an action in which 
the plaintiffs claimed from the defendants damages for damage to the cargo, 
Hun, J., held that the damage was due in part to the negligence of the master in 
failing to make proper use of the pumps, and in part to unseaworthiness. In view 
of the difficulty of determining with accuracy how much damage was respectively 
attributable to each cause, he gave judgment for the plaintiffs for one-half of the 
amount claimed, representing approximately the amount of the damage caused 
by unseaworthiness, against which the defendants were not protected. The defen- 
dants appealed and the plaintiffs cross-appealed. 

Bateson, K.C., and G. St CG Pitcher for the defendants. 

R.A. Wright, K.C., Stephens, K.C., and Van Breda for the plaintifts. 
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The shipowner, sued by the cargo-owner for damage to the maize, replies that 
he is protected by the exceptions 


‘“‘damage occasioned by a latent defect in the hull . . . even where occasioned 
by the negligence of the servants of the shipowner.”’ 


It is clear law that exceptions do not apply to protect the shipowner who furnishes 
an unseaworthy ship, where the unseaworthiness causes damage, unless the excep- 
tions are so worded as clearly to exclude or vary the implied warranty of sea- 
worthiness. The Waikato (Cargo Owners) v. New Zealand Shipping Co. (2) is an 
instance of ambiguity defeating the shipowner’s probable intention: see the judg- 
ment of Cotuins, L.J. In Cargo ex The Laertes (8) the words which protected 
the shipowners were ‘‘latent defects in machinery even existing at the time of 
shipment.’’ Such words are absent in the present case and latent defects may 
come into existence during the voyage. In our view, the shipowner here had not 
clearly excluded or modified the implied warranty of seaworthiness, and, conse- 
quently, the exception does not apply to protect him when water entering through 
unseaworthiness causes the damage, as is undoubtedly the case as to half the 
damage here. The shipowner’s appeal against the judgment below, holding him 
liable for half the damage, therefore, fails. 

But the judge below has excused the shipowner from liability from the other 
half of the damage on the ground that this loss was occasioned by the negligence 
of the shipowner’s servants, and, therefore, that the admitted unseaworthiness did 
not cause the loss. This raises, in my view, a novel point, and unfortunately 
raises it on a badly-worded exception clause. The negligence exception is fre- 
quently a separate exception against loss by negligence; in the present case, it is 
dependent on separate exceptions as to perils causing loss. The shipowner is 
protected from loss occasioned by collision, even when the collision is occasioned 
by negligence. I think this and not “even when the loss is occasioned by 
negligence”’ is the true reading of the clause. He is protected against loss caused 
by perils of the sea even though the peril of the sea is occasioned by negligence. 
But in this case the peril of the sea is not occasioned by negligence; if the entry 
of sea water is the alleged peril, it is occasioned by unseaworthiness. Lorp FInvay 
says in P. Samuel & Co., Ltd. v. Dumas (1) (ante at p. 80): 


“The view that the proximate cause of the loss when the vessel has been 
scuttled is the inrush of sea water, and that is a peril of the sea, is inconsistent 
with the well-established rule that it is always open to the underwriter on a 
time policy to show that the loss arose not from perils of the sea but from the 
unseaworthy condition in which the vessel sailed: see ARNOULD oN MarInr 
Insurance (10th Edn.), s. 799. When the vessel is unseaworthy and the water 
consequently gets into the vessel and sinks her, it would never be said that 
the loss was due to the perils of the sea. It is true that the vessel sank in 
consequence of the inrush of water, but this inrush was due simply to the 
unseaworthiness. The unseaworthiness was the proximate cause of the loss.”” 


The shipowner is trying to read the exception as if it were: ‘‘even if the loss 
consequent on the perils of the sea was occasioned by negligence.’’ Another way 
of putting the point is that under recent decisions you look at the direct and 
dominant cause, and it is immaterial that another cause assists it. In P. Samuel 
& Co., Ltd. v. Dumas (1) the direct cause was the scuttling; it was immaterial that 
entry of sea water, usually a peril of the sea, caused the loss. In Leyland Shipping 
(Co. v. Norwich Union Fire Insurance Society (4) the direct cause was the explosion 
of the torpedo; it was immaterial in the view of the House of Lords that a 
subsequent storm, which might or might not have happened, completed or increased 
the loss. In Reischer v. Borwick (5) the collision was the direct cause, and 
subsequent negligence in stopping the hole did not prevent the sinking being 
caused by the collision. I am aware that these are policy cases, but they are now 
established by the highest tribunal, and I think their ratio decidendi governs this 
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ease. The water which entered and did the damage entered through unseaworthi- 
ness; its effects when in the ship might have been partially remedied by due 
diligence which the shipowner’s servants did not take. But, in my view, the 
cause of the resulting damage is still unseaworthiness; the shipowner cannot show — 
any exception to protect him from any part of the damage. In the case of tort, 
no doubt, the plaintiff complaining of damage done cannot recover for any part of 
that damage which he could have prevented by reasonable care. But here the B 
man who has by his original breach of contract caused the opportunity for damage 
has by the negligence of his servants increased it. He cannot show any exception 
to protect him, and cannot show that the dominant cause of the damage was not 
the unseaworthiness which admitted the water into the ship. In my view, there- 
fore, the cross-appeal must be allowed and the shipowner held liable for all the 
damage, instead of for half of it. G 
As the shipowner has broken his contract and is not protected by any exception 
in the bill of lading, it follows that he cannot recover for any sacrifice or expenditure 
rendered necessary by his own breach of contract. His counter-claim, therefore, 
fails and should be dismissed. The appeal of the shipowner should be dismissed 
with costs, and the appeal of the cargo-owner allowed with costs here and below. 
Appeal dismissed; cross-appeal allowed. D 


Solicitors: Richards & Butler; William A. Crump & Son. 


[Reported by G. Hutcntnson, Esq., Barrister-at-Law. | 





LOCH v. JOHN BLACKWOOD, LTD. F 


(Privy Counc, (Lord Shaw, Lord Phillimore, Lord Carson), June 2, 1924.] 


[Reported [1924] A.C. 783; 93 L.J.P.C. 2013 SOL. islet toe 
40 T.L.R. 732; 68 Sol. Jo. 735; [1924] B. & C.R. 209] 


Company—Winding-up—‘‘Just and equitable’’—Interpretation—Need to prove 
lack of confidence in directors in regard to company’s business due to G@ 
i of probity—Companies Act, 1910 (No. 10 of 1910, Barbados), s. 127 
i). 
Section 127 of the Barbados Companies Act, 1910, which was identical 
with s. 222 of the Companies Act, 1948, specified six grounds on which a com- 
pany might be wound-up by the court, the sixth of which was “‘if the court 
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A 


with the provisions under statute and the articles as to audit. They paid no 
dividend and refused to submit to arbitration the question of the value of the 
shares so that it was impossible for the minority shareholders to realise the 
true value of their shares, and sums were voted to the chairman (whose wife 
owned half the shares in the company) without notice being given to the 
minority shareholders. Owing to the incidence of the shareholding it was 
impossible for the minority shareholders to obtain any relief by calling a general 
meeting. On an application by the minority shareholders for the winding-up 
of the company, 
Held: it was just and equitable that it should be wound-up. 


Statute—Construction—Ejusdem generis rule—Application—Link with specific 
enumeration. 

The true rule for determining whether general words are to be confined to 
things ejusdem generis is that, if the general words are bound up with the 
enumeration by proper words of relation, then their meaning is confined to 
the subject-matter indicated in the enumeration, but if the general words are 
severed from the enumeration of particulars there is no logical reason for inter- 
preting the one by the other. 

Dictum of Lorp M‘Laren in Symington v. Symington’s Quarries, Ltd. (1) 
(1905), 8 I. (Ct. of Sess.) at p. 129, applied. 


Notes. Considered: Davis & Co. v. Brunswick (Australia), Ltd., Brunswicke- 
Balle-Collender Co. and Brunswick Radio Corpn., [1936] 1 All E.R. 299; Re Anglo- 
Continental Produce Co., [1939] 1 All E.R. 99. 

As to winding-up on ground that it is just and equitable, see 6 Hatspury’s Laws 
(8rd Edn.) 534, 535; and for cases see 10 Dicest (Repl.) 856, 857. For Companies 
Act, 1948, see 8 Hatspury’s STATUTES (2nd Edn.) 452. 


Cases referred to: 
(1) Symington v. Symington’s Quarries, Ltd. (1906), 8 F. (Ct. of Sess.) 121; 
43 Sc.L.R. 157; 13 S.L.T. 509; 10 Digest (Repl.) 864, *2461. 

| F (2) Re Agriculturist Cattle Insurance Co., Ex parte Spackman (1849), 1 Mac. 
& G. 170; 1 H. & T.W. 229; 18 L.J.Ch. 261; 13 L.T.O.S. 358; 13 Jur. 415; 
41 E.R. 1228, L.C.; 10 Digest (Repl.) 854, 5622. 

(3) Re Suburban Hotel Co. (1867), 2 Ch. App. 737; 86 L.J.Ch. 710; 17 | pal ie 
15 W.R. 1096, L.JJ.; 10 Digest (Repl.) 856, 5639. 

(4) Re Amalgamated Syndicate, [1897] 2 Ch. 600; 66 L.J.Ch. 783; 77 Id. 4815 
46 W.R. 75; 42 Sol. Jo. 13; 4 Mans. 308; 10 Digest (Repl.) 856, 564”. 

(5) Re Irrigation Co. of France, Ex parte Fox (1871), 6 Ch. App. 176; 40 L.J.Ch. 
433; 24 L.T. 336, L.JJ.; 10 Digest (Repl.) 880, 5827. 

(6) Re Yenidje Tobacco Co., Ltd., [1916] 2 Ch. 426; 86 L.J.Ch. 1; 115 L.T. 580; 
32 T.L.R. 709; 60 Sol. Jo. 707; [1916] H.B.R. 140, C.A.; 10 Digest (Repl.) 

| 863, 5683. ele 

pe! (7) Re Blériot Manufacturing Aircraft Co., Ltd. (1916), 382 T.L.R. 253; [1917] 
H.B.R. 279; 10 Digest (Repl.) 860, 5663. 

(8) Re Newbridge Sanitary Steam Laundry, Ltd., [1917] 1 I.R. 67; 10 Digest 
(Repl.) 857, *2426. ti 

(9) Baird v. Lees, 1924 S.C. 83; 10 Digest (Repl.) 866, *2472. 


Also referred to in argument: 
4 Demerara Baurite Co. v. Hubbard, [1923] A.C. 673; 92 L.J.P.C. 148; 129 L.T. 
517, P.C.; 42 Digest 82, Vai < 
Percival v. Wright, [1902] 2 Ch. 421; 71 L.J.Ch. 846; 51 W.R. 81; 18 T.L.R. 
a 697; 46 Sol. Jo. 616; 9 Mans. 443; 9 Digest (Repl.) 487, 3204. 


Appeal from an order of the West Indian Court of Appeal whereby Sm A. Lucr- 
Sarre, C.J., of Trinidad, Sir Cartes Masor, C.J., of British Guiana, and W. P. 
Micuetin, Acting C.J. of the Leeward Islands, reversed an order of Sir W. H. 
of Barbados, sitting in the Court of Common Pleas for Barbados, 
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i be ound-up by the 
dering that the re spondent company, John Blackwood, Ltd., Ww 

or So) “ * 

court. 


iti f the appeilants, 

The winding-up order was made relative tie . ae Liss sapiial aati 
shareholders, holding or in ip . of the Barbados Companies Act, 1910, That 
respondent company, nah abe asc opste pet of the Companies (Consolidation) Act, 
iNB acing senceeommrtiea oe of the Companies Act, 1948). es ae pe | 
di gaint was whether upon the evidence before him the Chief Justice of Bar . 7 

bt ae be of opinion that it was just and equitable that the responde 
sae beat ld be wound-up. The Chief Justice of Barbados was of opinion (inter 
company Ste directors, by omitting to hold general meetings, submit accounts, 
eee ce avaiviaend: had laid themselves open to the suspicion that their 
ae eet keep the appellants in ignorance of the truth and to acquire their 
i er aa under-value, and that it was just and equitable that the eas a 
should be wound-up. The West Indian Court of Appeal reverted that naar. 
and the petitioners appealed on the grounds (inter alia) that it was just an Ba - 
able that the company should be wound-up by the court; that the West In ian 
Court of Appeal was wrong in construing S. 127 (vi) of the Barbados Companies 
Act, 1910, as limited to cases ejusdem generis with those specified in sub-s. (i) to 
(v) and to cases where the company business cannot be or ought not to be allowed 
to be carried on, and in deciding that in the circumstances of the case misconduct 
and irregularities on the part of directors were not a ground on which it was just 
and equitable to order the winding-up of the company. 

Wilton, K.C. (of the Scottish Bar), and Blanco White for the appellants. 

Clauson, K.C., and W. Gordon Brown for the respondents. 


June 2. LORD SHAW.—This is an appeal from an order dated Mar. 15, 1923, of 
the West Indian Court of Appeal. The appellants are petitioners for an order by 
the court for the winding-up. The petition is presented under s. 127 of the Bar- 
bados Companies Act, 1910. That section is in terms identical with those of s. 222 
of the Companies Act, 1948. The subsection particularly founded upon is sub-s. 
(vi) which declares that a company may be wound-up by the court ‘‘if the court 
is of opinion that it is just and equitable that the company be wound-up.”’ 

A good many years ago Mr. John Blackwood established an engineering business 
in Barbados and carried it on until his death in January, 1904. Under the pro- 
visions of his will his estate fell to be divided one-half to Mrs. Rebecca Thomson 
McLaren, the wife of Mr. William McLaren, and one-quarter each to his niece, 
Mrs. Loch, and to his nephew (Mrs. Loch's brother), James Blackwood Rodger 
lately deceased; the shares to be paid to Mrs. Loch and Mr. Rodger when they 
reached the age of thirty. Authority was given to his trustees to convert his 
business into a company, with powers to his trustees to act as directors and to 
Mr. McLaren to have the Supreme control and management of matters connected 
with the business. The trustees were James Murphy (who died in 1911, and never 
acted in the trusts), Mr. William McLaren (the testator’s sister's husband), and 
Mr. McLaren's clerk, Henry Allen Yearwood. A company was, accordingly, 
formed on Jan. 2, 1905. In the year 1916 Mrs. Loch and James Blackwood Rodger 
had both attained the age of thirty. The latter died in December, 1919. The 
board of directors now consists of Mr. McLaren, his wife Mrs. Mel 
appointed in 1913, and Mr. Yearwood. Under this directorate the business of the 
company appears to have been energetically managed and to have amassed con- 
siderable profits. The arrangement of the capital was this. The total amount 
was £40,000 ms £1 shares; 20,000 of these were allotted to Mrs. McLaren; of the 
ee eae should have gone to Mrs. Loch and 10,000 to Mr. Rodger. 
ae ah°8 ets ae abetted ages Mr. Rodger, 9,998; and the three shares 
ee ees nian ‘ r. ‘ ite and one each to Mr. Yearwood and 
a ene ie eae Latin 3 e first being Mr. McLaren's clerk, and 

‘ : S was quite a natural and proper arrangement; but, 


4aren, who was 
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of course, in the event of a division of opinion in the family between what may 
be called the McLaren interest, on the one hand, and the interest of the nephew 
and niece on the other, the preponderance of voting power lay with the former. 
It is thus seen that, although taking the form of a public company, the concern 
was practically a domestic and family concern. ‘his consideration is important, 
as also is the preponderance of voting power just mentioned. 

In the petition for winding-up eight different reasons are assigned therefor. 
The first is that the statutory conditions as to general meetings have not been 
observed; the second, that balance sheets, profit and loss accounts and reports 
have not been submitted in terms of the articles of the company; and the third 
is that the conditions under the statute and articles as to audit have not been 
complied with. All these allegations are true, and it seems naturally to follow, 
from the preponderance already referred to, that there is at least considerable 
force in the fifth reason that it is impossible for the petitioners to obtain any relief 
by ealling a general meeting of the company. There are further submissions, 
namely, that the company and the managing director, Mr. McLaren, have refused 
to submit the value of the shares to arbitration, and that, without winding-up, it is 
impossible for the petitioners to realise the true value of their shares. But the 
principal ground of the petitioners is that, in the circumstances to be laid before 
the court, it is just and equitable that the company should be ordered to be wound- 
up. This last ground was affirmed by the Court of Common Pleas. 

With regard to the first three submissions made in the petition, it was strenu- 
ously argued on behalf of the company, which practically means the directorate 
or the McLaren interest, that however true it might be that, owing to the in- 
formal way in which the books of the company had been kept, it appeared as if 
both the statute and the articles of association had been violated in various par- 
ticulars, and that no general meetings of the company had been held, and no 
auditors properly appointed, and it was certain that no balance sheets, profit and 
loss accounts and reports had been submitted for the critical years 1919 and 1920, 
still these were no grounds for winding-up. Other applications, it was said, might 
competently be made to the court to compel the statute and articles to be properly 
complied with. It may be doubtful whether such a course of conduct, lasting in 
several particulars since its inception until now, would be insufficient as a ground 
for winding the company up, but their Lordships think it unnecessary to give any 
separate decision upon such a point. In their opinion, however, elements of that 
character in the history of the company, together with the fact that a calling of a 
meeting of shareholders would lead admittedly to failure and be unavailable as a 
remedy, cannot be excluded from the point of view of the court in a consideration 
of the justice and equity of pronouncing an order for winding-up. Such a con- 
sideration, in their Lordships’ view, ought to proceed upon a sound induction of 
all the facts of the case, and should not exclude, but should include, circum- 
stances which bear upon the problem of continuing or stopping courses of conduct 
which substantially impair those rights and protections to which shareholders, 
both under statute or contract, are entitled. It is undoubtedly true that at the 
foundation of applications for winding-up, on the ‘‘just and equitable’’ rule, there 
must lie a justifiable lack of confidence in the conduct and management of the 
company’s affairs. But this lack of confidence must be grounded on conduct of 
the directors, not in regard to their private life or affairs, but in regard to the 
company’s business. Furthermore, the lack of confidence must spring not from 
dissatisfaction at being outvoted on the business affairs, or on what is called the 
domestic policy, of the company. On the other hand, wherever the lack of con- 
fidence is rested on a lack of probity in the conduct of the company’s affairs, then 
the former is justified by the latter, and it is, under the statute, just and equitable 
that the company be wound-up. 

The judgment of the court below appears to have proceeded upon the view that 
this statutory prescription for winding-up under the sixth sub-section—namely, 
when the court is of opinion that it is just and equitable that this should be done— 
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is restricted to cases ejusdem generis with those enumerated in 3. 127 — of 
the Barbados Companies Act. The Board, having fully considered sn za ori a 
the judgment and the arguments, are of opinion that this is - t zie ia 3 
alleged principle of restriction, as applicable to enumerated causes for the a 2 a 
up of companies may be said to have taken its origin in @ wines peer 
judgment of Lorp Corrennam, L.C., in Ex parte Spackman (2) (1 Mae. , 
p. 174). The sentence is: 
“This clause was, no doubt, thus worded in order to include all cases not before 
mentioned; but of course it cannot mean that it should be interpreted other- 
wise than in reference to matters ejusdem generis, as to those in the previous 
clauses.”’ 
But it is apt to be forgotten that the very next sentence is: 


“There must be something in the management and conduct of the company 

which shows the court that it should be no longer allowed to continue, and 

that the concern ought to be wound-up."’ 
Whether these two sentences could stand together may be a question, but it is quite 
plain that the first ought not to be read alone without the second; and, if the 
second be taken in the ordinary and natural meaning of the words used, it may 
be left to the speculator to conjecture whether there is anything in the application 
to this section of the Companies Acts of the ejusdem generis doctrine considered 
restrictively. 

Lorp CotrrenHam’s words are quoted somewhat guardedly by Lorp Carrns, L.C., 
in Re Suburban Hotel Co. (8), and his definite proposition is as follows (2 Ch. App. 
at p. 769): « 

“But what I am prepared to hold is this, that this court, and the winding-up 

process of the court, cannot be used, and ought not to be used, as the means 

of evoking a judicial decision as to the probable success or non-success of a 

company as a commercial speculation.”’ 


The cases set forth in sub-s. (i) to (v) separately are: (i) if the company has by 
special resolution resolved that the company be wound-up by the court; (ii) if 
default is made in filing the statutory report or in holding the statutory meeting; 
(iii) if the company does not commence its business within a year from its in- 
corporation, or suspends its business for a whole year; (iv) if the number of 
members is reduced below seven; and (v) if the company is unable to pay its debts. 
It seems plain enough that, beyond these cases, there is the whole category of 
fraudulent administration under which a company’s property might be imperilled 
or transferred into the pockets of its directors, when the case for winding-up 
would be of supreme urgency. Yet if the argument as to ejusdem generis were 
sound, it would logically exclude such a case from the grounds for winding-up, 
which is absurd. It has been long stated that the element of fraud could not be 
so dealt with. 

The cases need not be further referred to in detail, but in the opinion of the 
Board it is in accordance with the laws of England, of Scotland, and of Ireland 
that the ejusdem generis doctrine—as supposed to have been laid down by Lorp 
CorrenHam—does not operate so as to confine the cases of winding-up to those 
strictly analogous to the first five instances in s. 129 of the British Act. It so 
happens, however, that, in several instances, there have occurred circumstances 
analogous to those of the present in regard to the two other points noted above— 
namely, the domestic nature of the company, and the permanent preponderance of 
voting power, and, accordingly, one or two of such cases may be cited. 


In Re Amalgamated Syndicate (4), Vauauan Wituiams, J., put the matter thus 
([1897] 2 Ch. at p. 606): 


“Mr. Bucxtey, at p. 245 of the 7th Edn. of Bucxtry on THE Companies Act, 
says: 


A 
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eA ‘So where a company is proceeding to do something which is ultra vires, 
a shareholder has a right in an action, on behalf of himself and all other 
shareholders, to restrain the company, though every shareholder but himself 
be acquiescent; but has no right to come for a winding-up order under the 
‘‘just and equitable’’ clause’; 


and he cites Ex parte For (5) as an authority. But it is plain that the passage 
is a mere illustration of a previous passage on the same page, in which he says : 


‘There is no doubt that the ‘‘just and equitable’’ clause gives the court 
power to wind-up a company in cases not coming under any of the first four 
heads of s. 79 [of the Companies Act, 1862], but there must be a strong 
ground for exercising the power, at any rate, at the instance of a shareholder.’ 


C Without going into details, I repeat what I said during the argument, that the 
stringency of the ejusdem generis rule has been considerably relaxed of late.” 


Circumstances analogous to those of the present case occurred with regard to 
the composition of a company which was private—see Re Yenidje Tobacco Co. (6)— 
and Lorp Cozens-Harpy, M.R.., in expressing the opinion that the company should 
not be allowed to continue, said ({1916] 2 Ch. at pp. 431, 482) : 


“T have treated it as a partnership, and under the Partnership Act of course 
the application for a dissolution would take the form of an action; but this is 
not a partnership strictly, it is not a case in which it can be dissolved by action. 
But ought not precisely the same principles to apply to a case like this where 
in substance it is a partnership in the form of the guise of a private com- 
pany? ... I think that in a case like this we are bound to say that circum- 
E stances which would justify the winding-up of a partnership between these two 
by action are circumstances which should induce the court to exercise its 
jurisdiction under the just and equitable clause and to wind-up the company.”’ 


The Board specially refers to the accurate and careful opinion of WarrincTon, L.J., 
in that case. 

Fy il Re Blériot Manufacturing Aircraft Co., Ltd. (7), NeviLue, J., made an order 
for winding-up on the ground that the substratum of the company was gone, and 
upon a further ground of proved misconduct by the directors. His observations 
upon the latter point are apt in the present case (32 T.L.R. at p. 255) : 


“But there is another ground. Here the company has considerable capital, and 
it is alleged that there is misconduct by the directors. It is truly said by Mr. 
G Russell that the ‘mere fact of misconduct is no ground for winding-up.’ The 
words ‘just and equitable’ are words of the widest significance, and do not 
limit the jurisdiction of the court to any case. It is a question of fact, and 
each case must depend on its own circumstances. I think the moneys of the 
company have been misapplied, and that the company is so constituted that it 
is deprived of its usual remedies. This is again sufficient for a winding-up.”’ 


H 4 passage was read from 5 Hatspury’s Laws (1st Edn.), p. 397, s. 659, the 
authorship of which was acknowledged to be that of the late Master of the Rolls, 
Lorp SwiNFren. It is as follows: 


“The words as to its being ‘just and equitable’ to wind-up are not to be read 
as being ejusdem generis with the preceding words of the enactment”’ [see 
vol. 6 (8rd Edn.), p. 534]. 


It may be doubtful if the authorities referred to there are all precisely in point, 
but as to the view of the law there expressed, their Lordships agree with it. 

This law is fully accepted in Ireland, and their Lordships refer to the judgment 
and the analysis of the authorities in Re Newbridge Sanitary Steam Laundry, Ltd. 
(8) by the Lord Chancellor (Sir _Icnatrvs O'Brrey). In Scotland the point has 
been most carefully canvassed in two leading cases in company law. The one is 
Symington v. Symington’s Quarries, Ltd. (1), and their Lordships think it 
not inexpedient to quote the following passages from that eminent judge and 
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commentator, Lorp M‘Laren. It expresses, in their view, the correct principle of A 
interpretation (8 I’. (Ct. of Sess.) at pp. 129, 130): 
‘I apprehend that the true rule for determining whether general words are 
to be confined to things ejusdem generis is this, that if the general words are 
bound up with the enumeration by proper words of relation, then their meaning 
is confined to the subject-matter indicated in the enumeration, but if the B 
general words are severed from the enumeration of particulars there is no 
logical reason for interpreting the one by the other. . . . In this Act of Parlia- 
ment the general words have reference to the discretion and judgment of the 
court. The case put is, ‘whenever the court shall be of opinion that it is just 
and equitable that the company should be wound-up.’ That introduces a 
different order of ideas altogether from the conditions which precede, because 
these are not conditions referred to the judgment of the court, but are defined C 
in the Act itself, and the function of the court is only to say whether the facts 
of the case come within one or other of the categories. I have made these 
observations because, while I find in the English decisions that not much 
weight is now attached to the ejusdem generis rule of construction for this 
clause, yet I think it desirable, at least, for my own satisfaction, to see upon 
what grounds the true construction can be maintained and defended.’’ D 


As applying aptly to the circumstances of the present case, the following further 
sentences may be cited : 
“But this is not a company that is formed by appeal to the public. It is what, 
for want of a better name, I may call a domestic company. The only real 
partners are the three brothers of a family, the other shareholders having only E 
a nominal interest for the purpose of complying with the provisions of the 
Act. In such a case it is quite obvious that all the reasons that apply to the 
dissolution of private companies, on the grounds of incompatibility between 
the views or methods of the partners, would be applicable in terms to the 
division amongst the shareholders of this company, and I agree with your 
Lordship that this is a case in which it would be just and equitable that this F 
company should be wound-up, and the partners allowed to take out their money 
and trade separately if they please.’’ 


The present Lord President of the Court of Session (Lorp Crype), in Baird v. Lees 
(9), discusses the section and the ejusdem generis doctrine in exactly the same 
spirit. His words are as follows (1924 S.C. at p. 92): 


“I have no ‘intention of attempting a definition of the circumstances which @ 
amount to a ‘just and equitable’ cause. But I think I may say this. A share- 
holder puts his money into a company on certain conditions. The first of 
them is that the business in which he inves‘s shall be limited to certain definite 
objects. The second is that it shall be carried on by certain persons elected in 

a specified way. And the third is that the business shall be conducted in 
accordance with certain principles of commercial administration defined in the H 
statute, which provide some guarantee of commercial probity and efficiency. 

If shareholders find that these conditions or some of them are deliberately and 
consistently violated and set aside by the action of a member and official of 

the company who wields an overwhelming voting power, and if the result of 

that is that, for the extrication of their rights as shareholders, they are deprived 

of the ordinary facilities, which compliance with the Companies Acts would | 
provide them with, then there does arise, in my opinion, a situation in which 

it may be just and equitable for the court to wind-up the company.” 

It only remains to apply the doctrines thus expressed to the circumstances of 


the present case. Their Lordships forgo unnecessary details. 


: They are of opinion 
that Greaves, C.J., is correct when he says that: : a 


“The directors in control since the death of Blackwood Rodger have, I think 
laid themselves open to the suspicion that by omitting to hold general meet- 
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A ings, submit accounts, and recommend a dividend, their object was to keep the 


aria in ignorance of the truth and acquire their shares at an under- 
value. 


The Board agrees with these views. In the opinion which they have formed, Mr. 
McLaren, for reasons not unnatural, had come to be of opinion that the business 
B owed much of its value and prosperity to himself. But he appears to have pro- 
ceeded to the further stage of fecling that, in these circumstances, he could manage 
the business as if it were his own. Had Mrs. Loch and Mr. Rodger, or after his 
death Mr. Rodger’s executor, obtained a dividend which year by year represented 
in any reasonable measure a just declaration out of the undoubted profits of the 
concern, they might, no doubt, have been content to allow this state of matters to 
¢ go on, but, although on one or two occasions Mr. McLaren paid trifling and frag- 
mentary sums to Mrs. Loch, neither she nor the Rodger family have ever obtained 
any dividend at all; and it is not to be wondered at that, in the transaction now 
about to be mentioned, they completely lost confidence in Mr. McLaren, and had 
only too great justification for doing so. It appears that Mr. McLaren viewed with 
the highest disrelish the testamentary arrangements made by Mr. J. B. Rodger, 
D who died in December, 1919, and he expresses his opinion upon that subject in a 
somewhat extraordinary letter of Feb. 24, 1920, going so far as to suggest that 
another and prior will of Mr. Rodger ought to be substituted for his last will. It is 
dificult to understand what he conceived this had to do with the management of 
the business, or the distribution of profits therein. But it is certain that Mr. 
‘McLaren then proceeded with much urgency and vigour to attempt to acquire the 
E shares of Mrs. Loch and of Mr. Rodger’s executor for himself, thereby consolidating 
the entire concern in himself and his wife. 

The substantial fact which their Lordships think to be proved is that in 1920 
the assets of that business, apart from any allowance for goodwill, very substan- 
tially exceeded the £40,000 of the company’s nominal capital. A skilled 
accountant, called in after the proceedings commenced, placed the amount some- 

F where about £80,000, but it is sufficient to take the facts simply as their Lordships 
have just put them. This most satisfactory state of the company’s finances was — 
fully realised by Mr. and Mrs. McLaren. Upon May 1, 1920, Mr. McLaren, Mr. 
Yearwood, and Mrs. McLaren, at a directors’ meeting agreed : 


“That the financial position of the firm was such that the directors unanimously 
agreed that they could with every confidence partly discharge the chairman's 

G deferred salary; to meet this it was agreed that the £12,500 5 per cent. war 
loan stock be transferred to his name and become his property absolutely in- 
cluding the six months’ interest now due. . . . It was further agreed that the 
chairman's salary be increased from £1,100 to £2,000 per annum from Jan. 1, 
1920.” 


(It may be noted that the company’s own minutes form the most important evidence 

Hin the case, and that, owing probably to the view of the statute taken as already 
mentioned, they are not referred to in the judgment in the Court of Appeal.) No 
notice was given to the respondents, as shareholders, of this piece of business 
being contemplated, and no notice was given of what had been done. Four days 
after this extraordinary transaction, Mr. McLaren wrote to Mrs. Loch’s husband 
a letter dated May 5, 1920, proposing to her that £10,000 should be given by him 

I as the cumulative value of Mrs. Loch’s shares and Mr. J. B. Rodger’s executor’s 
shares. These shares in all amounted to one-half of the capital of the company— 
namely, £20,000, and as already mentioned, it is evident that the true value of 
assets much exceeded this amount. The proposal was to buy Mrs. Loch and the 
Rodger family out for £10,000. But a further suggestion, which in some way 
seems to have been mixed with the umbrage felt by Mr. McLaren in regard to the 
contents of Mr. Rodger’s will, was made, and that was that Mrs. Loch should be 
a participant in a scheme whereby the £10,000 to be paid should he distributed— 
£8.000 to herself, and only £2,000 to the Rodger family. 
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Their Lordships do not desire to characterise these suggestions in the language 
which perhaps they fully deserve. The Rodger family, entitled to one-fourth otf 
the holding in the company, nominally £10,000, but in reality of a much higher 
value, were to be bought off for £2,000, and Mrs. Loch was to be the agent in this 
scheme. No confidence in the directorate could survive such a proposal. To 
crown all this, as was afterwards discovered, the £10,000 could be comfortably paid 
by Mr. McLaren out of the £12,500 which, four days before, he and his wife and 
clerk had voted to himself out of the funds of the company. Their Lordships 
express no surprise at the instant repudiation of Mr. McLaren's proposals by Mrs. 
Loch—a repudiation which is creditable to her—and at the application for a 
winding-up of the company being made. Upon the principles already set forth 
in this judgment that application must succeed. The broad ground is that con- 
fidence in its management was, and is, and that most justifiably at an end. A 
further narrative of the facts is unnecessary, although some of them are grave. 
It must, however, be said in justice to Mr. McLaren that, after the parties were 
at arm’s length, the £12,500 was refunded and the minute rescinded. Further, 
being advised that the increase of salary from £1,100 to £2,000 was wrong, he 
abandoned the same from February 1922, and at their Lordship’s Bar, he being 
present, an assurance was given that the two years’ increase already drawn— 
namely, £1,800, would forthwith be paid to the company. Their Lordships will 
humbly advise His Majesty that the appeal should be allowed with costs, and the 
order of Court of Common Pleas of Barbados restored with costs in both courts 
below. 


Appeal allowed. 


Solicitors: H. Leslie Harris; Thomas M. Webb. 
[Reported by W. C. SanpForp, Esq., Barrister-at-Law. } 





P. PHIPPS & CO. (NORTHAMPTON AND TOWCESTER 
BREWERIES), LTD. v. ROGERS 


Court or Apprat (Bankes, Scrutton and Atkin, L.JJ.), June 30, July 15, 1924] 


[Reported [1925] 1 K.B. 14; 93 L.J.K.B. 1009; 132 L.T. 240; 
89 J.P. 1; 40 T.L.R. 849; 69 Sol. Jo. 50] 


Landlord and Tenant—Notice to quit—Need to be clear and unambiguous 
a questions left for determination by tenant. 
lime—Month’’—Meaning in tenancy agreement—Common law rule. 
By an agreement, dated May 29, 1908, the plaintiffs let to the defendant 
a hotel from May 25, 1908, on a yearly tenancy. The tenancy thereby created 
was determinable by three months’ notice to be gi ; 
‘‘on any one of the days appointed 7 
for the district in which the premi 
months from the date when the lic 


On Oct. 12, 1923, the plaintiffs gave to the defendant a notice to quit which 
was worded as follows: ‘‘We do hereby give you notice to quit and deliver 
ies ua (or fue other person as we may appoint) on the earliest day your 
i ite ii De: terminated by valid notice to quit given to you by us 
ae Ride e re’ hereof, the premises in question. At their annual 
can rg on eb. 1, 1928, the Justices fixed the dates for special transfer 

S for the ensuing twelve months, the last being Jan. 8, 1924. At the 





Legal 


ven by either party, to expire 
as special transfer sessions by the justices 
Ses are situate after the expiration of six 
ence was or is transferred to the tenant.”’ 


C 


D 


i 


G 


H 
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annual general meeting on Feb. 7, 1924, dates were fixed for the ensuing 
twelve months, the first of these dates being April 8, 1924. The defendant 
refused to leave the premises. In an action by the plaintiffs claiming that 
they were entitled to possession on Jan. 8, 

Held: (i) the rule of the common law was that in a contract ‘‘month’’ meant 
lunar month unless the contrary was indicated by the context, by statutory 
provision, or by recognised customary exception, and, therefore, the notice 
terminated on Jan. 4, 1924, and, if valid, would become effective on Jan. 8; 
but (ii) a notice to quit must be clear and unambiguous either expressly or by 
the application of the maxim id certum est quod certum reddi potest, and 
(Scrutron, L.J., dissenting) this notice required the tenant to ascertain the 
date when it would be effective by determining two questions of law, namely, 
the earliest day on which the tenancy could legally be determined and the 
validity of the notice itself, and, therefore, the notice was not clear and un- 
ambiguous, and the landlords were not entitled to possession. 

May v. Borup (1), [1915] 1 K.B. 830, not approved. 


Notes. In contracts coming into operation after Dec. 31, 1925, unless the con- 
text otherwise requires, ‘‘month’’ means calendar month: see 32 Hanspury’s 
Laws (2nd Edn.) 121 and Law of Property Act, 1925 (20 Hatszury’s Statutes 
(2nd Edn.) 427), s. 61 (a), but this case is applicable to instruments becoming 
effective before that date. 

Considered: Winchester Court, Ltd. v. Holmes, [1941] 2 All E.R. 542; Dagger 
v. Shepherd, [1946] 1 All E.R. 133. Distinguished: Addis v. Burrows, [1948] 
1 All E.R. 177. Referred to: Re Kendrick’s Agreement, Colwill v. Barrington, 
[1948] 2 All E.R. 101; Wilbraham v. Colclough, {1952} 1 All E.R. 979; Cowan v. 
Wrayford, [1953] 2 All E.R. 1138. 

As to notice to quit, see 23 Hatssury’s Laws (8rd Edn.) 516 et seq.; and for 
cases see 31 Digest (Repl.) 493 et seq. 


Cases referred to: 

(1) May v. Borup, [1915] 1 K.B. 830; 84 L.J.K.B. 823; 113 L.T. 694, D.C.; 
31 Digest (Repl.) 494, 6199. 

(2) Bruner v. Moore, [1904] 1 Ch. 305; 73 L.J.Ch. 377; 89 L.'T. 738; 52 W.R. 
295; 20 T.L.R. 125; 48 Sol. Jo. 181; 42 Digest 931, 31. 

(3) Hirst v. Horn (1840), 6 M. & W. 393; 151 E.R. 464; 31 Digest (Repl.) 496, 
6214. 

(4) Doe d. Gorst v. Timothy (1847), 2 Car. & Kir. 851; 31 Digest (Repl.) 496, 
6218. 

(5) Gardner v. Ingram (1889), 61 L.T. 729; 54 J.P. 311; 6 T.L.R. 75, DWF sl 
Digest (Repl.) 494, 6202. 


Action tried by Lusu, J., without a jury. 

The plaintiffs claimed to recover possession of the Abington Park Hotel, North- 
ampton, alleging that the defendant's tenancy had been duly determined by notice 
to quit expiring on Jan. 8, 1924. 

The premises in question were let to the defendant by an agreement dated May 
29, 1908, from May 25, 1908, on a yearly tenancy at a yearly rent of £200, to be 
paid quarterly. The defendant agreed (inter alia) (a) to purchase from the land- 
lords and from no other person all the malt liquors, wines, spirits, and cordials 
sold on the premises. The agreement further contained the following clause : 


“‘Tither party shall be at liberty to determine the tenancy hereby created upon 
giving to the other three months’ previous notice in writing of his or their 
intention so to do, expiring on any one of the days appointed as special transfer 
sessions by the justices for the district in which the premises are situate after 
the expiration of six months from the date when the licence was or is trans- 
ferred to the tenant.”’ 
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On Oct. 12, 1923, the plaintifis gave to the defendant a notice to quit in the 
following terms: 

“We do hereby give you notice to quit and deliver up to us (or such other 

person aS we may appoint) on the earliest day your tenancy can legally be 

determined by valid notice to quit given to you by us at the date of the service 

hereof,”’ 
possession of the hotel. The defendant having refused to give up possession, the 
plaintiffs began this action on Feb. 8, 1924, claiming possession of the hotel on the 
ground that the agreement had been duly determined by a notice to quit expiring 
on Jan. 8, 1924. The dates of special transfer sessions were fixed by the justices 
at their annual general meeting in February in each year. At their annual general 
meeting on Feb. 1, 1923, the justices fixed Jan. 8, 1924, as a date for special 
transfer sessions, and at the annual general meeting on Feb. 7, 1924, they fixed 
April 8 for the same purpose. If, therefore, the words ‘‘three months’ previous 
notice’ in the clause in the agreement providing for the termination of the tenancy 
meant three lunar months, that period would end on Jan. 4, 1924, and the notice 
would become effective on Jan. 8. If calendar months were meant the first 
date on which a transfer could be effected was Feb. 7. But if the words 
‘‘special transfer sessions’’ did not include the annual general meeting the date on 
which the notice to quit would expire would be April 8. 

Lusu, J., read a judgment in which he said: The notice to quit in this case gives 
no date. It does not indicate it with any reasonable clearness. It leaves the date 
in complete obscurity. It would be impossible for the tenant who received such 
a notice as this to be sure when he had to vacate the premises. If he took advice 
it could not be certainly right. The landlord, on the other hand, could adapt the 
date on which he demanded possession to the circumstances as they best suited 
him, and could contend that it meant this or that according to those circumstances. 
A notice to quit which is subject to these uncertainties is, in my opinion, bad in 
law. 

Although it is perhaps unnecessary, I will state my views on the other question 
that was raised. I think that the notice to quit did not expire in fact on Jan. 8, 
and that if it were a good notice, it would expire on April 8, so that the writ had 
been issued too soon. ‘‘Months,’’ no doubt in legal documents which are not busi- 
ness or commercial documents, prima facie are ‘‘lunar months.’’ But even there 
the context may show that the parties meant ‘‘calendar months’ or the circum- 
stances which existed at the time the agreement was made may show it: Bruner v. 
Moore (2). Slight evidence is, in my opinion, sufficient to show that the parties 
to an agreement when they speak of so many ‘‘months’’ mean what the word now 
means in every Act of Parliament, namely, ‘‘calendar months.’’ I think that the 
context in the present case does show that ‘‘calendar months’’ were intended in 
this agreement. The rent was payable quarterly; the tenancy could only be deter- 
mined after the expiration of six months from the date when the licence was 
transferred; and three months’ notice had to be given. I think that the true 
inference is that the parties were referring to periods of six calendar months and 
three calendar months and not to so many weeks. 

The plaintiffs, the landlords, appealed. 


J. B. Matthews, K.C., and Geoffrey Howard (Sandlands with them) for the 
landlords. 


Sir Malcolm Maenaghten, K.C., and Morle for the tenant. 


‘ Cur. adv. vult. 
July 15, The following judgments were read. 


BANKES, L.J.—This appeal raises the question of the validity of a notice to 
quit given by landlords to their tenant. The landlords are brewers and the tenancy 


was of licensed premises. The tenancy agreement was in writing and dated May 
29, 1908, and it contained this clause : 
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“Either party shall be at liberty to determine the tenancy hereby created upon 
giving to the other three months’ previous notice in writing of his or their in- 
tention so to do expiring on any one of the days appointed as special transfer 
sessions by the justices of the district in which the said premises are situate 


after the expiration of six months from the date when the licence was or is 
transferred to the tenant.”’ 


Notice to quit was given dated Oct. 12, 1923, in the following terms: 


“We do hereby give you notice to quit and deliver up to us (or such other 
person as we may appoint) on the earliest day your tenancy can legally be 
terminated by valid notice to quit given to you by us at the date of the service 
hereof the possession of [the premises]."’ 


The date of the service of the notice is endorsed on the back of the document as 
having been made on Oct. 12. The premises are situate in the county of Northamp- 
ton. At the date the agreement of tenancy was entered into the holding of special 
transfer sessions was authorised, and the dates on which they should be held was 
prescribed by s. 4 of the Alehouse Act, 1828, which provided for the appointment 
by the justices at the annual licensing meeting assembled of not less than four nor 
more than eight special sessions to be held in the next ensuing year. The statute 
also contains provisions for the giving of public notice of the dates so fixed for the 
holding of the special sessions and requires that a copy of the notice shall be left 
at the dwelling-house of every person keeping an inn within the district. The 
Alehouse Act, 1828, was repealed by the Licensing (Consolidation) Act, 1910, but 
as the material provisions of the former Act are practically repeated in the latter, 
no question arises out of the fact that the tenancy agreement was entered into 
when the Alehouse Act, 1828, was still in force. The general annual licensing 
meeting for the county borough of Northampton for the year 1923 was held on 
Feb. 1, 1923, and one of the dates fixed at that meeting for the holding of special 
transfer sessions for the ensuing year was Jan. 8, 1924. Feb. 7, 1924, was the 
date fixed for the general annual licensing meeting of that year, and at that meeting 
April 8, 1924, was the first date fixed for the holding of a special transfer sessions. 
At the time the notice to quit was given, and for some time afterwards, the land- 
lords were under the belief that the notice did not expire until Feb. 7, 1924, and 
they continued to supply beer to the respondent as their tied tenant after Jan. 8, 
1924. It is, perhaps, significant that the landlords themselves were so hazy as to 
the legal effect of their notice, but as that fact and a supply of beer under a mis- 
apprehension have, in my opinion, no legal effect upon the position of the parties, 
I say nothing further upon the point. 

I do not feel any difficulty on the question whether the reference in the agree- 
ment to the necessity of a three months’ notice is to be construed as lunar or 
calendar months. The rule requiring the expression to be construed as meaning 
lunar months is too clear and too well established, however worn out it may appear 
to be, to be got round or got over in a case such as the present, except by some 
clear expression of the intention of the parties derived either from the context or 
from surrounding circumstances that they were referring to calendar and not lunar 
months. With deference to the view expressed by the learned judge who tried 
the action, I cannot agree with him in thinking that any such intention is mani- 
fested in the present case. 

A much more difficult question, to my mind, is the question whether the notice 
to quit offends against the rule that a notice to be a good notice must be clear 
and unambiguous. It is not necessary that a notice should be clear and un- 
ambiguous in its expressed terms provided it can be rendered clear and un- 
ambiguous by the application of the maxim id certum est quod certum reddi potest. 
There are many decided cases in the books where the court have imputed to the 
tenant knowledge which when applied to the notice to quit served upon him renders 
clear what without that knowledge would have been neither clear nor unambiguous. 
In the case of a yearly tenant a notice to quit on a named date or on such other 
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day as the tenancy shall expire next after the expiration of a year from the septa 
of this notice has been held to be good upon the ground that the tenant must know 
or be assumed to know the date when the tenancy commenced. 

The case which has gone furthest in this direction appears to be May v. Borup 
(1), where the agreement provided that the tenancy might be determined by six 
months’ notice on either side to be given on Mar. 1 or Sept. 1 in any year. On 
Dec. 23, 1913, a notice was given to quit at the earliest possible moment. The 
eourt held the notice to be a good one. his can only have been because the 
special terms of the tenancy agreement in the opinion of the court enabled the 
tenant, by comparing the date of the notice with the terms of his agreement, to 
realise that Aug. 31, 1914, was the earliest date on which he could be required 
to quit. This decision must, I think, be considered as a decision upon the par- 
ticular facts of that case, and cannot possibly be regarded as an authority that a 
notice to quit at the earliest possible moment is a good notice. Each case must 
depend upon its own facts and circumstances, and I do not think that the court 
should attribute to either landlord or tenant a greater knowledge of fact or of law 
than has already in the decided cases been attributed to them, or extend the 
maxim I have referred to, so as to embrace a wider class of cases than have already 
been brought within its influence. 

In the present case, had the notice been for the first date fixed for the holding 
of special transfer sessions next ensuing after the expiration of three lunar months 
from the date of this notice, I should be of opinion that the notice was a good 
notice, having regard to the knowledge which must, I think, be imputed to the 
particular tenant of the dates fixed for the holding of these sessions. Had the 
notice omitted any reference to lunar months, I should have hesitated before hold- 
ing that any of the decided cases went so far as to compel me to impute to the 
tenant such a knowledge of the law as would enable him to decide without doubt 
a question of construction upon which judges may differ, as they do in the present 
case. When, as here, the landlord is not content with placing the tenant under 
the necessity of solving one difficult question of law before he can know the date 
when he is required to give up possession, but puts him in the position of having 
to decide not only the earliest day when the tenancy can legally be determined, but 
also whether the notice to quit is a valid one, the time has come, in my opinion, 
when the court must say that such a notice is certainly not clear and unambiguous 
in its expressed terms, and that it requires a degree of knowledge on the part of 
the tenant to make it clear and unambiguous which the court will not impute to 
him. Tor these reasons the appeal, in my opinion, fails and must be dismissed, 
with costs. 


SCRUTTON, L.J.—The defendant was tenant of a public house on the terms 
that his landlord could determine the tenancy thereby created by giving to the 
tenant “three months’ ’’ notice, expiring on any one of the days appointed as 
special transfer sessions by the justices of the district. The lease was made in 
1908 in what was then the landlord's ordinary form. Some years later the land- 
lords altered their ordinary form for agreements made after that date to ‘‘three 
calendar months’ notice.’’ On Oct. 12, 1923, the landlords gave the tenant a 
notice to quit “‘on the earliest day your tenancy can be legally determined by valid 
notice to quit.’’ The next special transfer sessions were on Jan. 8, 1924, and if 
“three months’’ meant three lunar months expiring on Jan. 4, the notice to quit 
was in time for that date. I think there is no doubt, however, if the evidence is 
admissible, that the landlord thought the months must be calendar months, and 
that the notice was good for Feb. 7, the date of the annual licensing meeting for 
which date the landlord served the tenant with forms of transfer at, the licenoes, 
It is agreed, however, that the annual licensing meeting was not a special transfer 
sessions, The next special transfer sessions was on April 8, but the writ for 
possession was issued on Feb. 8, alleging a determination of tenancy on Jan. 8. 
[he agreement contains a covenant by the tenant to purchase from the landlord 


. al 
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all beer to be brought on the premises to be consumed at prices usually charged 
by the landlords to their tenants. After Jan. 8 the tenant ordered, and the land. 
lord, who was under the impression that the tenancy continued till Feb. 7, supplied, 
beer presumably on these terms. What is the result of this? It is said for the 
landlord (i) that ‘‘months’’ at common law mean lunar months unless the case 
can be brought within certain exceptions, none of which applies here: (ii) that a 
valid notice to quit may be given ‘‘for the expiration of the tenancy’’ without 
specifying any date, even though the landlord does not know what the real date 
is; (iii) that conduct after the tenancy has expired at the utmost creates a new 
tenancy at will, which is determined by issuing the writ. 

First, as to the meaning of ‘‘month.’’ There is no doubt of the common law rule 
that prima facie month means ‘‘lunar month.’’ It is stated in Coxe and Bracr- 
STONE; a large number of authorities for it are referred to in Norron on Deeps. 
A recent instance of its application is found in the judgment of Farwett, J., in 
Bruner v. Moore (2). There are statutory exceptions, exceptions in the case of 
ecclesiastical documents, exceptions by custom, mercantile or otherwise, as in the 
ease of notice to domestic servants. The relations of landlord and tenant have 
never been held to come within these exceptions. ‘[here may be an exception if 
the context or the surrounding circumstances at the time of making the contract 
show a contrary intention. I can find nothing in the context here to show any 
intention of the parties; this is not a contract for a year, but is determinable on 
any special sessions day. I do not see how conduct after the contract has been 
made can show a meaning in the original contract. The parties may have mis- 
understood the meaning which may give rise to estoppel, but cannot alter the true 
construction of the contract. Parliament may alter any common law rule it likes, 
there are several it might usefully alter, but I do not see how the Court of Appeal 
can alter a common law rule because it thinks from its general knowledge that 
the meaning of ‘‘month’’ is changing. I think, therefore, the term ‘‘months’’ in 
this agreement meant lunar months. 

The next question is whether the notice to quit is sufficient. The courts might 
well have said that the notice must name a day to quit and the right day, but they 
have not. They have, in my view, treated both landlord and tenant as both 
knowing the law, and have assumed that the tenant must know the necessary facts. 
They have allowed the landlord to give a notice for a named day, or for the later 
day (unnamed) on which the tenancy actually expired. Parke, B., and Lorp 
Asrncer, C.B., justify this in Hirst v. Horn (3) (6 M. & W. at p. 395), in the case 
of yearly tenants where the landlord is not sure on what day the year ends. But 
the cases go beyond this. In Doe d. Gorst v. Timothy (4), Roure, B., held a notice 
to quit ‘‘at the expiration of the present year’s tenancy,’’ without stating what 
length of notice it was, good in the absence of proof that less than the right notice 
was given. This appears to be substantially the same as Lorp TreveTHIN’s decision 
in May v. Borup (1) to “‘quit at the earliest possible moment,’’ which, however, 
does not expressly mention the terms of the agreement, but assumes the parties 
know them. The present agreement mentions specific days on which the tenancy 
can be determined, days which are public days, which all citizens concerned with 
public houses may be assumed to know, and of which under the Licensing Acts the 
tenant would have notice served on him, and the notice to quit determines the 
tenancy on the first of those days on which it can legally be determined. Whatever 
I might think if there were no authorities, I do not feel able to depart from a long 
settled line of authorities on the faith of which many transactions have been con- 
cluded. 

Lastly, does the conduct of the landlord alter the matter? I do not see how the 
fact that at some period during the tenancy he thought or said the tenancy ter- 
minated on another day is relevant. This was so in a number of yearly tenancy 
cases, but did not there avail the tenant. The ordering of beer and acceptance 
of the order is after the date when the tenancy in fact determined. — It seems to 
me it has only the effect, as there has been no receipt of rent, of creating a tenancy 


214 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep. 

at will determinable by the issue of the writ. In my view, I am bound by old- A 
established principles, which I have no power to refuse to apply except in circum: 
stances which do not exist here, to hold that the landlord has a good claim for 
possession. Even if in the absence of authority I might have come to a different 
decision, I do not particularly regret the result in the case of this tenant, who, 

as is the way with the modern tenant, has expressed his intention not to go out 
until he is chucked out. In my view, the appeal should be allowed, and judgment B 
entered for the landlord for possession, with costs here and below. 


ATKIN, L.J.—This is an action by the plaintiffs, a brewery company, to recover 
possession of licensed premises from the defendant, who by an agreement of tenancy 
dated May 29, 1908, became tenant to the plaintiffs of the Abington Park Hotel, 
Northampton. It was a term of the tenancy that either party might determine the re 
tenancy by three months’ previous notice in writing of his intention so to do, 
expiring on any one of the days appointed as special transfer sessions by the 
justices of the district in which the said premises are situate, after the expiration 
of six months from the date when the house was or is transferred to the tenant. 
The plaintiffs allege, and the defendant denies, that the tenancy had been deter- 
mined by a notice to quit expiring before that date. Th material dates are: Oct. pP 
12, 1928, notice to quit given—the form must be examined hereafter; Jan. 4, 
1924, three lunar months from notice to quit expire; Jan. 8, first special transfer 
sessions held after Jan. 4; Jan. 12, three calendar months from notice expire; 
Feb. 8, annual licensing meeting; Feb. 8, writ. It is beyond dispute that the 
plaintiffs intended to give three calendar months’ notice. They thought that the 
defendant held under their form of agreement, which since 1913 has stipulated for fj 
three calendar months’ notice. They also thought that the annual licensing meet- 
ing was a special transfer sessions. ‘The result was that after Jan. 8 they con- 
tinued to supply defendant with liquor as a tied tenant; and on Jan. 21 required 
him to give a fortnight’s notice of transfer for the annual licensing meeting, and 
on his refusal intimated that on the expiration of his notice to quit they would 
issue writ. In spite of these two mistakes they now say that the notice was good 
as a three lunar months’ notice, that Jan. 8 was the first special transfer sessions 
after that date and that the tenancy terminated on Jan. 8. The notice to quit is 
in the terms which have been read. Three objections, among others, are taken 
by the tenant. Tirst, that the notice to quit must be a three calendar months’ 
notice, and that no special transfer sessions had been held before the writ to which 
the notice could be applicable. Secondly, that the notice to quit is bad as being G 
uncertain and ambiguous. Thirdly, that the notice to quit was waived by reason 
of the plaintiffs subsequently treating the defendant as tenant. 

On the first point I think that the landlords are right. According to the rule 
of the common law a month means lunar month, unless the contrary is indicated 
by the context, by statutory provision, or by recognised exceptions. What the 
origin of the common law rule is I have not been able to discover. Lorp Coxr H 
merely states the rule. Buacxstrone says (2 Bl. Com. at p- 141): ‘‘Not only 
because it is always an uniform period, but because it falls naturally into a quarterly 
division by weeks.’’ He proceeds to say, therefore, a lease for ‘‘twelve months”’ 
is only for forty-eight weeks, but if it be for ‘‘a twelve-month” it is good for the 
whole year. The reason appears inadequate. The result is to adopt a meaning 
which is nearly always contrary to the intention of the parties. The rule is fortu- [ 
nately almost destroyed by exceptions. It does not apply to mercantile docu- 
ments, or to statutes, or to mortgages, or to cases where the context requires the 
meaning of calendar months. It never did apply in ecclesiastical law. In the 
residue of cases, however, it clearly does apply, as is established by a series of 
eee. a er i ie haba I am clearly of opinion that it is a public 
oe aah nannies should continue ; and it is worth the consideration of 
re tae ao e é prima facie construction of calendar month enacted by 

p on Act should not be applied to all transactions. In the mean: 


— 
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time the rule prevails. I am unable to find anything in the context which is any 
way inconsistent with the common law use, or tends to show that calendar month 
was intended. I think, therefore, that the tenancy agreement must be construed as 
though three months meant three lunar months. 

This still leaves the question whether the notice as given is a valid notice. A 


“notice to quit may be the subject of express agreement; it may be required by law 


in the absence of agreement, as in the case of a weekly, monthly, or yearly tenancy. 
However the necessity arises, I think, that the principle expressed by Lorp 
COLERIDGE in Gardner v. Ingram (5) (61 L.T. at p. 730) is correct: 


‘Although no particular form need be followed, there must be plain un- 
ambiguous words claiming to determine the existing tenancy at a certain 
time.”’ 


Bowen, J., in the same case uses language to the same effect. The date of deter- 
mination must be the right date. It may, however, be given alternatively, and 
it is sufficient if one of the alternatives, without expressing the actual date, denotes 
it in terms which enable the person receiving it to make it certain. Thus notice 
for a fixed day or ‘‘at the expiration of the year of your tenancy which shall expire 
next after the end of one half-year from the date of this notice’’ is sufficient. It is 
to be noted that in such a case the legal or agreed period of notice is mentioned; 
and the date of the expiration of the tenancy is a question of fact which the 
tenant knows, or can properly be deemed to know. It is possible that, if the 
notice is given sufficiently long before the expiration of the tenancy for the full 
period of notice required, the actual period need not be mentioned. But it appears 
to me to defeat the whole object of notice to leave the date to be ascertained by 
the tenant as a problem not of fact but of law. In the present form of notice 
the legal requisites are invoked twice over, ‘‘the earliest day your tenancy can 
legally be determined by valid notice to quit given at the date of service hereof.”’ 
A tenant receiving such a notice might have to consult his solicitor, who might 
have to consult counsel, who might have to advise an application to the court for 
a declaration by action or summons. 

What would be the effect of such a notice given to or by a tenant where there 
was a question whether the holding was an agricultural holding or not? Surely 
the risk, if there is a risk, of fixing the true legal term should fall on the person 
giving the notice. Again, what would be the effect of such a notice upon the 
ordinary class of weekly tenant? It has quite recently been the subject of dis- 
cussion in the courts, with some difference of judicial opinion, whether on such a 
tenancy the notice must be a week’s notice or a reasonable notice; and in any case 
whether it must terminate at the end of a current week of the tenancy. In the 
present case the tenant is left to determine for himself whether three months 
means lunar or calendar months, and a lawyer of Lusu, J.’s great reputation might 
have advised him calendar months. He might then have to determine whether 
the annual licensing meeting could or could not be a special transfer sessions, and 
then he has to find out when the special transfer sessions in fact are going to be 
held. That the law should impute to every person knowledge of its provisions is 
one thing, but that a notice between landlord and tenant which presumes such 
knowledge is certain and unambiguous seems to me to be quite a different proposi- 
tion. The value of the presumption so far as it bears on certainty is illustrated by 
the fact that the landlords themselves took an erroneous view of the meaning of 
special transfer sessions. It appears to me that this notice fails in the first essen- 
tial of a notice—‘‘certainty,’’ and is invalid. I think that the above reasoning 
leads to the conclusion that May v. Borup (1) was wrongly decided, and I so hold. 
The notice in that case was to leave ‘‘at the earliest possible moment.’’ If this 
form is correct I cannot see why anyone adopts any other. It is simplicity itself. 
It is also, in my view, 30 uncertain as to be ini alid—short, simple, and wrong. 

It becomes unnecessary to consider the third point of waiver. I may say, how- 


aver, that waiver of notice to quit is constituted hy conduct indicating that the 
vt 
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landlord treats the former tenant as still his tenant, notwithstanding | in me 
mination of the term by a valid notice to quit ; in other wR is a ie a 
new tenancy after the old would have expired. ; I cannot see how “3 aes _ 
can be drawn from conduct of the landlord which does not rene t at : =the 
tenancy has expired but assumes that it is still continuing and that t e period of the 
notice has not yet come to an end. In such a case the tenant, as 1t appears to a 
would have to rely upon estoppel, and I am not clear that the elements of estoppe 
in this case exist. It is, however, unnecessary to decide this. I think that the 
appeal should be dismissed with costs. 
Solicitors: Sharpe, Pritchard & Co., for Becke, Green & Stops, Northampton; 
James, Mellor & Coleman, for Phipps & Troup, Northampton. 
[Reported by B. J. M. Cuapiiy, Esq., Barrister-at-Law.] 


LOCKETT v. NORMAN-WRIGHT 


|Cuancery Division (Tomlin, J.), October 28, 1924] 


[Reported [1925] Ch. 56; 94 L.J.Ch. 123; 1382 L.T. 532; 
69 Sol. Jo. 125] 


Contract—Condition—Performance ‘‘subject to suitable agreements being 
arranged. between your solicitor and mine’’—Fulfilment of condition— 
Execution of formal agreement. 

The words ‘‘subject to suitable agreements being arranged between your 
solicitors and mine’’ are indistinguishable in their effect from such words as 
“subject to formal contract,’’ ‘subject to contract,’’ or ‘‘subject to proper 
contract to be prepared by the vendors’ solicitor,’’ and do not import a binding 
agreement between the parties. 

In a letter to the plaintiff the defendant wrote: ‘‘Subject to suitable agree- 
ments being arranged between your solicitor and mine, I am prepared to take”’ 
a flat for a specified period and at a specified rent. In due course a draft 
lease was approved by the respective solicitors, but the defendant then refused 
to go through with the transaction, and the plaintiff began an action for specific 
performance of an alleged agreement by the defendant to take the flat on the 
terms mentioned. 

Held: on the true construction of the letter the execution of a suitable agree- 
ment in a form approved by the solicitors on both sides was a condition of any 
concluded bargain; there had been no execution of a formal agreement; and, 
therefore, the plaintiff was not entitled to succeed. 


Solicitor—Agent of client—Need of specific authority. 

Per Tomi, J.: In the absence of specific authority a solicitor is not an 
agent of his client to conclude a contract for him. 
Notes. Considered : Spottiswoode, Ballantyne & Co. v. 

[1942] 2 All E.R. 65. 
As to conditions of acce 

Laws (8rd Edn.) 76, 

Cases referred to: 


(1) Rossdale v. Denny, [1921] 1 Ch. 57; 90 L.J.Ch. 204; 124 L.T. 294; 87 T.L.R. 
45; 65 Sol. Jo. 59, C.A.: 12 Digest (Repl.) 98, 582. 


Doreen Appliances, Ltd., 


ptance of an offer to conclude a contract, see 8 Hatspury’s 
77; and for cases see 12 Dicest (Repl.) 92 et seq. 


A 


B 
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(2) Coope v. Ridout, [1921] 1 Ch. 291; 90 L.J.Ch. 61; 124 L.T. 402; 65 Sol. Jo. 
114, C.A.; 12 Digest (Repl.) 97, 576. 

(3) Chillingworth v. Esche, [1924] 1 Ch. 97; 93 L.J.Ch. 129; 129 L.T. 808; 40 
T.L.R. 23; 68 Sol. Jo. 80, C.A.; 12 Digest (Repl.) 98, 584. 

Witness Action in which the plaintiff, a dental surgeon practising at Henford 
House, Park Street, London, claimed specific performance of a contract by which, 
he alleged, the defendant agreed to lease from him a flat on the fourth floor of the 
building. 

At all material times the plaintiff was lessee of the second, third, and fourth 
floors of Henford House. At two interviews, the first taking place on l’eb. 19, 1924, » 
between the plaintiff and the defend§nt's wife and daughter, and the second taking 
place on Feb. 26, 1924, between the plaintiff and the defendants’ wife and daughter, 
the plaintiff expressed his willingness to let the flat for a term of eight years at a 
rent of £300 per annum and to execute at his own expense certain alterations and 
other work, particulars of which were approved by the defendant and his wife, 
including the conversion into a kitchen of a particular room. It did not appear 
that any date was mentioned from which the term and rent were to run. It was 
not suggested that at those interviews any concluded bargain was arrived at, but 
later in the day of Feb. 26, 1924, the defendant telephoned to the plaintiff that he 
would take the flat on the terms arranged and had posted the plaintiff a letter. 
On the following day the plaintiff received from the defendant a letter dated 
Feb. 26, 1924, in the following terms : 

‘Confirming my conversation over the telephone this afternoon, subject to 
suitable agreements being arranged between your solicitors and mine, and 
subject to your carrying out the decorations of the top flat at your house, 
117, Park Street, W.1, and the enclosing of the flat from the staircase and the 
lift, I am prepared to take the flat for a period of eight years, at an inclusive 
rental of £300 per annum, including all rates, taxes, &e. . . . My solicitor is 
H. Pinder Brown, Esq., 240, High Holborn, W.C., with whom I would be 
glad if your solicitors would communicate regarding the agreement.” 

The plaintiff answered on the same day as follows: 


‘Many thanks for your letter. I have sent it on to my solicitor and we are 
applying to-day for permission to make the necessary alterations.” 

The plaintiff instructed his solicitors and they took the matter up with the defen- 
dant’s solicitor, and, ultimately, by Mar. 31, 1924, a draft lease had been approved 
by the respective solicitors, the term being expressed in the draft to run from 
Mar. 25. A note was appended to the draft by the plaintiff's solicitor in these 
terms : 

“Tf the premises are not ready for occupation and use by Mar. 25, the Jand- 
lord will hand over a letter to the effect that the rent is not to commence until 
the premises are ready for occupation’; 

and at the foot of this note the defendant’s solicitor wrote : 


“T observe. It is of course agreed that the alterations arranged will be 
carried out to the tenant’s reasonable satisfaction.” 

On Mar. 17, the work in the flat was begun and was completed on April 19. On 
Mar. 25, as the result of a telephone message from the defendant to the builder, 
the plaintiff agreed that a gas boiler should be put in in lieu of a coal boiler as 
originally intended. On April 3 the defendant through his solicitor, whom he saw 
on that day, protested against the fixing of a geyser in the bathroom. The next 
day the plaintiff’s solicitors wrote to the defendant’s solicitor that the geyser should 
be removed, and stated : 

‘““We are ready to exchange lease and counterpart, and our client has signed 

a letter which we will hand to you on completion agreeing to complete the 

work and that the rent shall not commence to run until the premises are ready 

for occupation and use.” ' 
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On April 9 the defendant's wife called at the premises and protested to the plaintiff A 
that another specified room should have been made the kitchen. According to the 
plaintiff's evidence which is uncontradicted and which I accept, the plaintiff satis- 
fied her that she had herself at the earlier interviews chosen the room which had 
been converted into a kitchen in spite of the plaintiff's recommendation to the 
contrary. On the same day the defendant’s wife chose papers for the decoration 
of the rooms at Messrs. Arthur Sanderson & Sons in Berners Street, caused each B 
paper to be marked with the description of the room in which it was to be hung, 
and had such papers forwarded to the builders doing the work. The papers were 
hung in accordance with the wishes of the defendant's wife as so communicated to 
the builders. On April 11 the defendant's solicitor wrote to the plaintiff's solicitor 


the following letter : g 


“Referring to your conversation with me to-day on the telephone, my client 
writes me as follows: ‘In reference to the flat at 117, Park Street. My wife 
visited the flat yesterday and found that the kitchen had been built next to 
her bedroom, whereas it should have been built on the other side of the lift 
in the biggest of the two rooms on that side. Further to this, the boxing-in 
of the lift near the staircase is not at all what was promised. The kitchen D 
arrangements, such as the sink, &., are too small; no maid could use them. 

In any case we most certainly could not have the kitchen next to the only good 
bedroom in the flat. Moreover, so much time has been wasted, we were told 

that we should be able to enter into the flat on the 25th of last month, that I 
must decline to go any further in the matter.’ I naturally regret the present 
position, but from the communication I have received from my client relative E 
to the matter he seems very determined not to entertain the flat further for 

the reasons herein mentioned.”’ 


Some further correspondence took place but the defendant adhered to his decision 
not to proceed and on May 9, 1924, the plaintiff issued the writ in this action claim- 
ing specific performance of the alleged contract by the defendant to take the lease. 


Galbraith, K.C., and G. D. Johnston for the plaintiff. 
Sutton-Nelthorpe for the defendant. 


Cur. adv. vult. 


Oct. 28. TOMLIN, J., read the following judgment.—This is an action to 
enforce specific performance of an alleged agreement for the grant by the plaintiff 
to the defendant of a lease for eight years at a rent of £300 per annum of the G 
fourth floor of Henford House, No. 117, Park Street, in the county of London. 
No evidence was called by the defendant, and upon the oral and other evidence 
adduced by the plaintiff I find the facts to be as follows. [His Lordship stated 
the facts as set out above.] The plaintiff, in his statement of claim, alleges (i) an 
agreement constituted by the verbal message on the telephone of Feb. 26, and the 
defendant’s letter of the same date; and (ii) alternatively, an agreement by the H 
defendant by his solicitor constituted by the letter of Feb. 26, the correspondence 
between the solicitors, the approved draft lease and the notes thereon. The defen- 
dant pleads no agreement and the Statute of Frauds. 

It 18 no part of my duty to pronounce whether or not the conduct of any of the 
parties concerned in this matter is open to censure. All I have to do is to deter- 
mine whether there is or is not a concluded contract between the plaintiff and I 
defendant which the plaintiff can enforce. I am satisfied that, apart from the 
letter of Feb. 26, and what oecurred subsequently thereto, there was no concluded 
bargain, The telephone message of Feb. 26, whatever its precise form, cannot, I 
ae be regarded apart from the letter of Feb. 26. The letter of Feb. 26 is eon: 
aS wet eicestiae thet io behalf mathe defendant that the phrase “subject 

ag 8 being arranged between your solicitors and mine,’ brings 
the case within the principle of such decisions as Rossdale v. Denny (1), Coope y 
Ridout (2), and Chillingworth v. Esche (3). The question is one sctiniaiis of 
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construction. Is there any real distinction between the language used here, and 
such phrases as ‘‘subject to a formal contract,’’ ‘subject to contract,” “subject to 
a proper contract to be prepared by the vendor's solicitor.’’ The plaintiff urges 
that the phrase here means: ‘‘I agree to take a lease at the rent and for the term 
mentioned in the letter, and upon such other terms as the solicitors of the parties 
may settle between themselves’’; and that when once the draft lease had been 
approved by the solicitors, the condition was fulfilled and thus was an absolute 
contract. I do not think I can place any such construction upon the language. I 
think the natural meaning of the language is that the execution of a suitable agree- 
ment or suitable agreements in a form approved by the solicitors on both sides is a 
condition of any concluded bargain. The construction suggested on behalf of the 
plaintiff is artificial, and I do not think that the court should place an artificial 
meaning on the language employed merely in order to make a contract of that 
which would otherwise be no contract. Solicitors are not, in the absence of specific 
authority, agents of their clients to conclude a contract for them, and I do not 
think that I can read this letter as making the solicitors agents to conclude the 
bargain or arbitrators to settle its terms. I may add it is plain from the letter of 
the plaintiff's solicitors of April 4 that there were other matters besides the form 
of the draft lease to be agreed. Further, the letter of Feb. 26 cannot be treated 
as an unconditional acceptance of any previous verbal offer, and, if it is an offer 
in itself, the plaintiff's answer is not in terms an acceptance but only an intimation 
that he has sent it to his solicitor, and that he is applying for permission to make 
the alterations. I think, therefore, that I must read this letter in the way I have 
indicated, and that the principle of the decisions cited to me apply, and I think 
there was no contract at this stage. 

There remains the plaintiff's alternative plea. I do not think this plea can be 
made good. There is no evidence that the defendant's solicitor was ever authorised 
to enter into a contract in his behalf, and I do not think any such authority can 
be implied from the circumstances of the case. Further, as I have already indi- 
cated, there were matters apart from the form of the lease (see the letter of the 
plaintiff's solicitors of April 4) for which no agreed provision had been made before 
the defendant’s refusal to proceed. In the view I take of the case it becomes un- 
necessary to consider the question as to the Statute of Frauds and part performance 
which were raised and discussed in the course of the hearing. I come to the con- 
clusion that the action fails and must be dismissed with costs. 


Solicitors: Templeton & Holloway; H. Pinder-Brown. 
[Reported by L. Morgan May, Esq., Barrister-at-Law. | 
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LAMB v. WRIGHT & CO. 


|Kine’s Bencu Division (McCardie, J.), January 24, 1924] 


‘Reported [1924] 1 K.B. 857; 93 L.J.K.B. 366; 130 L.T. TUB; 
~ "40 T.L.R. 290; 68 Sol. Jo. 479; [1924] B. & C.R. 97.) 


Bankruptcy—Reputed ownership—Need to preee consent or Pee one 
to use of goods in trade or business—Need to prove voit 2? an use of 
goods for business—Bankruptcy Act, 1914 (4 € 5 Geo. 5, c. 59), 8. 38 (Cc). ; 

By s. 38 of the Bankruptcy Act, 1914: “The property of the bankrupt 
divisible amongst his creditors . . . shall comprise the following particulars 
... (e) All goods being, at the commencement of the bankruptcy, in the posses- 
sion, order or disposition of the bankrupt, in his trade or business, by the 
consent and permission of the true owner, under such circumstances that he 
is the reputed owner thereof... .”’ 

The plaintiff claimed to recover from the defendants a motor car as his 
property, or its value, and damages for its conversion. The defendants, who 
represented the trustee in bankruptcy of a bankrupt, pleaded that the motor- 
car was the property of the bankrupt divisible among his creditors under 
s. 88 (c) of the Bankruptcy Act, 1914, and they claimed that the trustee was 
entitled to the possession of it. The car had been delivered by the plaintiff 
to one P., under a hire-purchase agreement which provided that if P. failed to 
pay the instalments, or if a receiving order was made against him, the plaintiff 
could re-take possession, and that no alteration should be made to the car 
without the consent of the plaintiff. It was found as a fact that the car was 
in its structure a pleasure car. P. used the car mainly for pleasure purposes, 
but also to some extent for business purposes. The plaintiff always assumed 
that the car was being employed as a pleasure car, and did not know that it 
was being used for the purposes of P.’s business. The car was never altered 
in any way to make it convenient for use in the business. After having paid 
only two instalments under the hire-purchase agreement, a receiving order was 
made against P. He was eventually adjudicated bankrupt, and a trustee in 
bankruptcy was appointed. Meanwhile, the defendants took possession of the 
car on behalf of the creditors, and the trustee in bankruptey afterwards ratified 
this action on their part. 

Held: in order that s. 88 (c) of the Act of 1914 should apply the consent and 
permission of the true owner must be given, not only to the goods being in the 
possession, order or disposition of the bankrupt, but also to their use in his 
trade or business: dicta of James, L.J., in Re Florence (1) (1879), 10 Ch.D. 
at p. 594, and of VaucHan Wiuiams, L.J., in Re Watson & Co. (2), [1904] 
2 K.B. at p. 707, applied; further, in order that the goods might be in the 
possession, order or disposition of the bankrupt in his trade or business within 
the meaning of s. 38 (c), they must be not merely visibly employed in his 
trade or business but acquired and used for the purposes of the business : 
dicta of Corron, L.J., and Lumtgy, L.J., in Colonial Bank v. Whinney (3) 
(1885), 30 Ch.D. at pp. 274, 281, applied; and, therefore, s. 88 (c) did not 


apply to the car, and the plaintiff was entitled to recover possession: 


Notes. As to goods in the possession, order or disposition of a bankrupt, see 
2 Haussury’s Laws (38rd Edn.) 488 et seq.; and for cases see 5 Dicest 748 et inhi 

For the Bankruptey Act, 1914, s. 38, see 2 Hatssury's Starures (2nd Edn.) 378. 
Cases referred to: 


(1) Re Florence, Ex parte Wingfield (1879), 10 Ch.D. 591; 40 L.T. 15: 297 W.R 
346, C.A.: 5 Digest 806, Baas. : R 
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A (2) Re Watson ¢ Co., Ex parte Atkin Bros., [1904] 2 K.B. 753; 73 L.J.K.B. 854; 
91 L.T, 709; 20 T.L.R. 727; 48 Sol. Jo. 673; 11 Mans. 256, C.A.; 5 Tigest 

787, 6746. . is 

(8) Colonial Bank v. Whinney (1885) 80 Ch.D. 261; 55 L.J.Ch. 585; 53 L.T, 272; 

33 W.R. 852; 2 Morrell 234; reversed (1886) 11 App. Cas. 426; 56 Tide 

43; 55 L.T. 362; 34 W.R. 705; 2 T.L.R. 747; 3 Morrell 207; 5 Digest 787, 

B 6745. 
(4) Helby v. Matthews, [1895] A.C. 471; 64 L.J.Q.B. 465; 72 L.T. 841; 60 J.P. 

20; 43 W.R. 561; 11 T.L.R. 446; 11 R. 232, H.L.; revsg. [1894] 2 Q.B. 

262, C.A.; 3 Digest 98, 245. eS 

(5) Load v. Green (1846), 15 M. & W. 216; 15 L.J.Ex. 113; 7 L.T.O.S. 114; 10 

Jur. 163; 153 E.R. 828; 5 Digest 795, 6794. 

C (6) Smith v. Hudson (1865), 6 B. & S. 431; 6 New Rep. 103; 34 L.J.Q.B. 145; 
12 L.T. 377; 11 Jur.N.S. 622; 13 W.R. 683; 122 E.R. 1254; 5 Digest 795, 

6798. 

(7) Hamilton v. Bell (1854), 10 Exch. 545; 24 L.J.Ex. 45; 24 L.T.0.S. 118; 18 

Jur. 1109; 8 W.R. 62; 3 C.L.R. 308; 156 E.R. 554; 5 Digest 798, 6824. 

(8) Gibson v. Bray (1817), 8 Taunt. 76; 1 Moore, G.P. 519; 129 E.R. 811; 5 

D Digest 758, 6525. 
(9) Re Smith, Ex parte Bright (1879), 10 Ch.D. 566; 48 L.J.Bey. 81; 39 L.T. 

649; 27 W.R. 385, C.A.; 5 Digest 798, 6818. 

(10) Sharman v. Mason, [1899] 2 Q.B. 679; 69 L.J.Q.B. 3; 81 L.T. 485; 48 W.R. 
142; 16 T.L.R. 11; 44 Sol. Jo.:26; 7 Mans. 19, D.C.; 5 Digest 787, 6744. 

(11) Re Murrell, Ex parte Lovering (1883), 24 Ch.D. 31; 52 L.J.Ch. 951; 49 L.T. 

E 242; 32 W.R. 217, C.A.; 5 Digest 786, 6742. 


Action tried by McCarpm, J., at Leeds Assizes. 
The facts are set out in the judgment. 


C. J. Frankland for the plaintiff. 
Waugh, K.C., and Richard Watson for the defendants. 
F Cur. adv. vult. 


Jan. 24. McCARDIE, J., read the following judgment.—This action was tried 
before me in December, 1923, at the Leeds Assizes. The points at issue were ably 
argued by counsel on both sides. The plaintiff claimed the return of a motor-car 
or its value. It was agreed by counsel that, in substance, the defendants were 
defending the action on behalf of the trustee in bankruptcy of one Leonard Pinchin. 

G The questions of law turned on the true construction of s. 88 (c) of the Bankruptcy 
Act, 1914. The questions of fact will hereafter appear. Section 38 provides, so 
far as material, that 


“The property of the bankrupt divisible amongst his creditors . . . shall 
comprise the following particulars . . . (c) All goods being, at the commence- 
ment of the bankruptcy, in the possession, order or disposition of the bankrupt, 

H in his trade or business, by the consent or permission of the true owner, under 
such circumstances that he is the reputed owner thereof... .”’ 


The main facts are these: In May, 1923, the plaintiff delivered to Leonard 
Pinchin a two-seater ‘‘Jowett’’ motor car, subject to a hire-purchase agreement. 
The agreement, which contained many detailed clauses, was, in substance, in the 

] Helby v. Matthews (4) form. It provided (inter alia) that, if Pinchin failed to pay 
the instalments, or if a receiving order was made against him, the vendor (the 
plaintiff) could retake possession. It also provided (cl. 4) that no alteration to the 
car should be made without the previous consent in writing of the owner. The 
property did not pass to Pinchin until full payment of the price of £268. Pinchin 
was a grocer and fruiterer. He carried on his business and also resided at 20, 
Amberley Street, Bradford. After obtaining the car from the plaintiff, Pinchin 
used it (a) for pleasure purposes, and (b) also to some extent—as I shall state 
hercafter—for the purposes of his business. At the end of July, 1923, Pinchin 
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am 


absconded. He had paid two instalments of the price of the car. He was heavily 
in debt to many creditors. On Aug. 10 a petition was presented against him, a 
a receiving order was made. Then he was adjudicated bankrupt and a trustee w - 
appointed. The defendants meanwhile had taken possession of the car to cael 
it for creditors. The trustee ratified their act, and hence they defend this case by 
his authority. The plaintiff duly demanded back his car. The defendants refused 
delivery. The trustee claims that he is entitled to it under s. 38 of the Bankruptcy 
Act, 1914. Unless that section applies, the plaintiff must obtain judgment. Such 
are the undisputed facts. No question was raised as to trade custom with respect 
to the hire or hire-purchase of motor-cars. On the other facts and circumstances a 
considerable amount of testimony was given. I have weighed the evidence and I 
find the following to be the facts: The car in dispute was, in its make and structure, 
a pleasure car. It was a two-seater, 7 h.p. car with a dickey seat behind. It was 
sold as a pleasure car by the plaintiff and purchased as such by Pinchin, although 
the hire-purchase agreement did not so describe it. That agreement provided, as 
I have said, that no alteration should be made without the consent of the plaintiff. 
Pinchin had told the plaintiff that he was purchasing the car for use as a pleasure 
car. It was insured by Pinchin as a pleasure car, and when the insurance agent 
saw Pinchin on several oceasions using it as a business car he protested. The 
plaintiff himself, who had sold it as a pleasure car, assumed that it was used as 
such. He was never aware that Pinchin used it for business purposes. As to the 
extent of the business user, the facts I find to be these: Pinchin had another shop, 
in addition to the one at 20, Amberley Street, Bradford. He had a number of 
customers in connection with both shops, to whose houses he delivered the goods 
ordered by them. Pinchin got a portion of his supplies from the wholesale market, 
and would himself carry by his own vehicles a part of those supplies to one or other 
of the shops. After he got possession of the car in dispute, Pinchin used it from 
time to time (a) for the purpose of delivering goods to the houses of his customers, 
and (b) for the purpose of getting supplies from the wholesale market. The extent 
to which the car was used for those purposes was much in dispute before me. In 
my view, the truth of the matter is that the car was used on two or three days in 
the week either for taking goods to customers or for visits to the wholesale market. 
The user on such days was for a small part of the day only and not for the whole 
day. The car was employed somewhat beyond a mere emergency car. But, in 
my opinion, its main function or principal use with Pinchin was that of a pleasure 
car. He used it regularly as such, both at week-ends and on other days. No name 
or advertisement was ever placed on it, and it was never altered in anv Way sO as 
to be convenient for employment as a commercial vehicle. . 1 
Such are the facts. Do they support the claim of the trustee under s. 382 This 
depends to a large degree on the proper construction of that section. It is plain 
that the car was, at the commencement of the bankruptcy, in the possession of the 
bankrupt. It is equally plain that possession was with the consent and permission 
of the true owner. It is clear, too, that the car was used with considerable fre- 
quency in the trade or business of the bankrupt. Does the section require, ere a 
trustee can claim, that the consent and permission of the true owner of goods be 
Byen. pat only to the possession by the bankrupt but also to their user in a trade 
or business ? If this full measure of consent be required, then the defendants hee 
ee ore of the trustee, fail in their defence; for it is plain that the plaintiff not 
reed be Bat consent to the car being used in the bankrupt’s trade or business, but 
Aa sBerithdoiae awaits that It was so used. Counsel for the plaintiff submits that 
fees ie isctoeelas the full consent. In my opinion he is right. The section is 
a ed In its operation to goods ‘tin the trade or business of the bankrupt.’’ I 
oes not apply to the domestic articles of furniture in a bank RRR Sh Se 
If a man consents t Petes ’ mre: TH a ankrupt’s private dwelling. 
ents to the user of his goods in. the trade or busi , , 
knows, or ought to know gad the trade or business of another, he 
ght to know, that he runs a risk of losing th ds by th orati 
of s. 88. But if he only consents to the ee 
‘ user of goods for private and non-business 


H 
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purposes, then he is not exposed, in my opinion, to the confiscatory provisions of 
s. 88 merely because the bankrupt, without his knowledge or consent, has used those 
goods in and for his trade and business. A man, of course, cannot be said to 
consent to what he does not know. 

I have stated my own view of the meaning of s. 88. There appears to be no 
direct decision on the point, but the cases seem substantially to support my 
opinion in principle and in reasoning. Thus, in Re Florence, Ex parte Wing field 
(1), James, L.J., when dealing with a point which, though not the same as the one 
before me, is somewhat similar, said (referring to s. 15 of the Bankruptcy Act, 
1869) (10 Ch.D. at p. 594): 


“It has always been construed as meaning this: that if goods are in a man’s 
possession, order, or disposition, under such circumstances as to enable him 
by means of them to obtain false credit, then the owner of the goods who has 
permitted him to obtain that false credit is to suffer the penalty of losing his 
goods for the benefit of those who have given the credit.”’ 


Those words seem applicable in principle to the present case, where the plaintiff 
never knew that the bankrupt was employing the car in his trade or business, and, 
therefore, did not permit it. They are fully consistent also with the earlier cases 
of Load v. Green (5) and Smith v. Hudson (6). 

In Re Watson & Co., Ex parte Atkin Brothers (2), Vauauan Witu1aMs, L.J., in 
giving the judgment of the Court of Appeal, reviewed several decisions and sum- 
marised them by saying ({1904] 2 K.B. at p. 757) that ‘‘the true owner must have 
unconscientiously permitted the goods to remain in the order or disposition of the 
bankrupt.’’ He added: 


“This does not mean, as we understand it, that he must have intended that 
false credit should be obtained by the bankrupt’s apparent possession of the 
goods, but it does at least mean that the true owner of the goods must have 
consented to a state of things from which he must have known, if he had con- 
sidered the matter, that the inference of ownership by the bankrupt must 
(observe, not might or might not) arise: see Hamilton v. Bell (7); Gibson v. 
Bray (8); Re Smith, Ex parte Bright (9). The question for us then is, Did 
Messrs. Atkin consent to the possession by the bankrupts, Messrs. Watson, 
under such circumstances that customers were entitled to assume that Messrs. 
Watson were the owners of the goods in their trade or business ?”’ 


In my opinion, these words of Vaucuan Witiiams, L.J., amply support the view 
I have expressed as to the meaning of s. 38. I find that the plaintiff in the case 
now before me did not consent or permit that Pinchin should have or employ the 
car in his trade or business. It therefore follows that s. 88 does not apply to the 
facts and the trustee fails in his claim. 

There is another aspect of the case which also excludes, in my opinion, the 
operation of s. 38. The words I refer to are, 


‘being, at the commencement of the bankruptcy, in the possession, order or 
disposition of the bankrupt, in his trade or business.” 


What is meant by the words “‘being . . . in his trade or business’’? These words 
were considered by the Court of Appeal in Colonial Bank v. Whinney (3). It is true 
that the decision of the Court of Appeal was reversed by the House of Lords, but 
the reversal does not impair, I think, the opinion of the Court of Appeal on the 
point I am now dealing with: see WiLtiamMs on Bankruptcy (12th Edn.), p. 255. 
Corron, L.J., said (80 Ch.D. at p. 274): 


“J think the true construction is that the goods must be in his order or. dis- 


position for the purposes of, or purposes eonnected with, his trade or business. 


Lumvry, L.d. (ibid. at p. 281) says: 
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i isib] 
Gn his trade or business’ means . - - not merely visibly A 


~one Language purposes of the business 


employed in his trade or business, but acquired for the 

and used for those purposes.” 
It would seem to follow from these dicta that if a motor-car be acquired lord 
for private use, and be primarily employed (as here) for private sapcatetth e ae 
cannot, I think, be said to be a car ‘in the trade or business 0 “6 ankrup en B 
The facts in Sharman v. Mason (10) were very different from those in this om rir 
Sharman v. Mason (10), moreover, must always be read subject to Re J a et 
Co., Ex parte Atkin Bros. (2). I may . that Re iad Ex parte Lovering (11) 
is /01 interest on the matters here 1n question. 
: as pore eens succeeds. I assess the value of the car at £200, and the 
damages for detention at £5. There must, therefore, be judgment for the plaintiff CG 
for the return of the car or for £200, its value, and for £5 damages. The plaintiff 
apa co Judgment for plaintiff. 

Solicitors: Fielder, Jones & Harrison, for C. A. Payne, Bradford; F. B. Brook, 
for 4. V. Hammond & Co., Bradford. 


[Reported by T. W. Morgan, Kse., Barrister-at-Law.] D 





EVANS v. E. HULTON & CO. LTD., AND ANOTHER 


_Cuancery Diviston (Tomlin, J.), March 14, 18, 19, 1924] RF 
‘Reported 131 L.T. 534; 40 T.L.R. 489; 68 Sol. Jo. 616] 


Copyright—Infringement—Authorising publication of literary work—Authorisa- 

tion to person other than agent or servant of owner of copyright—Copyright 

Act, 1911 (1 & 2 Geo. 5, c. 46), 8. 1 (2). 

A person other than the author of a literary work and owner of the copyright 
therein without his permission sold the right to publish the work to the G 
proprietors of periodicals. 

Held: an authorisation of the publication of a work within s. 1 (2) of the 
Copyright Act, 1911, was not confined to authorisation given by the owner of 
the copyright to his servant or agent, and the person in question was guilty 
of infringement of copyright. : 


Notes. The Copyright Act, 1911, was repealed by the Copyright Act, 1956 (36 
Haxspury’s Statutes (2nd Edn.) 70), of which see now s. 1 (2). 

Approved : Falcon v. Famous Players Film Co., [1926] 2 K.B. 474; Donoghue 
v. Allied Newspapers, Ltd., [1987] 3 All E.R. 503. Referred to: Ash v. Hutchin- 
son & Co. (Publishers), Ltd., [1936] 2 All E.R, 1496. 
| As to infringement of copyright, see 8 Hauspury’s Laws (3rd Edn.) 424 and I 
Supp.; and for cases see 13 Diaesr (Repl.) 104 et seq. | 
Cases referred to: 


(1) Sh gdh lee Society v. Ciryl Theatrical Syndicate, [1924] 1 K.B. 1; 
2 L.J.K.B. 811; 129 L.T. 653; 39 T.L.R. 460: 68 Sol 13 
Digest (Repl.) 115, 571. a > 

3 ; ; mt 

(2) Performing Right Society v. Mitchell and Booker (Palais de Danse), Ltd., 


r 947 eR6 o r 
1924) 1 K.B. 762; 93 L.J.K.B. 306; 181 1..T. 243; 40 T.L.R. 308: 68 
Sol. Jo. 539; 18 Digest (Repl.) 115, 572. 


K 
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(3) Monckton v. Pathé Fréres Pathephone, Ltd., [1914] 1 K.B. 895; 83 L.J.K.B. 
1234; 109 L.T. 881; 30 T.L.R. 123; 58 Sol. Jo. 172, C.A.; 138 Digest (Repl.) 
96, 374. 

Witness Action in which the plaintiff claimed a declaration that he was the 
owner of the copyright in a literary work, and an injunction. 

The defendant Zeitun was an Arab, and by an agreement contained in letters 
dated Feb. 10, 1921, it was agreed that the plaintiff should write an account of 
his experiences under the title of ‘‘A Free Lance Detective—Life of H. L. Zeitun,”’ 
and that they would share the profits equally. Difficulties in disposing of the work 
arose, and on April 80, 1921, the plaintiff wrote to the defendant Zeitun that he 
should ‘‘never sell the stuff,’ so he could do nothing further in the matter. It 
was found, as a fact, that at an interview between the plaintiff and Zeitun, the 
plaintiff told Zeitun that he had put the stories in the hands of his literary agents. 
Shortly afterwards Zeitun obtained from the plaintiff a copy of the manuscript to 
show to two editors, and in 1923 he offered it, through agents, to the defendants, 
E. Hulton & Co., Ltd. E. Hulton & Co., Ltd., admitted that they had learned 
that the stories were written by the plaintiff, but assumed that Zeitun’s agent had 
obtained the necessary consent from the plaintiff. E. Hulton & Co., Ltd., agreed 
to buy the serial rights from Zeitun, and the stories started to appear in one of 
their publications. The plaintiff, when he learned of this, started his action against 
E. Hulton & Co., Ltd., and Zeitun for a declaration that he was the owner of the 
copyright in the stories and an injunction to restrain the defendants and each of 
them from printing, publishing, selling, or distributing or otherwise disposing of 
any copy or copies of the work or any substantial part thereof, or from authorising 
any such acts, or from otherwise infringing the plaintiff's copyright, and for 
damages. Zeitun denied that he had authorised the publication within the meaning 
of s. 1 (2) of the Copyright Act, 1911. 


Greene, K.C., and Macgillivray for the plaintiff. 
Rolt, K.C., and Theobald Mathew for the defendants, E. Hulton & Co., Ltd. 
Henn Collins for the defendant, Zeitun. 


TOMLIN, J. [after stating the facts].—It is argued that the defendant Zeitun 
did not authorise the printing and publishing of the stories within the meaning ot 
s. 1 (2) of the Copyright Act, 1911, and that the action against this defendant, 
therefore, fails. My attention has been called in support of this contention to 
the observations of Scrurron, L.J., in Performing Right Society v. Ciryl Theatrical 
Syndicate (1), and of McCarprE, J., in Performing Right Society v. Mitchell and 
Booker (Palais de Danse), Ltd. (2). These observations are admittedly dicta, but 
if directly in point they naturally have great influence. I am, however, disposed 
to think that they do not afford much assistance and are not really an adjudication 
on the meaning of the word ‘“‘authorise’’ in this subsection, and that I am not only 
entitled, but bound, for the purpose of my decision, to form my own opinion as to 
its meaning. It may very well be that both Scrurron, L.J., and McCaxvie, J., are 
correct in the view that they expressed, that the words ‘‘to authorise any such acts 
as aforesaid’’ in the subsection are superfluous and add nothing to the definition 
of copyright contained in the subsection, but that does not necessarily involve 
any expression of an opinion as to the meaning of ‘to authorise. It has been 
ingeniously argued that in the subsection ‘‘to authorise any such acts” means to 
sanction their being done by the servant or agent of the person affecting to give 
the authority on his behalf, and that there is no infringement of a copyright when 
that person to whom authority is given is not the servant or agent of the person 
affecting to give it. In my judgment, this is to put too narrow a meaning on the 
word, which is defined in the Oxford Dictionary as meaning, 1n connection with 
the authorisation of acts, ‘to give formal approval to, to sanction, approve, coun- 
tenance.’’ In my opinion, where a man sells tite rights in relation to a sa 
to another with the view to its production, and it is in fact produced, both ; e ‘a 
lish language and common sense requires it to be held that that man ‘‘authorisec 
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icati i iew is isted by the observations of A 
“<ntine and publication. This view 1s assis v 
ae omnes in Movioktee v. Pathé Fréres Pathephone, Lid. (3), that ‘‘the seller 
ny geet authorises the use of the record, and such use will be a performance of 
thie musical work.’’ The action, therefore, succeeds against this defendant also. 


Field, Roscoe & Co.; Theodore Goddard & Co.; Ashurst, Morris, Crisp 
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Solicitors : 


= [Reported by L. Moran May, Esq., Barrister-at-Law. | B 





ANGLO-BALTIC AND MEDITERRANEAN BANK wv. 
BARBER & CO. 


|Courr or ApprEaL (Scrutton and Atkin, L.JJ.), May 27, 1924] 
[Reported [1924] 2 K.B. 410; 98 L.J.K.B. 1185; 182 L.T. 1; 
[1924] B. & C.R. 224] D 
Company—Winding-up—Voluntary winding-up—Judgment against company— 
Stay of execution—Money payable to company by third parties by way of 
indemnity. 
In 1920 the plaintiffs sued the defendants to recover money due on bills of 
exchange which the defendants’ manager, fraudulently and without authority, 
had accepted in the defendants’ name. In 1921 the defendants sued the B. K 
bank for damages, alleging neglect on the part of the B. bank to make proper 
inquiries about the authority of the defendants’ manager to deal with the bills, 
the proceeds of which he had paid into his private account with the B. bank. 
After the commencement of the actions, the defendants went into voluntary 
liquidation. The liquidator consented to judgment for the plaintiffs in their 
action against the defendants. In 1924 the defendants’ action against the K 
B. bank was settled on payment to them by the bank of a sum of money. 
The plaintiffs sought to attach this money under a garnishee order. On an 
application by the defendants for a stay of execution of the plaintiffs’ judgment, 
Held: where a judgment was recovered against a company which was in 
voluntary liquidation it was the invariable practice of the court to stay execu- 
tion of the judgment unless there were very special circumstances to the G 
contrary, and the fact that the defendants’ only right to recover the money 
claimed by them from the B. bank was founded on the defendants’ liability to 


the plaintifis was not such a special circumstance as to take the case out of 
the general rule. 


Notes. Considered: Gerard y. Worth of Paris, Ltd., [1936] 2 All E.R. 905. H 
Applied: The Zafiro, [1952] 2 All E.R. 537. 

As to staying and restraining proceedings after the voluntary winding-up of a 
company, see 6 Hatspury’s Laws (8rd Edn.) 754; and for cases see 10 Dies? 
(Repl.) 1078 et seq. 

Cases referred to: 


(1) Armorduct Manufacturing Co., Ltd. v. General Incandescent Co., Ltd., I 
[1911] 2 K.B. 148; 80 L.J.K.B. 1005; 104 L.T. 805; 18 Mans. 292, C.A.; 

_ 10 Digest (Repl.) 1081, 7483. 

(2) aad 7 Ex parte St. Thomas's Hospital (Governors), [1911] 2 K.B. 
705; 80 L.J.K.B. 1282; 105 Lt. 226; 18 Mans. 827, C.A.; 5 Digest 673 
5958. . | 

(3) i — Guarantee Trust & Accident Society, Ltd., Liverpool Mortgage 

Troe 00-8 Case, [1914] 2°Ch. 617; 84 L.J.Ch. 1; 111 IT. @17= 80 

P.L.R. 616; 58 Sol. Jo. 704, C.A.; 26 Digest 11, 12. 
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. (4) Ashdown v. Ingamells (1880), 5 Ex.D. 280; 50 L.J.Q.B. 109; 48 L.T. 424, 
C.A.; 5 Digest 982, 8033. sf 
-Appeal from an order of Swirt, J., at chambers. 

The plaintiffs, Anglo-Baltic and Mediterranean Bank, brought two actions to 
recover the sum of £24,000 due on two bills of exchange, for £10,000 and £14,000 
respectively, drawn by one E. F. Lamb, accepted by the defendants, Barber & Co., 
and discounted by the plaintiffs. The two actions were consolidated on Oct. 18, 
1920. The bills in question had been accepted in the name of the defendants, 


fraudulently and without their authority, by one Tremain, the defendants’ manager. 


4 


ear | 


Tremain had also, in fraud of the defendants, accepted in their name and without 
their authority seven other bills for the aggregate amount of £32,500, which were 
discounted by other persons. The defendants paid the last-mentioned bills to the 
holders at maturity. At the time that the said bills were accepted Tremain had a 
private account with Barclays Bank, and the defendants, on Mar. 2, 1921, com- 
menced an action against that bank, in which they alleged that Lamb, the drawer 
of the bills, also had an account with Barclays Bank; that Lamb’s account was 
overdrawn; that a Mr. Davis, the manager of Barclays Bank, in order to secure the 
payment of the overdraft, fraudulently conspired with Tremain and Lamb, that 
Tremain should accept bills drawn by Lamb on the defendants, and should use a 
sufficient portion of the proceeds of the bills to secure Lamb’s account; that in 
pursuance of the conspiracy Tremain accepted the whole of the nine bills in ques- 
tion, amounting in all to £56,500, and paid the proceeds into his own account, 
applying a portion for the purpose of securing Lamb’s account as agreed. Alter- 
natively, the defendants claimed that at the time when Davis placed the proceeds 
of the bills to Tremain’s account he was negligent, inasmuch as he knew that 
Tremain was the manager of the defendants, and omitted to make any inquiries 
whether he had authority to accept bills on their behalf. Under these circum- 
stances, the defendants claimed to recover from Barclays Bank the whole of the 
£56,500. On Mar. 8, 1921, the defendants passed a resolution for a voluntary 
winding-up. On July 28, 1921, the liquidator consented to judgment for the 
plaintiffs for the £24,000 claimed from the defendants. On Mar. 25, 1924, the 
defendants’ action against Barclays Bank was settled on the terms of the bank 
paying to the defendants the sum of £9,730, all charges of fraud and negligence 
against Davis being withdrawn. On April 11, 1924, the plaintiffs obtained a 
garnishee order nisi against Barclays Bank, under which they sought to attach a 
sum of £4,150, being a portion of the £9,730 payable by Barclays Bank to the 
defendants under the above settlement. The liquidator thereupon took out a 
summons to stay the execution of the plaintiffs’ judgment. The master discharged 
the garnishee order nisi, on the ground that the defendants were being wound-up. 
On appeal, Swirt, J., ordered the stay of execution to be removed, on the ground 
that the money payable by Barclays Bank was in the nature of an indemnity for a 
payment which the defendants were under a liability to make to the plaintiffs, and 
could not properly be regarded as part of the assets divisible among the creditors 
of the company. The liquidator appealed. 


Cunliffe, K.C., Jowitt, K.C., and Cyril Asquith for the defendants. 
Stuart Bevan, K.C., and O’Hagan for the plaintiffs. 


SCRUTTON, L.J.—The defendants, Messrs. Barber & Co., had a manager, 
named Tremain, who fraudulently put his employers’ name to a large number of 
bills of exchange for which the defendants received no consideration, Two of those 
bills, amounting together to £24,000, had been discounted by the plaintiff bank, 
who sued the defendants on them. While that action was proceeding, on Mar. 8, 
1921, the defendants went into voluntary liquidation. The effect of that was that, 
by s. 186 of the Companies (Consolidation) Act, 1908, the assets of the company 
became divisible equally among the creditors pari passu, and the result of that 
statutory provision has been that the powers of the court to stay actions against a 
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company in compulsory liquidation have been extended in practice to companies in 
voluntary liquidation, and it is now the almost invariable practice, when & company 
is in voluntary liquidation, to stay proceedings in an action against it, because the 
effect of allowing a judgment creditor to proceed to execution might be that, 
instead of the assets being divided among the creditors pari passu, the judgment 
creditor, by enforcing his judgment, would obtain an advantage over the other 
creditors. The liquidation of the defendants having taken place with this action 
pending, the liquidator considered the question of defending it, and eventually, on 
July 28, 1921, he submitted to judgment for the amount claimed. The next thing 
that happened was that the defendants, who had been compelled to pay to the 
holders at maturity a number of other bills, amounting to £32,500, which Tremain 
had fraudulently accepted in their name without their authority, brought an action 
against Barclays Bank to recover the amount of both sets of bills. The nature of 
the claim against Barclays Bank was that Tremain had an account with that bank, 
and that the manager of the bank, with knowledge of Tremain’s fraud, procured him 
to pay the proceeds of the bills into that account for the benefit of the bank, or at 
all events did so negligently in that, knowing him to be the manager of the defen- 
dants, he received the money and credited it to Tremain’s account without making 
any inquiry of Tremain’s employers as to the extent of his authority to deal with 
the proceeds of the bills which bore their name. That action proceeded for a con- 
siderable time, and ultimately, on Mar. 25, 1924, an agreement was arrived at by 
which the action was settled on the terms of Barclays Bank, whilst denying liability, 
paying the sum of £9,730, and the defendants withdrawing all charges of fraud 
and negligence against Barclays Bank and their manager. Thereupon the plain- 
tiffs, having an unsatisfied judgment against the defendants, obtained a garnishee 
order nisi attaching the money payable by Barclays Bank under the settlement. 
Garnishee proceedings are, of course, only a form of execution of a judgment, so 
when the liquidator received notice of that order he applied for a stay of execution 
of the judgment, that is of the garnishee order, under the general jurisdiction of 
the court to stay the enforcement of a judgment against a company in voluntary 
liquidation. The master ordered the execution to be stayed, and discharged the 
garnishee order. On appeal, Swirt, J., reversed the master’s order. The liqui- 
dator has appealed to this court. 

It is said that the court is not obliged to stay execution where the defendant 
company is in voluntary liquidation, but has a discretion to allow the execution to 
proceed, and that, the order of Swirt, J., having been made in the exercise of that 
discretion, this court will not interfere. In support of that proposition Armorduct 
Manufacturing Co., Ltd. v. General Incandescent Co., Ltd. (1) was cited. But that 
case turned on very exceptional facts. The judgment creditor there, if he had 
been left alone, would have obtained execution of his judgment, but was induced 
by a false pretext on the part of the company to postpone the execution, and then 
the company, taking advantage of that postponement, went into voluntary liquida- 
tion, and asked the court to stay execution of the judgment because they were 
he oe Under those circumstances, the court felt justified in allowing 
Oh vie ra to proceed. But it is only in very special circumstances such as 
court will depart from its general practice of staying execution when 


the company is in voluntary liquidation, for the reason that the execution, if 
allowed, would necessarily interfere with the di 


Then are there any special facts in the present 
in departing from the almost universal rule? J 
got judgment against the defendants on certain 
obligation to indemnify the defendants against 
aie. elena Bank is in some way earmarked to satisfy the plaintiffs’ claim 
under th at indemnity. I am quite unable to see any foundation for that contention. 
The claim by the defendants against Barclays Bank was for damages for fraud and 
negligence. How such damagés when recovered can belong to the plaintiffs I am 
unable to understand. It was suggested that the plaintiffs’ contention was only an 


case which would justify the court 
t is said that, the plaintiffs having 
bills, Barclays Bank are under an 
that liability, and that the money 


stribution of the assets pari passu. - 
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application of the principle stated by the Court of Appeal in Re Richardson (2). 
I had occasion to consider the meaning of that decision when sitting in the Court 
of Appeal in the Liverpool Mortgage Insurance Co.'s Case (8), and expressed the 
opinion that it turned on very special and peculiar facts, and was not intended by 
Cozens-Harpy, M.R., to lay down any rule of general application. I also pointed 
out ([1914] 2 Ch. at p. 651) that the very general statements as to common law 
right of indemnity made by Frercuer Movtton, L.J., were inconsistent with the 
rules laid down by the Court of Appeal in Ashdown v. Ingamells (4). Where a 
plaintiff sues a defendant in contract, and the result of his recovering judgment is 
to give the defendant a claim in damages against somebody else, there is no legal 
or equitable principle that I can see on which the plaintiff can be entitled to claim 
those damages. 

The result in this case is that the damages recoverable by the liquidator under 
the agreement of compromise with Barclays Bank must be divided rateably among 
the defendants’ creditors, and the master’s order staying the proceedings under the 
garnishee order must be restored. 


ATKIN, L.J.—I agree. It appears to me that the master’s order in this case 
gave efiect to the well-established practice in voluntary winding-up not to permit 
a creditor after the commencement of the winding-up to issue execution against 
the property of the company. There are exceptions to that general rule, as, for 
instance, where the judgment creditor has been induced to postpone the execution 
until after the winding-up resolution by some fraud or sharp practice on the part 
of the company; but with that exception, and possibly some others, the rule of 
practice is well settled. It is founded on the principle expressed in s. 186 of the 
Companies (Consolidation) Act, 1908, that on a voluntary winding-up the property 
of the company is to be applied in satisfaction of its liabilities pari passu, a prin- 
ciple which is obviously violated if a creditor of the company is entitled to seize 
the company’s assets for the purpose of paying its debts to him. The only ground 
on which leave to issue execution in this case could be justified would be on the 
supposition that the judgment creditor had some right in equity over the debt which 
he seeks to take in execution under the garnishee proceedings. On that, all I can 
say is that I share with my brother the difficulty of seeing any conceivable right, 
either in law or equity, that the judgment creditor can have to that money. The 
judgment debtors, the defendants, had incurred liability on certain bills to the 
plaintiffs and also on certain other bills to other parties, which latter liability they 
had already satisfied by payment, and they claimed as against Barclays Bank that 
their liability in respect of both sets of bills was brought about by the fraud or 
negligence of the bank’s manager, for which the bank was responsible. That claim 
was compromised by Barclays Bank agreeing to pay a sum of £9,730 to cover the 
claim both in respect of the bills on which the defendants were indebted to the 
plaintifis, and also those which they had already paid to the other parties. As 
regard their right to attach any portion of that sum, the judgment creditors drew 
a distinction between the garnishees’ liabilities on the two sets of bills, and, while 
admitting that they had no right to attach the portion referable to the bills which 
the defendants had paid to the third parties, limited their claim under the garnishee 
order to £4,150, being the portion referable to the bills on which the defendants 
were liable to them. But that distinction does not seem to me to affect the 
position. ‘The judgment creditors have, in my opinion, no more title to one portion 
of the money payable to Barclays Bank than they have to the other, and le 
Richardson (2), where the bankrupt’s right was to an indemnity and not to com- 
pensation in damages, appears to me to afford no support to any contention to the 
contrary. The appeal must be allowed, and the order of the master restored. 

Appeal allowed. 


Solicitors: Metcalfe, Hussey & Hulbert; Nicholson, Graham & Jones. 
[Reported by W. C. SanprorD, EsqQ., Barrister-at-Law. | 
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A. 
A. L. UNDERWOOD, LTD. v. BANK OF LIVERPOOL AND 
MARTINS, SAME v. BARCLAYS BANK 


‘Courr or Apprat (Bankes, Scrutton and Atkin, L.JJ.), January 30, 1924) 


[Reported [1924] 1 K.B. 775; 98 L.J.K.B. 690; 1381 L.T. 271; B 
: 40 T.L.R. 302; 68 Sol. Jo. 716; 29 Com. Cas. 182] 


Bunk—N egligence—Cheque—Conversion—Cheque made payable to com pany— 

Payment into director's private account—No inquiry by bank—Sole director 

of bneinun company—Apparent authority—When bank holder for value of 

cheque paid in by customer—Agreement that customer Mee draw againgt 6 

cheque before clearance—Bills of Exchange Act, 1882 (45 & 46 Vict., c. 61), 

s. 82. ; 

Conversion—Deprivation of owner of chattel of dominion over it. 

U. converted his business into a limited company of which he became sole 
director, holding all the shares except one. The company’s account was kept 
at K. & Co.’s Bank, and U. had private accounts with the defendant banks. 
After the formation of the company, U. paid cheques, payable to the company 
and endorsed by himself as sole director on behalf of the company, into his 
private accounts with the defendant banks, which, without making any inquiry, 
collected the amounts due upon the cheques and credited U. with the proceeds. 
Tt was found as a fact that U. was acting in fraud of the company. U. having 
died, in an action against the banks by the company at the instance of a E 
debenture holder for damages for the conversion of the cheques, 

Held: (i) the banks had so disposed of the cheques as to deprive both them- 
selves and the true owner of the cheques of the dominion over them, and so 
were prima facie guilty of conversion. 

(ii) in asking the banks to collect and pay the proceeds of the cheques into 
his private accounts U. was not purporting to act as agent of the company or 
to create privity between the company and the banks, but was purporting to act 
for himself as principal, and, therefore, the banks could not rely on the defence 
that he was acting within his apparent authority, in which case the fact that 
he was using that authority for his own benefit would have been immaterial. 

(iii) where an official of a company paid cheques made payable to the com- 
pany into his private account it was the duty of the receiving bank to make G 
inquiries and consult the company; that duty existed where the official was the 
sole director of a one-man company just as much as it did in the case of 
companies with a number of directors and many shareholders; and, therefore, 
the defendant banks had been guilty of negligence and could not avail them- 
selves of the protection afforded by s. 82 of the Bills of Exchange Act, 1882. 

Per Scrurton, L.J.: When a cheque is paid into the account of a person who H 
is not the payee the bank is put on inquiry, especially when he is a servant 
of the payee. 

(iv) for a bank to become the holder for value of a cheque the proceeds of 
which it collects for a customer there must be an agreement, express or implied, 
between the bank and the customer that the customer may draw against the 
cheque before it is cleared; in the present case there was no such agreement I 
and none of the cheques was drawn against before clearance; and, therefore, 
the banks were not holders for value in good faith and without notice of defect 
of title so as to have a good title to the cheques. 


Notes. eerion 82 of the Bills of Exchange Act, 1882, has been replaced by 
ss. 4 and 5 of the Cheques Act, 1957 (see 37. Hatspury's Srarurrs (2nd Edn.) 34. 
09), 8. 4 extending to uncrossed cheques the protection previously given by s. 82 
to crossed cheques. . y & Ca 
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A Applied and Considered: London and Montrose Shipbuilding and Repairing Co. 
v. Barclays Bank (1925), 31 Com. Cas..67. Applied: Liggett (Liverpool) v. Bar- 
clays Bank, [1927] All E.R.Rep. 451. Considered: Auchteroni v. Midland Bank, 
[1928] All E.R.Rep. 627. Applied: Lloyds Bank v. Chartered Bank of India, 
Australia and China, [1928] All E.R.Rep. 285. Considered: Baker v. Barclays 
Bank, Ltd., [1955] 2 All E.R. 571. Referred to: Robinson v. Midland Bank (1925), 

B 41 TLR. 402; Kreditbank Cassel G.m.b.H. v. Schenkers, [1926] 2 K.B. 450; 
Houghton v. Northard, Lowe & Wills, [1927] 1 K.B. 246; Reckitt v. Barnett, Pem- 
broke & Slater, [1928] All E.R.Rep. 1; Fenton Textile Association v. Thomas 
(1929), 45 T.L.R. 264; Banco de Portugal v. Waterlow & Sons, Ltd. (1931), 100 
L.J.K.B. 465; Slingsby v. District Bank, Ltd., [1931] All E.R.Rep. 143; Slingsby 

C v. Westminster Bank, Ltd., [1931] 2 K.B. 583; Midland Bank, Ltd. v. Reckitt, 
[1932] All E.R.Rep. 90; Lloyds Bank, Ltd. v. Savory € Co., [1932] All E.R.Rep. 
106; Carpenters Co. v. British Mutual Banking Co., [1937] 3 All E.R. 811; E.B.M. 
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Appeals by the defendant banks, Bank of Liverpool and Martins and Barclays 
Bank, from an order of Rocnr, J., in an action in which the plaintiff company 
claimed damages for the conversion of certain cheques by the banks. 

By Bills of Exchange Act, 1882, s. 82: 


“Where a banker in good faith and without negligence receives payment for 
a customer of a cheque crossed generally or specially to himself, and the 
customer has no title or a deféctive title thereto, the banker shall not incur any 
liability to the true owner of the cheque by reason only of having received 
such payment.’ 


Maugham, K.C., Stuart Bevan, K.C., and J. Forster for the defendants, the 
Bank of Liverpool and Martin’s. 

Schiller, K.C., and St. J. G. Micklethwait for the defendants, Barclays Bank. 

Upjohn, K.C., J. B. Matthews, K.C., and J. H. Stranger for the plaintiff. 


Cur. adv. vult. 
Jan. 30. The following judgments were read. 


A. L. Unperwoop, Lrp. v. BANK oF LIVERPOOL AND Martin’s. 


BANKES, L.J.—The facts in this case are not seriously in dispute. The real 
issue between the parties is as to the true inferences to be drawn from those facts, 
and the fate of this appeal depends, in my opinion, upon what the true inferences 
are. The material facts are as follows. Underwood, whose dealings with a num- 
ber of cheques are what has given rise to the action, carried on business as an 
engineering and machinery merchant. He had at least two banking accounts, one 
with Messrs. King & Co., and the other with these defendants. His account with 
Messrs. King was heavily overdrawn in July, 1919, when, to use a colloquial 
expression, he converted himself into a limited company. This company was in- 
corporated July 11, 1919, under the name of A. L. Underwood, Ltd., with a capital 
of £12,000 divided into 12,000 shares of £1 each. The subscribers to the memo- 
randum of association were Underwood and a Mr. Callow, for one share each. Bv 
the articles, Underwood was appointed sole director, and at a meetine of the com- 
pany held on July 15, 1919, at which Underwood was the only person present, the 
two shares subscribed for as above were allotted, as well as 10,000 fully paid shares 








F 
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to Underwood, being the consideration for the sale of his business to the company. 
No other shares in the company were ever allotted, and Callow’s share was, in 
June, 1921, transferred to Underwood's wife. Upon the formation of the company, 
a debenture in the form of a floating charge over the assets of the company was 
issued to King & Co. as security for the overdraft, and the company’s account was 
kept at Messrs. King’s. Underwood continued to keep his private account with 
the defendant bank, where he was well known and had been a customer for many 
years. Within a few months after the formation of the company, Underwood 
commenced to pay the company’s cheques into his private account with the defen- 
dants, and they collected the amounts due upon the cheques and credited Under- 
wood with the proceeds. The cheques so dealt with between Dec. 20, 1919, and 
February, 1922, were forty-five in number, for amounts totalling in all £8,502 4s. 
It was for a conversion of these cheques that the action was brought. Underwood 
died in November, 1922. A receiver and manager of the company was appointed 
by the debenture holders, and he caused an investigation of the books of the com- 
pany by a firm of chartered accountants. The result of their investigation satisfied 
the learned judge who tried this action that the true inference in reference to the 
action of Underwood in dealing with these cheques in the way in which he did was 
that he was acting as between himself and his company in fraud of the company. 
I see no reason to question the correctness of the inference so drawn by the learned 
judge. 

An analysis of the cheques gives the following result. ‘Two are missing. Three 
are uncrossed. One is uncrossed, but marked ‘‘Act. payee.’’ One is uncrossed 
but marked ‘‘Not negotiable: act. payee.’’ Twenty-four are crossed without any 
special marking; four are crossed and marked ‘‘Not negotiable: act. payee;’’ one 
is crossed and marked ‘‘Act. payee.”’ All the cheques were drawn in favour of 
the company and were the undoubted property of the company. All the cheques 
were endorsed by Underwood in a form which indicated that he was endorsing them 
for the company as sole director. He clearly had the right so to endorse them. 
One defence relied upon by the bank was that on these facts there was no evidence 
of any conversion of the cheques. Unless the bank can justify their action upon 
one or other of the defences upon which they rely, they appear to me quite clearly 
to have been guilty of a conversion of all the cheques—so clearly that it does not 
seem necessary to discuss the decisions in Arnold v. Cheque Bank (1), Fine Art 
Society, Ltd. v. Union Bank of London (2), Morison v. London County and West- 
minster Bank (3), and Bissell & Co. v. Fox Bros. & Co. (4), to which we were 
referred. 

One of the two other.defences related only to the crossed cheques. The bank 
said that they were protected with regard to these cheques by s. 82 of the Bills of 
Exchange Act, 1882, because they received payment for these cheques 1n good 
faith and without negligence. The bank’s good faith is not challenged, but it is 
said, and the learned judge accepted the view, that they failed to make good their 
contention, that they acted without negligence. In this view of the facts i entirely 
agree, and I will refer to the facts relevant to this point when dealing with the 
remaining defence of the bank, which is the only one which, in my opinion, admits 
of serious discussion. That defence is founded on the rule laid down in Royal 
British Bank v. Turquand (5) and Mahony v. East Holyford Mining sai ompmt (6), 
conveniently stated by LinDLEY and Kay, L.JJ., in Biggerstaff v. Rowatt's Wharf, 
Ltd. (7) ({1896] 2 Ch. at p. 102). Lrvvuey, L.J., says: 

“Now, what is the law as to this point? What must persons look to when 
they deal with directors. They must see whether according to the constitution 
of the company the directors could have the powers which they are purporting 
to exercise. Here the articles enabled the directors to give to the managing 
director all the powers of the directors except as to drawing, accepting, or in- 
dorsing bills of exchange and promissory notes. The persons dealing with him 
must look to the articles, and see that the managing director might have 
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power to do what he purports to do, and that is enough for a person dealing 
with him bona fide. It is settled by a long string of authorities that, where 
directors give a security which according to the articles they might have 
power to give, the person taking it is entitled to assume that they had the 
power.” 

Kay, L.J., says ({1896] 2 Ch. at p. 106): 

‘Mr. Davey, therefore, did nothing ultra vires of a managing director; and 
it would be extraordinary if a person dealing bona fide with the managing 
director of the company were bound to inquire whether the powers which the 
articles authorised the directors to give him had been formally delegated to 
him. There is a long string of cases showing that a person so dealing with an 
officer of a company has a right to presume that all has been done regularly. 


If this was the whole of the rule, I think, there is a good deal to be said for the 
contention put forward on behalf of the bank that Underwood, in doing what he 
did, was not acting outside the apparent scope of his authority, as conferred upon 
him as sole director by the memorandum and articles of his company. Strange as 
it might appear that he should act as he did, it appears to be conceivably possible 
that in so acting he should have been acting honestly and in the interests of his 
company in the carrying on of their business. The fact that the company were 
overdrawn at their bankers, with the result that the proceeds of the cheques, if 
collected by them, would not have been available for current expenses, or for some 
particular purchase, might be a legitimate reason for paying the cheques into 
some other than the company’s account. It does not appear material on this point 
that Underwood was, in fact, acting in fraud of his company. The strangeness of 
his conduct, however, is material, not only on the issue of negligence, but also 
because it brings into operation what appears to be an undoubted branch of the 
rule of law on which this defence of the bank rests. 

In Mahony v. East Holyford Mining Co., Ltd. (6) Lorp Harnerzy states the 
rule thus (L.R. 7 H.L. at p. 894): 


““And the bankers must also be taken to have had knowledge, from the 
articles, of the duties of the directors, and the mode in which the directors 
were to be appointed. But, after that, when there are persons conducting the 
affairs of the company in a manner which appears to be perfectly consonant 
with the articles of association, then those dealing with them, externally, are 
not to be affected by any irregularities which may take place in the internal 
management of the company. They are entitled to presume that that of which 
only they can have knowledge, namely, the external acts, are rightly done 
when those external acts purport to be performed in the mode in which they 
ought to be performed. For instance, when a cheque is signed by three 
directors, they are entitled to assume that those directors are persons properly 
appointed for the purpose of performing that function, and have properly per- 
formed the function for which they have been appointed. Of course, the case 
is open to any observation arising from gross negligence or fraud. I pass that 
by as not entering into the consideration of the question at the present time. 
Outside persons, when they find that there is an act done by a company, will, 
of course, be bound in the exercise of ordinary care and precaution to know 
whether or not that company is actually carrying on and transacting business 

. . 5 ee 
or whether it is a company which has been stopped and wound up, and which 
has parted with its assets, and the like. All those ordinary inquiries which 
mercantile men would in the course of their business make, I apprehend, 
would have to be made on the part of the persons dealing with the company." 
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‘Here the directors may make any quorum they like—it may be two, or it 
may be three. They did, apparently, appoint three. The mortgage in question | 
is under the seal of the company, signed by two directors and counter-signed by 
the secretary. Now, what could anybody think of that? What is there to 
put them upon inquiry? What is there to give them notice of anything 
irregular, if there was anything irregular? 


Applying Lorp Harnertey’s language to the facts of this case, I ask myself 
what are the ordinary inquiries which mercantile men would in the course of their 
business have made on presentation of these cheques for collection. On the 
assumption that the bank’s cashiers were acting in entire good faith in taking in 
these cheques without any inquiry whatever, the conclusion seems to me almost 
irresistible that for some reason or another they considered that they were still 
dealing with Underwood, the old customer, the principal, and not with a new 
Underwood, an agent. As the bank are relying on a rule of law applicable only 
to dealings with an agent, they must take the rule as they find it, and if they 
have omitted, as I am clearly of opinion they have omitted, to make an ordinary 
inquiry, they must take the consequences. What are the facts? The cheques 
were plainly on the face of them the property of the company. They were en- 
dorsed by Underwood as sole director, a fact which, instead of absolving the cashiers 
from inquiry, appears to me to demand the exercise of greater caution on their 
part, having regard to the fact that the cheques were being paid into Underwood's 
private account. Many of the cheques were marked in a way which, of itself, 
ought to have put the cashiers on inquiry. I entirely accept the view of the 
learned judge with regard to the conduct of the cashiers, and I think that his 
conclusion establishes not only negligence on their part, but such an absence of 
ordinary inquiry as to disentitle the bank from relying on a defence founded on the 
ostensible authority of Underwood. I feel satisfied that the obvious inquiry whether 
the company had not got its own banking account would have put a stop to the 
fraudulent system adopted by Underwood, and I do not think that it lies in the 
mouth of the bank to say that an inquiry would have been useless. In Re Alms 
Corn Charity (9) ({1901] 2 Ch. at p. 762) Stiruine, L.J., quotes a decision of 
Lorp Romrty, M.R., with approval, in which he said: 

‘With respect to the argument that it was unnecessary to make any inquiry 
because it would have led to no result, I think it impossible to admit the 
validity of this excuse. I concur in the doctrine of Jones v. Smith (10) (1 Hare 
at p. 55) that a false answer, or a reasonable answer given to an inquiry made, 
may dispense with the necessity of further inquiry, but I think it impossible, 
beforehand, to come to the conclusion that a false answer would have been 
given which would have precluded the necessity of further inquiry. A more 
dangerous doctrine could not be laid down, nor one involving a more unsatis- 
factory inquiry—viz., a hypothetical inquiry as to what A. would have said if 
B. had said something other than what he did say.”’ 


For these reasons I think that the appeal fails, and must be dismissed with costs. 


SCRUTTON, L.J.—This action was brought nominally by A. L. Underwood, 
Ltd., substantially by Lloyds Bank, a holder of debentures issued by that company, 
against the Bank of Liverpool and Martin's for converting certain cheques, the 
property of the plaintiff company. The connection of the defendant bank with 
these cheques was that A. L. Underwood, who was the sole director of the plaintiff 
company, paid them into his private account at the defendant bank for collection, 
having, as sole director of the company, endorsed them “A. L. Underwood, Ltd., 
A. L. Underwood, Sole Director."’ The defendant bank collected them, paid the 
proceeds into A. L. Underwood's account, and honoured cheques drawn against 
them. A. L. Underwood owned 10,001 shares of the 10,002 into which the capital 
of the company was divided, his wife owning the remaining share. The plaintiff 
company had issued debentures to a substantial amount to the predecessors of 
Lloyds Bank, with whom they had a large overdraft. While there were questions 
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whether A. L. Underwood had not applied all or part of the proceeds "i pas. 
ues i ine liabilities of his company to third parties, and what the legal 
cheques in meeting : hi be questions whether as to 

t of such a transaction was, and while there may be q ; } 

a. cheques he was paying himself a debt which the company owed him, there is, 
nent sh doubt thas; és between the plaintiff pie) Sica and pcraehits a 
general rule, Underwood was defrauding the plaintiff ip Hee oe e es 
entries in the company’s books which would reveal the nature 2 is dea wi wi 
the property of the company, or show for what purpose he se eae . Wie 
made payable to the company into his private account, and t e only motive for 
these omissions must have been the desire to conceal transactions he knew to 
re cagerace to be the fact, A. Iu. Underwood converted the cheques of the 
company, I think the authorities show that the defendant bank, by collecting those 
cheques and placing the proceeds to A. L. Underwood's private account, converted 
them as against the plaintiff company. There is, no doubt, considerable difficulty 
in defining the limits of conversion, where servants or agents do ministerial acts 
in relation to the goods converted in good faith and on behalf of the apparent 
owner. The different statements of the law by Buacksurn and Brert, JJ., in 
addressing the House of Lords in Hollins v. Fowler (11) are proof of this, while it 
is difficult to reconcile Consolidated Co. v. Curtis & Sons (12), where the auc- 
tioneers who in good faith sold certain property on the instructions of the apparent 
owner and delivered it to the purchasers were held to have converted that property, 
with National Mercantile Bank v. Rymill (13), where auctioneers, who, after the 
apparent owner had placed goods on their premises for sale, but had himself sold 
them to a purchaser, received the price from such purchaser and gave him a 
delivery order for the goods, were held not to have converted the goods. Lorp 
CHELMSFORD, however, in Hollins v. Fowler (11), states the position thus (L.R. 7 
H.L. at p. 759): 

‘Any person who, however innocently, obtains possession of the goods of a 
person who has been fraudulently deprived of them, and disposes of them, 
whether for his own benefit or that of any other person, is guilty of a con- 
version.”’ 

Bankers, who collect, borrow from their customers the proceeds when collected, 
and in collecting exhaust the operation of the cheque. These operations have 
been held to be conversion in such cases as Kleinwort, Sons & Co. v. Comptoir 
National D'Escompte de Paris (14), Arnold v. Cheque Bank: (1), Fine Art Society, 
v. Union Bank of London, Ltd. (2), and by Lorp Reaprne in this court in Morison 
v. London County and Westminster Bank, Ltd. (3). Unless, therefore, the defen- 
dant bank can show some excuse in law, they are guilty of conversion. Their first 
line of defence was that, as Underwood was acting within his apparent authority, 
the fact that he was using that authority for his own benefit was immaterial; ‘‘the 
Ler be ae! ps the real authority”’, see per Lorp MacnaGuten in Bryant, 
ee a age al is Quebec Bank (15) ([1893] A.C. at p. 180), and for this 
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present is that in th (a nes the distinction between these cases and the 
privity ‘sR the Rais tans the SPOBTERY apeuk he purporting to create 
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Act, 1882, on finding from the company’s documents that the sole director had 
authority to endorse cheques on their behalf, it would be immaterial whether he 
was using that power for his own benefit, and privity would be created between 
the alleged principal and the bank, so that the property would pass. But in the 
present ease A. L. Underwood, in asking the bank to collect and pay the proceeds 
into his private account, was not purporting, in this transaction, to act as agent 
for his company, or to create privity between them and the bank, he was acting 
and purporting to act for himself as principal. Just as you cannot ratify the act 
of an agent who did not profess to act for you, so, in my view, you cannot rely on 
the apparent authority of an agent who did not profess, in dealing with you, to 
act as agent. This line of defence, in my opinion, fails. 

The next line of defence was under s. 82 of the Bills of Exchange Act, 1882, 
which protects bankers, who, in good faith and without negligence, collect crossed 
cheques for a customer who has no title to them. This defence does not avail the 
bank for those cheques which are not crossed, nor for those documents which, 
though in form cheques, are not unconditional promises to pay because the order 
to pay is conditional on a receipt on the cheque being signed by the payee. It is not 
disputed that the defendant bank acted in good faith, but it is said, and the judge 
has found, that they acted negligently, because they received for collection on 
behalf of a servant of a company, for his own personal account, cheques made 
payable to the company. The test of the standard of duty in such cases is stated 
by Lorp Duneprin in Taxation Comrs. v. English, Scottish and Australian Bank 
(18) ({[1920] A.C. at p. 689) to be “the ordinary practice of bankers.’’ On this the 
learned judge in the present case had the evidence of Mr. Bromley Martin, who was 
the London manager of the defendant bank, and who appears to have given his 
evidence with great frankness and fairness. He admitted that in all ordinary cases 
where an official of a company was paying cheques made payable to the company 
into his private account, the bank would make inquiries and consult the employer, 
but he said that where the official was a sole director of a one-man company, and 
himself the one man, it would not be necessary, partly, I think, because he treated 
such a director as the same as his company, partly because he thought that inquiry 
of such an employer would give no good result, for it would be answered by the 
official whose conduct was inquired into. I cannot take this view. The defendant 
bank did not know that there were no independent shareholders, and there was, 
in fact, an independent debenture holder whose interests would be affected; and 
inquiries of Mr. Underwood himself as to whether the company had its own bank- 
ing account might easily have had considerable effect. If banks, for fear of offend- 
ing their customers, will not make inquiries into unusual circumstances, they must 
take with the benefit of not annoying their customers, the risk of liability because 
they do not inquire. I agree with Rocue, J.’s view that the bank were guilty of 
negligence, and J refer to the similar view taken, in similar circumstances, by 
Kennepy, J., in Hannan’s Lake View Central, Ltd. v. Armstrong & Co. (19) and 
by Bartuacue, J., in Ross v. London County Westminster and Parr’s Bank, (20). 
A further item in the finding of negligence is that some of the cheques were 
crossed ‘‘Account of payee,’’ one with the addition to the word ‘‘only.’’ While 
this addition does not affect the negotiability of an order or bearer cheque, I agree 
with the view of Rowxatt, J., in House Property Co. of London v. London County 
and Westminster Bank (21) that, when such a cheque is paid into the account of a 

person who is not the payee, the bank is put on an inquiry, especially when he is 
a servant of the payee. In the present case, no inquiry was made by the bank or 
its cashiers. The general defences to liability for conversion therefore fail. 

There remains the question of the form of the inquiry. The bank decided to 
say (i) that as to some of the cheques the sole director had used them to pay him- 
self debts due from the company to him; (ii) as to some of the cheques, the sole 
director had used the proceeds to pay liabilities of the company, and that they 
ought to have credit for these matters in reduction of damages. It was argued for 
the plaintiffs that the measure of damages in conversion was always the face value 
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of the cheque, and that what happened afterwards was immaterial unless it 
amounted to accord and satisfaction. I am not disposed to decide this in the 
absence of knowledge of the particular facts. Wruues, J., in Edmondson v. Nuttall 
(22) (see also Plevin v. Henshall (23)), states the measure of damages to be that 
the plaintiff recovers all he has lost by the defendant's wrongful act. If there is a 
conversion and re-delivery, the re-delivery goes in mitigation of damages. Bytes, 
J., in Edmondson v. Nuttall (22), thought that you could not mitigate damages 
for conversion of a bag of money by showing that the plaintiff had, out of the bag 
of money converted, paid the debt of the plaintiff. But I am not sure that the 
learned judge had in his mind the equitable doctrine under which a person who 
had in fact paid the debts of another without authority was allowed the advantage 
of his payments: see Bannatyne v. MaclIver (24) and Reid v. Rigby & Co. (25). 
To see whether these principles are applicable, it is desirable that the exact facts 
should be ascertained. Unfortunately, the judgment as drawn does not clearly 
provide for this. I think the inquiry should be to report (i) whether any of the 
cheques claimed for were endorsed in order to repay debts due from the company 
to A. L. Underwood; (ii) whether the proceeds of any of the cheques converted 
were used to discharge liabilities of the company, and, if so, under what circum- 
stances. The court will then be in a better position to see whether there are any 
facts which can be used to reduce liability or damages. The order must be varied 
to this effect. As, however, the bank have substantially failed, the appeal, subject 
to this variation, must be dismissed, with costs. 


ATKIN, L.J.—I agree that this appeal should be dismissed, and substantially 
for the reasons given by the learned judge below. It is unnecessary to recapitu- 
late the facts. The story, unfortunately, is not uncommon. An official of a limited 
company has fraudulently taken cheques belonging to the company, which he had 
authority to indorse, paid them into his own bank and converted the proceeds. 
The cheques were drawn in favour of the company, some were not crossed, some 
were crossed, and some marked ‘‘Not negotiable.’’ The bank are sued by the 
company for the conversion of the cheques, and, in my opinion, are liable. The 
question seems to turn upon whether A. L. Underwood, the official in question, 
the sole director of the company, had authority, actual or ostensible, to deal with 
the cheques as he did. I treat the contention that in the absence of authority 
in Underwood, what was done by the bank did not amount to a conversion. as 
unarguable. The bank so disposed of the chattels—the cheques—as to deprive 
both themselves and the true owners of the dominion over them and in exchange 
for the pieces of paper constituted themselves the debtors of the customer. I 
cannot imagine a plainer case of conversion. 

The first question is: Had Underwood actual authority to deal with the cheques 
as he did? The judge has found that he was pursuing a general course of fraudu- 
lent dealing with all the accompaniments of fraud, concealment, and falsification 
of books. He was, in fact, defrauding the company’s bankers, who had granted 
an overdraft on the security of a floating charge which covered the assets repre- 
sented by the cheques. He was using the proceeds of the cheques in question 
to pay his own private debts. In ordinary circumstances actual authority appears 
to be clearly negatived. Nevertheless, it was contended that the fact that Under- 
wood was the sole director, and practically the sole shareholder, gave him, in 
pursuance of the articles, actual authority. He was entrusted with all the powers 
of the company; the company ean only act through its directors, and the directors, 
or director, if only one, could do what they willed with the company's assets. If 
this means anything, it means that a board of directors, acting as such, have 
actual authority to defraud the company by using the company's assets to pay 
debts due to butchers or moneylenders by the individual directors. Such an act 
1s quite outside the class of acts—management of the company’s business—author- 
ised to be done by the board. The directors, whether collectively or singly, have 
not actual authority to steal the company’s goods. ms 
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If, then, there was no actual authority, the question remains whether Under- 
wood was acting within the scope of his apparent authority in such circumstances 
that the company would be precluded from setting up lack of actual authority. I 
think he was not. The bank’s case upon this point was destroyed by the result 
of the cross-examination of the London manager of the defendant bank by the 
leading counsel for the company, one of the most effective examples of the art 
which I have read, though no doubt assisted by the transparent candour of the 
witness. I will read two passages. He was asked: 


‘‘In the ordinary course of business the manual possession by a manager 
or secretary, or managing director of a cheque or such like document, belong- 
ing to a company, is an agent of and on behalf of the company, (A.) In an 
ordinarily constituted company, yes. (Q.) No. I am not putting to you an 
ordinarily constituted company, but in ordinary circumstances? (A.) Well, 
yes, I agree in ordinary circumstances. (Q.) And in ordinary circumstances, 
if a managing director or secretary uses, or attempts to use, such a cheque as 
I have put to you for his own purposes by paying it into his own private 
account, that is wrong? (A.) Certainly. (Q.) A wrong towards the company? 
(A.) Certainly.”’ 


Later, the witness was asked this: 


“Tt would be negligence on the part of the bank to collect for a customer's 
private account cheques made payable to his principal. Do you agree with 
that? (A.) Yes—without asking the principal first; without referring to the 
principal. (Q.) You qualify it by ‘without referring to the principal’? (A.) 
Yes. (Q.) This is another branch of the same rule, that it would be negligence 
on the part of a bank to take a cheque made payable to a limited company for 
the credit of the private account of one of the company’s officials? (A.) My 
answer to that is exactly the same as the last—yes, it would be negligence 
without referring to the principal. (Q.) Without referring to the company? 
(A.) Without referring to the company. (Rocue, J.) He agrees entirely with 
your rule, and he comes back to his first statement that he treats this as an 
exception. (Mr. Upjohn) Yes. (To the witness) No doubt there is a business 
reason for that, is there not? (A.) An obvious one. (Q.) Because there is so 
great a risk that the official of the company having, by virtue of his position, 
control over the cheques or bills, or whatever it may be, belonging to the 
company, is using it for a wrong purpose when he pays it to his private 
account? (A.) He may be using it for a wrong purpose. (Q.) I put it that 
there is a risk that he is, or may be, doing wrong? (A.) Yes. (Q.) I think that 
you will agree with me that at all events such a transaction, that is to say, the 
payment to the private account of the official of the company of a cheque 
which, on the face of it, is made payable to the company, is out of the ordinary 
course of business? (A.) Yes.” 


These admissions, fortified by the whole facts of the case, appear to demonstrate 
that in disposing of the cheques as he did Underwood was not acting within the 
ordinary scope of his authority, but was doing something unusual which ought to 
have attracted the attention of the bank’s servants. It was said that if enquiries 
had been made Underwood could easily have made a lying explanation which would 
have set at rest any doubts. I agree with the judge that, even if well founded, this 
would be an insufficient answer, but I think it more than doubtful whether Under- 
wood could have given a satisfactory answer to the obvious question: Has not the 
company a banking account, and, if so, why are not these cheques paid into that 
account? Even if the first transaction, so investigated, went through, it is un- 
likely. that similar disposition of the cheques would have been repeated. It is 
further to. be noticed that the bank cannot rely upon any apparent authority of 
Underwood to deal with the cheques on behalf of the company, for he neither 
purported to do so, nor did the bank ever suppose that they were dealing with the 
company. The transaction on both sides was treated, as in fact if was, as a 
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dealing for Underwood's private account. Had it been otherwise < goto 
actual authority founded on fraud was not apparent, for the bank undou a 
acted throughout honestly, and the case would more nearly have approached the 
circumstances of Hambro v. Burnand (16). In that case, however, the defendants 
had not seen, or asked to see, the actual authority of the agent which was in 
but, as the act done would have been within the apparent authority 
civen in the document, they were held to be protected. In the present case the 
bank must be taken to have seen the authority, inasmuch as it is contained in the 
memorandum and articles of association with which they are bound to be 
acquainted. The effective distinction is that in the present case the act done was 
not within the apparent authority given by the articles. The true conclusion seems 
to be, therefore, that the bank converted the cheques in question, unless they are 
protected in the case of the crossed cheques by the provision of s. 82 of the Bills 
of Exchange Act, 1882. On this point, I have nothing to add to what was said 
by the learned judge. On the admitted facts it seems to me impossible to find 
that he was wrong in coming to the conclusion that the bank had not satisfied 
him that they had not dealt with the cheques without negligence. 

The only remaining question is 9s to the scope of the inquiry directed by the 
learned judge. As drawn, the order is too narrow to adjust satisfactorily the 
rights of the parties. The order is limited to the state of account between Under- 
wood and the company at the date of the payment into the bank account of each 
of the cheques in question, and was drawn in that form for the purpose of enabling 
the judge to decide whether or not it could be said that Underwood had implied 
actual authority so to deal with the particular cheque. If he had, there would be 
no conversion of that cheque. I say nothing as to what inference should be drawn 
if at the time of paying any cheque into the bank account the balance of account, 
as between Underwood and the company, should be in favour of the company. 
That will be determined by the learned judge after report. But the defendants are 
also entitled to have it determined whether any part of the proceeds of the con- 
verted cheques was applied by Underwood in the payment of liabilities of the 
company. To the extent to which the proceeds were so applied, it appears to me 
at present, without formally deciding the point, that the prima facie measure of 
damage, the face value of the cheques, must be reduced. I agree with the order 
proposed. 


240) 


writing, 


A. L. Unperwoop, Lrp. v. Barcuays Banrk 


BANKES, L.J., said that the one issue which was peculiar to the Barclays Bank 
case was that the bank set up the case that they were holders for value of the 
cheques. Rocne, J., had decided on the facts that they failed to make out that 
case. He (Bankes, L.J.) agreed with the learned judge’s view and with the 
reasons given by Scrurron and Arkin, l.JJ., in support of that view. The 
appeal must be dismissed. 


SCRUTTON, L.J.—The defendants here raise a point which was not raised in 
the Bank of Liverpool case. They say that by erediting the cheques in their 
account with Underwood before the cheques were cleared, they became holders for 
value, in good faith and without notice, of the cheques as against Underwood and 
the true owner, and have, therefore, good title to the cheques. This defence does 
a pPPy to bwe cheques crossed ‘‘Not negotiable,” which cover £1,540 of the 
a Dees - £2,241 17s. The cases where an agent for collection becomes a 
a aics va ca must turn on an express or implied agreement between the bank 
Ben, era at the latter may draw against the cheques before they are cleared. 
ae ; J., si not been satisfied that there was any such agreement, and I do not 

iffer from him. There was certainly no express agreement. Though the cheques 
sia in fact credited to the customer's account before they were denied be 
oh he not informed of this, and I can see nothing to prevent the bank 
a eclining to honour the cheque if the payment in, against which it was 
drawn, had not been cleared. The bank cashiers did in fact use their discretion, 
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varying with each customer, whether they would, or would not, anticipate clearance 
in paying; but I can see no evidence from which to infer a binding agreement with 
the customer on the subject. None of these cheques was drawn against before 
‘clearance. In fact, after Barclays had absorbed the London and Provincial Bank, 
with whom Underwood had at first his account, there appears in the Barclay form 
of paying-in slip the note: 
‘‘The bank reserves the right, at its discretion, to postpone payment of 
cheques drawn against uncleared effects which may have been credited to the 
account.”’ 


This date is before the paying-in of the last cheques claimed for in this case. 1 
cannot, therefore, interfere with the refusal of RocHe, J., to find that the defen- 
dants were holders for value, and it is unnecessary to consider whether the form 
of endorsement gives them notice, so as to put them on inquiry as to defects. 


ATKIN, L.J.—In this case, the facts and issues are substantially the same as in 
the previous case with the exception that Barclays Bank contend that they were 
holders for value of the cheques paid into their account inasmuch as the amount 
of the cheques were credited to the customer’s account on the day on which they 
were paid in. If holders for value, they say that the plaintiffs have not established 
that the bank took the cheques with notice of the defect of title. It is unnecessary 
to consider the question as to notice of a defect of title, for, in my opinion, the 
bank fail to show that they were holders for value. It is sufficient to say that the 
mere fact that the bank, in their books, enter the value of the cheques on the 
credit side of the account on the day on which they receive the cheques for collec- 
tion, does not, without more, constitute the bank a holder for value. To constitute 
value there must be in such a case a contract between banker and customer, express 
or implied, that the bank will, before receipt of the proceeds, honour cheques of 
the customer drawn against the cheques. Such a contract can be established by 
course of business and may be established by entry in the customer's pass book, 
communicated to the customer and acted upon by him. Here there is no evidence 
of any such contract. No cheque paid in was ever drawn upon until cleared; and 
the form of paying-in slip in respect of some of the later cheques seems to indicate 
that the bank assumed that they had not entered into any such contract. That 
the course of banking business requires entries to be made forthwith in the ordi- 
nary course of business is well known, and no doubt led to the passing of the Bills 
of Exchange (Crossed Cheques) Act, 1906, enacted in consequence of the decision 
in Capital and Counties Bank, Ltd. v. Gordon (26). But neither that decision, nor 
the statute, lays down the rule, judicial or statutory, that if a bank credits a 
cheque at once in its books, that fact, without more, make the bank a holder for 
value. The present case cannot be distinguished from the case against the Bank 
of Liverpool and Martin’s, and the same result must follow. 





Appeals dismissed. 


Solicitors: Linklaters & Paines; Durrant, Cooper & Hambling; John Bartlett 


& Son. 
[Reported by W. ©. SANDFoRD, Esq., Barrister-at-Law. | 
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Re G. STANLEY & CO., LTD: - 


{Cuancery Division (Eve, J.), July 15, 16, 30, December 2, 1924] 


{Reported [1925] Ch. 148; 94 G.d'.Ch: 187" _ 150°. cole 
69 Sol. Jo. 86; [1925] B. & C.R. 1] 


Company—Winding-up—Fraudulent preference—Payment to principal creditor 
with intent to prefer guarantor—Right of liquidator to recover from 
guarantor—Bankruptey Act, 1914 (4 € 5 Geo. 5, c. 59), 8. 44 (1)—Companies 
(Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 210. 


Where a payment has been made to a principal creditor with intent to 
prefer a guarantor of the debt, s. 44 (1) of the Bankruptcy Act, 1914, enables 
the trustee in bankruptcy or the liquidator in the compulsory winding-up of a 
company to recover the payment from the guarantor, the person actually pre- 


ferred, 


Notes. Considered: Re Lyons, Ex parte Barclays Bank, Ltd. v. Trustee, [1934] 
All E.R.Rep. 124; Re Conley, Ex parte Trustee v. Barclays Bank, Ltd., [1938] 
2 All E.R. 127. Referred to: Re Singer ¢ Co. (Hat Manufacturers), Ltd., [1943] 
4 All E.R. 225. 

As to fraudulent preference in a winding-up, see 6 Hanspury’s Laws (3rd Edn.) 
682-685; and for cases see 10 Dicest (Repl.) 1029-1034. For Companies Acts, 
1947 and 1948, see 3 Hatssury’s Srarures (2nd Edn.) 444, 452. 


Cases referred to: 
(1) Re Mills, Ex parte Official Receiver (1888), 58 L.T. 871; 4 T.L.R. 284; 5 
Morr. 55, C.A.; 5 Digest 893, 7359. 
(2) Re Warren, Ex parte Trustee, [1900] 2 Q.B. 1388; 82 L.T. 502; 48 W.R. 523; 
44 Sol. Jo. 329, D.C.; 5 Digest 893, 7360. 


Also referred to in argument: 
Re Blackpool Motor Car Co., Ltd., Hamilton v. Blackpool Motor Car Co., Ltd., 
[1901] 1 Ch. 77; 70 L.J.Ch. 61; 49 W.R. 124; 45 Sol. Jo. 60; 8 Mans. 193; 
10 Digest (Repl.) 1032, 7137. 
Re Paine, Ex parte Read, [1897] 1 Q.B. 122; 66 L.J.Q.B. 71; 75 L.T. 816; 45 
W.R. 190; 18 T.L.R. 13; 41 Sol. Jo. 30; 8 Mans. 309; 5 Digest 856, 7181. 
Re ean Ex parte Chief Official Receiver (1886), 8 Morr. 129; 5 Digest 894, 


Adjourned Summons by which the liquidator in the compulsory winding-up of 
G. Stanley & Co., Ltd., asked for a declaration that (i) two sums of £250 paid to 
Simon Sherwinter, a director, and another two sums amounting together to £1,503 
18s. paid to Lloyd's Bank between August, 1922, and the date of the winding-up order 
so as to relieve the said Sherwinter of his liability under a guarantee to ‘the bank, 
were made with a view of giving him a fraudulent preference over the other creditors 
of the company, and were fraudulent and void as against the applicant; and (ii) that 
ea Sherwinter might be ordered to pay these sums to the liquidator. 

7 oe ‘aioe a ahs incorporated in 1919, the capital being £3,000 in 3,000 £1 
aa a e ea of carrying on business as manufacturers and dealers in 
ee oe ha were a two directors, namely, the respondent, S. Sherwinter, 
es aa ee sia was t managing director. For the purpose of carrying on the 
Sarat oe ee el tained an overdraft at the local branch of Lloyds Bank, 
phe Bhar es a y the respondent. Two payments of £250 were made by 
eld fe respondent in August and September, 1922, respectively, in 
Br Hed cme made by him on behalf of the company. Further sums 
RN coe pee ae the company about the same time, partly by business 

ee BS y by loan and amounting together to £1,508 18s., had been 
p 0 the credit of the company at the bank. All these payments were alleged 
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to be fraudulent preferences of the company’s creditors within s. 210 of the Com- 


panies (Consolidation) Act, 1908, under which the summons was taken out. That 
section provided : 


AN NTS yee payment . . . or,other act relating to property which would, if 
made or done by or against an individual, be deemed in his bankruptey a fradu- 
lent preference, shall, if made or done by or against a company, be deemed in 


the event of its being wound-up, a fraudulent preference of its creditors and be 
invalid accordingly.”’ 


In November, 1922, a petition was presented to the court asking that the company 


might be wound-up compulsorily, an order was made accordingly, and the applicant 
was appointed liquidator. 


Clayton, K.C., and Tindale Davis for the liquidator. 
Bennett, K.C., and G. W. H. Jones, for the respondent, raised a preliminary 


objection that such an order as was asked for on this summons could not go against 
their client as a guarantor. 


Cur. adv. vult. 


July 30. EVE, J., read the following judgment.—By this summons the 
liquidator of G. Stanley & Co., Ltd., asks in substance for a declaration that the 
payments to the respondent, Simon Sherwinter, of two sums of £250 each and 
the payment to the credit of the company’s account with Lloyds Bank of various 
other sums amounting to £1,503 18s. were made when the company was insolvent 
and within three months of the winding-up with a view of giving the respondent 
a preference over the other creditors of the company, and ought to be deemed fradu- 
lent and void as against the liquidator, and for payment by the respondent of the 
said sums of £250, £250, and £1,503 18s. The respondent does not dispute that 
the payments were made within the three months and that the company was 
insolvent, but he denies that any of them were made with a view of giving him a 
preference over the other creditors, and he argues that in any event the liquidator 
is not in the circumstances entitled to any order against him for payment of the 
moneys paid to the company’s credit at the bank. Upon the evidence it was made 
clear that no case of undue preference could be established in respect of either 
of the two sums of £250. They were paid to the respondent to recoup him moneys 
disbursed by him to take up acceptances for the accommodation of the company, 
the proceeds of which, less discount, had previously been paid to the company. 

The facts relating to the moneys paid to the bank are quite distinct. The 
respondent and his son were the sole shareho!ders and only directors of the com- 
pany, and the respondent had guaranteed the company’s overdraft at Lloyds Bank 
to the extent of £1,500. It is proved that by recourse to a registered money- 
lender and by selling for cash at less than cost price goods obtained on credit sums 
amounting to £1,503 18s. were raised and paid to the bank, and it is alleged that 
such payments were made with intent to benefit the respondent by reducing his 
liability under the guarantee and so amount to a fraudulent preference. The 
respondent was in fact called upon to pay the bank £420 and upwards under the 
guarantee, and is, therefore, a creditor of the company in respect of that payment. 
It is to be observed that the proceedings are not framed as a misfeasance summons 
seeking to make the respondent liable as a director, but are based expressly on 
s. 210 of the Companies (Consolidation Act, 1908 [see now s. 320 of Companies Act, 
1948]. In these circumstances counsel on behalf of the respondent submitted at 
the close of the applicant’s evidence that there was no case made out in respect of 
the two sums of £250, and that. even if the court came to the conclusion that the 
payments to the bank were made with a view to giving the respondent a preference, 
it could only declare the payments fraudulent and void and could not give effect 
to the declaration by ordering the respondent to pay the amounts to the applicant. 

In order to appreciate this submission it is necessary to read s. 44 (1) of the 
Bankruptcy Act, 1914. Tt is in these terms: 
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‘“‘Every conveyance or transfer of property, or charge thereon made, er ey 
payment made, every obligation incurred, and every judicial proceeding taken 
or suffered by any person unable to pay his debts as they become due from 
his own money in favour of any creditor, or of any person in trust for any 
creditor, with a view of giving such creditor, or any surety or guarantor for 
the debt due to such creditor, a preference over the other creditors, shall, if 
the person making, taking, paying or suffering the same is adjudged bankrupt 
on a bankruptcy petition presented within three months [now six months: 
see s. 115 (3) of Companies Act, 1947] after the date of making, taking, paying 
or suffering the same, be deemed fraudulent and void as against the trustee in 
the bankruptcy.” 

Now the creditor to whom the payments were made in this case was the bank; 
the creditor to prefer whom the payments are alleged to have been made was the 
respondent, he being guarantor for the debt due to the bank. It is common ground 
that the words ‘‘or any surety or guarantor for the debt due to such creditor’’ were 
inserted in the subsection I have just read in consequence of the decisions in 
Re Mills (1) and Re Warren (2). In the former of these cases an attempt to make 
the creditor to whom the payment was in fact made refund, on the ground that 
the payment had been made with intent to prefer the guarantor of the debt, failed 
because the person sought to be made liable, although he had received the money, 
was not the person whom it was intended to prefer. It was intended to prefer 
another person, namely, the surety for the debt thus paid. In the second case 
the application was made against the surety, but this also failed because the pay- 
ment, having been made to the principal creditor, was held not to have been a 
payment to or in favour of the surety. The effect of the two decisions, therefore, 
was that a payment made to a person whom it was not sought to prefer, could not 
be recovered from him because there was no fraudulent preference so far as he was 
concerned, nor from the person whom it was sought to prefer, because the payment 
was not made to him. The result was that a payment to the principal creditor 
with the intent to prefer the guarantor of the debt so paid could not be recovered 
either from the principal creditor or the guarantor, and it was to remedy this 
anomaly that the words I have already quoted were introduced into the Act. At 
the hearing I was impressed with the argument advanced on behalf of the respon- 
dent that the statute only contemplated the setting aside of the payment, but 
further consideration of the authorities has convinced me that the real object of 
the amendment of the section was to enable the trustee to recover the payment 
from the person actually preferred. Accordingly, I overrule the preliminary objec- 
tion raised on behalf of the respondent and the summons must be restored for 
further hearing next sittings. 


Dec. 2. The case came on again on this date when, after hearing the argu- 
ments, his Lordship decided on the facts that there was no fraudulent preference 
within the above-mentioned sections. 


= Summons dismissed. 
Solicitors: H. H. Wells & Sons; Raphael Zeffertt & Co. 


[Reported by A. W. Cnaster, Ese., Barrister-at-Law. |] 
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ROSE AND FRANK CO. v. J. R. CROMPTON & BROS., LTD. 


ove " Hee (Bankes, Scrutton and Atkin, L.JJ.), February 8, 9, 12, March 
€ 9 ; 
’ 


[Reported [1923] 2 K.B. 261; 92 L.J.K.B. 959; 129 L.T. 610; 
B 67 Sol. Jo. 538] 


[House or Lorps (The Earl of Birkenhead, Lord Atkinson, Lord Sumner, Lord 
Buckmaster, Lord Phillimore), June 23, 24, 26, December 5, 1924] 


[Reported [1925] A.C. 445; 94 Tek. pb. 120 102: L.1. 641; 
30 Com. Cas. 163] 


C Contract—Unenforceable at law—Agreement between parties—Intention that no 
legal interest be created—Validity—Sale of goods—Transaction carried out 
under agreement—Right of seller to payment of price—Right of buyer to 
damages for non-delivery—Rescission of contract—By agreement unenforce- 
able by law. 

In a document, signed by the plaintiffs and the defendants in 1913, the defen- 

D ___dants expressed their willingness that the existing arrangements between them 

and the plaintiffs for the supply by them to the plaintiffs of goods manufactured 
by them should be continued for a specified period, prices being quoted for 
periods of six months. The document concluded with the following clause: 
“This arrangement is not entered into, nor is this memorandum written, as 
a formal or legal agreement, and shall not be subject to legal jurisdiction in the 
E _silaw courts either of the United States or England, but it is only a definite ex- 
pression and record of the purpose and intention of the three parties concerned, 
to which they each honourably pledge themselves with the fullest confidence— 
based on past business with each other—that it will be carried through by each 
of the three parties with mutual loyalty and friendly co-operation.’’ The defen- 
dants determined this arrangement without notice, and the plaintiffs brought 

F an action for damages for breach of the contract which, they alleged, was con- 

tained in the document of 1913, and for non-delivery of goods ordered by them 
in 1919 in accordance with the course of business prescribed in the document. 

Held: (i) with regard to the document of 1918, it was true that when a 
tribunal had before it for construction an instrument which created a legal 
interest and the dispute was only as to the quality and extent of that interest 

G later repugnant clauses in the instrument cutting down that interest were to be 

rejected, but that doctrine did not apply when, as in the present case, the 
question was whether it was intended to create any legal interest at all; on 
construction, the ordinary and natural meaning of the clause in the document 
of 1913 was that the parties intended that the document should not be legally 
enforceable, and that clause dominated the whole document; and, therefore, 

H the plaintiffs’ action failed. 

(ii) with regard to the claim for damages for non-delivery, the document of 
1915 being unenforceable, there was no obligation on the plaintiffs to order 
goods or on the defendants to accept any order and deliver the goods, and, 
therefore, that claim must fail. 

(iii) but any actual transaction between the parties gave rise to ordinary 
legal rights, for the fact that it was not of obligation to do the transaction did 
not divest the transaction, when done, of its ordinary legal significance, and, 
therefore, the plaintiffs were liable to the defendants for the price of goods 
actually delivered to them under the course of business laid down in the docu- 
ment of 1913. 

(iv) with regard to agreements existing between the parties before the execu- 
tion of the document of 1913, that document, being unenforceable, could not be 
relied on as cancelling the pre-1913 agreements, because it was to have no 
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Sol. Jo. 713. Referred to: Jones v. Vernon's Pools, Ltd., beer = fe ’ 
Generally considered : Appleson v. Littlewood (H.), Ltd., [1939] 1 a ; ct © 
As to the negativing of the intention of the parties that a contrac iia 
enforceable at law, see 8 Hatspury’s Laws (8rd I.dn.) 54; Bad bcd to rescission, 
ibid., pp. 173-175. For cases see 12 Diaest (Repl.) 22, 372-376. 
Jases referred to: 
ark Balfour v. Balfour, [1919] 2 K.B. 571; 88 L.J.K.B. 10545, 12t li, T. B46. 
35 T.L.R. 609; 63 Sol. Jo. 661, C.A.; 12 Digest (Repl.) PANS ISE ' a 
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.T. 672; 15 W.R. 520; 12 Digest (Repl.) 401, 3108. 
(3) iis v. Baron & Co., [1918] A.C. 1; 87 L.J.K.B. 145; 118 L.T. 34, H.L.; 
12 Digest (Repl.) 398, 3086. 
(4) Re ey Benes v. Clarke (1881), 18 Ch.D. 17; 830 W.R. 94, C.A.; 44 
Digest 601, 4274. 
(5) Lens v. Devonshire Club (1914), The Times, Dec. 4th. 
(6) Ellison v. Bignold (1821), 2 Jac. & W. 503; 37 E.R, 720; 17 Digest (Repl.) 
400, 2054. 
(7) British and Beningtons v. North Western Cachar Tea Co., [1923] AC, 48; 
92 L.J.K.B. 62; 128 L.T. 422; 28 Com. Cas. 265; 13 Lloyd L.R. 67, H.L.; 
12 Digest (Repl.) 400, 3101. 
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Watling v. Lewis, [1911] 1 Ch. 414; 80 L.J.Ch. 242; 104 L.T. 132; 17 Digest 
(Repl.) 358, 1653. 

Furnivall v. Coombes (1843), 5 Man. & G. 736; 6 Scott, N.R. 9225 12:5.3.0.P. 
265; 1 L.T.0.S. 80; 7 J.P. 822; 7 Jur. 399; 134 E.R. 756; 17 Digest (Repl.) 
358, 1651. 

Williams v. Hathaway (1877), 6 Ch.D. 544; 12 Digest (Repl.) 478, 3558. 

Hussey vy, Horne-Payne (1879), 4 App. Cas, 311; 48 L.J.Ch. 846; 41 L.T. 1; 43 
J.P. 814; 27 W.R. 585, H.L.; 12 Digest (Repl.) 80, 440. 

Forbes v. Git, [1922] 1 A.C, 256; 91 L.J.P.C. 9751126 ID 61622. O0)7 Digest 
(Repl.) 359, 1655. 

Ford v. Beech (1848), 11 Q.B. 852; 17 L.J.Q.B. 114; 11.L.T.0.8. 45; 12 Jur. 310; 
116 E.R. 693, Ex, Ch.; 12 Digest (Repl.) 563, 4273. 

Scott v. Avery (1856), 5 H.L.Cas. 811; 25. L.J.Ex. 3808; 28 L.T.0.S. 207; 2 
Jur.N.S..815; 4 W.R. 148; 10-B.B: 11121, H.L.; 16 Digest 115, 149. 


Appeal and Cross-appeal from an order of the Court of Appeal (Bankes, Scrurron 
and Arkin, L.JJ.), reversing a decision of Bartyacue, J. 

The action was brought by a company, Rose and Frank Co., who carried on busi- 
ness in America, against two firms, J. & R. Crompton & Bros., Ltd., and Messrs. 
Brittains, Ltd., both of whom carried on business in this country. Crompton & 
Bros., Ltd., and Brittains, Ltd., were makers of a carbonising tissue paper; the 
Rose and Frank Co. were merchants who dealt in that paper, it being sent over to 
them in a state which was not absolutely finished. They finished it and sold it 
in America. The business relations between the three firms began as far back 
as 1905, and were embodied in letters dated Mar. 7, 1905, Dec. 24, 1908, and 
Nov. 9, 1911. These three contracts were renewed from time to time and a very 
considerable and a profitable business was done between the three parties. In 
1913 it was suggested by Messrs, Rose and Frank and acceded to by the defendants 
that these contracts should be continued for a specific period of time in order to 


A 
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A put the business on a sure foundation so far as period of time was concerned. 
Accordingly, a document was drawn up. It was signed by Brittains, Ltd., on 
July 8, and by J. & R. Crompton & Bros., Ltd., on July 11, and a counterpart was 
signed by the Rose and Frank company on Aug. 12, 1913. It provided: 


“As the business in carbonising tissues which is now being done between 
Messrs. Rose and Frank Co. of New York as purchasers and Messrs J. R. 
B Crompton & Bros., Ltd., of Bury, Lancashire, and Messrs. Brittains, Ltd., 
Cheddleton, Staffordshire, as manufacturers, has attained to a considerable 
volume, and Messrs. Rose and Frank Co. are of opinion that in the interests of 
the traders they represent assured arrangements for the supply of these papers 
should be made for some considerable period ahead, Messrs. J. R. Crompton 
& Bros., Ltd., and Messrs. Brittains, Ltd., hereby express their willingness 
C that the present arrangements with Messrs. Rose and Frank Co. for the sale of 
these papers, which are now jor one year only, shall be continued on the same 
lines as at present for a period of three years, say until Mar. 31, 1916, with the 
understanding that if it is desired by any of the three parties to alter or abrogate 
this arrangement at the expiration of that period six months’ notice shall be 
given before that date. If no notice be given by either party the arrangement 
D shall be regarded as continuing for a second period of three years subject to 
the same six months’ notice for alteration or abrogation as in the first period 

of three years.”’ 


The document then provided in detail for a course of business to be followed and 
concluded : 


E “This arrangement is not entered into, nor is this memorandum written, as a 
formal or legal agreement, and shall not be subject to legal jurisdiction in the 
law courts either of the United States or England, but it is only a definite 
expression and record of the purpose and intention of the three parties con- 
cerned, to which they each honourably pledge themselves with the fullest confi- 
dence—based on past business with each other—that it will be carried through 

F by each of the three parties with mutual loyalty and friendly co-operation. 

‘‘Prices.—Prices (which on the present occasion are being advanced 10 per 
cent. after the 80th April, 1913, for the rest of the current year by mutual con- 
sent on account of the increased cost of production) shail in future be quoted 
for periods of six months’ duration only. . . .” 


In May, 1919, the defendants, being dissatisfied with the way in which the plaintiffs 
G were carrying on their business in America, terminated the arrangement between 
the parties, and, accordingly, the writ in the present action was issued by the 
plaintiffs on Nov. 19, 1919. By their statement of claim the plaintiffs alleged, 
inter alia, that in the autumn of 1918 and during 1919 the defendants in breach of 
the alleged agreement of July, 1913, supplied persons other than the plaintiffs in 
America with carbonising tissues and in Canada with special and distinctive grades . 
H oof paper for carbonising suggested or introduced by the plaintiffs, and with blue 
carbonising tissues and supplied the tissues at prices lower than those at which 
they had been or were supplying the plaintiffs; that by cables on May 5 and 9 and 
by letter of May 10, 1919, the defendants refused to make any further deliveries 
to the plaintiffs and wrongfully repudiated the alleged agreement of July, 1913; 
that between Mar. 31, 1919, and Mar. 30, 1920, the plaintiffs would have required 
J 200 cases of paper from the defendants, J. R. Crompton & Bros., Ltd., and 800 
eases from the defendants, Brittains, Ltd., and that their estimated loss on the 
non-delivery of those goods was £10,146 on the 200 cases, and £112,977 on the 
800) cases. The plaintiffs also claimed £2,867 for depreciation of unsold stocks 
owing to the defendants having supplied other firms at prices lower than those 
charged to the plaintiffs. They further pleaded that, if the alleged agreement of 
July, 1913, was not valid, the earlier agreements not having been terminated by 
twelve months’ notice, were still in force, and that the defendants, J. R. Crompton 
& Bros., Ltd., had broken and repudiated those agreements, and that the defendants 
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made part deliveries in respect of four of certain orders, but in breach of the terms 
of the said sales failed to deliver the balance of those four orders, and in respect 
of the remaining orders made no deliveries at all. the defendants pleaded pe 
the arrangement of July, 1913, was made without consideration and was expressly 
or impliedly intended to be of no legally binding effect save 1n so far as the actual 
delivery of tissues by the defendants would raise a legal obligation on the plaintiffs 
to pay a reasonable price therefor. ‘lhey further said that all earlier contracts 
were determined by mutual consent when the arrangement of 1913 was made, and 
counterclaimed for £2,124 18s. 8d., being the reasonable price of tissues actua.ly 
delivered on Mar. 24. and April 8 and 17, 1919. BatuacuHe, J., held that the 
arrangement set out in the document of July 13 was legally binding against the 
defendants, and gave judgment for the plaintiffs. 

The defendants appealed to the Court of Appeal and on Mar. 23, 1928, judgments 
were read in which it was stated : 


BANKES, L.J. [having stated the facts].—The plaintiffs allege that the docu- 
ment fof July, 1913] is a contract in the strict sense of the word, involving each 
of the parties to it in a legal obligation to perform it. The defendants, on the other 
hand, say that the document is nothing of the kind, because it expressly provides 
that it shall not involve any of the parties in any legal obligation to perform any 
of its terms. There is, I think, no doubt that it is essential to the creation of a 
contract, using that word in its legal sense, that the parties to an agreement shall 
not only be ad idem as to the terms of their agreement, but that they shall have 
intended that it shall have legal consequences and be legally enforceable. In the 
case of agreements regulating business relations it follows almost as a matter of 
course that the parties intend legal consequences to follow. In the case of agree- 
ments regulating social engagements it equally follows almost as a matter of course 
that the parties do not intend legal consequences to follow. In some cases, such 
as Balfour v. Balfour (1), the law will, from the circumstances of the case, imply 
that the parties did not intend that their agreement should be attended by legal 
consequences. It no doubt sounds in the highest degree improbable that two firms 
in this country, arranging with a firm in the United States the terms upon which 
a very considerable business should be carried on between them over a term of 
years, should not have intended that their agreement as to those terms should be 
attended by legal consequences. It cannot, however, be denied that there is no 
reason in law why they should not so provide, if they desire to do so. 

The question, therefore, in the present case resolves itself into a question of 
construction. I see nothing in the surrounding circumstances which could justify 
an interpretation of the language used by the parties in the document of July, 
1913, in any other than its ordinary meaning. There is no ground for suggesting 
that the language used in the clause is not a bona fide expression of the intention 
of the parties. If so, it appears to me to admit of but one construction, which 
applies to and dominates the entire agreement. The intention clearly expressed is 
that the arrangement set out in the document is only an honourable pledge, and that 
all legal consequences and remedies are excluded from it. If this is the true con- 
struction of the clause, it must govern the entire arrangement, and there is conse- 
quently no room for the principle upon which the learned judge decided this part 
ot the case [that the clause was void as being repugnant to the rest of the docu- 
ment and contrary to public policy as ousting the jurisdiction of the King’s courts]. 
Once it is established that the language of the clause is the bona fide expression of 
the intention of the parties, the matter is, in my opinion, concluded, and it becomes 
manifest that no action can be maintained upon the agreement contained in the 
document of 1913. 

The next point which arises for decision is whether the pre-1913 arrangements 
are still in existence, and if in existence, whether they are enforceable. The point 
was partly argued before us, and reference was made to Noble v. Ward (2) and to 


what Wittrs, J., there said in reference to rescission of one agreement by the sub- 
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stitution of another. His view of the law that the question would be one for a 
jury was cited with approval in Morris v. Baron & Co. (3). When this point was 
urged before us we did, I think, intimate to counsel that this point must be tried, 
and that we did not propose to decide it. Whether this was a wise decision on 
our part I am not prepared to say, but after consideration I am satisfied that it is 
better to leave the matter as it stands than to direct any further argument upon it. 

The last point involved in the appeal is as to the so-called orders [given by the 
plaintiffs to the defendants in 1919 for goods to be delivered at the dates therein 
specified] referred to in the statement of claim. Barttuacne, J., decided that these 
orders were accepted by the defendants Cromptons, and when accepted became 
contracts legally binding upon these defendants, though not upon the defendants 
Brittains. [The plaintiffs claimed damages for non-delivery of these goods.] In 
these circumstances it appears to me manifest that these so-called orders were 
really requisitions under the existing 1913 agreement, intended to be orders to 
be executed by both the defendants under that agreement, the acknowledgment of 
the receipt of which by the defendants Cromptons did not give them the contractual 
force against one of the two defendants only which, but for the existence of the 
agreement, they might certainly have had. Had the orders been executed, the 
price at which they would have been executed would have been regulated by the 
terms of the 1913 agreement. No case is made by the plaintiffs that the defendants 
or either of them are bound by any estoppel in relation to these orders, or any 
of them. The case made is a simple one of offer and acceptance. For the reasons 
T have given, I think that this case fails. The defendants in my opinion succeed 
both on the point as to the legal effect of the document of July, 1913, and as to 
the legal effect of the orders mentioned in the statement of claim. 


SCRUTTON, L.J.—In 1913 the parties concurred in signing a document which 
gives rise to the present dispute. I agree that if the clause beginning ‘‘This 
arrangement’’ were omitted, the courts would treat the rest of the agreement as 
giving rise to legal relations, though of great vagueness. But the clause in question 
beginning ‘‘This arrangement’’ is not omitted. Bartnacue, J., thought that by 
itself this clause ‘‘plain as it is’’ means that the parties shall not be under any 
legal obligation to each other at all, but, coming to the conclusion that without 
this clause the agreement would create legal obligations, he takes the view that 
the clause must be rejected as repugnant to the rest of the agreement. He also 
holds that, if the clause merely means to exclude recourse to the law courts as a 
means of settling disputes, it is contrary to public policy as ousting the jurisdiction 
of the King’s courts. 

In my view, the learned judge adopts a wrong canon of construction. He should 
seek the intention of the parties as shown by the language they use, not in part 
of that language only, but in the whole of that language. It is true that in deeds 
and wills where it is impossible from the whole of the contradictory language 
used to ascertain the true intention of the framers, resort may be had, but only 
as a last expedient, to what Jrsset, M.R., called ‘the rule of thumb’’ in Re 
Bywater (4), of rejecting clauses as repugnant according to their place in the docu- 
ment, the later clause being rejected in deeds and the earlier in wills. But before 
this heroic method is adopted of finding out what the parties meant by assuming 
that they did not mean part of what they have said, it must be clearly impossible 
to harmonise the whole of the language they have used. It is quite possible for 
parties to come to an agreement by accepting a proposal with the result that the 
agreement concluded does not give rise to legal relations. The reason of this is 
that the parties do not intend that their agreement shall give rise to legal relations. 
This intention may be implied from the subject-matter of the agreement, but it 
may also be expressed by the parties. In social and family relations such an in- 
tention is readily implied, while in business matters the opposite result would 
ordinarily follow. But I can see no reason why, even in business matters, the 
parties should not intend to rely on each other’s good faith and honour, and to 
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exclude all idea of settling disputes by any outside intervention with the accom- 
panying necessity of expressing themselves so precisely that outsiders may have 
no difficulty in understanding what they mean. If they clearly express such an 
intention I can see no reason in public policy why effect should not be given to 
their intention. 
Both legal decisions and the opinions of standard text-writers support this view. 
In Balfour v. Balfour (1) the court declined to recognise relations of contract as 
flowing from an agreement between husband and wife that he should send her 
€30 a month for her maintenance. ArK1n, L.J., speaking of agreements or arrange- 
ments between husband and wife involving mutual promises and consideration in 
form, said: ‘‘They are not contracts because the parties did not intend that they 
should be attended by legal consequences.’’ In the early years of the war [of 
1914-18], when a member of a club brought an action against the committee to 
enforce his supposed rights in a club golf competition, I non-suited him for the 
same reason—that from the nature of the domestic and social relations, I drew the 
inference that the parties did not intend legal consequences to follow from them : 
Lens v. Devonshire Club (5). Mr. Leake says (Contracts (7th Edn.) p. 3). that: 
‘“‘an agreement as the source of a legal contract imports that the one party 
shall be bound to some performance, which the latter (sic) shall have a legal 
right to enforce.”’ 


In Str Frepertck Pottock’s language (Contracts (9th Edn.) p. 3) an agreement 
to become enforceable at law must 
‘““be concerned with duties and rights which can be dealt with by a court of 
justice. And it must be the intention of the parties that the matter in hand 
shall, if necessary, be so dealt with, or at least they must not have the 
contrary intention.” 


Str Winiiam ANSoN requires in contract ‘‘a common intention to affect’’ the legal 
relations of the parties. Judged by this test, I come to the same conclusion as 
the judge that the particular clause in question shows a clear intention by the 
parties that the rest of their arrangement or agreement shall not affect their legal 
relations, or be enforceable in a court of law, but in the words of the clause, shall 
be ‘‘only a definite expression and record of the purpose and intention of the three 
parties concerned, to which they each honourably pledge themselves,’’ and ‘‘shall 
not be subject to legal jurisdiction.’’ If the clause stood first in the document, the 
intention of the parties would be exceedingly plain. The cases cited to us to the 
contrary were cases in which the form of the other part of the document, as a 
covenant in a deed, or a grant of a right in property in legal terms, clearly showed 
an intention to create a legal right, and subsequent words, purporting not to define, 
but to negative, the creation of such a right, were rejected as répienant, In 
Ellison v. Bignold (6), where the parties under seal ‘‘resolved and wevnan and did 
by way of declaration and not of covenant spontaneously consent and agree  Lorp 
[-Lpon laid aside ‘‘the nonsense about agreeing and declaring without sovenanting 
An agreement under seal is quite inconsistent with fofagia relations cripias 
therefrom, and in the present case I think the parties, in expressing their vague 
and loosely worded agreement or arrangement, have expressly stated their intention 
that it shall not give rise to legal relations, but shall depend only on mutual honour- 
ve trust. This destroys the decision of BarLnacue, J., so far as it is based on 
ao that the document of 1918 gives rise to legal rights which can be en- 
bsp a unnecessary for the judge below to decide the next point, whether, if the 
ee gave rise to no legal rights, the earlier agreements which contained 
se sae REAL _ be enforced. This turned on whether the parties in coming 
- a8 ement of 1913 intended to rescind the earlier agreements except in so 
ar as they were incorporated in the new agreement, and even then only t 
ert as as honourable obligations. It follows from Morris v. Baron ‘ Co “@) 
af a valid contract may be rescinded by an agreement unenforceable in law, the 
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test being whether the parties intend to rescind the old agreement. replacing it by 
& new agreement which may incorporate many of the old terms or merely to vary 
the old agreement which remains effective except in so far as it is varied: see per 
Lorp Sumner, British and Beningtons v. North Western Cachar Tea Co. (7). Morris 
v. Baron & Co. (8) also says that the intention of the parties would be a question 
of fact, though the House of Lords themselves decided the question of fact: see 
per Lorp Hatpane ([{1918] A.C. at p. 21). I have carefully considered the docu- 
ments and the forcible argument of counsel for the defendants on this point, and 
have come to the conclusion that the parties who transformed a contract between 
two parties into an honourable arrangement between three parties incorporating 
some parts of the old arrangement, varying others, and adding fresh terms, clearly 
intended to abandon or rescind the old arrangement and leave their relations 
depending on the new honourable understanding of 1913. Any alternative claim 
on the documents before 1918 therefore fails. 

The remaining question is the claim in the statement of claim for damage for 
the non-delivery of the whole of the undelivered part of the goods said to be legally 
due under some thirty-two specified orders. The judge below, deciding that the 
agreement of 1913 was legally enforceable, held that any facts giving a legal answer 
under the agreement would also give a lezal answer to the claim under the separate 
orders. But he said that, had he held the arrangement of 1913 not enforceable 
in law, he would have held that a legal claim arose under the specific orders. As 
I have held the agreement of 1913 not enforceable in law, I have now to consider 
the position of the separate orders. For if they were given under an unenforceable 
arrangement, they may so far as not executed partake of the character of the over- 
riding agreement under which they came into existence. The clause in the agree- 
ment of 1913 relating to the supply of goods to Rose and Frank, for which they 
have the sole agency in the United States, appears to run as follows. Rose and 
Frank agree that the volume of business in any year shall not fall in any year below 
the average of three years, 1910 to 1912, ‘‘without such explanations as shall be 
considered satisfactory’? by Cromptons and Brittains. The latter two firms on 
their part agree that they will ‘‘subject to unforeseen circumstances and contin- 
gencies do their best . . . to respond efficiently and satisfactorily to the calls of 
Messrs. Rose and Frank Co. for deliveries both in quantity and quality.’’ Accord- 
ingly, in December, 1918, the English manufacturers are asking for Rose and 
Frank's ‘‘prospective requirements,’’ and on Jan. 24, 1919, Rose and Frank send 
some thirty-two orders for deliveries, for various dates, some as far ahead as Oct. 1, 
1919. They say they have not yet determined the full quantity of paper they 
will require in the year, but send orders which will cover part of their wants. 
Messrs. Crompton, on Feb. 12, 1919, write a letter which appears to me fully to 
carry out the vague arrangements in honour which I have held to be constituted 
by the arrangement of 1913, but, as made under that arrangement in honour, to 
give rise to no legal obligation. It runs as follows: 

“We beg to acknowledge receipt of your favour of the 24th ult., contents of 

which are duly noted. We also thank you for the twenty-four orders for 286 

cases of Messrs. Brittains’ papers, and eight orders for sixty-four cases of our 

paper, to all of which we will give our best attention, and Messrs. Brittain 
write us with regard to the orders for their papers that they are endeavouring 
to let you have deliveries this year up to at least the full 100 per cent. for the 
standard year ending Feb. 28, 1918, but that at the moment conditions are 
particularly uncertain. Nevertheless, they would like us to assure you that 
they would give their most careful attention to your requirements, and en- 
deavour to let you have the fullest output they possibly can, and they add 
that time will make the position clearer.”’ 

This I cannot construe as a binding acceptance of a legal proposal. It is, in my 

opinion, an assurance that the suppliers will do their best to comply with the 

probable requirements of the agents, but do not bind themselves as conditions are 
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‘ticularly uncertain. So far as delivery w 
Pee Pm to payment of price would follow, but I uation is ae aero 
i i judgement of BAILHACHE, ¢-, 

for non-delivery. In my view, therefore, the judg . MILE x 
that the issue of liability for damages under the legally binding iii ne 
1913 and the special orders shall be tried by himself, should be peabia : a 
judgment for £224 3s. 6d. for the plaintiffs and £2,124 for the defen ri s 4 
costs stand. The defendants should have the costs of the hearing to date here 


and below. 


ATKIN, L.J.—The first question in this case is whether the paren Ne 
by the defendants on July 11, 1913, with a counterpart signed by the plaintiis re 
Aug. 12, 1913, constituted a contract between the parties. To create a contrac 
there must be a common intention of the parties to enter into legal obligations, 
mutually communicated expressly or impliedly. Such an intention ordinarily will 
be inferred when parties enter into an agreement which in other respects conforms 
to the rules of law as to the formation of contracts. It may be negatived impliedly 
by the nature of the agreed promise or promises, as in the case of offer and 
acceptance of hospitality, or of some agreements made in the course of family life 
between members of a family as in Balfour v. Balfour (1). If the intention may 
be negatived impliedly it may be negatived expressly. In this document, construed 
as a whole, I find myself driven to the conclusion that the clause in question ex- 
presses in clear terms the mutual intention of the parties not to enter into legal 
obligations in respect to the matters upon which they are recording their agree- 
ment. I have never seen such a clause before, but I see nothing necessarily absurd 
in business men seeking to regulate their business relations by mutual promises 
which fall short of legal obligations, and rest on obligations of either honour or 
self-interest, or perhaps both. In this agreement I consider the clause a dominant 
clause, and not to be rejected, as the learned judge thought, on the ground of 
repugnancy. I might add that a common instance of effect being given in law 
to the express intention of the parties not to be bound in law is to be found in cases 
where parties agree to all the necessary terms of an agreement for purchase and 
sale, but subject to a contract being drawn up. The words of the preliminary agree- 
ment in other respects may be apt and sufficient to constitute an open contract, 
but if the parties in so agreeing make it plain that they do not intend to be bound 
except by some subsequent document, they remain unbound though no further 
negotiation be contemplated. Tither side is free to abandon the agreement and 
to refuse to assent to any legal obligation; when the parties are bound they are 
bound by virtue only of the subsequent document. On this, the main question, 
I agree with the judgments of the other members of the court. 

The plaintiffs have an alternative claim against the defendants J. R. Crompton 
& Bros., Ltd. They say that before 1913 they had been for years doing business 
with these defendants on the terms of binding agreements terminable on notice, 
and that if the arrangements made in 1918 did not result in contractual relations, 
the contracts in existence at that date have never been terminated, and they sue 
for their breach. The defendants Cromptons, by their defence, content themselves 
with a denial that the agreements in question were in force in 1919, the date of 
the alleged breach. They do not allege notice to terminate; nor do they allege 
rescission, as I think technically they should; but their case in substance is that 
the former agreements were rescinded by mutual consent when the arrangement 
of August, 1913, was made. If the document of August, 19138, were a contract, 
there would, I think, be no doubt that the true inference in law would be that by 
entering into fresh contractual obligations covering the whole field of the former 
contracts, the parties must be taken to have agreed to rescind the former contracts. 
But we have now to assume that there were no contractual obligations undertaken 
in 1913, and the question is: What was the effect of the new arrangement upon 
existing contracts? This seems to me to be the point reserved by Lorp ArKinson 
in Morris v. Baron & Co. (3), where he is considering the effect upon a written con- 
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tract for the sale of goods of a subsequent parol contract inconsistent with the terms 
of the first. 


“Tf the parol agreement were absolutely void it might possibly be otherwise; 
but owing to the terms of s. 4 of the Sale of Goods Act, 1893, this latter ques- 
gs does not arise in this case, and it is not, in my view, necessary to decide 
it. 
There seems to be no difference in principle between a void contract and an agree- 
ment which is not a contract; the essence of the matter is that in neither case do 
the purported stipulations result in legal obligations. The question raised appears 
to me difficult. I think it quite conceivable that a man whose express object was 
that ‘‘assured arrangements should be made for the supply of paper for some con- 
siderable period ahead’’ might assent to an honourable understanding extending the 
period of agency, but might be unwilling to relinquish the only substantial rights 
he had in his existing agreements; and I think the repeated reference in the record 
of the honourable understanding to the continued existence of present arrange- 
ments would encourage this view. On the other hand, I also think it conceivable, 
though I personally should think it improbable, that a man having the avowed 
object referred to would abandon his legal rights for the benefits he hoped to get 
under the new arrangement. But, whatever the true view is, I am of opinion that 
this court is not in a position to decide the question for three reasons. 

It is plain from the decision in Morris v. Baron & Co. (3), adopting the judgment 
of Wutes, J., in the Exchequer Chamber in Noble v. Ward (2), that the question 
of recission is a question of fact; in Noble v. Ward (2) a question for the jury: see 
per Lorp Fintay, [1918] A.C. at p. 10, and Lorp Hatpane, ibid. at p. 18. On this 
question of fact I do not think we are sufficiently informed of the relevant circum- 
stances to pronounce. It would be necessary to consider what the actual existing 
contracts were, as constituted by letters and modified, if at all, by subsequent 
correspondence and course of business. It would be further necessary to consider 
the circumstances under which the arrangement of August, 1913, was made, and 
the conduct of the parties under it. The question, though raised in the pleadings 
and mentioned to the learned judge, was not considered by him, and his construc- 
tion of the contract made it unnecessary. Some, but very few, of the relevant 
letters were read before us, the discussion being limited on behalf of the plaintiffs 
for the reason hereinafter given. In the circumstances, I come to the conclusion 
that this matter should be ordered to be re-tried. 

The question of the orders given in 1919 requires separate consideration. I my- 
self am at a loss to understand how the provisions of the arrangement of 1913, 
whether binding or not, affect the matter. The general relation of the parties 
was that the plaintiffs were to be the sole vendors of the defendants’ goods in the 
United States of America. Agreements constituting one party sole selling agent 
in a defined area of the other party’s goods are, of course, common. Their special 
provisions vary; often the agent enters into a correlative obligation that he will 
not sell within his area any other maker’s goods of similar description. Sometimes 
the manufacturer is under no legal obligation to sell any or any particular amount 
of goods to the selling agent; sometimes the agent succeeds in putting him under 
such an obligation. In this case the defendants by the honourable understanding 
entered into the vague engagement contained in the document which had as a basis 
the average turnover for the last three years before the agreement. But whatever 
the terms of the agreement or understanding, it contemplated, as nearly all such 
agreements do, that the actual business done under it should be done by particular 
contracts of purchase and sale upon the terms of the general agreement so far 
as applicable. The actual business was done in this case, as in countless others, 
by orders for specific goods given by the ‘‘agent’’ and accepted by the manufacturer 
or merchant. To see whether the orders given were accepted the terms of the 
alleged acceptance have to be regarded. In this case I find that after a correspon- 
dence as to the possible requirements of the plaintiffs for the whole of the year, the 
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plaintiffs, on Jan, 24, 1919, write: 
‘‘We have not yet determined the full quantity of paper that we will require 
from you and Brittains, but realising that you have no special orders from us, 
we are sending you orders enclosed which will cover part of our wants for the 
year 1919.’’ 


Enclosed were orders all addressed to Messrs. Cromptons: ‘‘Please enter our order 
for the following goods and ship... to us at....’’ The blanks were all filled up 
by various directions, ‘‘When convenient,’’ ‘‘As soon as possible, I eb. 1, Mar, 1, 
April 1, up to Dec. 1, 1919, and the destination was either New York or Toronto. 
The price and terms are left blank, and I agree with the learned judge that these 
are sufficiently defined by the course of business between the parties. No question 
arises before us as to the provisions of s. 4 of the Sale of Goods Act, as it was 
expressly waived by counsel for the defendants. The order proceeds: ‘‘Kindly 
acknowledge and state when you will ship.’’ The last words obviously mean: 
‘‘Advise us when the time comes of any proposed shipment.’’ The answer is on 
Feb. 12, 1919: 


“We... thank you for the twenty-four orders for 286 cases of Messrs. Brittains’ 
papers and eight orders for sixty-four cases of our paper, to all of which we will 
give our best attention.”’ 


Pausing there, this is the common formula of acceptance in the business world 
which has been treated as acceptance in countless cases since merchants first 
wrote to one another. It would be understood as an acceptance passing between 
two merchants while there was no obligation at all on the part of the vendor to 
accept. Why it should bear a different meaning in a case where there is an honour- 
able understanding by the merchant to accept up to some vague limit, I am unable 
to understand. The letter continues, 


‘‘and Messrs. Brittains write us with regard to the orders for their papers that 
they are endeavouring to let you have deliveries this year up to at least the 
full 100 per cent. for the standard year ending Feb. 28, 1918, but that at the 
moment conditions are particularly uncertain.” 


This seems to me to relate to the business likely to be done over the whole year, 
and particularly to the plaintiff's statement in the letter of Jan. 24, 1919, under 
reply that they had not yet determined the full quantity of paper that they would 
require, and that they would send on further orders later. I read the whole letter 
as saying: ‘*We definitely accept these orders and as to further orders for Brittains’ 
paper we expect to be able to execute them up to the 1918 quantity, but this is not 
certain."’ I cannot think that any business man receiving the letter of Feb. 12 
would understand that the writers were making their acceptance conditional on 
Brittains’ choosing to supply the goods. If Messrs. Cromptons meant to convey 
that after using the previous formula, they should have used much more definite 
language. The remaining orders are order 4661, an order for goods ‘‘as soon as 
possible,’’ sent on Feb. 7 and accepted on Feb. 25: ‘*We thank you for your order 

. and we will endeavour to get this through during the next three or four weeks,”’ 
and six further orders for Brittains’ paper sent on Mar. 11, three ‘‘at once,’ and 
three for July 1 accepted on Mar. 29, 1919: ‘‘We thank you for the six orders for 
Messrs. Brittains’ paper which we have passed on to them, and the same will have 
their best attention."’ It may be noticed that some of the orders so sent, and, as 
I think, so accepted, were in fact executed. The dispute is as to the large balance 
that remained unexecuted. In my view this is a very plain case of acceptanee 


of a written order, and I entirely agree with the judgment of Barmnacur, J., on 
this part of the claim. 


I should vary the order of Bar, 
July, 1913, is not a legally 
rescission to be tried under th 
tried."’ 


AILHACHE, J., by declaring that the agreement of 
binding agreement, but allowing the question of 
e order as one of the ‘‘other issues remaining to be 
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The plaintiffs appealed to the House of Lords and the defendants cross-appealed. 


R.A, Wright, K.C., and C. J. Conway for the appellants. 


Sir John Simon, K.C., Clauson, K.C., T. Eastham, K.U., and J. Wylie for the 
respondents. 


The House took time for consideration. 
Dec. 5, The following opinions were read. 


LORD PHILLIMORE.—At the conclusion of the arguments in this case none of 
your Lordships had, I think, any doubt what our judgment ought to be, but as 
there were several points to be dealt with, your Lordships took time to consider 
how best to express your decision upon them. We are all still, I believe, of the 
same mind, and there is no reason for further delay. The appellants, Rose and 
Frank Co., carry on business in the United States as dealers in carbonising tissue 
paper, which they have been in the habit of buying from England, then treating 
in some manner, and selling in the perfected state. Their relations with the 
respondents, James R. Crompton & Bros., Ltd., began as early as 1905, and there 
were three arrangements, which for the purposes of this appeal we may assume 
to have been binding contracts, under which Rose and Frank Co. were to be en- 
titled to have the exclusive or nearly exclusive right of selling Crompton and 
Brothers’ carbonising tissues in America, subject to twelve months’ notice—a notice 
which was never given. In 1913 circumstances led to the relations between the 
parties being re-considered; and it was then for the first time brought to the 
notice of Rose and Frank Co. that the respondents, Brittains, Ltd., had been 
interested with Cromptons in supplying the carbonising tissue. Thereupon the 
three parties entered into the arrangement which has given rise to the present 
litigation. It is dated July 8, 1913, and in the earlier part of it appears to be a 
binding agreement under which the English companies agree to confine the sale of 
all their carbonising tissue in the United States and Canada to Rose and Frank Co. 
—subject to certain defined exceptions—and Rose and Frank Co. agree to confine 
their purchases of the same stuff exclusively to the two English companies and 
to do their best to increase their trade. The arrangement was to last for three 
years subject to six months’ notice. The other supplementary provisions need 
not be stated, but towards the end of the document appears this remarkable clause : 


“This arrangement is not entered into, nor is this memorandum written, as a 
formal or legal agreement, and shall not be subject to legal jurisdiction in the 
law courts either of the United States or England, but it is only a definite 
expression and record of the purpose and intention of the three parties con- 
cerned, to which they each honourably pledge themselves with the fullest con- 
fidence—based on past business with each other—that it will be carried through 
by each of the three parties with mutual loyalty and friendly co-operation.”’ 

There is no explanation upon the record, and no suggestion was made by counsel 
at the Bar of any reason for the introduction of this remarkable clause. ; During 
the progress of the hearing it occurred to some of your Lordships that it might 
have been inserted in order to avoid the operation of some American law discourag- 
ing monopolies. But this was a mere surmise. For whatever reason it was intro- 
duced the clause is there, and it remains for the courts to give the proper effect 
ae terms of this arrangement, whatever may be its force or effect, were con- 
tinued by correspondence for a second three-yearly period, and by arrangement in 
August, 1918, till Mar. 31, 1920. During the early part of 1919 differences arose 
between the parties. The respondents thought that the appellants were not con- 
ducting the business as they should, and that their (the respondents’) interests 
were suffering. Accordingly, on May 5, they demanded by telegram compliance 
with certain requirements, threatening, if the requirements were not met, to com- 
municate direct with the consumers. On the same day the appellants telegraphed 
back that they refused to consent to terminate the agreement and would hold 
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r any violation of contract, and they demanded 
Is they had ordered; but on May 9 and 10, by cable 
and letter, the respondents definitely refused to allow further aa ha ise 
made. During the existence of the arrangement the appellants ha wie : 
to the respondents Cromptons, from time to time, orders for certain nae ya fe) 
cases of tissues to be delivered at various dates. The documents took this form. 
An order from the appellants to Cromptons : ‘*Please enter our order for the follow- 
ing goods and ship.’’ Then followed either a specific date—usually the first of 
the month—or, if no specific date, then ‘‘as soon as possible, and the place to 
which they were to be shipped, either New York or sometimes Toronto, as the 
nature of the articles required. In compliance with these orders the respondents 
used to ship the goods. A few of the orders sent in this way in the early part of 
1919 were complied with, but the others had not actually been complied with by 
the time of the quarrel and were not fulfilled afterwards. 

On Nov. 19, 1919, the appellants brought their action, treating the arrangement 
as a binding contract and claiming damages for the breach, alternatively averring 
that the three earlier agreements were still in force and claiming damages for their 
breach, and as a third alternative relying on the several specific orders for parcels 
of goods in the early part of 1919 as having been accepted by the respondents 
Cromptons and constituting specific contracts and claiming damages for the non- 
delivery of these goods. As to this part of their claim, they made no case against 
the respondents Brittains, Ltd. The respondents joined in their defence and 
contended that the arrangement was not a binding contract, and that the earlier 
agreements were not binding contracts or had expired by lapse of time. They also 
offered an alternative plea that if the respondents, Cromptons, ever made any of 
the earlier agreements, then ‘‘all of such agreements were determined by mutual 
consent by virtue of or alternatively at the date of the signing of the document [the 
arrangement of 1913] and/or alternatively the plaintiffs by signing the said docu- 
ment and acting thereon are estopped from relying on any of the said alleged 
agreements.”’ 

As to the appellants’ claim in respect of the specific orders, they denied that these 
orders gave rise to any contracts, said that the requirements of s. 4 of the Sale 
of Goods Act had not been complied with, and further that these orders and 
acceptances, if any, were given as part of a specification under the arrangement of 
1913, and that, if that arrangement did not constitute any legal contract, neither 
did these orders with provisional acceptances constitute contracts. They further 
pleaded misconduct on the part of the appellants justifying them in determining 
the agreement. By an order made by McCarpir, J., the action was transferred 


to the Commercial List, and it was ordered that the court should try all questions 
of liability 


the respondents accountable fo 
iinmediate shipment of the parce 


“except the issue as to whether the appellants committed certain acts which 
were alleged by the respondents to have justified the respondents in determining 
the agreements (if any) between the parties’’; 


’ 


and all questions as to damages. The order provided that the court should construe 
all the agreements. 

These issues were then tried by Bamuacur, J. He decided that the arrange- 
ment of 1913 was a binding contract, and further that if the appellants were ulti. 
mately held to fail on this ground, they had a good case as to the orders and 
acceptances. He then dealt with two comparatively small money questions, direct- 
ing judgment for the plaintiffs for £244 odd with costs up to the ae of the 


admission of this claim, and for the respondents Cromptons for £2,124 odd with 
costs up to the date of admission; and he gave the appellants the costs of the 
hearing before him in any event. The present respondents appealed from this 
order, and the Court of Appeal came unanimously to a different conclusion to that 
of Baituacue, J., with respect to the arrangement of 1913, and by a maori 
(Bankes and Servrron, L.3J., Ark. L.J., dissenting), thought that Bitexcae “y 
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was also wrong on the question of orders and acceptances. They declined, how- 
ever, to determine whether the pre-1913 arrangements were still in existence, and 
whether if in existence they were enforceable, and said that this matter remained 
to be tried. They gave the respondents costs of the issues on which they were 
successful and the costs of the appeal. Appeal and cross-appeal have been pre- 
ferred from this order and are now before your Lordships for decision. 

With regard to the first and most important point, that of the legal force or want 
of force of the arrangement of 1913, your Lordships are, I conceive, of one mind 
with the Court of Appeal. I do not propose to repeat their reasoning, with which 
I venture to concur, but I wish to add one observation. I was for a time impressed 
by the suggestion that as complete legal rights had been created by the earlier 
part of the document in question, any subsequent clause nullifying those rights 
ought to be regarded as repugnant and ought to be rejected. This is what happens 
for instance in cases where an instrument inter vivos purports to pass the whole 
property in something either real or personal, and there follows a provision pur- 
porting to forbid the new owner from exercising the ordinary rights of ownership. 
In such cases this restriction is disregarded. But I think the right answer was 
made by Scrurron, L.J. It is true that when the tribunal has before it for con- 
struction an instrument which unquestionably creates a legal interest and the 
dispute is only as to the quality and extent of that interest, then later repugnant 
clauses in the instrument cutting down that interest which the earlier part of it 
has given are to be rejected, but this doctrine does not apply when the question is 
whether it is intended to create any legal interest at all. Here, I think, the over- 
riding clause in the document is that which provided that it is to be a contract of 
honour only and unenforceable at law. 

With regard to the next point, namely, the right of the plaintiffs to recover 
damages for non-delivery of the goods specified in the particular orders for the year 
1919, it should be stated that the defence under the Sale of Goods Act was aban- 
doned at the trial. On this point I agree with your Lordships in preferring the 
judgments of Bamnacue, J., and ATKIN, L.J., to that of the majority of the Court 
of Appeal. According to the course of business between the parties which is 
narrated in the unenforceable agreement, goods were ordered from time to time, 
shipped, received, and paid for, under an established system; but the agreement 
being unenforceable, there was no obligation on the American company to order 
goods or upon the English companies to accept an order. Any actual transaction 
between the parties, however, gave rise to the ordinary legal rights; for the fact 
that it was not of obligation to do the transaction did not divest the transaction 
when done of its ordinary legal significance. This will, I think, be plain if we 
begin at the latter end of each transaction. Goods were ordered, shipped, and 
received. Was there no legal liability to pay for them? One stage further back. 
Goods were ordered, shipped, and invoiced. Was there no legal liability to take 
delivery? I apprehend that in each of these cases the American company would 
be bound. If the goods were short-shipped or inferior in quality, or if the nature 
of them was such as to be deleterious to other cargo on board or illegal for the 
American company to bring into their country, the American company would 
have its usual legal remedies against the English companies or one of them. Busi- 
ness usually begins in some mutual understanding without a previous bargain. 
However, as to this claim for damages for the unfulfilled orders, the defendants 
have, under the terms of the order of McCarpin, J., the defence open to them that 
the conduct of the appellants was such as to justify them in determining the agree- 
ments to deliver. 

There remains the matter of the cross-appeal. This, I think, succeeds. The 
unenforceable agreement cannot (it is true) be relied upon as cancelling the pre- 
vious agreements, because it was to have no legal weight, but the parties who 
entered into the relations implied by the unenforceable agreement must have 
previously cancelled, as they could do by mutual consent, all the es 
ments. Upon the documents which were before the court—which were, indeed, 
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materials before the court—the proper inference to be drawn was that A 
the arrangement of 1913 was, though unenforceable, intended to supersede all 
previous arrangements or agreements whether enforceable or unenforceable. The 
principle laid down in Morris v. Baron & Co. (3) followed in British and Beningions, 
Lid. v. North Western Cachar Tea Co., Same vy. Baintgoorie (Dooars) Tea Co., 
Same v. Mazdehee Tea Co. (7), is the one which governs the present case. It was 

a pity, I think, that the Court of Appeal determined, apparently against the view B 
of Scrutron, L.J., to remit this issue for trial instead of deciding it themselves. 

I think they should have decided it and decided it in favour of the respondents 
and cross-appellants. 

Upon the whole, I would advise your Lordships to restore the judgment of 
Barbuacue, J., except that part of it which declares ‘‘that the agreement of July, 
1913, is a legally binding agreement against both defendants,”’ and directs that the C 
plaintifis should have the costs of the hearing before him as against the defendants 
Brittains, Ltd., and I would advise that the plaintiffs (the present appellants) 
should have the costs of the appeal to the Court of Appeal as against the defendants 
Cromptons. I presume that the respondents and defendants Brittains, Ltd., had no 
separate costs on that appeal. With regard to the costs of the appeal to your 
Lordships’ House, the appellants have succeeded in what may prove a very sub- D 
stantial part of their case, but, on the other hand, the result of the issue still to be 
tried may wipe out their claim. The respondents, Brittains, Ltd., have been 
successful, but I imagine that before your Lordships’ House, as in the Court of 
Appeal, they had no separate costs. I think that the right order would be that 
neither side should have any costs of the appeal, but that the cross-appellants 
should have the costs of their cross-appeal. Any costs of the action not disposed 
of by these orders should be disposed of by the judge who tries the remaining 
issue. The case should be remitted to the High Court of Justice with a declara- 
tion that it be disposed of accordingly. 


LORDS BIRKENHEAD, ATKINSON, SUMNER, and BUCKMASTER con- 
curred in the judgment delivered by Lorp Parmuimore. F 
Appeal allowed in part. 


the only 


Solicitors: Rawle, Johnstone & Co., for Addleshaw, Sons, and Latham, Man- 
chester; Wild, Collins, and Cross. 
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LEEDS INDUSTRIAL CO-OPERATIVE SOCIETY v. SLACK 


[House or Lorns (The Earl of Birkenhead, Viscount Finlay, Lord Dunedin, 
Lord Sumner, Lord Carson), March 13, 14, 17, 18, May 30, 1924] 


B [Reported [1924] A.C. 851; 93 L.J.Ch. 436; 131 L.T. 710; 
40 T.L.R. 745; 68 Sol. Jo. 715} 


High Court—Jurisdiction—Award of damages in lieu of injunction—Quia timet 
action—Easement—lInterference—Compensation for future injury—Chancery 
Amendment Act, 1858 (Lord Cairns’ Act) (21 & 22 Vict., c. 27), s. 2. 

By s. 2 of the Chancery Amendment Act, 1858 (Lord Cairns’ Act): ‘‘In all 
C cases in which the Court of Chancery has jurisdiction to entertain an application 
for an injunction against . . . the commission or continuance of any wrongful 
act . . . it shall be lawful for the same court, if it shall think fit, to award 
damages to the party injured either in addition to or in substitution for such 
injunction . . . and such damages may be assessed in such manner as the 
court shall direct.’" This enactment was repealed by the Statute Law Revision 
TD and Civil Procedure Act, 1883, s. 8 and schedule, but by s. 5 the repeal was 
not to affect the jurisdiction established by the repealed s. 2, now vested in the 
High Court by s. 16 of the Supreme Court of Judicature Act, 1873 [replaced 
by s. 18 of the Supreme Court of Judicature (Consolidation) Act, 1925]. In the 
exercise of the jurisdiction originated by s. 2 the court has jurisdiction to grant 
damages in lieu of an injunction, not only where the act complained of has been 
E done, but also in a quia timet action where the injury is merely threatened 
and no wrongful act has yet been committed, as, for instance, where, according 
to plans which have been prepared, a building the erection of which has not 
been begun will, when completed, infringe the right to light enjoyed by a 
neighbouring tenement. In such a case the measure of the damages will be 
PF the damage to be sustained in the future by the injury which an injunction, if 
granted, would have prevented. 
So held by the Ear or Birkenneap, Viscount Fixtay and Lorp Dunepin; 
Lorp Sumner and Lorp Carson dissentiente. 
Dicta in Dreyfus € Co. v. Peruvian Guano Co. (1889), 43 Ch.D. 316, dis- 
approved. 
G Decision of Court of Appeal, [1923] 1 Ch. 481, reversed. 


Notes. Considered: Fishenden v. Higgs ¢ Hill, Ltd., [1935] All E.R.Rep. 435. 
Referred to: Peech v. Best, [1930] All E.R.Rep. 268. 

As to damages in addition to or substitution for an injunction, see 21 Hatssury’s 
Laws (8rd Edn.) 849, 357-360; in the case of interference with an easement, see 
ibid., vol. 12, pp. 617-619. For cases see 28 Diaest (Repl.) 788-796, 19 Dicest 
187-195. For Chancery Amendment Act, 1858, see 18 Havssury’s Statutes (2nd 
Edn.) 456. 
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Appeal from an order of the Court of Appeal (reported [1923] 1 Ch. 431), afirm- 


C ing a decision of Romer, J. 


The plaintiff and the defendants were the owners of premises on opposite sides 
of and abutting on a narrow passage known as Albion Square, Leeds. The defen- 
dants, having decided to re-build their premises, pulled down the existing building 
and commenced the erection of the new, and the plaintiff complained that the 
erection, even so far as it had proceeded, constituted an unlawful interference 
with some, at least, of his ancient lights and asserted that the completion of the 
building in accordance with the defendants’ proposed plans and elevations would 
greatly aggravate such interference. Accordingly, on May 15, 1922, he com- 
menced this action claiming by his writ, in a form both prohibitory and mandatory, 
an injunction to restrain the interference of which he complained. At the trial it 
appeared that at the date of the writ no unlawful interference with the plaintiff's 
ancient lights had taken place. The defendants’ new building had not then pro- 
ceeded far enough, and, therefore, the action in its origin was, and at the trial, it 
remained a quia timet action only, although the writ asked for a mandatory as well 
as for a prohibitory injunction. The Court of Appeal (Lorp STERNDALE, M.R., and 
Warrincton, L.J.; Youncer, L.J., dissenting) held, affirming the decision of 
Romer, L.J., that though, apart from authority, they would be of opinion that the 
wide words used in s. 2 of the Chancery Amendment Act, 1858 (Lord Cairns’ Act), 
did give jurisdiction, though the injury was only threatened, to the Court of 
Chancery to give damages in lieu of an injunction, leaving it to the discretion of 
the judge not to exercise it where the difficulties of assessing the damages were 
too great, they thought they ought to follow the views expressed by their predeces- 
sors in that court that s. 2 of the Act conferred no jurisdiction to award damages in 
a case where no wrong had actually been done. The defendants appealed. 


J. H. Cunliffe, K.C., and W. E. Vernon for the appellants. 
T. R. Hughes, K.C., and J. E. Harman for the respondent. 


The House took time for consideration. 
May 30. The following opinions were read. 


VISCOUNT FINLAY.—This action was brought on May 19, 1922, by Slack, 
the respondent in the present appeal, against the appellant society. The claim 
was (i) for an injunction restraining the further erection of certain buildings by 
the society so as to obstruct the plaintiff's ancient windows in Nos. 2, 3 and 4 
Albion Square, Leeds; (ii) for an order on the defendants to pull down so much 
of the building as caused such an obstruction, and (iii) for damages. The case was 
tried by Romer, J., who found that the defendants’ buildings, when completed 
according to the plan, would cause an actionable obstruction of the plaintiff's 
lights, but that no such obstruction had yet taken place. He further said that, in 
his opinion, the interference with the plaintiff’s legal rights when the building was 
completed would be small and capable of being estimated in money, and that the 
plaintiff could be adequately compensated by damages. He said, however, that he 
considered he ought to act upon the opinion expressed by the members of the Court 
of Appeal in Dreyfus v. Peruvian Guano Co: (1), that there was no jurisdiction 
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to give damages in a case in which no injury had accrued, and, therefore, he granted 
an injunction restraining the defendants from the prosecution of the building so 
as to cause illegal obstruction to the plaintiff's windows. The Court of Appeal by 
a majority (Lorp SrerNpALE, M.R., and WaRRINGTON, L.J.) dismissed an appeal by 
the society (Younger, L.J., dissenting). The society now appeal to your Lordships 
House, asking that it may be held that the court has jurisdiction to give damages, 
that the order for an injunction should be reversed, and the case remitted to the 
Chancery Division to make the proper order under the circumstances. Your Lord- 
ships are asked on this appeal to deal solely with the question of jurisdiction to 
award damages in such a case as the present. 

Until Lord Cairns’ Act damages could be obtained only in a court of common law. 
Such damages were given only in respect of a cause of action which had accrued at 
the date of the commencement of the action. No damages could be recovered for 
injury which was merely threatened, but, of course, the damages might include 
compensation for consequences of the injury already committed which it was proved 
would occur in the future. In 1858 Lord Cairns’ Act was passed. Section 2 is as 
follows : 


‘In all cases in which the Court of Chancery has jurisdiction to entertain an 
application for an injunction against a breach of any covenant, contract, or 
agreement, or against the commission or continuance of any wrongful act, or 
for the specific performance of any covenant, contract, or agreement, it shall 
be lawful for the same court, if it shall think fit, to award damages to the 
party injured either in addition to or in substitution for such injunction, or 
specific performance, and such damages may be assessed in such manner as 
the court shall direct.’’ 


Learned and elaborate arguments have been addressed to your Lordships’ House 
upon the construction of this enactment. Does it empower the court to award 
damages in lieu of an injunction when injury is threatened, but has not yet been 
done? 

In my opinion, this question must be answered in the affirmative. The power 
given is to award damages to the party injured, either in addition to or in substitu- 
tion for an injunction. If the damages are given in addition to the injunction, 
they are to compensate for the injury which has been done, and the injunction 
will prevent its continuance, or repetition. But if damages are given in substitu- 
tion for an injunction, they must necessarily cover not only injury already sustained, 
but also injury that would be inflicted in the future by the commission of the act 
threatened. If no injury has yet been sustained, the damages will be solely in 
respect of the damage to be sustained in the future by injuries which the injunction, 
if granted, would have prevented. The power conferred on a Court of Chancery 
by Lord Cairns’ Act included power to give damages in respect of a past injury. 
This in itself was a useful extension of jurisdiction, as it would prevent the hard- 
ship involved by the necessity of going to another court to get such relief. But 
the enactment did not stop there. In terms it gave power to substitute damages 
for an injunction. Such a substitution in the very nature of things involves that 
the damages are to deal with what would have been prevented by the injunction, 
if granted. In the present case the building has not proceeded far enough to 
constitute an actionable wrong in respect of the plaintiff's lights, and an injunction 
would prevent the commission of that wrong in the future. On what principle 
can it be said that, until there has been some interference with the plaintiff's 
windows, the court cannot give damages in lieu of an injunction against obstruc- 
tion? Such a construction would impose a purely arbitrary and meaningless 
restriction on the relief to be given under the Act. To say that the power to give 
damages under Lord Cairns’ Act applies only to what has already been done, 
would be at least logical, and this was the proposition put forward in his most 
admirable argument by counsel for the respondent, but it seems to me that it is 
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inconsistent with the terms of the Act and that it would, in practice, nullify the 
provision that damages may be given in substitution for an injunction. 

It is, however, the fact that in Dreyfus v. Peruvian Guano Co. (1) an opinion 
was expressed by Bowen, L.J., with the concurrence of Corron and Fry, L.JJ., that 
Lord Cairns’ Act did not confer on the Court of Chancery any jurisdiction to award 
damages in a case in which no wrongful act had been committed by the person 
against whom an injunction is sought. This view was not necessary for the con- 
clusion at which the majority of the court arrived, but it appears to have been 
carefully considered. It has always been treated, and always must be treated, 
with the utmost respect, but even if there had been an actual decision of the 
Court of Appeal, it would, of course, not be binding upon your Lordships’ House. 
It has been discussed on many occasions, and it is now your Lordships’ duty to 
consider whether the opinion was well founded. Attempts have been made on 
behalf of the appellants in the present case to explain away what was said in 
Dreyfus’ Case (1). These attempts have, in my opinion, entirely failed. Whether 
right or wrong, what was said by Bowen, L.J., and assented to by the other 
members vf the court, is perfectly clear. Sir Horace Davey had asserted that, 
although it might be assumed that there had been no tortious act in law at all, 
damages might be given, because Lord Cairns’ Act had clothed the Court of 
Chancery with jurisdiction to give them on a threat of injury which would give 
rise to the jurisdiction for injunction. Bowen, L.J., said in terms that the Act did 
not clothe the Court of Chancery with any such jurisdiction. He said: 


“Tt is true the section applies in all cases in which the Court of Chancery has 
jurisdiction to entertain an application for an injunction, but the only weapon 
with which the court is armed by virtue of the section is to award damages to 
a party injured, which must, I think, mean damages where damage has arisen, 
and in a case where no damage has arisen in the ordinary sense of the term 
as known to lawyers, I am of opinion that the court has no power to give 
damages.’’ 


I am unable to take this view of the Act. It appears to me that such a view must 
proceed upon the basis that the power of giving damages for torts which Lord 
Cairns’ Act confers upon the Court of Chancery was only to give damages according 
to the rules which had prevailed in the courts of commou law, and in respect of 
wrongs already committed. This would confine the operation of the Act within 
very narrow limits, and appears to me not to be reconcilable with the language of 
the Act. Injunctions are given to prevent wrongs which are threatened and the 
power to give damages in lieu of an injunction must, in all reason, import the 
power to give an equivalent for what is lost by the refusal of the injunction; for 
this purpose compensation only for what has passed would be futile. On the other 
hand, there would be no sense in saying that the accrual of some injury is to be a 
condition precedent to damages in place of an injunction. 

It has been suggested that it follows from the provision that the power to give 
damages to the party injured, that some injury must have happened. The words 
‘to the party injured’’ seem to me quite apt, according to the ordinary use of 
language, to denote parties injured or to be injured, including those who will be 
injured by buildings against which the court refuses an, injunction. Section 2 
deals with cases in which the Court of Chancery has jurisdiction to entertain an 
application for an injunction “against the commission or continuance of any 
wrongful act.’ Some particular tort is threatened; nothing has yet been done. 
The commission can be restrained by injunction. How can it be said that the 
power to give damages instead of an injunction does not apply in such a case? 
It has been urged that the word ‘‘damages’’ must be used as denoting compensa- 
tion for what has already happened. It is, of course, true that a court of eommon 
law gives damages as compensation for past wrongs, but the word “damages ‘is 
perfeetly apt to denote compensation for the damage which will be sustained if a 
building is allowed to proceed so as to obstruct ancient lights. If an injunction 
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is granted the obstruction will never take place. If damages are given instead of 
the injunction, they must be in respect of an injury which is still in the future. 
With the utmost respect for the members of the Court of Appeal in Dreyfus’ Case 
(1), and more particularly for Bowen, L.J., I feel constrained to say that I am 
unable to concur in the opinion given in that case on this point. There has been 
no such general acquiescence in the correctness of that opinion as to make it in- 
convenient that we should put upon the Act the construction which seems to us 
the natural and right one. For the present purpose it is sufficient to quote what 
was said on this subject in 1893 by Linptey, L.J., in Martin v. Price (2): 


“The question whether the court has jurisdiction to award damages by way of 
compensation for an injury not yet committed, but only threatened and in- 
tended, is by no means free from difficulty. On the one hand this court, in 
Dreyfus v. Peruvian Guano Co. (1), expressed a clear opinion against the 
existence of such jurisdiction. On the other hand, it has been very commonly 
assumed (and there are several observations by eminent judges favouring the 
view) that there is such a jurisdiction; and in Holland v. Worley (3) the late 
Prarson, J., did award damages in lieu of an injunction, which, if granted, 
would have been simply preventive, and in no sense mandatory. The question 
is one of very great importance; but we do not think it right to keep the parties 
waiting while we make up our minds upon it.”’ 


And so Martin v. Price (2) was decided upon special grounds which left open the 
question which now arises for decision. 

It has been urged as an objection to the construction of Lord Cairns’ above 
stated, that it would give the Chancery Courts power to legalise the commission 
of torts by any defendant who was able and willing to pay damages. The courts 
have on more than one occasion expressed their determination to prevent any 
abuse of the Act in this direction. It is sufficient to quote two passages from the 
reports on this subject. The first occurs in the judgment of Liyptey, L.J., in 
Shelfer v. City of London Electric Lighting Co. (4): 


‘The jurisdiction to give damages instead of an injunction is in words given 
in all cases; but the use of the word ‘damages’ has led to a doubt whether the 
Act applies to cases where no injury at all has yet been inflicted, but where 
injury is threatened only. Subject, however, to this doubt, there appears to 
be no limit to the jurisdiction. But in exercising the jurisdiction thus given 
attention ought to be paid to well settled principles; and ever since Lord 
Cairns’ Act was passed the Court of Chancery has repudiated the notion that 
the legislature intended to turn that court into a tribunal for legalising wrong- 
ful acts; or in other words, the court has always protested against the notion 
that it ought to allow a wrong to continue simply because the wrongdoer is able 
and willing to pay for the injury he may inflict.” 


The other occurs in the judgment of Bucxtey, J., in Cowper v. Laidler (5): 


“The court has affirmed over and over again that the jurisdiction to give 
damages where it exists is not so to be used as in fact to enable the defendant 
to purchase from the plaintiff against his will his legal right to the easement.’” 


These passages britg-out very clearly the scope of the Act and the care taken-to 
prevent abuse of its powers. 

There is one other point upon which I ought to say a few words, and that is, the 
repeal of Lord Cairns’ Act by the Statute Law Revision Act, 1883. Lord Cairns’ 
Act became law in 1858. Section 16 of the Supreme Court of Judicature Act, 
1873 [see now s. 18 of the Supreme Court of Judicature (Consolidation) Act, 1925), 
vested in the High Court justices the jurisdiction which was vested in or capable 
of being exercised by the Courts of Chancery and ‘the courts of common law. All 
courts of the Chancery Division acquired thereby the power of awarding damages, 
and they had, of course, the power of granting injunctions. In 1883 there was 
passed the Statute Law Revision and Civil Procedure Act of that year which 
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repealed Lord Cairns’ Act, but with the proviso in s. 5 that the repeal should not 
affect any jurisdiction, principle, or rule of law or equity established or confirmed 
by any enactment so repealed. The Statute Law Revision Act, 1898, repealed 
parts of that Act of 1883, including s. 5, and the repealing section of the Act of 
1898 (s. 1) contains a proviso that the Act shall not affect any principle or rule of 
law or established jurisdiction, notwithstanding that the same might have been 
affirmed by or derived from any of the repealed enactments. There has been a 
general consensus of opinion that Lord Cairns’ Act, or something equivalent to it, 
has remained in force after the statute law revision repeal of 1888. It is a truism 
that a statute law revision repeal was never intended to alter the law, but merely 
to remove from the Statute Book enactments which were obsolete or unnecessary. 
The repeal of 1883 must have proceeded on the view that Lord Cairns’ Act was no 
longer necessary, and that its place had been taken by some equivalent provision. 
Baeeauiay, L.J., in Sayers v. Collyer (6), took the view that notwithstanding the 
repeal in 1883, the substance of Lord Cairns’ Act remained in force. He relied both 
on the proviso of the Statute Law Revision Act itself and on the Judicature Act 
as clothing the court with jurisdiction, both as to injunction and as to damages. 
Lorp EsuHer in Chapman, Morsons & Co. v. Guardians of the Auckland Union (7) 
rested his opinion to the same effect entirely on the view that the Judicature Act 
had given full powers, and, therefore, that Lord Cairns’ Act had become unneces- 
sary. Bucxuey, J., in Cowper v. Laidler (5) was of the opinion that the juris- 
diction of the court under Lord Cairns’ Act is preserved by the provisions of the 
repealing Act itself, notwithstanding the repeal. 

In my opinion, the view presented on behalf of both of the parties at your Lord- 
ships’ Bar, that the substance of Lord Cairns’ Act remains in force in spite of the 
repeal, is correct. For the purpose of arriving at the conclusion it is, I think, 
necessary to look at the combined effect of the Judicature Act, 1873, and the 
saving clauses in the Statute Law Revision Acts; for this purpose the saving clauses 
in the two repealing Acts are to the same effect. The Judicature Act conferred 
the power to award damages on the courts of the Chancery Division, and in esti- 
mating the damages the principles which Lord Cairns’ Act laid down are still 
applicable by virtue of the saving clause in the Statute Law Revision Act. The 
court, therefore, retains the power of awarding damages on the principles which 
I have stated in dealing with the terms of Lord Cairns’ Act itself. The Act itself 
is now repealed, but the combined effect of s. 16 of the Judicature Act and the 
saving clause is that the law and practice on this point remain unaltered. I think 
it unfortunate that Lord Cairns’ Act was included in the statute law revision 
repeal of 1883, and suspect that it proceeded on some misapprehension, possibly 
the view that it conferred merely the right of giving damages as at common law. 
The repeal did not extend to Ireland, so that the Act still appears in the revised 
statutes, and all that has been gained by the repeal is that the expense of printing 
the few words in the statute which relate to England has been saved. Any 
person who uses the revised statutes may be a good deal puzzled by finding that 
the Act appears there as if it were an Trish statute. Lord Cairns Act is one which 
is continually referred to, and will be continually referred to in English cases, as 
giving, in a convenient form, results which it might cost some effort and a good 
deal of time to work out afresh, and its absence from the revised statutes is to be 
regretted. Though the Act is gone, the law which it laid down still exists, and 
this case, like many others of the same kind, has throughout, from beginning to 

alt with on this view. 
ee paragon the injunction granted should be dissolved and the case remitted 
to the Chancery Division with a declaration that there is jurisdiction to give 
damages. I am authorised to state that my noble and learned friend, LORD 


BIRKENHEAD, agrees with this judgment. 


LORD DUNEDIN.—I cannot help remarking that I think the judgments in this 
appeal are in a peculiar position. On the question of construction of the statute 
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all four judges are—so far as their own opinions are concerned—of one mind that 
the jurisdiction in question is conferred by the words used. Romer, J ” considered 
that he was bound by the decision of the Court of Appeal in Dreyfus’s Case (1). 
Youncer, L.J., considered that the Dreyfus (1) decision did not bind him, and 
would, therefore, have given effect to his own opinion. He was, however, out- 
voted by his two colleagues, who took up a position which personally I cannot 
quite appreciate. They said that Dreyfus’s Case (1) did not bind them, but that 
the dicta in Dreyfus’s Case (1) must be followed, and, if wrong, must be put right 
by a higher court, that is to say, your Lordships’ House. If a decision 1s binding 
there is an end of it. But if you have only to do with dicta, though such dicta 
may well serve to help you to form your own opinion, I cannot see that you ought 
to follow it. It is a different question when a practice follows on dicta. A prac- 
tice it might not be right to disturb, but then it is the practice and not the dicta 
that forms the binding authority. Further, the present case seems to be the 
last in which such a course ought to be followed, because Lorp LinDLEy, Ladies 
sitting in the Court of Appeal with A. L. Sir and Davey, L.JJ., distinctly stated 
in Martin v. Price (2) that the question was still an open one. In my view, I 
respectfully think that Lorp SternpaLe, M.R., and WARRINGTON, L.J., ought not 
to have confined themselves to the question whether the dicta in Dreyfus’s Case (1) 
were carefully considered—their conclusion is one with which I cordially agree— 
but ought to have considered whether their own opinions or the dicta in Dreyfus’s 
Case (1) were right, and, if they thought that their view was right, to have said 
so, and let a higher court, if it was so minded, go back to Dreyfus’s Case (1). 

On the merits, I think it necessary to say very little, for I have had an oppor- 
tunity of carefully considering the judgment just delivered by my noble friend who 
has preceded me, and he has exactly expressed my views. Put in a single sen- 
tence, my view is that the words ‘‘against the commission”’ clearly point to the 
inclusion of that state of circumstances which give rise to an application quia 
timet; that the words ‘‘injured’’ and ‘‘damages’’ need not, and should not, be 
taken in the purely technical sense; that there is injury in a threat, and that 
damages in substitution for an injunction, if once one holds that an injunction 
may be a quia timet injunction, clearly point to a pecuniary payment equalling 
the loss to be occasioned by the act against which, but for the provision in question, 
an injunction would have been obtained; and, further, I think that there is no 
fear of abuse of the power, in view of the authorities which Lorp Finuay has 
quoted. I, therefore, concur in the judgment proposed. 


LORD SUMNER.—The question here is whether the High Court has jurisdiction 
to refuse an injunction, when a wrong is apprehended, but has not yet been 
committed, and to award damages in lieu of it, or whether, until some wrong has 
been committed, its jurisdiction is limited to the grant or refusal of an injunction 
in order to prevent the commission of any wrong. The extent of the jurisdiction 
is to be determined by finding the meaning which the words of s. 2 of Lord Cairns’ 
Act bore, on a true construction, prior to the formal repeal of that Act in 1883. 
There is no authority which binds your Lordships’ judgment on this question, 
though there are numerous expressions of opinion and some decisions in the courts 
below. As the question turns ultimately on the construction of the words, I 
apprehend that the best course is to consider them first, and apart from authority. 

The section, expressed in one sentence, falls into parts. The second specifies the 
power newly conferred by the Act. The first states the class of cases within which 
the power may be exercised. Without in the least disregarding the importance of 
the first part of the section, I think that it is the language, which describes the 
newly conferred power, that first demands attention. This power, a discretionary 
one, is to award (i) damages, (ii) to the party injured, and this either in addition 
to or in substitution for an injunction. It would seem, therefore, to be only 
capable of being exercised where there is a party injured and where damages are 
capable of being assessed and awarded. What grounds are there for a contrary 
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construction ? To turn now to the first part of the section, which states the area 
for the exercise of the power. The cases, in which the power is exercisable, are 
all the cases in which, when the Act passed, injunctions could be granted or 
specific performance could be decreed, for I take it that breaches of contracts, 
agreements and covenants and injunctions against the commission or continuance 
of wrongful acts, cover among them the whole field, to which these remedies apply. 
I think, however, that all cases must mean all cases in which the power as defined 
is applicable. So far as specific performance is concerned, they must always be 
eases where there has been an antecedent breach. No damages could be awarded, 
either in addition to or in substitution for any other remedy, where the right to be 
vindicated is a consensual one, and has not yet been violated. It is, therefore, 
only in the case of injunctions against wrongful acts that any opportunity could 
arise for the exercise of this new power, where the wrongful act is only appre- 
hended, and has not yet been committed. It is also fairly plain that a very 
extensive and sufficient content is already given to the section, even though it be 
not carried so far as to include cases of applications for protection against appre- 
hended wrongs. It may be true to say that, if the section is not carried so far, 
an important class of cases will be left outside its operation, but it is not at any 
rate possible to say, that, without the inclusion of quia timet actions, the section 
would be an insignificant extension of the powers of the court. 

I think that the appellants’ main stress must be laid on the word ‘‘against.”’ 
The expression ‘‘commission or continuance’’ certainly seems to differentiate that 
which is continuing from that which is not, and to cover by the word ‘‘commis- 
sion’’ something which is not yet completed. It does not follow that the word 
‘‘commission” by itself will apply before anything is done at all. <A tortfeasor 
commits a nuisance when he begins to do the act which constitutes the nuisance, 
and not before, and an adequate content can be given to this expression by applying 
‘‘eommission’’ to something that is being done and ‘‘continuance’’ to failure to 
undo that which has been done. The words have, however, to be read in con- 
junction with the words ‘‘injunction against.’ So read I do not say that they 
cannot cover the case of a preventive application, quia timet, but they do no more 
than bring such cases within the possible field of the exercise of the power, where 
no actual wrong has begun when the proceedings commence. They cannot in 
themselves have the further effect of extending the words in which the power itself 
is conferred. Whether that power is exercisable in a quia timet action must 
depend on the latter part of the section. Again, it must be noted that the section 
endeavours to embrace in a single sentence many differing cases and subjects, and 
perhaps suffers from excessive compression. It includes contract and tort, specific 
performance and injunction, commission and continuance of wrongs. It does not 
follow that the power conferred applies equally and always to all these different 
things, or must always be applicable to every case. The words ‘‘intended or 
actual’ after ‘‘commission’’ would have cleared up the ambiguity, which otherwise 
exists, and they are certainly not words that can be implied. The words which 
define the power, in my opinion, are neither apt nor adequate for the wide effect 
which is contended for. In a quia timet action there is no party injured at the 
commencement of the proceedings. It is just because he is not injured, but 
frightened, that he sues at all. I know of no authority for saying that injured 
means aggrieved, and to say that injured includes ‘‘alarmed and aggrieved” is to 
beg the question. Again, until a wrong has been actually committed, to award 
a sum of money in substitution for an injunction is to fix the price at which a 
court will licence an intending tortfeasor to commit a wrong, to which the victim 
of it refuses to consent. It may have been right to confer on the Court of Chancery 
this novel power, but no word so unsuitable as ‘‘damages’’ could have been selected 
for the purpose. In such a case the defendant has 80 far done nothing at all, but, 
wishing to lay hands on what does not belong to him, may hope to find a court 
of equity the most convenient place in which to effect his purpose. The succeed- 
ing words of the clause—‘‘in addition to such injunction’’—plainly mean, that the 
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power to award damages in addition to an injunction is prasad te 
the wrong has been done already. Why should the words *‘in subs ov ne * 
have a wider scope? Damages ‘‘in addition’’ are real common law pre i 
the true meaning of the word. What warrant is there for construing the same 
word, when it is ‘‘in gubstitution,’’ in some sense which, down to that time, was 
unknown alike to courts of common law and to courts of equity? To award 
damages to the party injured’’ are words perfectly apt to describe the power of 
compensating the person who has suffered a tort, but, to my mind, by no construc- 
tion can they be made to mean power to award money to a person who has not 
suffered a tort. The past participle ‘‘injured’’ is the word used: it cannot also 
be made to include the future participle ‘‘about to be injured.”’ That would be 
not construction, but reconstruction. The whole point of a preventive injunction 
is to forestall injury, and in such a case as the present the truth is that the plaintiff 
is a party, who is crying out, and quite rightly too, before he is hurt. He is doing 
so before any damage is done, or any damages arise, simply in order to get protec- 
tion against the commission of an anticipated act, which, if committed, will be 
unlawful. So far as these words go, they mean, according to their grammatical 
construction, a party who has suffered some injury and nothing else. 

Next, the word ‘‘damages’’ means money compensation for wrong done. The 
term is a legal term of art, before 1858 inapplicable, so far as I know, to any 
jurisdiction in equity. It postulates the commission already accomplished of 
injuria cum damno, and it is the compensation, measured in money, which a court 
of law would award to the party who had thus suffered damnum. The party injured 
must be a party injured by somebody or something. It may be ‘‘injured by the 
commission of the wrongful act’’ or ‘‘injured by the tortfeasor,’? whom the court 
would restrain from such commissions in the future as well as order to pay damages 
for what he has already done, but beyond this construction cannot go. The words 
always remain inapplicable to the case of a party, who is not yet injured at all. 
It is quite true that the jurisdiction, which has been exercised, in fact, in pur- 
suance of s. 2, where damages are awarded in lieu of an injunction, has differed 
in two respects from the jurisdiction as to damages exercised in courts of common 
law. For the purposes of the assessment, (i) the injuries suffered by the plaintiff 
have been taken as at the date of the judgment of the court, and not as at the 
commencement of the action only; and (ii) the sum awarded has been calculated 
so as to include the whole injurious effects both present and future, so as to be, in 
intention at any rate, a compensation once and for all for what has been actually 
done up to the date of the judgment with all its consequences. On the other 
hand, for damage actually done by the invasion of the plaintiff's rights, the courts 
of common law would have awarded damages only in respect of damage suffered 
at and before the commencement of the action, leaving him to bring fresh actions 
for damage suffered thereafter. On this principle also, they would have calculated 
the damages, exclusively of anything attributable to subsequent prejudice to be 
suffered by the plaintiff arising after the commencement of the proceedings, and 
not included in the action. Without suggesting any doubt, I express no opinion 
about these differences. After all they relate to procedure only; they cannot in 
any way affect the particular point now under consideration. The difference arises 
in each case from the construction of the words of the section, which has been 
adopted in the Chancery Division. Damages, it is said, which are in addition to 
or in substitution for an injunction, can only come into question when the time 
has arrived for the grant or the refusal of the injunction. For this purpose, in- 
junction means a perpetual injunction after the hearing, and not an interlocutory 
injunction granted merely to keep things in medio. Further, no money awarded 
in substitution can be justly awarded, unless it is at any rate designed to be a 
preferable equivalent for an injunction, and, therefore, an adequate substitute for 
it, and this involves the necessity for taking the future as well as the past and 
the present into account so as to end matters once for all, instead of awarding 
damages only toties quoties as was done in common law actions, leaving the 
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injured party to bring as many further actions as there might be further separate 
torts: Stokes v. City Offices Co., Ltd. (8), Lorp Cranwortu, L.C.; Fritz v. Hobson 
(9), Fry, J. Such questions can only arise after the statutory jurisdiction to 
award damages to the party injured has attached. If, on the true construction of 
the section, that jurisdiction attaches only when some party has been injured, so 
as to become entitled to some ‘‘damages,’’ these questions do not affect that con- 
struction, but belong exclusively to the subsequent process of calculating the 
damages to be awarded. Right or wrong, the practice throws no light on the 
construction of the words which determine the conditions under which any juris- 
diction to give damages at all must arise. 

If, however, the words of the enactment are not in themselves clear, as, for my 
part, I think they are, the next step is to consider the nature and scope of the 
whole Act, the state of the law existing when the Act passed, and the defects in it, 
which the Act was designed to remedy. The Act from title and preamble to the 
last word of the last section is a procedure Act. It empowers the Court of 
Chancery to award damages in certain cases, to impanel juries and take verdicts, 
and so forth. It has been repeatedly said, and especially in the years immediately 
following this enactment, that its object was to save the litigant from being harassed 
by the necessity for applying to two courts for complete relief in respect of one 
wrong and from being ‘‘turned over,’’ as the phrase was, by equity to law, if the 
case was not one for an injunction, or was a case for damages as well: Ferguson v. 
Wilson (10); Davenport v. Rylands (11). The scheme of the Act abundantly bears 
out this account of its character and object. Surely it would have been incon- 
gruous with such a scheme to create a power, which no court theretofore had 
enjoyed at all, and to bestow it on the Court of Chancery alone. If the legislature 
was really minded to do this, surely it would have done so in plain language. It 
would never have left its intention to be spelt out of a section, which, as to the 
greater part of its contents, deals only with remedies for wrongs which have been 
committed, and, on this construction of it, employs a technical term of the common 
law to express, not only its recognised common law meaning, but a new and alien 
meaning altogether. Before 1858 the Court of Chancery sometimes said to a liti- 
gant: ‘‘Our jurisdiction to grant injunctions is a jurisdiction supplementary to 
that of the courts of law. Injunctions are only granted where damages will not 
suffice. For you damages will suffice, if and whenever you are damaged at all— 
go to law.’’ Sometimes the court said: ‘‘We will grant an injunction in this case 
to restrain any further interference with your rights, but not a mandatory injunc- 
tion to undo what has been done, for that would be oppressive. Damages will be 
enough for that: to get them go to law.’’ For this mischief it was that s. 2 of the 
Act of 1858 was meant to provide a remedy. Was it meant to do more? To em- 
power the Court of Chancery to refuse an anticipatory injunction and yet, where 
no wrong had actually been done, to award money, fixed as it thought fit, was not 
to improve procedure, but to confer a power, which in effect enabled the court 
to fix the price at which an intending tortfeasor should be judicially licensed to 
violate the rights of another. This might be wise policy, but at any ate it was 
not a matter of mere procedure; as it happens it was a thing which judges have 
repeatedly described in terms of not exaggerated disfavour: Krehl v. Burrell (12). 
I think it is not unreasonable to say that, if the legislators of 1858 had meant as 
much as this, the whole Act, and not merely s. 2, would have borne unmistakable 
evidence of their intention. ; 

The theory on which the appellants have urged this view of the meaning of the 
Act, is that Parliament meant (i) to enable the Court of Chancery to do what is 
called ‘“‘complete justice’ between the parties in the proceeding : Elmore v. Pirrie 
(18); Hindley v.- Emery (14); and (ii) that ‘‘complete justice involved the posses- 
sion of this new power. The two propositions are distinct, and both seem to me to 
be assumptions. Sixty odd years ago the reform of procedure was, 80 to speak, in 
its infancy. Historically I think there is no ground for supposing that cautious 
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reformers (a term which, I am sure, Sir Hugh Cairns would not have disowned) 
intended to do more than to put into one hand the remedies ‘theretofore held in 
two. For my part I doubt, as Sir GeorGe JESSEL doubted (7 Ch.D. 554), whether 
it is complete justice to allow the big man, with his big building and his enhanced 
rateable value, and his improvement of the neighbourhood to have his way, and 
to solace the little man for his darkened and stuffy little house by giving him a 
cheque that he does not ask for. I think that this kind of reasoning 1s really an 

5 i d in accordance with the notions of 
argument for a modern amending Act, frame 
1924, not for a construction of this Act according to the words used in 1858. 

In this view, it is not necessary to decide whether the power conferred by the 
Act of 1858 was kept alive after its repeal in 1883 by the saving of the Statute Law 
Revision Act of that year, and subsequently of that of 1898, or by the prior pro- 
visions of the Judicature Act, 1873, s. 16. In either case this may be truly said. 
The words of s. 2 were the title deeds of a wholly new jurisdiction, if the appel- 
lants’ argument is sustained. I cannot, in that event, understand how the legis- 
lature could have repealed it as a spent Act, whether its effect was continued by a 
procedure Act, as the Judicature Act was, or by omnibus savings, such as the 
Statute Law Revision Acts contained. If, on the other hand, the section only 
effected a change in procedure by gathering into one hand powers previously held 
in the separate grasps of Chancery and of law, nothing was simpler than to recog- 
nise that by 1883 it was spent, and the question how it was to be kept alive, so as 
to negative any suggestion that its effect had been undone, was not a matter of 
real moment. I have not thought it necessary to deal at length with the numerous 
cases, in which the existence of this wider power is sometimes recognised, but 
more often denied. ‘To count the number of the learned judges who may be ranged 
on each side would be fruitless; to endeavour to compare or to weigh their reputa- 
tions would, in me, be indecent. I think it is clear that the balance of judicial 
opinion has been in favour of the limited construction of the section, and that since 
1889 there is no real authority for giving effect to it in its suggested wider form. 
I have done my best to form an independent opinion of my own, but I may now 
confess that I should differ with real trepidation from the opinion of Corron, 
Bowen, and Fry, L.JJ., and from the assent, which was afterwards given to it by 
Lorps Linptey and Wrenzury. I think that any injustice, such as Youncer, L.J., 
apprehended, if the respondent’s contention should be upheld, can be very fully 
met in the way he suggests, by making a declaration and adjourning the question 
of damages with liberty to either party to apply; but if more is needed, it is for 
the legislature to supply it. I think that this appeal should be dismissed. 


LORD CARSON.—I agree with the conclusion arrived at by my noble and 
learned friend Lorp Sumner that this appeal should be dismissed. Romer, J., who 
tried this case, has found that the buildings which the defendants propose to erect 
will, if erected, cause a nuisance or illegal obstruction to the plaintiffs’ ancient 
rights sufficient to give him a cause of action and to entitle him to relief. Prima 
facie, therefore, the plaintiff is entitled to an injunction to prevent such nuisance 
or illegal obstruction. No damage has yet been done, nor has the plaintiff been 
in any sense injured, but the learned judge has found that the interference with 
the plaintiff's legal right would be small, and capable of being estimated in money, 
and that the plaintiff could be adequately compensated by damages if the court 
had power to make an order for that purpose in lieu of granting an injunction. My 
Lords, it is said that the Chancery Amendment Act, 1858, commonly known as 
Lord Cairns’ Act, gave such a power. It is not suggested that before the passing 
of that Act the court had any power in the case of anticipated injury to refuse 
relief by injunction or to suggest to the parties threatened that there was any 
remedy at the common law side of the courts. One would, therefore, expect to 
find, in any Act giving a party a right to commit a trespass on condition of paying 
damages or compensation, clear and unambiguous language making such a revolu- 
tionary change. When we turn, however, to the Act relied upon, we find it is 
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entitled ‘‘An Act to amend the course of procedure in the High Court of Chancery," 
and as Lorp Sternpae, M.R., says in his judgment in the present case, 


‘the expression is in favour of the respondent's contention, for to give a right 
of action for damages to a person who has in fact suffered no injury, but has 
merely been threatened with one, is to give a new right of action and not 
merely to amend procedure."’ 


I can find no words in the section relied upon which, in my opinion, could be 


construed to confer this new right of action. ‘‘To award damages to the party 
injured’’ seems to me to refer and only to be capable of referring, to a case where 
some legal wrong has been already committed. ‘‘Damages’”’ is, of course, a legal 


term meaning ‘‘the recompense given by process of law to a person for a wrong 
another has done’’: see 10 Hatssury’s Laws or Eneann, p. 302 [see now ibid. 
(8rd Edn.), vol. 11, p. 216], and ‘‘a party injured’’ cannot in my view be held 
to describe a person who anticipates injury in certain circumstances, and is 
entitled by legal process to prevent it. I am aware, of course, that the words 
in the earlier part of the section, ‘‘against the commission of any wrongful act,’’ 
are relied upon as entitling us to give a wider construction to the section, but, in 
my opinion, these words can and ought to be so construed as to be applicable to an 
award of ‘‘damages to the party injured,’’ and I agree with the view expressed 
by Lorp Sumner ‘‘that an adequate content can be given to this expression by 
applying ‘commission’ to something which is being done.’’ The conclusion at 
which I have arrived is in accordance with the decision of Corron, Bowen, and 
Fry, L.JJ., in Dreyfus v. The Peruvian Guano Co. (1) decided as far back as 1889. 
It is not necessary to discuss the comments which have been made upon that case, 
so fully analysed by the Master of the Rolls, as your Lordships are all of opinion, 
I think, that it must be considered as the deliberate judgment of the learned lords 
justices. In the subsequent cases of Shelfer v. City of London Electric Lighting 
Co., Ltd. (4) and Cowper v. Laidler (5), Dreyfus v. Peruvian Guano Co. (1) was 
treated as a binding authority, and I agree with Warrtncton, L.J., when he says 
that 

‘‘on the whole I cannot find that the opinions in question have been overruled 

in subsequent cases or that they were inconsistent with any decision in which 

the point was raised.” 


I am of opinion, therefore, that as Romer, J., was satisfied that the defendants 

were intending to commit what would amount to a legal wrong which, if inflicted, 

would involve damage, the respondent is entitled to maintain the injunction 

granted by the learned judge. 

Appeal allowed. 

Solicitors: Jaques & Co., for Boniton, Son & Malcolm, Leeds; McKenna ¢€ Co., 
for Pettitt, Carter & Wade, Leeds. 

[Reported by E. J. M. CHapiin, Esq., Barrister-at-Law. | 
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‘Court or Crimrmvat Apprat (Lord Hewart, C.J., Shearman and Salter, JJ.), 
~ December 1, 1924] 
[Reported [1925] 2 K.B. 799; 95 L.J.K.B. 109; 132 L.T. 351; 
89. dP... 27. 41 Til Bao c186s-627 (Cox, 7 Co oer 
18 Cr. App. Rep. 145] 


Criminal Law—Identification—Photograph of suspected person previously shown 
to identifying witness—Evidence—Prison photographs shown to jury. 

Before the appellants were arrested police officers handed photographs, show- 
ing a good likeness of each of the appellants, to witnesses who were afterwards 
called on to assist in their identification. During the trial prison photographs 
of each of the appellants were shown to the jury. The appellants appealed 
against both conviction and sentence. 

Held: a police officer who was in doubt about who should be arrested might 
show a photograph of the suspected person to another person in order to obtain 
information or a clue on the matter; the proper course was for him to show 
a series of photographs, but he should not show a photograph to any person 
who was to be asked to identify the suspected person, and, if he did, the 
evidence of that witness must be taken subject to his having seen a photo- 
graph; prison photographs should not be shown to the jury at the trial as 
that amounted to informing them that the accused had been previously con- 
victed and so might prejudice his fair trial. 


Notes. Considered: R. v. Hinds, [1932] 2 K.B. 644. Referred to: R. v. Wain- 
wright (1925), 19 Cr. App. Rep. 52; R. v. Daily Mirror (Editor and Proprietors), 
Ex parte Smith, [1927] All E.R.Rep. 503. 

As to use of photographs for identification, see 10 Hatspury’s Laws (8rd Edn.) 
439, para. 814; and for cases see 14 Dicest (Repl.) 405-406, paras. 83964-3973. 

Case referred to: 

(1) R. v. Melany (1924), 18 Cr. App. Rep. 2, C.C.A.; 14 Digest (Repl.) 406, 3968. 
Also referred to in argument: 

R. v. Goss (1923), 17 Cr. App. Rep. 196, C.C.A.; 14 Digest (Repl.) 406, 3966. 

R. v. Kingsland (1919), 14 Cr. App. Rep. 8, C.C.A.; 14 Digest (Repl.) 406, 3970. 

Appeal against conviction and sentence. 

The appellants had been convicted of housebreaking and stealing at Monmouth 
Assizes and sentenced respectively to fifteen months’ and six months’ hard labour. 
The offence in question was committed on the night of Sept. 29. Certain persons 
saw the appellants hurriedly leaving the house, and one of these persons saw one 
of them later the same evening. Before the arrest of these appellants, detached 
and separate photographs, showing a remarkably good likeness of each of them 
were handed to the persons who had seen them on the night of the crime. ktoas 
a week later these same persons were summoned by the police to take part in 
identifying the accused. At the trial, photographs showing the full face and 
ae of each of the accused were handed to the jury. These photographs repre- 
oe ee Wearing on his right breast a large ticket stamped with 

Ida Duncan for both appellants. 

Somerset for the Crown. 


The judgment of the court was delivered by 
LORD HEWART, C.J.—The two appellants, Thomas Dwyer and Allen Ferguson, 


baie convicted at Assizes at Monmouth of breaking and entering a house and 
stealing rings, watches, and other things. The appellant Dwyer was sentenced to 
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six months’ imprisonment with hard labour, and the appellant Ferguson was 
sentenced to fifteen months’ imprisonment with hard labour. The appellants now 
apply for leave to appeal against conviction and sentence, and in fact appeal. 

The real question in this case was a question of identity. The facts shortly 
were, that on Sept. 29 last at a quarter past five in the afternoon or thereabouts a 
Mrs. Williams left her house apparently safe. At about a quarter to eight, when 
it was somewhat dark, the next-door neighbour, Mrs. Jones, heard noises coming 
from the inside of Mrs. Williams’ house, and she also noticed a flashlight in the 
bedroom. She called another neighbour, a Mr. Rees, and a son-in-law of Mrs. 
Williams, Mr. James Williams. They went to the house of Mrs. Williams and 
Mrs. Jones saw a man in a dark suit standing at the next-door gate, near an 
electrical standard, and that man, she said, was whistling. James Williams and 
Thomas Rees also saw a man standing at the electrical standard and heard him 
whistling. They went into the house, and as they were going they saw a man in 
a brown suit come out and jump from an upstairs window. The witness Rees, after 
going into the house, came out again and some time later in the evening saw the 
man whom he had seen at the gate walking down the road. The trial was perfectly 
satisfactory except in two respects, each of which was crucial. In the first place, it 
was made plain that the witnesses who were to identify the defendants, witnesses 
who had seen the defendants in the dusk or in the dark, had been shown extremely 
good photographs of the defendants before they were invited to enter upon the task 
of identification. It is quite true, as counsel for the crown has urged, that the 
police, in showing those photographs to the persons who afterwards became wit- 
nesses, were not at all intending to influence them in the task of identification or 
to equip them for it; on the contrary they were seeking only to ascertain who were 
the persons proper to be arrested. The fact remained, however, that the witnesses 
upon whose testimony the identification depended had seen very good photographs 
of each of the accused before the process of identification was formally entered 
upon. In the second place, during the trial photographs of the two defendants 
were actually produced for the inspection of the jury and were inspected by the 
jury. These photographs are now before the court. There are two photographs, 
that is to say, there are two documents; each contains two photographs. One 
document refers to one prisoner, the other document to the other prisoner, and 
there is shown with great clearness upon each of these documents a photograph full 
face and profile of the prisoner referred to, and the prisoner is wearing upon his 
right breast a large ticket stamped with the prison number. These photographs 
having been handed to members of the jury, it was apparent to the jury that the 
defendants had been previously convicted; it was just as clear a statement to the 
jury that the defendants had been previously convicted as would have been sworn 
evidence to that effect. In those circumstances counsel for the appellants, who 
has urged their case with so much clearness and force, says that these convictions 
cannot stand. In the opinion of the court that is right. The appeals must be 
allowed and the convictions quashed. 

The court has been asked to formulate some principles relating the use of photo- 
graphs in the detection and punishment of crime. It is not possible, nor indeed 
would it be useful, to attempt to produce a series of rules. They are to be collected 
from cases which have been decided. But this observation is to be added: the 
circumstances of different cases differ greatly, and it is not easy to lay down general 
rules. One distinction, however, is quite clear. It is one thing for a police 
officer, who is in doubt about the question who shall be arrested, to show a photo- 
graph to another person in order to obtain information or a clue upon that matter ; 
it is another thing for a police officer, dealing with witnesses who are afterwards to 
be called as identifying witnesses, to show such persons beforehand photographs of 
those whom they are about to be asked to identify. It is clearly illegitimate, and 
it would be most improper, to inform a witness beforehand by the process of 
making the features of the aceused familiar to him through a photograph. But 
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even where the photographs are employed for the purpose of obtaining information 
on the question of arrest, it is fair that all proper precautions should be observed. 
I shall not attempt to enumerate possible contingencies, but it would be manifestly 
open to remark if, in a doubtful case, the police were to show one photograph or 
two photographs to a person who was supposed to be able to give information and 
then obtain assent to act upon that information. The fair thing is, as was said in 
R. v. Melany (1), to show a series of photographs and to see if the person who is 
expected to give information can pick out the appropriate defendant. Even when 
that process has been gone through, no matter with what care, it is quite evident 
that afterwards the witness who has so acted in relation to a photograph is not a 
useful witness for the purpose of identification, or at any rate the evidence of that 
witness for the purpose of identification is to be taken subject to this, that he has 
previously seen a photograph. As I said, it is not easy, certainly not upon the 
spur of the moment, to formulate rules, but, in this matter, as in all matters, as 
has so often been said in this court, it is the duty of the police to behave with 
exemplary fairness, remembering always that the Crown has no interest in securing 
a conviction but has only an interest in convicting the right person. These appeals 
are allowed. 

Appeals allowed. 


Solicitors: Registar of the Court of Criminal Appeal; Director of Public Prosecu- 


tions. 
[Reported by T. R. F. Butter, Esq., Barrister-at-Law.] 





BUTWICK v. GRANT 


(Krva@’s Bencn Drviston (Horridge and Sankey, JJ.), March 14, 1924} 
[Reported [1924] 2 K.B. 483; 93 L.J.K.B. 972; 131 L.T. 476] 


Agent—Sale of goods—Authority of agent to receive purchase price—Express 
authority to sell—Failure of agent to pay principal—Buyer aware of agent's 
position—Right of principal to recover from buyer. 

In March, 1923, the plaintiff, a wholesale dealer in the city of London, 
became acquainted with one C., who had previously done business with, and 
was, therefore, well known to, the defendant, a tradesman. The plaintiff gave 
C. express authority to sell to the defendant a number of coats, of which the 
plaintiff gave C. one as a sample. C. offered the coats to the defendant, who 
agreed to buy them and then bought and paid for the sample coat. The plain- 
tiff shortly afterwards despatched the coats to the defendant and sent him an 
invoice by post. The defendant paid C. the price of the coats and obtained 
from C. a receipt for the amount paid. ©. did not pay over the money to the 
plaintiff, who, accordingly, brought an action in the county court to recover 
the price of the goods from the defendant. : : 

Held: there was no hard and fast rule of law that an agent to sell had 
authority to receive payment for the goods; such an nithonéy could not be 
implied in the present case since the defendant was aware of the fact of agency 
and was thus put on his inquiry as to the scope of the agent's authority ; and 
therefore, the plaintiff's claim succeeded. : | cis Ws: 

Drakeford v. Piercy (1) (1866), 7 B. & 8. 515, applied. 
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Notes. As to the authority of agents, see 1 Hauspury’s Laws (8rd Edn.) 218; 
and for cases see 1 Diaesr 361 et seq. 


Cases referred to: 
(1) Drakeford v. Piercy (1866), 7 B. & 8. 515; 14 L.T. 403; 1 Digest 362, 714. 
(2) Anon. (1698), 12 Mod. Rep. 230; 88 E.R. 1282; 1 Digest 362, 711. 
(3) Capel v. Thornton (1828) 3 C. & P. 352; 1 Digest 362, 712. 
(4) Howard v. Chapman (1831), 4 C. & P. 508; 1 Digest 370, 781. 


Appeal from Bloomsbury County Court. 

The plaintiff, Butwick, who was a wholesale merchant, carrying on business in 
the City of London, brought an action to recover from the defendant, Grant, who 
was a tradesman, carrying on business at Southend, the price of goods—namely, a 
quantity of sports coats sold and delivered by the plaintiff to the defendant. In 
March, 1923, the plaintiff had for sale a job lot of sports coats. About the end of 
March a man named Chait, who was a stranger to the plaintiff, called on the 
plaintiff and told the plaintiff that he had a client at Southend, namely, the defen- 
dant Grant, who would probably be a customer for the whole of the job lot of 
sports coats. Chait had previously done business with the defendant, but this was 
the first time that the plaintiff met him. After some conversation the plaintiff 
gave Chait authority to’sell the lot of coats to the defendant Grant and gave him 
one of them as a sample. Shortly afterwards, Chait saw the defendant and offered 
him the coats. The defendant bought the sample coat, paid Chait for it, and 
agreed to buy the whole of the lot, which comprised sixty-four coats. Chait there- 
upon passed on to the plaintiff the defendant’s order for the coats, and on April 6 
the plaintiff despatched the coats to the defendant at Southend, and sent him by 
post an invoice for the price. The defendant duly received the consignment of 
coats and the invoice. Shortly afterwards, Chait called again on the defendant 
and received payment for the coats and gave the defendant a receipt for the price. 
But Chait did not pay the price over to the plaintiff. The plaintiff thereupon 
brought this action against the defendant to recover the price of the coats. 

The county court judge found that, at the time when the defendant agreed to 
buy the goods, he knew that Chait was acting as agent for some other person, and 
not as a principal. He also found that the plaintiff did not authorize Chait to sell 
the goods as principal, nor did he, in fact, authorize him to receive payment for 
them, and that Chait had, in fact, no authority to receive payment of the price. 
He held, that the authority to sell given by the plaintiff to Chait did not in itself 
confer on Chait any authority to receive payment, or raise any implication of such 
authority. He therefore gave judgment for the plaintiff. 

The defendant appealed. 


Hinde (A. CG. D. Jackson with him) for the defendant. 
Sachs for the plaintiff. 


HORRIDGE, J.—This is an appeal from a judgment of the learned judge of the 
Bloomsbury County Court. The plaintiff in the action, who is the respondent in 
this appeal, employed a man called Chait as his agent to sell a number of sports 
coats, and gave him one of the coats as a sample. Chait sold the sample coat to 
the defendant, who is the appellant here, and took an order from him for a large 
number of coats. The plaintiff was the principal in the transaction, and, at the 
time of the sale to the defendant, Chait was acting as agent of the plaintiff, and 
not as a principal. Chait subsequently received the price of the coats from the 
defendant, but failed to pay it over to the plaintiff, who then brought this action 
against the defendant in the county court to recover the price of the goods. The 
learned county court judge, in his judgment, said: 

“T hold that Chait had no actual authority to receive payment for the goods, 


as stated by him, and that the fact of his being authorised to sell these parti- 
cular goods on this occasion did not in itself confer or raise any implication of 
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authority to receive payment, and that he had not, in the circumstances of this 
case, on this or any other ground, either implied or apparent authority in that 


behalf.”’ 

The question is, what must we be satisfied of in order to interfere with that 
decision of the county court judge? 

We must be satisfied that, on the authority of the cases, it has become a rule of 
law that, in the bare case in which an agent has been authorized to sell, he has 
also authority to receive payment of the price. Is there any such rule of law? ; It 
is true that in an Anonymous Case (2) Lorp Hott, C.J., is reported to have said: 


‘‘He who has power to sell, has power to receive the money; for if a man 
give power to his servant to sell his horse, he impliedly gives him power to 
receive the money; and payment to such servant is payment to the owner.”’ 


But that statement is much too general having regard to the later decisions. In 
Capel v. Thornton (3) Lord TENTERDEN, Oa) “said? 


‘‘And if he, as their agent, had authority to sell goods, so had he (in the 
absence of advice to the contrary), an implied authority to receive the proceeds 
of such sale.’’ 


That statement, however, is applicable only to the facts of that particular case, 
and is not a proposition of general application. In Howard v. Chapman (4) Tinpat, 
C.J., is reported as saying, in the course of the argument, that a traveller who was 
authorized to take orders was also authorized to receive payment in money, but 
not in goods. But that remark must have had regard only to the particular facts 
of that case. The case which deals with the matter most clearly is Drakeford v. 
Piercy (1). In that case counsel said (7 B. & S. at p. 517): 


“In Capel v. Thornton (3) Lorp TenTerpeN said that if Ellsworth as agent 
of the plaintiffs ‘had authority to sell goods, so had he (in the absence of 
advice to the contrary), an implied authority to receive the proceeds of such 
sale.’ ”’ 


But Biacxsurn, J., replied : 


“That would be right in respect to the particular class of agents there 
referred to, but is not generally true’’ 


while Lusu, J., said (ibid. at p. 522): 


‘The facts stated in the plea may perhaps afford prima facie evidence to be 
submitted to a jury under the plea of payment, and justify a verdict for the 
defendant on it; but that an agent authorized to sell has as a necessary legal 
consequence authority to receive payment is a proposition utterly untenable 
and contrary to authority.’’ 


In face of these dicta, therefore, we cannot say that the learned county court 
judge, in the absence of special circumstances, could have held in this case that 
the agent had power to receive payment of the price of the goods. Chait was not 
a traveller for the plaintiff, and the appellant knew that he was the plaintiff's 
agent. He was, therefore, put upon inquiry with regard to the scope of Chait’'s 
authority. There is no hard and fast rule of law that an agent to sell has power 
to receive the price. This appeal must be dismissed. 


é SANKEY, J.—I am of the same opinion, and I found my decision on the 
judgment of Lusn, J., in Drakeford vy. Piercy (1). The learned judge there said 
(7 B. & S. at p. 522): 
“that an agent authorised to sell has as a necessar 
to receive payment 
authority."’ 


S y legal consequence authority 
1S @ proposition utterly untenable and contrary to 


It may be open to the purchaser, who has paid the purchase price to the agent, to 
show that the latter in fact had authority to receive payment, or that he had 
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A ostensible authority to receive payment, or it may be shown that the payment to 
the agent was a payment made in the ordinary course of such agencies. In the 
present case, however, the learned county court judge has held that none of these 


things was here shown. In these circumstances, I agree that the appeal must be 
dismissed. 


Appeal dismissed. 
Solicitors: Bentley & Jenkins, for D. G. Verney, Southend-on-Sea; Windsor & 
Brown. 


[Reported by T. W. MorGan, Ese., Barrister-at-Law. | 


D SWAN v. SINCLAIR 


[House or Lorps (Viscount Cave, L.C., Viscount Finlay, Lord Shaw, Lord 
Wrenbury and Lord Carson), October 27-80, November 21, 1924} 


[Reported [1925] A.C. 227; 94 L.J.Ch. 104; 182 L.T. 577; 89 J.P. 38; 
41 T.L.R. 158; 22 L.G.R. 705] 


E Easement—Right of way—Creation—Obligation to form road—Road never formed 
—Non-user for fifty years—Acquiescence in obstruction—Abandonment of 
agreement for creation of way—Revival. 

In 1870 the owner of land on which stood twelve houses put the property 
up for sale by auction in eleven lots. The recitals contained in the conveyances 
of lots 1, 2, and 8 provided for the setting aside, along the eastern boundary 

F of the land, of a strip 15 ft. wide which was to give the occupiers of each lot 

a carriage way from and into a highway, the duty being cast on each purchaser 
to bear a proportion of the expense of the formation of the carriageway, which 
was 6 ft. above the level of the plots sold. Fences passed over the site of the 
proposed carriageway and divided the plots from one another, and a wall stood 
across lot 1, where it joined the highway. For fifty years from the date of 
G the sale no attempt was made to form the carriageway and the fences dividing 
the plots and the wall separating lot 1 from the highway remained intact. 
On Oct. 21, 1873, the purchaser of lot 1 leased it for a term of fifty years 
commencing on June 24, 1872, subject to the right of way. In 1883 the 
lessee of lot 1 raised the surface of the strip of land at the end of his plot to 
the level of the highway with the result that there was a 6 ft. drop from 
H that strip to the land included in lot 2. In 1895 the defendant acquired the 
freehold of lot 1. In 1904 the plaintiff took an assignment of the lease, and 
in 1911 he purchased the freehold of lots 2 and 3 with the benefit of and subject 
to the right of way. In 1919, in anticipation of the expiration of his lease in 
1922, the plaintiff proposed to build a garage on lots 2 and 3. He, therefore, 
pulled down the wall which separated the rear portion of lot 1 from the high- 

I way, erected gates there, raised the level of the rear portion of lot 2 and 

caused a car to be driven through the gates over the strip in lot 1 into lot 2. 
When the lease expired the defendant blocked up the gates and obstructed 
the way, and the plaintiff brought this action to enforce his right of way. 

Held: until the land had been cleared and the carriageway formed there 
could be no effectual creation of an easement, and, as more than fifty years 
had elapsed and no person in that time had sought to enter on the enjoyment 
of the easement, but the grantees had acquiesced in obstruction of the way, it 
must be inferred that the arrangement made in 1871 had been abandoned by 
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common consent, and, therefore, it could not now be revived, the lapse of 
time being fatal to the plaintiff's claim. 

Decision of the Court of Appeal ({1924] 1 Ch. 254), affirmed. 
Notes. As to effect of non-user of easement, see 12 Haussury’s Laws (3rd Fdn.) 


564; and for cases see 19 DicesT 85 et seq. 
Cases referred to: 
(1) Moore v. Rawson (1824), 3 B. & C. 332; 5 Dow. & Ry.K.B. 234; 3 L.J.0.5. 
K.B. 82; 107 E.R. 756; 19 Digest 86, 511. 
(2) Bower v. Hill (1835), 1 Bing. N.C. 549; 1 Hodg. 45; 1 Scott. 526; 4 L.J.C.P. 
153; 131 E.R. 1229; 19 Digest 85, 502. 
(3) R. v. Chorley (1848), 12 Q.B. 515; 12 L.T.0.8. 871; 18 J.P. 186; 12 Jur. 822; 
3 Cox, C.C. 262; 116 E.R. 960; 19 Digest 82, 493. 
(4) Spicer v. Martin (1888), 14 App. Cas. 12; 58 L.J.Ch. 809; 60 L.T. 546; 53 
J.P. 516; 37 W.R. 689, H.L.; 40 Digest (Repl.) 336, 2744. 
(5) Ward v. Ward (1852), 7 Exch. 838; 21 L.J.Ex. 334; 155 E.R. 1189; 19 
Digest 85, 505. 
(6) Crossley & Sons, Ltd. v. Lightowler (1867), 2 Ch. App. 478; 36 L.J.Ch. 584; 
16 L.T. 438; 15 W.R. 801, L.C.; 19 Digest 83, 494. 


Appeal by the plaintiff from a judgment of the Court of Appeal (WARRINGTON 
and Saraant, L.JJ., Potuocx, M.R., dissenting), reported [1924] 1 Ch. 254. 
The facts are fully set out in the opinions of their Lordships. 


C. EB. EB. Jenkins, K.C. (J. E. Harman with him), for the appellant. 
Owen Thompson, K.C. (R. M. Pattisson with him), for the respondent. 


The House took time for consideration. 


Noy. 21. The following opinions were read. 


VISCOUNT CAYE, L.C.—This is an appeal by the plaintiff in the action from 
an order of the Court of Appeal confirming a judgment of P. O. Lawrence, J., in 
favour of the defendant, and raises questions relating to an alleged right of way. 
In the year 1870 two persons named Dyson and Parker were the owners of a block 
of land on the east side of Essex Road, Islington, and having a return frontage to 
Church Road; and on this block of land there stood twelve houses known as 
numbers 316 to 338 (even numbers, inclusive), Essex Road. Each of these houses 
faced towards Essex Road and had a garden running back to a wall which formed 
the eastern boundary of the property and was divided by cross walls from the 
gardens on each side. On Oct. 27, 1870, the owners put the property up for sale 
by auction in eleven lots. Lot 1 (which was the southernmost lot and included 
the return frontage on Church Road) consisting of Nos. 316 and 318, Essex Road, 
Lot 2 consisting of No. 320, Lot 3 of No. 322, and so on up to Lot 11, which con- 
sisted of the northernmost house known as No. 338, Essex Road. No copy of the 
conditions of sale is available, but from the recital contained in the conveyances 
of Lots 1, 2, and 8 (to be hereafter referred to) it appears that one of the conditions 
provided for setting aside along the eastern boundary of the land a strip 15 ft. wide 
running north and south, which was to give the occupier of each lot a back way 
for carriages from and into Church Road; and it is with reference to the right of 
the owner of Lots 2 and 8 to use this back way over the rear of Lot 1 that the 
present dispute arises. 

Lot 2 at the sale (No. 820, Essex Road) was sold to one James Frederick Corben, { 


and the conveyance to him, dated Feb. 2, 1871, contained the following recital, 
which it is desirable to set out in full: 


“And whereas the said William Dyson and James Parker in exercise of the 
said power of sale contained in the hereinbefore recited will and with the assent 
of the said Daniel Thomas Sharp and Peter Borgnis caused the messuage being 
number 820 Essex Road, hereinbefore described and intended to be hereby 
conveyed with other messuages and premises known as numbers 816, 818, 822, 


” 


H.L.] SWAN v. SINCLAIR (Viscount Caves, L.C.) 279 


824, 326, 828, 380, 332, 334, 836 and 338 in Essex Road aforesaid comprised 
in and assured by the said recited indenture of the 7th day of July, 1854, to be 
put up to sale by public auction by Messrs. Newbon and Harding at the Auction 
Mart, Tokenhouse Yard, in the City of London, on the 27th day of October, 
1870, in eleven lots, and it was amongst others a condition of the said sale that 
the part coloured brown on the plan drawn in the margin of these presents was 
intended to form a right of way from the back gardens of each house into the 
Church Road and that the lots would be sold subject to and with the benefit 
of such right of way and that the piece of ground marked brown on the said 
plan of the width of 15 ft. at the rear or bottom of the back gardens of each 
Lot 1 to 10 inclusive would be included in the purchase of each of those lots 
but subject to a right of carriage way to the owners of Lot 11 and each of the 
other Lots through and over the same into the Church Road but such right of 
way would only belong to the respective purchasers on the determination of 
the existing tenancies and for that purpose each purchaser (except the pur- 
chaser of Lot 3 which was vacant) would have to determine at the earliest 
possible period the tenancy of the lot purchased by him and that the respec- 
tive purchasers were on the completion of their respective purchases to forth- 
with at the earliest possible period consistent with the determination of the 
existing tenancies remove the 15 ft. of end garden wall and form the before- 
mentioned right of way... .”’ 


The deed then contained a conveyance of number 320, Essex Road, 


‘together with such right of carriage way into and over the pieces of ground 
marked brown at the rear of the premises Lot 1 on the said plan into Church 
Road as in the said conditions mentioned”’ 


to James Frederick Corben in fee simple 


‘subject nevertheless as to the part thereof coloured brown on the said plan 
to a right of way for the owners of the messuages, and premises numbers 322, 
$24, 326, 328, 330, 332, 334, 336 and 338, Essex Road aforesaid as in the said 
conditions of sale mentioned.”’ 


Lot 3 at the sale (number 322, Essex Road) was sold to John Edwin Corben and 
was conveyed to him by an indenture also dated Feb, 2, 1871. This deed was in 
like form as to recitals and otherwise with the above-mentioned conveyance of 
number 320. Lot 1 at the sale (numbers 316 and 318, Essex Road) was sold to 
James Jay, and was conveyed to him by an indenture dated Feb. 8, 1871. This 
deed contained a recital of the condition identical with that contained in the 
conveyances of Lots 2 and 3, and conveyed the property to the purchaser in fee 
simple ‘‘subject as hereinbefore mentioned or referred to’’; but as this lot abutted 
on Church Road and was intended to become a servient tenement only and not a 
dominant tenement in respect of the strip of land 15 ft. wide, there was, of course, 
no grant to this purchaser of any right of way. The conveyances of the other lots 
(4 to 11) are not in evidence, but it may be presumed that they were in like form 
with the conveyances of Lots 2 and 8. All the tenancies of the several lots expired 
within a year and a half after the sale. 

The subsequent history, so far as the paper title is concerned, of Lots 2 and 3 
was as follows: On April 12, 1871, Lot 2 was conveyed by James Frederick Corben 
to John Edwin Corben in fee simple with and subject to the right of way men- 
tioned in the above conveyance of Feb. 2, 1871. On May 19, 1909, John Edwin 
Corben leased Lot 8, except the strip of land 16 ft. wide at the rear thereof, but 
together with a right of way over that strip, to Davis and Greenland for three 
years, the lessees covenanting on being required to do so by the lessor to wall oft 
the strip of land from the garden and make and form a roadway upon it. On 
Aug. 11, 1911, John Edwin Corben having died, his executrix conveyed Lots 2 and 
3 to the appellant, George Swan, in fee simple with and subject to the right of way. 
The history so far as title is concerned of Lot 1 was as follows: On Oct. 21, 1873, 
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James Jay leased that lot, subject to the right of way to the owners and occupiers 
of Lots 2 to 11, to William George Swan (the father of the appellant) for fifty 
years from June 24, 1872, the lessee covenanting to keep the site of the roadway 
on the demised land in good repair and, if required, to pay a fair proportion with 
the owners and tenants of the other lots using the roadway towards keeping it in 
good repair and towards erecting and maintaining gates at the entrance from 
Church Road, and also covenanting that the roadway should be used as a private 
roadway only for the owners and occupiers of Nos. 320 to 338, Essex Road. On 
July 25, 1904, William George Swan having died, his executors assigned this lease 
to the appellant. James Jay died in July, 1895, having demised the freehold of 
Lot 1 to the respondent. 

Notwithstanding the elaborate provisions contained in the deeds of 1871 for the 
formation and use of the proposed roadway at the rear of numbers 316 to 338, 
Essex Road, no such roadway was in fact (until the appellant’s proceedings in the 
year 1922 to be hereafter mentioned) either formed or used, nor is there any 
evidence that any person interested in any of the several lots ever desired or 
requested that it should be formed or made any attempt to use it as a means of 
access to his premises. The walls dividing the several lots, including those parts 
of them which ran across the 15 ft. strip to the eastern boundary of the land, 
remained intact, and in places where they fell down were rebuilt or replaced by 
fences. The wall dividing the southern end of the proposed roadway from Church 
Road was not breached; and although the level of the 15 ft. strip which it had 
been proposed to form into a roadway was 6 ft. below the level of Church Road, no 
attempt was made to form a gradient by which carriages could have passed into 
or from Church Road. As to the reason why all the purchasers of the eleven lots 
so refrained from action there is no evidence. It may be conjectured that having 
regard to the small size of the houses and the existence of sufficient access from 
Essex Road they were unwilling to incur trouble and expense in bringing all the 
purchasers into line, getting the road formed, made up and graded, and erecting 
new walls or fences for the protection of their gardens, and accordingly preferred 
to keep the strips of land which would have been required for the road in their own 
undisturbed possession and enjoyment. But however that may be, the fact is, 
that from the years 1871 until the year 1922—that is to say, for a period exceeding 
fifty years—the road remained unformed and unused. There is one other circum- 
stance to be mentioned. In the year 1883 the appellant's father, W. G. Swan, the 
lessee of Lot 1, erected some stabling upon a part of that lot adjoining the site of 
the proposed roadway; and in the course of so doing he deposited a quantity of soil 
taken from the excavation made for the stables on the site of the roadway where 
it crossed the premises demised to him, and so raised the surface of that strip of 
land to the level of Church Road. No attempt was then made to level or grade the 
strip or to open a gate from it into Church Road; and the effect of this proceeding 
was to fill up the space between the northern and southern walls of Lot 1 where 
they ran across the 15 ft. strip so that there was a drop of 6 ft. from that strip 
into Lot 2, and the wall between Lots 1 and 2 at the rear became a retaining wall 
instead of a dividing wall. At some later date, probably about 1918 or 1919, the 
appellant, the owner of Lot 2, put a row of stakes into the ground on his side of 
this retaining wall, close together, and to a height above the top of that wall about 
18 in., as a means of preventing accidents, having regard to the drop. It may be 
mentioned, though little (if anything) turns upon it, that at or about the same date 
the appellant deposited a quantity of sand, which had been used in protecting the 
ages from damage by enemy aircraft, on the strip of land at the back of Lot 2. 
bis ie a state the circumstances giving rise to this action. In the year 

¢ ppellant proposed to build a new garage on the rear parts of Lots 2 and 3, 
and deposited plans for that purpose. These plans showed the proposed garage 
ee built — across the strip of land 15 ft. wide at the back of the appellant's 
en ks ne as to block any possibility of the strip being used as a 

y by piers of the premises to the north of it. For some reason the 
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appellant did not proceed with the building at that time; but he appears to have 
adhered to his intention of building a garage, for on July 14, 1922, ten days before 
the expiration of his lease of Lot 1, he made a breach in the wall separating that 
lot from Church Road and erected gates there, and caused a car to be driven 
through those gates and over the strip of land on Lot 1 into Lot 2. This was 
obviously done, not with any desire to conform with the covenant contained in his 
lease, but with a view to asserting a right of way from Church Road into Lot 2, of 
which he was the owner. On the termination of the lease of Lot 1 the respondent, 
having entered as the reversioner on that lot, blocked up the gates opened by the 
appellant into that lot and erected a wall across the strip of land on the boundary 
of Lots 1 and 2, so preventing any attempt to exercise any right of way over the 
strip of land. Thereupon the appellant commenced this action to establish his 
right of way. The action was heard by Lawrence, J., who held that, having 
regard to the fact that the roadway over which the right of way was claimed had 
never been formed or used and the fences had remained as in 1871, and having 
regard also to the filling up of the strip on Lot 1 by the tenant of that lot, he 
must infer an abandonment of the right of way long before 1922, and he accord- 
ingly dismissed the action. The plaintiff having appealed to the Court of Appeal, 
that court by a majority (WARRINGTON and Saraant, L.JJ.; Pottocx, M.R., dis- 
senting) affirmed the judgment of Lawrence, J., and thereupon the present appeal 
was brought. I do not doubt that Lawrence, J., and the Court of Appeal came to 
the right conclusion. Even if the right of way claimed had been effectively granted 
to the appellant’s predecessors in title in the year 1871, the non-user of the way 
for upwards of fifty years, coupled with the fact that throughout that time the 
appellant and his predecessors acquiesced in the continuance of the walls running 
right across the proposed roadway and (since 18838) in the additional obstruction 
caused by the filling up of the strip of land on Lot 1, would, according to the 
decisions in Moore v. Rawson (1), Bower v. Hill (2) and R. v. Chorley (3), have 
been good ground for inferring a release or abandonment of the easement. But the 
present case is not of that simple character. The conveyances of Lots 2 and 3 do 
not contain a clean grant of the right of way claimed, but only a grant of such 
right of way as was mentioned in the conditions of sale; and in the same way Lot 1 
was granted subject, not to a right of way, but to the provisions of the conditions 
of sale. There was no covenant by the several purchasers with the vendors to 
pull down the walls and form a roadway, nor was there any deed of mutual 
covenants entered into between the several purchasers. The effect of the trans- 
actions was at the most to create a contractual relation between the several pur- 
chasers and the vendors, under which the purchasers might perhaps have been 
called upon within a reasonable time after the execution of the conveyances and 
the determination of the existing tenancies to clear the land and form the road; 
but until that had been done there could be no effectual creation of the easement 
of passage. In these circumstances it appears to me that the lapse of time is fatal 
to the appellant’s claim. Tor the period of fifty years or thereabouts no person 
sought to enforce the contract, if contract there was, or to enter upon the enjoy- 
ment of the easement; and this being so, it appears to me that it must inevitably 
be inferred that the arrangement made in 1871 has by common consent been 
released or abandoned and cannot now be revived. The fact that in the lease of 
Lot 3 in 1909 and the conveyance of Lots 2 and 3 in 1911 the right of way is 
referred to as still existing does not appear to me to militate against the above 
conclusion. In each of those cases, as Saraanr, L.J., pointed out, the transaction 
was solely between persons interested in the particular tenement in question, and 
according to the ordinary practice of conveyancing, a reference would be made to 
any right of way which might be found upon the paper title. Further, these deeds 
were executed upwards of thirty years after the agreement to grant the right of 
way, and therefore at a period when the right must be deemed to have been already 
abandoned. For these reasons I am of opinion that the decision of Lawrence, J., 
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and the Court of Appeal was right, and accordingly that this appeal fails and A 
should be dismissed with costs. 


VISCOUNT FINLAY.—The action in this case was brought to obtain a declara- 
tion of an alleged right of way in favour of the plaintiff (the appellant) as owner of 
two plots of land over a plot belonging to the defendant (respondent). The plaintiff's 
plots are Lots 2 and 3 on the Plan No. 1 annexed to the appendix, and the defen- B 
dant’s plot is Lot No. 1 (Nos. 316 and 318) on the same plan. The right of way is 
claimed over land coloured brown on the plan at the back of the defendant’s plots, 
and would give access to Church Road. Church Road runs into Essex Road, 
Islington, nearly at right angles, and all these lots are situate in the angle between 
this road and Essex Road, on which latter they front. 

The case came before LawrENCE, J., in the first instance. He decided in favour C 
of the defendant on the ground that there had been an abandonment by the plain- 
tiff of the right of way alleged. His decision was affirmed by the majority of the 
Court of Appeal (Warrinaton, L.J., and Saraant, L.J.; Pottocx, M.R., dissent- 
ing). Both the plaintiff’s and the defendant’s tenements form part of a piece of 
property which was sold by auction in 1871 in eleven lots, all of which are shown 
on the plan to which I have already referred. There were separate conveyances D 
of the different lots. One of the conditions at this sale by auction was that the 
part coloured brown on the plan was intended to form a right of way from the back 
gardens of the houses into Church Road, and that the lots were to be sold subject 
to a right of carriageway in the owners of each of the lots to Church Road over 
the intervening lots. It was further provided in the conditions that the respective 
purchasers should with all possible despatch form the right of way and remove E 
all the existing fences dividing up the strip coloured brown on the plan. Each 
of the conveyances contained a grant of the right of way into Church Road as in 
the conditions mentioned. The conveyances were executed in 1871, but nothing 
was done to make the roadway on the land coloured brown, and the exercise of the 
right of way was totally impracticable, as none of the fences between the different 
lots were removed, and the wall separating Lot 1 from Church Road made access F 
to that road impossible. This state of things continued to exist from 1871 down 
to 1918. In 1918 the plaintiff was lessee of the defendant’s premises under a 
fifty years’ lease expiring in 1922, which had been assigned to the plaintiff on 
July 25, 1904, and between these dates, from 1904 to 1922, the plaintiff was in 
possession of the premises, Lot 1, now the defendant’s, as well as of his own 
Lots 2 and 3. At the end of 1918 or the beginning of 1919 the plaintiff raised 
the level of the 15 ft. strip at the back of the premises, of which he was lessee, so G 
as to correspond with the level of the strip at the back of Lots 2 and 8 on the plan. 
In 1919 the plaintiff appears to have conceived the idea of erecting a garage upon 
Lot 2 and of forming a carriage road which would give communication between the 
garage and Church Road. He proposed to do this by the exercise of the right of 
way supposed to have been granted by the conveyance in 1871 and which he con- 
ceived would be available for him when his lease of Lot No. 1 should determine 
in June, 1922, He demolished the wall between Lot No. 1 and Church Road and 
put up a gate opening on Church Road. The defendant in his turn erected a wall 
across the strip over which the right of way was claimed, and this action was 
brought, on Oct. 20, 1921, to have a declaration in favour of: the plaintiff of the 
right of way. 

In both the courts below the case was dealt with on the footing that a right of T 
‘foe ae i raked as an incorporeal hereditament by the various conveyances 

conformity with the scheme iti : ; 
held (the Master of the Folisiaienistaret ee a Tate amen 
and thereby extinguished. I do n bd i t h Faisal (ea eee ae 
ness of this view, but it t cntinee a ie beret 
moat ape aes ei pes necessary to consider it, inasmuch as early in the 
cameras ‘am at ships’ House it became apparent that no right of way had, 

, 0 existence. The scheme contemplated that it should come 
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into existence when the road at the back of the premises had been made and the 
other provisions of the conditions had been complied with. As this never took 
place, the right of way remained a mere possibility of the future. After so great a 
lapse of time it would be impossible for the owners of any of these lots to assert 
as against the owners of other lots a right to have the scheme carried out by 
making the road and keeping it open for traffic as had been intended. A period of 
fifty years had run before the attempt in 1922 to assert the right by the owner of 
Lots 2 and 3 as against Lot 1. I assume for this purpose, without deciding the 
point, that if sufficiently prompt action had been taken the purchaser of any one 
lot might have asserted in some form of proceeding as against the owners of the 
other lots a right to have the scheme including the road carried out. But more 
than twenty years had elapsed before unity of possession was established in 1904, 
and all right of action was gone even if any such proceedings-could be regarded as 
proceedings to enforce a contract under seal. Right of way there was none. There 
was at the outside merely a contract that certain things should be done and that 
then there should be a right of way. In the present case the right is claimed 
merely for the owner of Lots 2 and 3. Questions might arise whether if the 
scheme for the road and right of way were to be carried out, it would not be 
necessary that it should be carried out as a whole, but this it is unnecessary to 
consider. This claim seems to me to be now quite incapable of enforcement, and 
the only rational conclusion is that it has been abandoned by common consent for 
many years. In my opinion, the appeal should be dismissed with costs. 


LORD SHAW.—TI concur. There is at the back of each of a row of houses in 
Essex Road, Islington, certain vacant ground, and in the year 1871 these houses 
with the background to each were exposed for sale under certain conditions. 
These clearly show that the contention was that a strip of ground was to be formed 
by dedicating 15 ft. in breadth of each back plot so as to form a continuous way 
in the nature of a blind alley, giving access from Church Road to the back land 
of each house. This intention was expressed in the conditions of sale and these 
conditions of sale were imported by reference and narrative into, it may be 
assumed, the conveyances of all the plots. So far as the title deeds are concerned, 
important questions might have arisen between the respective owners. Speaking 
generally (except with regard to the end plot) each tenement purported to become 
servient to the others further away from Church Road and to become dominant 
to the others nearer to Church Road in the easement of a right of way over the 
15 ft. strips as described. A question that might naturally have arisen was whether 
such purported rights and obligations conferred and imposed by the common author 
among the grantees inter se involved such mutuality of right and obligation as 
could be enforced by law. For it is to be observed that the right purported to 
be created was not in an existing right of way over solum which was accessible, 
but only in a right of way which could be used if existing obstructions were 
removed and the solum to the breadth designed had been lifted about 6 ft. or 
thereby in height, so as to enable access to be given on, or approximately on, the 
level of Church Road, which would be the exit of the alley. And in view of these 
facts, coupled with the non-user afterwards mentioned, it is unnecessary to enter 
upon such questions as might have arisen on the title as such. Agreeing with 
your Lordships who have preceded me, I am clearly of opinion that it is now too 
late to attempt to maintain such a right. 

The deed of conveyance of 1871, Sharp to Corben, may be presumed to afford an 
example of the conveyances of all the lots; it refers to the conditions of sale, to 
the intention to form a right of way from the back garden of each house into 
Church Road, and to the fact that the lot would be sold subject to and with the 
benefit of such right of way as I have indicated. The important clause is thus 
narrated : ? 

“The respective purchasers were on the completion of their respective 
purchases to forthwith or at the earliest possible period consistent with the 
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determination of the existing tenancy remove the 15 ft. of end garden wall 


and form the before-mentioned right of way,”’ 
and the grant is made of the parcel of ground with the messuage or tenement 


thereon, 

“together with such right of carriageway into and over the piece of ground 

marked brown at the rear of the premises Lot 1 on the said plan into Church 

Road as in the said conditions mentioned.” 

I am of opinion that these conveyances did not purport to create the incorporeal 
hereditament of an easement de plano. The conveyances in my view contain a 
crant sub conditione. That condition was suspensive and of a twofold character. 
In the first place, the various division walls and fences which would have been 
obstructive to the right of way would have to be removed; in the second place, 
the level of the roadway would have to be filled up as described. Until these 
things were done, no usable road could come into existence. 

But, further, it is most important to observe that each owner became bound in 
the year 1871 at the expiry of the existing leases of the ground—and they all 
expired in a year or two thereafter—to purity the twofold condition that I have 
described, and they were under obligation to remove the fences and raise the land. 
The grant having thus been made both sub conditione and sub obligatione, that 
condition was, to speak of the period of over 50 years, namely from 1871 to 1922, 
never purified; and that obligation was never fulfilled. The right to compel its 
fulfilment after such a long lapse of time mm order to create the physical basis and 
conditions of what after such creation would then, and not till then, become an 
incorporeal hereditament, seems to me to have been long lost, and whether founded 
on contract or on covenant, to be incapable, after such a lapse of time, of enforce- 
ment. The case is not one, I repeat, of the exercise of a right the physical con- 
ditions of which are in existence so as to enable the right to be exercised. All the 
arguments as to non-use of a subject which is res mere facultatis can find no place 
in the present case. For there was no res, no right, and the physical basis of the 
right, including the very construction of the road over which the right of way was 
to run, has never yet been in existence. On that simple ground I think that the 
judgment of Lawrence, J., and the majority of the learned judges of the Court 
of Appeal should be affirmed. 


LORD WRENBURY (read by Lorp Carson.)—Ii in 1871, when the conveyances 
were executed, the grant to each purchaser had been a grant of a right of carriage- 
way to be enjoyed in praesenti over a strip of land over which it was physically 
possible for a carriage to pass, a question would have arisen which is not the 
question in this case. In that supposed case the question might have been 
whether non-user for fifty years was evidence of abandonment of an incorporeal 
hereditament created by deed. The material inquiry would have been whether 
the grantee of the right had in that state of facts the intention to renounce the 
right. The facts here are that the grant to each purchaser was a grant of a right 
of carriageway to be enjoyed in futuro over a strip of land upon which work had 
to be done before a carriage could pass over it. There were existing tenancies of 
the several plots over which the servitude was to be created, and until their 
expiration the vendor could not give the right of way in question. There were 
dividing walls across the brown strip between each two lots—there was a wall at 
the exit into Church Road—and the level of the brown strip was 6 ft. below the 
level of Church Road. Until the tenancies expired, until the obstructions above 
mentioned were removed, and until the gradient up to Church Road had been pro- 
vided, there could be no carriageway such as was the subject of the grant. In 
other words, it was a condition precedent to the existence of the way that some- 
thing should first be done affirmatively. There is, for the present purpose an 
important difference between an obligation to do something affirmatively ine an 
obligation to suffer something passively. The latter is wivniies servitude. The 


A 
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former is not. The question here is whether acquiescence for fifty years in some- 
thing not being done which there was, as I will assume, a contractual obligation to 
do, is an abandonment of the right to require that it be done. This question is 
more easy than the supposed case above stated. 

The frame of the deed upon which the question arises is peculiar. It does not by 
any express words create an obligation in the purchasers to do the works necessary 
to be done before the defined carriageway can exist. The deed in favour of the 
plaintiff's predecessors in title recites, and the deeds in favour of the purchasers 
of the other lots in like manner recited, conditions of sale, which included a 
condition that the part coloured brown on the plan was intended to form a right 
of way from the back garden of each house into the Church Road and that the lots 
would be sold subject to and with the benefit of such right of way, and that the 
brown land would be included in the purchase of each lot, but subject to a right of 
carriageway to the owner of each lot through and over the same into Church Road. 
And the purchasers were forthwith at the earliest possible moment consistent with 
the existing tenancies to remove 15 ft. of each garden wall and form the before- 
mentioned right of way. So far this was recital only. Each purchaser’s deed then 
granted a right of carriageway over the brown land into Church Road “‘as in the 
said conditions of sale mentioned,’’ and the habendum is to have and to hold 
(subject as to the brown land to a right of way for the owners of the other lots as in 
‘‘the said conditions of sale mentioned’’) to the purchaser. It is unnecessary to 
consider whether and how one purchaser could as against another purchaser have 
compelled the performance of the works necessary to create the right of way. I 
will assume that upon the principle of Spicer v. Martin (4) the purchaser of one 
lot could successfully have asserted that this was a scheme whose provisions he 
could enforce. Assuming this, the case is one not of non-user merely of a right 
but a case of acquiescence in the non-performance of acts (which I am assuming 
to be obligatory) necessary to be done before the right can possibly be exercisable. 
In that state of things the doctrine of non-user to be found in such cases as Ward 
v. Ward (5), Crossley d& Sons, Ltd. v. Lightowler (6), and the other like cases 
which have been cited is not applicable. The facts here are that neither the 
plaintiff's predecessor in title nor the plaintiff, nor any owner of any of the plots, 
ever during fifty years sought to do or called on his neighbours to join with him in 
doing what was necessary (viz., the removal of the walls and the making a gradient 
to reach the higher level of Church Road) to make possible the carriageway which 
had been granted to him. This was, I think, an abandonment of the whole 
scheme. There never existed a state of things in which the right of carriageway 
could exist or be exercised. There was acquiescence for fifty years in abstention 
from doing or enforcing the acts necessary to allow of the existence or exercise of 
the right of way. This, I think, was evidence of intention to renounce all that 
which the deed of 1871 had directly or by implication provided for the creation of 
the way over which the right of way was to extend. For these reasons I think 
that the action was rightly dismissed and that this appeal should be dismissed 
with costs. 

LORD CARSON concurred. 

Appeal dismissed. 

Solicitors: Stanley Evans & Co.; Davey & Pearce. 

[Reported by W. C. SanprorD, Esq., Barrister-at-Law.} 
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A 
R. v. HARRIS 


(Courr or Crmmnat AppeaL (Lord Hewart, C.J., Avory and Salter, JJ.), Decem- 
ber 16, 1924] 

| Reported 94 L.J.K.B. 164; 182 L.T. 672; 89 J.P. 37; 41 T.L.R. 205; 

27 Cox, C.C. 746; 18 Cr. App. Rep. 157] B 


Criminal Law—Possession of housebreaking implements by night—Need to prove 

both finding and possession by night, and possession before arrest—Larceny 

Act, 1916 (6°'¢ 7 Geo. 5, c. 50), 8. 28. 

To constitute the offence of being found by night in possession of house- 
breaking implements under s. 28 (2) of the Larceny Act, 1916, both finding 
and possession must be by night. The possession must be physical, not con- C 
structive, and it must be by a free man. Possession after arrest does not 
satisfy the requirements of the statute. 


Criminal Law—Practice—Plea of Not Guilty to first indictment—Prisoner in- 
vited to plead to second indictment—Previous conviction recited—Presence 
of jurors who are to try prisoner on first indictment. D 
When a prisoner has pleaded Not Guilty to an indictment and is about to 
stand his trial, he ought not to be invited to plead to another indictment 
reciting previous convictions in the presence of jurors who are about to try 
him on the first indictment. 


Notes. Referred to: R. v. Lester and Byast (1956), 39 Cr. App. Rep. 157. 

As to the offence of being found armed by night or in the possession of house- E 
breaking implements, see 10 Hatspury’s Laws (8rd Edn.) 808, para. 1563; and for 
arraignment of accused, see ibid., p. 401, para. 727; and for cases see 15 Dicest 
(Repl.) 1138, 1139; 14 Dicrsr (Repl.) 576, 577. For the Larceny Act, 1916, s. 28, 
see 5 Hauspury’s Statutes (2nd Edn.) 1028. 


Appeal against conviction and sentence. 

The appellant was convicted at Chelmsford Assizes of being found by night in 
possession of housebreaking implements under s. 28 (2) of the Larceny Act, 1916, 
and sentenced to five years’ penal servitude. The material facts were that just 
about 9 o’clock at night a police officer saw the appellant and another man sitting 
inside a shelter, and observed that the men had something between them, which 
they appeared to be trying to hide. On being asked what they were doing, both G 
men ran away. The officer arrested the appellant at some little distance from the 
shelter, took him back there, and then found the implements. There had been 
some discrepancy in the evidence as to whether it was before or after 9 o'clock 
when the police officer first saw the appellant, and Swirr, J., directed the jury : 
“It does not matter whether it was before or after 9 o'clock when the officer first 
saw the men. The point is, what time was it when the officer took the prisoner 
back to the shelter and discovered the housebreaking implements.’’ After the 
appellant had pleaded not guilty to this indictment, he was immediately and before 
trial called on to plead to a second indictment, charging him with loitering under 
s. 7 of the Prevention of Crime Act, 1871. This indictment recited two eens 
convictions of the accused, and the jurors, who were about to try him on the first 
indictment, were then present in court. I 

St. John Hutchinson for the appellant. 

St. John Morrow for the Crown. 


The judgment of the court was delivered by 
LORD HEWART, C.J.—The real question in dispute at the trial in this case 


was @ question of time. The offence with which the appellant was charged was 
under s. 28 of the Larceny Act, 1916. That section provides that 


c 
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“Every person who shall be found by night . . . having in his possession 


without lawful excuse ... any . . . implement of housebreaking shall be guilty 
of a misdemeanour. .. .”’ , 


Section 46 (1) defines the expression ‘‘night’’ as being the interval between 
9 o’clock in the evening and 6 o’clock in the morning on the next succeeding day. 
On Oct. 21, 1924, a police officer was on duty on the Western Esplanade, West- 
cliff, as he said, just after 9 p.m. As he was passing a shelter he saw two men 
sitting in it. He observed that they had something between them on the seat 
which they appeared to be trying to hide. He asked them what they had got, 
and both of them jumped up and ran away. The officer caught the appellant just 
outside the shelter. There was a struggle and the appellant was arrested. The 
officer took him back into the shelter and on the seat he found a rope ladder and a 
jemmy. ‘The officer thereupon took the appellant to the police station, which was 
1283 yards away, about ten minutes’ walk. The officer said that from the time he 
first saw the appellant until the time he left the shelter was not more than five 
minutes. Another police officer, named Lindsay, met the first police officer and 
the appellant at about 9.15, and it was between 9.17 and 9.18 when they got to 
the police station. The police sergeant in charge said that it was at 9.15 that they 
entered the station, and another police officer said that it was 9.14. On these facts 
it may well be that there was some evidence that the appellant was found by night 
in the possession by night of housebreaking implements, but there was also no 
little evidence the other way. It was of crucial importance that the minds of the 
jury should be directed to the real problem. The judge, in summing up, said: 


“Tt does not matter whether it was 9 p.m. when the officer first saw the men 
in the shelter or not. The point you must direct your minds to is: What time 
was it that the police officer arrested the appellant and took him back to the 
shelter, and then for the first time discovered the housebreaking implements? 
If that was after 9 p.m., I tell you, as a matter of law, that that was the 
moment in which he was found in possession of the things.”’ 


That direction, unfortunately, was incorrect. To prove the offence with which the 
appellant was charged it must be shown that he was found by night in possession 
by night of the housebreaking implements. In the direction which Swirr, J., 
gave to the jury he seems to have said that it might be sufficient if a man were 
found by night who had been by day in possession of housebreaking implements. 
In view of that direction and the fact that there were materials on which the jury 
might have come to the conclusion that the possession proved was possession by 
day, it is apparent that this conviction cannot stand. On the true construction 
of s. 28 (2) of the Act of 1916 the finding of the defendant and the possession by 
him of the housebreaking implements must both be by night and the possession 
be possession by a free man. Possession after arrest does not satisfy the statute. 
If it did, a person might be arrested by day, and then, after 9 p-m., being in 
custody, might be found to be in possession of housebreaking implements and 
charged under the section. The judge has invited the attention of this court to 
another section of another statute where criminal possession is defined for the 
purposes of that statute, namely, s. 15 of the Forgery Act, 1913. In the opinion 
of this court, that section deals with a different subject-matter. The possession 
referred to in s. 28 (2) of the Act of 1916 is physical possession and not constructive 
Sr asciehs that I should also refer to what took place on the arraignment of the 
appellant. There were two indictments against him, and the second of them 
charged him that he was found in the shelter waiting sus an opportunity to ao 
burglary, and that on April 13, 1920, at the Central Criminal Court, he was con- 
victed on indictment of shopbreaking, and that a previous conviction for felony 
was then proved against him. The appellant had to answer to that indictment. 
We are told by counsel that there can be no doubt that the second indictment was 
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put to the appellant before his trial on the first indictment in the presence of 
those who, afterwards, as jurors, had to try him.. That practice is wrong. When 
a person has pleaded ‘‘Not Guilty’’ to an indictment, and is about to stand his 
trial, he ought not to be invited to plead to another indictment, which recites a 
previous conviction in the presence of those who, as jurors, will have to try him. 
Appeal allowed. 
Solicitors: H. Flint & Co.; Director of Public Prosecutions. 


[Reported by T. R. F. Butier, Esq., Barrister-at-Law.} 


Re OLDHAM. HADWEN v. MYLES 


[Cuancery Division (Astbury, J.), November 14, 17, 18, 1924] 


[Reported [1925] Ch. 75; 94 L.J.Ch. 148; 132 L.T. 658; 
69 Sol. Jo. 193] 

Will—Mutual wills—Identical terms—Husband and wife—Each given absolute 
interest—In case of lapse property to be distributed in similar ways—Fresh 
will by wife after accepting benefit under husband's will—Implication of 
trust created by wills so as to bind survivor. 

In 1907 a husband and wife made mutual wills in identical terms, mutatis 
mutandis, under each of which the survivor was to take the property absolutely. 
In each will it was provided that, if the other party died in the lifetime of the 
party making the will, the property was to be distributed in similar ways. 
Legacies were given to the same persons in each will, and the residue was to 
be divided between the same persons in the same proportions, these persons 
being relatives of the husband. The husband died in 1914, without either will 
having been revoked. His estate was sworn at £117,000, while the wife’s 
estate was about £10,000. The wife proved the will and took possession of 
the husband's estate. In 1921 the wife re-married, and on her marriage she 
made another will entirely different from that of 1907, whereby she gave her 
second husband a life interest in half her estate, and the residue mainly to her 
own relatives. One of the husband's relatives, a residuary legatee under the 
will of 1907, claimed that, under the mutual wills, the wife having taken the 
benefit of the husband’s will, a trust was created in favour of the beneficiaries 
under her will of 1907. 

Held: in the circumstances there was insufficient evidence for any inference 
to be drawn from the wills of 1907, and so the wife was entitled to dispose of 
the property as she pleased, and the plaintiff's claim must fail. 

Dufour v. Pereira (1) (1769), 1 Dick. 419, explained and distinguished. 


Notes. Approved: Gray v. Perpetual Trustee Co., Ltd., [1928] All .R.Rep. 
758. Distinguished: Re Green, Lindner v. Green, 1950] 2 All E.R. 913. 
As to joint and mutual wills, see 84 Hanssury’s Laws (2nd Edn.) 17-19 


; and 
for eases see 44 Dicrsr 180-182. 


Cases referred to: 


(1) Dufour v. Pereira (1769), 1 Dick. 419; 21 E.R. 332, L.C.; 44 Digest 181, 105. 

(2) Lord Walpole v. Lord Orford (1797), 3 Ves. 402; 80 E.R. 1076, L.C.; 44 
Digest 178, 75. 

(3) Denyssen v. Mostert (1872), L.R. 4 P.C, 236; 41 L.J.P.C, 41; 8 Moo.P.C.C. 
N.S. 502; 20 W.R. 1017; 17 E.R. 400, P.C.> 44 Digest 181, 104ii. 


— 
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(4) Stone v. Hoskins, [1905] P. 194; 74 L.J.P. 110; 93 L.T. 441; 54 W.R. 64; 
21 T.L.R. 528; 44 Digest 181, 107. 
Also referred to in argument: 
French v. French, [1902] 1 I.R. 172. 
In the Estate of Heys, Walker v. Gaskill, [1914] P. 192; 83 L.J.P. 152; 111 L.T. 
941; 30 T.L.R. 637; 59 Sol. Jo. 45; 44 Digest 182, 111. 

Page v. Cox (1852), 10 Hare, 163; 68 E.R. 882; 44 Digest 184, 131. 

Witness Action for a declaration. 

In 1907 Frederick Weldon and his wife, Helen Maria Weldon, of whose marriage 
there was no issue, made wills in favour of each other in substantially the same 
terms. By his will dated Jan. 4, 1907, Frederick Weldon appointed his wife sole 
executrix and trustee, and after giving two legacies, amounting together to £400, 
and a life annuity, devised and bequeathed his residuary real and personal estate 
to his wife absolutely if she should survive him. If his wife should die in his life- 
time, or at the same time as himself, he appointed John Eustace Anderson and 
Herbert Toomer executors and trustees of the will, gave them each a legacy of 
£500, and devised and bequeathed to them his residuary real and personal estate 
upon trust for sale and conversion, and for payment of funeral and testamentary 
expenses, debts and legacies, and to hold the residue upon certain trusts for his 
children. In default of children he gave a number of legacies to his own relatives, 
to mutual friends of himself and his wife, and to his wife’s relations, the amount 
of the legacies to the wife’s relations being about £6,000, and directed the residue 
to be divided into twenty parts and held in trust as to nineteen of such parts for 
certain named relations of his own, one of whom, Anna Mary Hadwen, was to 
have three-twentieths. He directed that his trustees should deal with the other 
twentieth of the residue in such manner as he might thereafter direct in any letter 
or memorandum signed by him and deposited with his said will, or which might 
be left by him and come into the hands of his trustees within one month of his 
decease. The wife’s will, also dated Jan. 4, 1907, was, with the exception of the 
two legacies of £400 and the life annuity, in exactly the same terms mutatis 
mutandis as the husband’s will. She appointed her husband sole executor and 
trustee and sole beneficiary if he should survive her, and if he should predecease 
her, or die at the same time, she appointed Anderson and Toomer executors and 
trustees with the same provision as to her children. In default of children she 
gave the same legacies as in the husband's will, and directed the residue to be 
divided in the same manner and held in trust for the same persons as in the case 
of the husband’s residue, and the will contained the same provision as to one- 
twentieth of the residue being dealt with according to a memorandum or letter. 

Frederick Weldon died on Sept. 9, 1914, without having revoked or altered his 
will, which was duly proved by Helen Maria Weldon, who administered the estate 
and paid the legacies of £400, the life annuity having lapsed by the death of the 
annuitant in the lifetime of Frederick Weldon. No letter or memorandum was 
found. The estate of Frederick Weldon was proved at £117,000, the value of the 
separate estate of his wife at that time being about £10,000. Mrs. H. M. Weldon 
had not revoked or altered her will of 1907 in her husband's lifetime. She made 
one or two wills after her husband’s death, which departed very slightly from her 
will of Jan. 4, 1907. She took possession of and enjoyed the benefit of her husband's 
estate. On Dec. 1, 1921, Mrs. H. M. Weldom, being then sixty-four, married 
Gerald Oldham, who was more than thirty years her junior. The same day, after 
the marriage, she made a will, the provisions of which were entirely different from 
those of the will of 1907, and thereby gave to Gerald Oldham a life interest in 
one-half of her estate, and subject thereto gave her estate mainly to her own 
relatives. She appointed Charles Derwentwater Myles and Edmund Lawson her 
executors. Mrs. H. M. Oldham died on April 7, 1922, without having revoked or 
altered the last-mentioned will, which was duly proved, her estate being sworn at 
£108,000, largely consisting of real estate which had belonged to Frederick Weldon, 
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and also of personal estate which had formed part of his estate. er claims a 
made by persons interested under the mutual wills, her rate on ne 
administration summons, and in their affidavit stated that all her es per 
about £10,000, was derived from Frederick Weldon. The executors, under se 
direction of the judge, gave notice to all claimants under the will of 1g a 
unless an action to establish the claims were brought within six weeks they wou 

distribute the estate on the footing of the will of 1921. Anna Mary Hadwen 
brought this action against the executors claiming a declaration that a valid trust 
was created by the will of Mrs. H. M. Weldon of Jan. 4, 1907, in favour of the 
beneficiaries therein named, and that the executors were the trustees of the said 
trust. The solicitor who drew the mutual wills was dead, and there was no 
evidence as to any agreement between husband and wife other than a few letters 
written by the husband to the solicitor at the time of the preparation of the wills. 


Farwell, K.C., and Dighton Pollock for the plaintiff. 

Luxmoore, K.C., and Gavin Simonds, K.C., for the defendants. 

Archer, K.C., and Beebee and EH. F. Ball held watching briefs for parties 
interested. 


ASTBURY, J.—This is an action which raises a question of more than usual 
interest. The plaintiff seeks to enforee what she alleges to have become an en- 
forceable trust by the making of two mutual wills by husband and wife in cireum- 
stances that I will detail. 

On Jan. 4, 1907, the husband, Frederick Weldon, being then fifty-seven years of 
age and his wife forty-nine, and after having been married for twenty-nine years 
without issue, each made a will in substantially identical terms. The husband 
died on Sept. 9, 1914, without having revoked or altered his will, which was proved 
by the wife, the sole executrix and trustee. His estate was sworn for probate at 
£117,000 odd. On Dee. 1, 1921, his widow, then sixty-four years of age, married 
Gerald Oldham, many years her junior. The same day she made a new will, and 
died four months afterwards on April 5, 1922, without having revoked it, and it 
was duly proved by the defendants, her executors. I have no definite evidence as 
to the value of the wife’s assets at the date of her will of 1907; but in the admini- 
stration action of her estate the defendants state that the whole of the property 
of which she died possessed, except £10,000, was acquired under F. Weldon’s 
will. Her estate was sworn at £108,000 odd. Under the two mutual wills, except 
for a few small and irrelevant gifts, the husband and wife made depositions of 
their property in practically identical terms, under what must, in my opinion, be 
regarded as an agreement to do so. I will take as sufficient for the purposes of 
this action the general character of those dispositions in Frederick Weldon’s will. 
He gave the whole of his property to his wife absolutely if she survived him, and 
appointed her executrix and trustee. If she died in his lifetime he appointed 
fresh executors and trustees, to whom he devised and bequeathed the whole of his 
real and personal estate upon trust for sale and conversion, and to stand possessed 
of the proceeds upon trust for his children, if any, and in default of children upon 
trusts which I will state shortly. [His Lordship then stated the provisions of the 
will in default of children, and continued :] Mrs. Weldon’s will of the same date 
contained an exactly similar devise and bequest of her property to her husband 
and appointed him sole executor and trustee. In the event of his death in her 
lifetime she appointed the same two persons as in the husband's will executors and 
trustees, gave similar legacies and disposed of her residue in a similar way, reserv- 
ing a similar power of disposition of one-twentieth by letter or memorandum. 
Certain evidence has been produced as to how these wills came to be made in the 
form of letters between Mr. Weldon and his solicitor, Mr. Anderson, which refers 
to interviews between Mr. Weldon and Anderson when instructions for the wills 
were given, and state particulars of the legacies. In September, 1918, Mrs. Weldon 
writes to Anderson on behalf of her husband, who was ill, and asks him to send a 
copy of the wills and inquires: ‘‘Are there likely to be any complications?"' Ander- 
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son replied: ‘‘I feel quite certain there can be no complications.’’ That is the 
only evidence of the circumstances leading up to the making of the wills of 1907, as 
Anderson died some years ago. The question is, whether on that evidence and 
substantially from the fact that the husband and wife agreed to make these wills 
and did make them, and from their contents, I am entitled or bound to hold that, 
in the circumstances, the wife having taken the benefit of the husband's will, a 
trust was created and attached to the property taken by the wife, which is now 
enforceable by persons to whom residuary gifts were given by what is described 
as the second part of the wife’s will of Jan. 4, 1907. After her husband's death 
Mrs. Weldon, having acquired all his estate, made certain further testamentary 
dispositions, which were shortly as follows: On Sept. 16, 1914, a few days after 
her husband’s death, she made a will with the assistance of Anderson, but there is 
no evidence that that will was not substantially in accord with the mutual will 
of 1907. Anderson died in September, 1915, and on Nov. 30, 1915, Mrs. Weldon 
made another will which appears to have been much the same as the will of 1907, 
both as to legacies and the disposition of the residue. Under her instructions the 
will of 1907 was subsequently destroyed, but I hold as a fact that its execution and 
contents have been proved by sufficient satisfactory evidence. On Feb. 20, 1921, 
she made another will in which the residue was divided into eighteen parts, and 
one of her own relatives took a share of the residue, but otherwise it appears to 
have been in accordance with the will of 1907. Her present will, made on Dec. 1, 
1921, departed entirely from the provisions of the will of 1907, giving to her second 
husband, Gerald Oldham, a life interest in one-half of her estate, and, subject to 
that, leaving her estate almost, if not entirely, to her own relatives. 

The plaintiff is one of Frederick Weldon’s relatives and a residuary legatee under 
Mrs. Weldon’s mutual will of 1907, and she claims a declaration that a valid trust 
was created under part two of that will, and that the defendants, the executors 
and trustees of the will of 1921, must hold the testatrix’s property upon the trusts 
of the will of 1907. I have had the benefit of extremely able arguments on both 
sides. Counsel for the plaintiff put her case thus: The plaintiff admittedly could 
not enforce as such an agreement made for her benefit by two other persons; but, 
from the agreement to make these mutual wills in the form in which they were 
made, the survivor who accepts the benefit under this mutual arrangement, thereby 
becomes subject to the alternative trusts in the second part of those wills, In 
other words, in the circumstances, the survivor cannot, as a matter of law, take 
the benefit and repudiate the alternative trusts. Consequently, on the death 
of F. Weldon, his surviving widow had to elect whether she would take or leave 
the benefit under her husband's will, with a liability to a trust to carry out the 
gifts of legacies and the disposition of residue in the second part of the will. The 
authorities on the subject are few. The principal one is Dufour v. Pereira (1), on 
which the plaintiff relies, which is reported shortly in 1 Dickens 469, and more 
fully stated in HarGrave’s JurIpICAL ARGUMENTS, vol. 2, p. 304. In that case a 
husband, and a wife, the latter having a power notwithstanding coverture to make 
a will of some personal property secured for her separate use, joined in a single 
document expressed to be their mutual last will, and bearing date Nov. 21, 1745. 
By that will the residuary estate of both was seemingly made one, and was be- 
queathed to the survivor for his or her life with a limitation over. The wife sur- 
vived, and having enjoyed the benefit of both properties for many years, died 
leaving a will in which the trusts of the mutual will were disregarded. The bene- 
ficiaries under the latter will filed their bill in Chancery and HarGrave says (ibid. at 
p- 311) that, after delivering his energetic and eloquent judgment, Lorp CampENn 
made a decree that the wife had bound her assets to make good all the bequests 
in the mutual will. The judgment, which is very alluring, seems to have been 
based by Lorp Capen on the fact that these two parties had agreed to pool their 
estates, and in consideration of the agreed benefits that the survivor was to take, 
was to give effect to the agreement, which Lorp CAMDEN seems to have held that 
they made as to the disposition of the property. An important point in that case 
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is that the trust of the property was rendered safe by the fact that the survivor 
took only a life interest under the mutual will. No difficulty arose under the then 
existing law of England as to the husband’s interest in his wife's property. The 
parties lived at Geneva, and made the will apparently in accordance with the law 
of that country. Lorp Campen says (ibid. at p. 310) : 


“The instrument itself is the evidence of the agreement [that is, the agree- B 
‘ment that created the trust which he enforced] and he that dies first, does by 
his death carry the agreement on his part into execution. If the other then 
refuses, he is guilty of a fraud, can never unbind himself, and becomes a 
trustee of course. For no man shall deceive another to his prejudice. By 
engaging to do something that is in his power, he is made a trustee for the 
performance, and transmits that trust to those that claim under him.”’ C 


All that is based on Lorp Campen’s finding of fact that there was a certain and 
unequivocal trust agreed to and created by the parties. It is true that he comes to 
that conclusion from the contents of the document itself, but nevertheless he bases 
his judgment on the fact of the actual existence of such an agreement. In Lord 
Walpole v. Lord Orford (2) Lorp LovucusorovucH, L.C., who had been counsel in 
Dufour v. Pereira (1) was asked to enforce an agreement which was very similar. J 
The facts of the case are very complicated, but Lorp LoucnsorovuGcH came to the 
conclusion that the agreement sought to be enforced as a trust was too uncertain; 

he found that there had been some agreement, but that it was impossible to ascer- 
tain precisely and certainly its terms. He assented to the view of Lorp CaMpEN 

in Dufour v. Pereira (1), but distinguished it. Counsel for the plaintiff argued 
that in Lord Walpole v. Lord Orford (2) there were not mutual wills at all, and E 
pointed out that in the plaintiff's bill the agreement was put forward merely as an 
agreement of honour, and not as a legal agreement, and the plaintiff claimed partly 
under and partly against a codicil which, if Lorp Campen’s decision was applic- 
able, was invalid. In Denyssen v. Mostert (3) Str Rospert CoLumer says (L.R. 4 
P.C. at p. 258): 


‘It may be enough to observe that, in the case of Dufour v. Pereira (1), F 
Lorp Campen held that a husband and wife having made a mutual will, and 
that the wife, after her husband's death, having possessed all his personal 
estate, and enjoyed the interest thereof during her life, by that act bound her 
assets to make good all her bequests in the mutual will, and that her subse- 
quent will, so far as it broke in upon the mutual will, was void. And that, 
in the case of Lord Walpole v. Lord Orford (2) Lory Lovaueorovan refused @ 


to confirm the compact of a mutual will, under circumstances which are 
referred to.’’ 


A 


He then cites with approval this passage from Wiuirams on Execurtors (6th Edn.) 
vol. 1, p. 122; (11th Edn.) p. 98: 


‘*Lorp Lovucueoroven, however, refused to enforce the compact of the FT 
mutual will, but this was chiefly, it seems, by reason of the uncertainty, and, 
in Some sense, unfairness of the compact; so that it leaves the principle of 
Lorp Campen’s decision in Dufour v. Pereira (1) wholly unshaken.”’ 


In Stone v. Hoskins (4) the headnote in the Law Reports, which is accurate, says : 


Where two persons have made an arrangement as to the disposal of their I 
PES) and executed mutual wills in pursuance of that arrangement, the one 
pare Nae predeceases the other dies with the implied promise of the 
: See ae ae ARERNOR shall hold good; and if the survivor, after taking 
ela er the arrangement, alters his will, his personal representative 

ae, € property upon trust to perform the contract, for the will of the one 
who dies first has, by the death, become irrevocable. . . .”’ 


Str Gorett Barn 
ES, P., says: ‘Th i : : . 
Piss eld dh aes ’ ae ere remains a legal point of considerable interest. 
mutual wills made in accordance with an arrangement’’—that 
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is to say, an arrangement as to the existence of which the court was satisfied by 
evidence. Later on he says: : 


“If these two people had made wills which were standing at the death of 
the first to die, and the survivor had taken a benefit by that death, the view 
is perfectly well founded that the survivor cannot depart from the arrangement 
on his part, because, by the death of the other party, the will of that party and 
the arrangement have become irrevocable; . . .” 


That must mean an arrangement proved to the satisfaction of the court, the terms 
of which are certain and unequivocal, and such as the court can see its way to 
enforce. Other cases have been cited, but they do not touch the question which 
I have to decide. 

The first point to determine is whether, on the evidence in this case, which 
substantially consists only of the fact of the making of these mutual wills, I am 
bound or able to come to the conclusion to which Lorp Campen came in Dufour v. 
Pereira (1) that there was in fact an agreement between the husband and wife 
that the survivor (here the wife), who was to take the other’s property, not for life, 
but absolutely, should, if she accepted the benefit, be bound not to alter the dis- 
position in the second part of her 1907 will. Counsel for the plaintiff contends that 
no such agreement need be proved outside the fact of the form of the mutual wills. 
I regret that I am unable, in the circumstances of this case, to give effect to that 
contention, and all the more so because I have no doubt at all that if the husband 
in 1907 had foreseen that his wife, after seven years of survivorship, would marry 
a young man and leave the whole of her first husband's property to that young 
man and to her own relatives, he would have made a very different testamentary 
disposition. In order to enforce the trust for which the plaintiff's counsel contend, 
I must be satisfied that its terms are certain and unequivocal and such as, in the 
circumstances, I am bound to give effect to. ‘The evidence in this case does not 
appear to me to go nearly far enough. It is difficult to understand why, if there 
was such an agreement as suggested, the mutual wills gave the survivor an absolute 
interest in all the property of the spouse who died first. It is said that each was 
satisfied to trust the other, and wished to bind only so much of the property taken 
by the survivor as had not been disposed of in his or her lifetime. This question 
must be answered: Could these parties have acted as they did with any other 
object or intent than the plaintiff asserts? It is impossible for me to hold anything 
of the kind. I cannot build up a trust on conjecture. Many other reasons may 
have operated upon their minds. Having regard to the ages of the parties it was 
not likely that the property would be seriously diminished in the lifetime of the 
survivor, and they may have considered that the survivor could be trusted to give 
effect to what must have been known to be the wishes of both. But that is a very 
different thing from saying that they bound themselves by a trust to be operative 
in all circumstances. Supposing that the wife had died first, and the husband, 
who was at the date of the wills not yet sixty, had married again. It is difficult 
to believe that he agreed to a course that would prevent him making any testa- 
mentary provision for his second wife, except as to one-twentieth of his residuary 
property. Again, many of his own relatives, who were beneficiaries under the 
wills, might have predeceased the survivor of himself and his wife; but if the 
alleged trust is operative, there is no means of making any provision by will for 
such circumstances. I cannot help thinking that if a trust of that kind had been 
brought to the attention of any reasonable professional man he would have advised 
against the creation of any such trust. It is difficult to imagine that it was the 
intention of the parties, when they made the mutual wills, that the survivor should 
in no circumstances have power to alter the trusts except by disposition inter vivos. 
Lastly, I think that a very great difference between the present case and Dufour 
y. Pereira (1) is that in that case the capital of the trust property was secured in 
fact by the life interest only being given to the survivor, whereas in the present 
case the survivor is given the whole estate absolutely, and could, if so minded, 
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dispose of the whole property inter vivos. It is said by the defendants, and J 
think rightly, that the fact that these two wills were made in identical terms 
connotes no more than an agreement of so making them, and that there is no 
evidence on which I ought to hold that there was an agreement that the trust in 
the mutual wills should in all circumstances be irrevocable by the survivor who 
took the benefit. Putting it shortly, I have no sufficient evidence to enable me 
to decide what inference, if any, should be drawn in the circumstances from the 
wills. For these reasons, I have come to the conclusion, although I do so with 
the utmost regret, that the plaintiff’s action fails. 
Solicitors: Powell, Burt & Lamaison, for Howard Marshall, Halifax; Patersons, 
Snow & Co.; E. Ernest Winterbotham; Lazarus & Son. 
[Reported by BE. K. Corriz, Esq., Barrister-at-Law. | 


BRITISH THOMSON-HOUSTON CO., LTD. v. STERLING 
ACCESSORIES, LTD., AND OTHERS; SAME v. CROWTHER 
AND OSBORN, LTD., AND OTHERS 


|Cuancery Divisron (Tomlin, J.), March 27, April 2, 1924] 


[Reported [1924] 2 Ch. 33; 93 L.J.Ch. 385; 131 L.T. 535; 
40 T.L.R. 544; 68 Sol. Jo. 595; 41 R.P.C. 311] 


Com pany—Director—Liability—Liability for tort of company—Sole shareholder. 
ven where directors are the sole directors of, and sole shareholders in, a 
company, in the absence of proof (which cannot be implied from their relation- 
ship with the company) that they have authorised the company to commit a 
tort, the company is not their agent to commit such tort so as to render them 
personally liable therefor. 

Salomon v. Salomon & Co. (1), [1897] A.C. 22, and Rainham Chemical 
Works, Ltd. v. Belvedere Fish Guano Co. (2), [1921] 2 A.C. 465, applied. 

Betts v. de Vitré (3) (1868), 3 Ch. App. 429, and Welsbach Incandescent Gas 
Light Co. v. Daylight Incandescent Mantle Co., Ltd. (4) (1899), 16 R.P.C. 344, 
distinguished. 

Notes. Applied: Prichard and Constance v. Amata (1924), 42 R.P.C. 63. 
Referred to: Harmer v. Armstrong, [1934] Ch. 65; Leggatt v. Hood’s Original 
Licensees Darts Accessories, Ltd., and Hood (1950), 67 R.P.C. 184; Bank Voor 
Homdel en Scheepvaart v. Slatford, [1951] 2 All E.R. 779. 

As to the liability of directors, see 6 HaLspury's Laws (8rd Edn.) 306 et seq.; 
and for cases see 9 Dicrst (Repl.) 508 et seq. 

Cases referred to: 

(1) Salomon v. Salomon & Co., Ltd., Salomon & Co., Ltd. v. Salomon, [1897 } 
A.C, 22; 66 L.J.Ch. 85; 75 L.T. 426; 45 W.R. 193; 18 T.L.R. 46: 41 Sol. Jo. 
63; 4 Mans. 89, H.L.; 9 Digest (Repl.) 80, 11. 

(2) Rainham Chemical Works, Ltd. v. Belvedere Fish Guano Co., Ltd., [1921] 
2 A.C. 465; 90 L.J.K.B. 1252; 126 L.T. 70; 87 T.L.R. 973; 66 Sol. Jo. 
(W.R.) 7; 19 L.G.R. 657, H.L.; 9 Digest (Repl.) 31, 15. 

(3) Betts v. Neilson, Betts v. de Vitré (1868), 8 Ch. App. 429; 87 L.J.Ch. 895: 
18 L.T. 165; 32 J.P. 547; 16 W.R. 529, C.A.; varied, sub nom. Neilson v. 
Betts (1871), L.R. 5 H.L. 1, H.L.; sub nom. de Vitré v. Betts (1873), 
L.R. 6 H.L. 819, Hales Digest (Repl.) 582, 3504. 
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A (4) Welsbach Incandescent Gas Light Co. v. Daylight Incandescent Mantle Co., 
Ltd. (1899), 16 R.P.C. 344; 86 Digest (Repl.) 1033, 3822. 
(5) Penny v. Wimbledon U.D.C., [1899] 2 Q.B. 72; 68 L.J.Q.B. 704; 80 L.T. 


615; 83 J.P. 406; 47 W.R. 565; 15 T.L.R. 848; 48 Sol. Jo. 476, C.A.; 26 
Digest 410, 1308. 


Actions to restrain infringements of letters patent. 
The two actions were brought by the same plaintiff against two companies. The 


actions involved the same subject-matter, and his Lordship delivered one judg- 
ment covering both actions. 


Britiso Tuomson-Hovusron Co., Lrp. v. Stertina Accessories, Lrp. 


The following statement of the facts in this action is taken from the judgment. 

C This is an action to restrain the infringement of letters patent No. 238499 of 1909 
for an invention for improvements in and relating to the treatment of tungsten to 
facilitate working. The letters patent in question were recently held to be valid 

in an action by the plaintiffs against other defendants, which was tried before 
Russetu, J. The first of the defendants is a limited company which was regis- 
tered in December, 1921, with a capital of £1,000 divided into 1,000 shares of £1, 
D and is a private company. The second and third defendants are the sole directors 
of the company and the only subscribers to the memorandum of association and 
the only shareholders. The defendants admit the validity of the letters patent 
and the title of the plaintiffs thereto. They also admit the sales by the defendant 
company, alleged in the particulars of breaches, of certain electric lamps, and that 
the filaments of such lamps were made in accordance with the invention protected 

E by the letters patent, and, accordingly, that such sales were infringements. Upon 
the footing of these admissions the defendant company was not in a position at 
the trial to resist judgment. The defendant directors, however, contended that 
no relief in the circumstances of this case can be given against them. The state- 
ment of claim alleges that the defendant directors ‘‘are, and were, at all material 
times officials and/or directors of the defendant company and actively engaged 
F in the affairs of the said company, and as such officials and/or directors authorised, 


permitted and/or took part in the said infringement.’’ At the trials the facts as 
to the position of these two directors were admitted, but no other facts were alleged 
or proved. 


Sir A. Colefax, K.C., and Trevor Watson for the plaintiffs. 
I’. W. Theeman for the defendant company. 
G Courtney Terrell for the defendant directors. 


Bririsu THomson-Hovuston Co., Lrp. v. CROWTHER AND Osporn, Lrp. 


The following statement of the facts is taken from the judgment. This action 
is by the same plaintiffs in respect of the same letters patent, but is against another 
company and its directors. The defendants make admissions in this action corre- 

Hs sponding mutatis mutandis with those made by the defendants in the first action. 
The defendant company has, therefore, no defence, but the liability of the defen- 
dant directors is asserted, on the one hand, and denied, on the other hand, upon 
the same grounds as in the first action. In this case, however, the facts as to the 
position of the defendant directors are somewhat different. The capital of the 
defendant company is £25,000, divided into 25,000 shares of £1, of which 24,898 

] shares have been issued. These shares are held as to 24,398 by the defendant 
Porritt, as to fifty shares by the defendant Crowther, as to 400 shares by the 
defendant Osborn, and as to the remaining fifty shares by a person who is neither 
a director nor a party to the action. No other fact bearing upon the question of 
the liability of the defendant directors was proved or alleged except that an agree- 
ment was put in by the plaintiffs which is said to have some bearing on the 
matter. This agreement, which is dated Aug. 16, 1922, is made between the 
defendant company, of the one part, and a Scottish company, of the other part, 
and provides for the sale by the defendant company to the Scottish company of 
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electric lamps. The agreement is signed by the defendant directors ‘‘for and on A 


behalf of’ the defendant company, and the seal of the defendant company is 
affixed. The lamps, the subject-matter of the agreement, are defined ~, lamps 
manufactured by the defendant company ‘‘whether under patent speci pee 
licence from patentees, or where the patent protection rights have expired. ) 
agreement also contains a guarantee by the defendant company that the lamps 
sold do not infringe any existing patent, and an indemnity by the defendant com- 
pany to the Scottish company, their factors, members and customers, against 
claims by any party alleging infringement. 

Sir A. Colefar, K.C., and Trevor Watson for the plaintiffs. 

Moritz for the defendant company. 

Greene, K.C,, and H. B. Vaisey for the directors, Porritt and Crowther. 


The defendant Osborn appeared in person. 
Cur. adv. vult. 


April 2. TOMLIN, J., read a judgment in which, after stating the facts in the 
first action, he continued: I apprehend that where it is sought to fix a defendant 
with liability for a tort it must be established either that he is himself the tort- 
feasor or that he is the employer or principal of the tortfeasor, in relation to the 
act complained of, or, at any rate, the person on whose instructions the tort has 
been committed. In the first case with which I am concerned it is not alleged 
that the defendant directors were the actual tortfeasors. It is, therefore, sought 
to fix them with liability by contending, first, that in the circumstances of the 
case the defendant company was only a cloak under cover of which the infringe- 
ments were committed by the defendant directors, or, in other words, that the 
defendant company was the agent of the defendant directors to commit the infringe- 
ments, and, secondly, that the true inference from the facts is that the defendant 
directors authorised the acts of infringement. 

There is no evidence of any fact pointing to the relation of principal and agent 
having been established between the defendant directors and the company, unless 
the fact that the defendant directors were the sole directors and the sole share- 
holders of the company can be properly regarded as a circumstance from which 
the relationship ought to be inferred. I do not think that any such inference can 
be, or ought to be, drawn. It has been made plain by the House of Lords that, 
for the purpose of establishing contractual liability, it is not possible, even in the 
case of the so-called one-man companies, to go behind the legal corporate entity 
of the company and treat the creator and controller of the company as the real 
contractor merely because he is the creator and controller. If he is to be fixed 
with liability as principal, the agency of the company must be established substan- 
tively and cannot be inferred from the holding of director's office and the control 
of the shares: see Salomon v. Salomon & Co., Ltd. (1). Any other conclusion 
would have nullified the purpose for which the creation of limited companies was 
on Oni : re legislature. Now does the matter stand otherwise in regard to 
A ee pay a ee: also has been made plain by the House of Lords 
Yeats Fe cee aes ‘or ‘8, Ltd. v. Belvedere Fish Guano Co., Ltd. (2), where 

-R, In criticising the view of one of the lords Justices in the court 


below to the effect that it was possible to look behind the company, states the 
position in this way: 


‘It not infrequently happens in the course of legal proceedings that parties 
who find they have a limited company as debtor with all its paid-up capital 
issued in the form of fully paid shares, and no free capital for working suggest 
that the company 1s nothing but an alter ego for the people by whose hand it 
has been incorporated, and by whose action it is controlled. But in truth the 
Companies Acts expressly contemplate that people may substitute the limited 
liability of a company for the unlimited liability of the individual, with the 
object that by this means enterprise and adventure may be encouraged A 
company, therefore, which ig duly incorporated, cannot be disregarded on the 


| 
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ground that it is a sham, although it may be established by evidence that in 
its operations it does not act on its own behalf as an independent trading unit, 
but simply for and on behalf of the people by whom it has been called into 
existence. In Salomon v. Salomon & Co., Ltd. (1), parties who sought to dis- 
regard the existence of the company on these grounds were unable to establish 
this fact, and they, accordingly, failed, but the respondents urge that here the 
position is quite plain. It seems to have been so regarded by Scrurron, L.J. 
The Master of the Rolls thought the same result was reached by considering 
that the company was in fact under the sole control of Messrs. Feldman and 
Partridge as governing directors, and Arkin, L.J., by the analogy of cases 
such as Penny v. Wimbledon U.D.C. (5). I cannot accept either of these 
views. If the company was really trading independently on its own account, 
the fact that it was directed by Messrs. Feldman and Partridge would not 
render them responsible for its tortious acts unless, indeed, they were acts 
expressly directed by them. If a company is formed for the express purpose 
of doing a wrongful act or if, when formed, those in control expressly direct 
that a wrongful thing be done, the individuals as well as the company are 
responsible for the consequences, but there is no evidence in the present case 
to establish liability under either of these heads.”’ 


I have, however, had pressed upon me Betts v. de Vitré (3). The action there 
was one for infringement of patent rights against the company and its directors, 
and the decision was one of Lorp Cuetmsrorp’s, L.C., sitting on appeal from 
Woop, V.-C. The decision is, therefore, binding on me so far as it is a decision 
which is not overruled and which lays down any principle applicable to the circum- 
stances of the present case. It may be that the decision is to-day open to criticism 
having regard to the principles more recently enunciated by the House of Lords 
in the cases to which I have referred. It was, I think, regarded by Youncer, L.J., 
in the Rainham Case (2) as a decision requiring some explanation, and he suggests 
that it turned on some special act of intervention on the part of the directors. At 
any rate, the directors there pleaded that the infringement had been by their 
servants against their orders, and the reasoning of LorD CHELMSFORD was upon 
the footing that the actual infringers were the servants of the directors. That is 
a condition of things which has not been alleged in the present case, and, in my: 
judgment, Lorp CHELMSFoRD's decision has no application to the facts of the present 
ease. I think, therefore, that the plaintiffs’ first contention fails. 

As to their second contention, the answer must be that there is no evidence 
from which it ought or can be inferred that the defendant directors have authorised 
the wrongful acts. To draw that inference from the fact that they are sole directors 
and shareholders of the defendant company would be manifestly wrong and con- 
trary to the principles enunciated by the House of Lords in the cases already 
referred to, and there is no evidence of any other facts at all in relation to the 
matter. The decision in Welsbach Incandescent Gas Light Co., Ltd. v. Daylight 
Incandescent Mantle Co., Ltd. (4) before Byrne, J., to which I have been referred, 
turned exclusively upon circumstances of pleading and of conduct at the trial, 
which are not present in this case, and, in my judgment, it affords no guidance 
on any question of principle. It follows that the plaintiffs second contention also 
fails. The result, therefore, is that the action has succeeded against the defendant 
company, but failed against the defendant directors. An injunetion, an order for 
delivery up of infringing articles, and an inquiry as to damages, are the appropriate 
remedies against the defendant company, which must pay the costs of the action 
except so far as they have been increased by the joinder of the defendant directors, 
the costs of the inquiry being reserved. As against the defendant directors the 

ion is dismissed with costs. 
cri Sr neiier stated the facts in the second action, and, after referring to 
the agreement between the defendant company and the Roobhish: gciten ’ kal 
tinued: Unless there is something in the fact of this agreement whic distinguishes 
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i i first case applies with equal or A 
a ha races rte rane a agreement : question has any 
bearing upon this question at all. It seems to indicate : (i) ea a 
company was not in the sie ee 5 ie roar pL nae at : 
infring ny patent rights, and (1 “si 
vataareee ee be apecada as otherwise than pena ae 5 
indemnity against possible accidents. In my judgment, the aire tev fap € 
no support from the existence of this agreement. The result, t oi ore, mus ri 
the same as in the first case, with this addition, that, as there was here a hrs er- 
claim for revocation (which was not, however, opened), this counterclaim will be 
dismissed with costs with the usual set-off so far as the defendant directors are 


even greater force. 


concerned. d 
Solicitors : Bristows, Cooke & Carpmael; C. R. A. Edmonds; Dehn & Lauderdale, 
for Dunderdale, Galloway & Co., Manchester; Porritt & Crowther, Woodcock, 
Ryland & Parker, for Woodcock & Sons, Haslingden. 
[Reported by L. Moraan May, Esq., Barrister-at-Law.] 





BOSWELL AND ANOTHER v. CRUCIBLE STEEL CO. OF 
AMERICA E 


[Court or AppeaL (Bankes, Scrutton and Atkin, L.JJ.), October 20, 1924} 
[Reported [1925] 1 K.B. 119; 94 L.J.K.B. 383; 132 L.T. 274; 
69 Sol. Jo. 842] 


Landlord and Tenant—Landlord’s fixtures—Large plate-glass windows in business 
premises—Part of the premises. F 

In a lease of certain business premises the lessees covenanted to ‘keep the 

inside of the demised premises (including the landlord’s fixtures) in good 

repair.’’ Practically the whole of two sides of the premises consisted of plate- 

glass windows which were not made to open. Some of the windows became 

broken. 

Held: the term ‘‘landlord’s fixtures’? meant things which were not remov- @ 
able since they were attached to and formed part of the freehold, but it was not 

apt to include chattels which had been made part of the demised premises in 

the course of their construction; the windows formed a substantial part of 

the structure of the demised premises; and, therefore, they were not ‘‘land- 

lord’s fixtures,’’ and the lessees were not liable to repair them. 

Notes. Referred to: Taylor v. Webb, [19387] 1 All E.R. 590; Gray v. Fidler, H 
[1943] 2 All E.R. 289. Distinguished’: Holiday Fellowship, Ltd. v. Viscount 
Hereford, [1959] 1 All E.R. 433. 

As to landlord's fixtures, see 23 Haussury'’s Laws (3rd Edn.) 489 et seq.; and 
for cases see 31 Dicesr (Repl.) 199 et seq. 

Case referred to: 

(1) Ball v. Plummer (1879), Times, June 17, C.A.; 31 Digest (Repl.) 844, 4756, I 
Also referred to in argument: 

Climie v. Wood (1869), L.R. 4 Exch. 828; 38 L.J.Ex. 223; 20 L.T. 1012, Ex. Ch.; 

31 Digest (Repl.) 210, 3429. 

Pyot v. Lady St. John (1613), Cro. Jac. 329 
31 Digest (Repl.) 362, 4939. 
Appeal by the defendants from a de 
By an indenture dated May 24, 


; 79 E.R. 281; affd. 2 Bulst. 102; 


cision of the Divisional Court. 
1912, made between the plaintiffs, as landlords, 
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and the defendants, as tenants, in consideration of the rent thereinafter reserved, 
the plaintiffs demised unto the defendants all the ground floor of the premises 
known as Nos. 31 and 32 Borough Road, and No. 69 Lancaster Street, Southwark, 
for the term of ten years from June 24, 1912. The term was subsequently ex- 
tended for a further period of five years. The premises were let as a warehouse 
and office for the lessees’ trade, and practically the whole side of the premises 
fronting the above-mentioned streets was composed of large plate-glass windows 
which were not made to open. By the said indenture the lessees covenanted to 


‘keep the inside of the demised premises (including all landlord’s fixtures and 
additions thereto) in good decorative repair and condition . . . and once in every 
three years of the said term paint the outside of the window frames and doors 
of the demised premises with two coats at least of good oil colour.”’ 


The lessors covenanted that they would 


‘‘well and sufficiently repair, cleanse, maintain, amend, uphold and keep the 
demised premises and all additions thereto and appurtenances thereof. . . with 
all necessary reparations, cleansings and amendments (except such repairs as 
are hereby agreed to be executed by the lessees).’’ 


In August, 1923, seven of the windows were found to be broken, and the lessors 
accordingly served upon the lessees a notice to repair. The lessees having refused 
to comply with the notice, the present action was brought in the Southwark County 
Court to recover the cost of replacing the windows. The learned county court 
judge held that the windows were landlord’s fixtures and gave judgment for the 
lessors. This decision having been affirmed by the Divisional Court (Bam#acue 
and Rocue, JJ.) the lessees appealed. 


Greaves-Lord, K.C., and Done for the lessees. 
Sir R. Coventry, K.C., and A. H. Woolf for the lessors. 


BANKES, L.J.—In my opinion, this appeal must be allowed. My view as to 
the rights of the parties depends upon the consideration of what the original struc- 
ture of these premises was. From the plan which was put in at the trial it 
appeared that the total height of the ground floor, which was enclosed in brick 
walls of a height of 3 ft. 6 in., was somewhere about 11 it., of which 7 ft. 6 in. was 
occupied by plate-glass windows which were of a width of some 29 ft. out of a 
total width of 33 ft. on the Borough Road front, and in Lancaster Street of 23 ft. 
out of a total width of 25 ft. Dealing then with a building the ground floor of 
which to a large extent is constructed of glass it is in one sense true to say that 
its walls consisted of different pieces of glass and it is also true to say that the 
ground floor of the building consists to a large extent of glass. Such, then, is the 
building to which this lease refers. The two covenants to repair which are material 
are these, namely, the covenant by the lessees to repair ‘‘the inside of the demised 
premises including all landlord's fixtures’’; and the covenant by the lessors to 
repair the whole of the demised premises ‘‘with all necessary reparations.’’ If 
that last mentioned had stood by itself the obligation to repair would have fallen 
on the landlords and it is quite consistent with that that the tenant should have 
to paint the outside. Then we come to the exception, namely, “except such repairs 
as are hereby agreed to be executed by the lessees.’ The question therefore is : 
Which party is to keep these windows in repair? Turning to the covenant, it 1s 
said on behalf of the lessors that these windows are landlord's fixtures and that 
the liability to repair, therefore, falls upon the lessees, but I do not think it is 
possible to say that windows such as these, which form part of the original build- 
ing, could be said to be landlord's fixtures. In my judgment, the learned county 
court judge arrived at a wrong conclusion, and I think it is impossible to support 
his finding by reason of the fact that the windows form part of the original struc- 
ture. I think that in Ball v. Plummer (1), BRAMWELL, J., uses a very appropriate 


expression when he speaks of the windows as being ‘‘the skin of the house.” In 
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my judgment, there is, upon the facts, a clear obligation to repair which falls upon 
the landlord and not upon the tenant. The appeal therefore succeeds. 


SCRUTTON, L.J.—This appeal raises a question, which may be of some im- 
portance, whether the landlords or the tenants are liable to repair certain broken 
windows. Large glass windows fixed in steel frames play an important part in 
present-day shop construction. The premises here consist of a ground floor used as 
a warehouse and offices, and it appears from the photographs and the plan which 
were put in that the greater portion of the exterior of the building consists of plate- 
glass windows, with the result that the building is practically enclosed in a wall 
of glass. By the lease the lessees covenanted to ‘‘keep the inside of the demised 
premises (including all landlord's fixtures . . .) in good repair’’ and the lessors 
covenanted to ‘repair . . . the demised premises . . . with all necessary reparations 
. . . (except such repairs as are hereby agreed to be executed by the lessees).’’ 
Some of the plate-glass windows having been broken, the landlords say that these 
windows are landlord's fixtures, and, therefore, the tenants must repair them. 
I think it is well understood what ‘‘tenant’s fixtures’’ are. They are matters 
attached to the freehold which are easily removable and may be removed by the 
tenant during the currency of the term, but I am puzzled to know what is meant 
by ‘“‘landlord’s fixtures.’’ I do not understand how something which forms part 
of the original building can be said to be a landlord's fixture, but if these windows 
are to be regarded as fixtures the landlord cannot impose the liability to repair 
them upon the tenant unless he can say it is a landlord's fixture. I do not think 
these windows can be appropriately described as fixtures. They plainly form part 
of the demised premises. For that reason it seems to me to be a misnomer to call 
these windows landlord's fixtures. We have had no report of the judgments in 
the Divisional Court, but we have the judgment of the learned county court judge. 
I think he makes a mistake when he describes the ground floor as a landlord’s 
fixture and something different from the demised premises. It seems to me to be 
impossible to hold that these large windows were not part of the demised premises 
with the result that the landlord was bound to repair them. 


ATKIN, L.J.—This is an action brought upon a covenant in a lease. The lessees 
covenanted to “‘keep the inside of the demised premises (including all landlord's fix- 
tures . . .) in good repair.’’ The lessors undertook the repairs ‘‘except such repairs 
as are hereby agreed to be executed by the lessees,’’ and the question is whether 
the lessees covenanted to repair these windows which formed part of the external 
walls of the house. The obligation imposed by their covenant upon the lessees 
was, generally speaking, to repair the inside of the demised premises, but this 
obligation was to include the landlord's fixtures. I should be inclined to construe 
the covenant as being limited to landlord's fixtures inside the house, and not to 
extend to repairs necessary to the building as a whole and of which these plate 
windows form part. I am satisfied that these windows are not landlord's fixtures 
in the sense in which that term is generally understood. The term is generally 
used to negative tenant's fixtures, the reason being that they are not removable 
inasmuch as they are affixed to and form part of the freehold. The phrase is not 
apt to include chattels made part of the premises by the landlord in the course 
of constructing the house. No one would call these landlord's fixtures. The 
windows have become part of the original structure as representing the external 
walls of the house. Without them there would be nothing that could be described 
as a house at all. In my opinion, the county court judge misdirected himself 
upon a question of law. I can myself see no difficulty in construing the covenant 
In my judgment, the demised premises included the windows and as the result 


of the covenant there is an oblicati i 
gation upon the landlords to do th ‘ 
appeal must, therefore, be allowed. oe tau 


me A : 
Solicitors: Cardew Smith & Ross; H. Anderson, Reval alewer 


[Reported by E. J. M. CuapLin, Esq., Barrister-at-Law.] 
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R. v. COPE 


[Court or CrrminaL Appeat (Lord Hewart, C.J., Roche and Talbot, JJ.), March 
23, 24, 1924] 


[Reported 94 L.J.K.B. 662; 1382 L.T. 800; 89 J.P. 100; 
41 T.L.R. 418; 27 Cox, C.C. 778; 18 Cr. App. Rep. 181] 


Vagrancy—Incorrigible rogue—Appellant committed to quarter sessions for sen- 
tence—‘‘ Examination into circumstances of the case’’—Co-prisoner tried on 
indictment at quarter sessions—Appellant not present at hearing—Sentence 
imposed on appellant without sufficient investigation—Vagrancy Act, 1824 
(5 Geo. 4, c. 83), s. 10. 

By s. 10 of the Vagrancy Act, 1824, it is provided: ‘‘When any incorrigible 
rogue shall have been committed to the house of correction, there to remain 
until the next general or quarter sessions, it shall be lawful for the justices of 
the peace there assembled to examine into the circumstances of the case, and 
to order, if they think fit, that such offender be further imprisoned. . . .” 

Several persons were arrested on a charge of loitering with intent to commit 
a felony. One of them, the appellant, had previously been convicted of the 
same offence. He was, therefore, tried summarily and sent to quarter sessions 
for sentence. A fellow prisoner who was entitled to claim trial by jury was 
tried at quarter sessions where all the facts relating to the appellant and him- 
self were investigated. The appellant, who was not present at this hearing, 
was later sentenced by the same justices without an investigation into the 
facts and without his conviction or identity being formally brought to the 
notice of the court. 

Held: where a prisoner was committed to quarter sessions for sentence as an 
incorrigible rogue under s. 9 of the Vagrancy Act, 1824, it was essential that 
the ‘examination into the circumstances of the case’’ required by s. 10 should 
take place in the presence and hearing of the prisoner so sent to quarter sessions 
for sentence, and in his case and not some other case, in order that he or his 
counsel might have a proper opportunity of dealing with those circumstances. 

Per Curiam: (ji) it is desirable that the older practice of proving a conviction 
at petty sessions should be observed whereby a witness, ordinarily a police 
officer, is called who with the certificate of conviction before him identifies 
the defendant as being the person referred to in the conviction; (ii) where 
charges based upon the same facts are being brought against more than one 
prisoner, it is not desirable, unless there are special reasons to the contrary, 
that the charges should be so differentiated that one prisoner is tried by a jury, 
while another has no right to such mode of trial. 

Notes. Followed: R. v. Billington (1942), 28 Cr.-App. Rep. 180. 

As to incorrigible rogues, see 10 Hatspury’s Laws (3rd Edn.) 701, 702; and for 
cases see 15 Dicest (Repl.) 929. For the Vagrancy Act, 1824, see 18 Hatssury’s 
Sratutes (2nd Edn.) 202. 

Cases referred to: ‘ 

(1) R. v. Brown (1908), 72 J.P. 427; 1 Cr. App. Rep. 85, C.C.A.; 14 Digest 605, 

5989. 
(2) R. v. Dean (1924), 18 Cr. App. Rep. 133, C.C.A.; 14 Digest (Repl.) 605, 
5991. 

Appeal against conviction and sentence. ai é 

The appellant, together with three other men, was arrested in Birmingham on 
a charge of loitering with intent to commit a felony. He had already been con- 
yicted as a ‘‘rogue and vagabond,’’ and accordingly he was charged as an “‘incor- 
rigible rogue’’ under s. 5 of the Vagrancy Act, 1824. When before the stipendiary 
magistrate at the Police Court, he expressed a desire to be tried by a jury, but 
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was told that, the charge being so framed, he had no right to trial by jury. He 
was convicted by the stipendiary magistrate of being an “incorrigible rogue, 
and accordingly, under s. 9 of the Vagrancy Act, 1824, was committed to the 
next Court of Quarter Sessions for sentence. One of his fellow-offenders, named 
Whitton, who had been arrested at the same time, was charged with loitering 
under s. 7 of the Prevention of Crime Act, 1871. He claimed to be tried by a 
jury, and was so tried at the quarter sessions; the case of Whitton was heard, and 
all the facts relating both to Whitton and to the appellant investigated, before 
the court dealt with the appellant. After a protracted hearing Whitton was 
acquitted by the jury. The court then dealt with the appellant, who had not 
been present in court during the hearing of Whitton’s case. The court did not 
make any further investigations into the circumstances of the appellant’s case 
before sentencing him, but proceeded forthwith to impose a sentence of twelve 
months’ hard labour. The appellant appealed against both conviction and sen- 
tence; but the Court of Criminal Appeal, following its well-established rule, heard 
the appeal as against sentence only. 


Sinclair Johnston for the appellant. 
Dawson Sadler for the Crown. 


The judgment of the court was delivered by 


LORD HEWART, C.J.—The appellant, James Cope, was convicted at the Police 
Court, Birmingham, before the learned stipendiary for that he, being a suspected 
person, did loiter in Corporation Street with intent to commit a felony, that offence 
in itself causing the offender to become a rogue and vagabond within s. 4 of the 
Vagrancy Act, 1824, as amended by s. 7 of the Penal Servitude Act, 1891. As, 
however, he had already been convicted in a previous year as a rogue and vagabond, 
the effect of the new offence was that he became an incorrigible rogue and vagabond 
under s. 5 of the Vagrancy Act, and thereupon he was committed, under s. 9 of 
the Vagrancy Act, to the next quarter sessions for sentence. At the sessions he 
was sentenced to twelve months’ hard labour, and he now applies for leave to 
appeal, and appeals against both conviction and sentence. 

This court has held in a series of cases, for example, R. v. Brown (1) and R. v. 
Dean (2), that no appeal lies to this court against conviction as an incorrigible 
rogue and vagabond. That appeal lies to quarter sessions under s. 14 of the 
Vagrancy Act, 1824, but this court does hear an appeal against the sentence 
which is passed. 

It appears, not from the depositions, but from the notes of evidence in the case, 
that some time after ten o'clock on Saturday night, Jan. 17, two detectives saw 
the appellant and three other men, named respectively Whitton, Baker, and 
Rushton, standing at a corner of Corporation Street, in Birmingham, where the 
trams and omnibuses stop. The detectives watched those four men pushing up 
against people who were getting into the vehicles, and the evidence was that those 
men were seen to behave in that way with reference to persons getting on to three 
omnibuses or tramcars, and it was said that in each case the appellant put his hand 
under a man’s coat, towards either his hip pocket or his breast pocket. All four 
men were arrested and taken to the police station, but there nothing whatever was 
found in their pockets. The appellant was charged with being an incorrigible 
rogue and vagabond. On that charge he cannot claim, under s. 17 of the Sum- 
mary Jurisdiction Act, 1879 [now s. 25 of the Magistrates Courts Act, 1952], to 
be tried by a jury. He applied to be tried by a jury, but was told correctly that 
ie that charge he could not be tried by a jury. His companion, Whitton, on 
sales a tae ee charged under s. a of the Prevention of Crime Act, 1871, for 
at Patek ana, rat pap ty - a crime, after a previous conviction of a crime, 
sri On we déetee bas rt out to omy an offence punishable on indict- 
Siddbtddensthetdiank a Snags en exactly the same facts, Whitton could and 
i : giv of trial by Jury, and he was tried at quarter sessions just before 

18 appeUant was dealt with, and the jury, having heard the evidence against 
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Whitton, which was also the evidence against the appellant, acquitted Whitton. 
No doubt what was done was quite lawful in the sense that Whitton was charged 
under one statute and this appellant under another, but, unless there are good 
reasons for differentiating in that fashion, it seems desirable to this court that, 
where the same facts are being dealt with, the charges should not be differentiated 
so that one of the fellow culprits is tried by a jury and the other, though he wishes 
it, is not permitted trial by jury. It may be that there is some explanation not 
apparent on the face of these documents, but, speaking generally, one cannot help 
thinking that it was desirable that there should be one measure meted out to all 
insuchacase. It is not, however, upon that point that this appeal turns. 

Two grounds are raised here on behalf of the appellant. It is said in the first 
place that there was no jurisdiction in the Court of Quarter Sessions to order the 
further term of imprisonment which was ordered, inasmuch as the conviction of 
the appellant was not before the court, nor was the appellant identified as the 
person who had been convicted. In the opinion of the court that argument fails. 
We are told, and we accept the statement, that the conviction was, in fact, before 
the Court of Quarter Sessions, and as for the question of identity, it is apparent 
when one reads the transcript of what took place, that more than once, and quite 
unequivocally, the appellant admitted his identity. Nevertheless, it is highly 
desirable, in the opinion of this court, that the older practice should be observed, 
whereby in such case a witness, ordinarily a police officer, is called, who, with the 
certificate of conviction before him, identifies the defendant as being the person 
referred to in the conviction. That is the old and safe way. The second argument 
adduced on the part of the appellant is that there was a failure to comply with 
the provisions of the statute in quite a different way. The statute provides, by 
B7 10: 


“When any incorrigible rogue shall have been committed [that is, committed 
in manner described in the previous sections] it shall be lawful for the justices 
of the peace there assembled to examine into the circumstances of the case, 
and to order, if they think fit, that such offender be further imprisoned in the 
house of correction, and be kept there to hard labour for any time not exceed- 
ing one year from the time of making such order.” 


But, in the present case, it is clear that there was no examination into the circum- 
stances of this case in the presence and hearing of the appellant. What had hap- 
pened was that those circumstances had been explored at considerable length in 
proceedings lasting the better part of two days, when Whitton was on trial before 
the jury, and it may well be that the justices, having listened to all that evidence, 
although in the absence of the appellant, were of the opinion that their minds were 
sufficiently informed of the circumstances of the case relating to this appellant. 
It cannot, however, except for the purpose of maintaining a controversial position, 
be seriously argued that when the words ‘‘to examine into the circumstances of 
the case’’ are put into the statute, what is meant is that somehow, at some time, 
somewhere, however casually, and in the absence of the defendant, there shall be 
some investigation of the circumstances of the case. The examination of the 
circumstances of the case must be in that case, and not in some other case, and 
the examination must be in the presence and hearing of the defendant in order 
that he may have a proper opportunity of dealing with those circumstances himself, 
or by his counsel. Here there was no such examination. The blunder was natural 
enough, and one easily understood and easily explained; but, in the opinion of this 
court, it is a blunder which goes to the root of the matter, and, therefore, although 
no doubt there are no real merits in this case, the sentence which was passed by 
quarter sessions must be quashed, and, so far as that imprisonment is concerned, 
the appellant is discharged from it. Sentence quashed. 


Solicitors : Registrar of the Court of Criminal Appeal; Director of Public Prosecu- 


tions. [Reported by T. R. F. Bourier, Esq., Barrister-at-Law.] 
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R. v. LANCASHIRE JUSTICES. Ex parte TYRER 


[Kine’s Bencn Division (Lord Hewart, C.J., Shearman and Salter, JJ.), Novem- 


ber 11, 1924] 

[Reported [1925] 1 K.B. 200; 94 L.J.K.B. 331; 182 L.T. 382; 
89 J.P. 17; 41 T.L.R. 103; 69 Sol. Jo. 194; 23 L.G.R. 32; 
27 Cox, U.C. Til] 

Bastardy—Affiliation order—Residence of applicant—Need to prove permanent 
or usual residence—Enforcement of order—Refusal of justices—Mandamus 
Justices’ Protection Act, 1848 (11 & 12 Vict., c. 44), s. 5—Bastardy Laws 
Amendment Act, 1872 (35 & 36 Vict., c. 65), s. 3, 8. 4. 

The applicant, having given birth to a bastard child, took affiliation proceed- 
ings before the justices of the L. petty sessional division against the putative 
father under s. 3 of the Bastardy Laws Amendment Act, 1872, stating that 
she resided in that division. The justices made an order against the putative 
father, and he appealed to quarter sessions, but in his notice of appeal he took 
no point as to the jurisdiction of the justices who made the order, and the 
appeal was dismissed. No payments were made under the order, and the 
applicant took proceedings under s. 4 of the Act for its enforcement. In these 
proceedings the putative father alleged that the applicant was not resident in 
the L. petty sessional division at the time of the proceedings for the original 
order, and that, therefore, it had been made without jurisdiction. It appeared 
from the evidence that the applicant normally lived with her mother in a 
neighbouring petty sessional division where the child was, in fact, born, but 
that for some time before and after the birth and at the time of the application 
for the affiliation summons she was staying with her sister in the L. division. 
The justices held that at all material times the applicant was residing outside 
the L. division, and that, therefore, the original order was made without juris- 
diction, and they refused to make an enforcement order. 

Held: (i) s. 3 of the Act of 1872 did not require that the applicant for a 
bastardy order should make her application to the justices of the petty sessional 
division in which she permanently or usually resided; it referred to the division 
‘‘in which she may reside’; and in the circumstances of the present case the 
applicant had at the material time resided in the L. division within the mean- 
ing of s. 3, and the decision of the justices was wrong. 

(ii) the proper remedy of the applicant was to apply for a writ of mandamus 
directing the justices to hear and determine the applicant’s application for 
enforcement according to law. 


Notes. The Bastardy Laws Amendment Act, 1872, was repealed by the Afiilia- 

tion Proceedings Act, 1957 (37 Hatspury’s Srarures (2nd Edn.) 36), of which 
s. 3 (1) (a) takes the place of s. 3 of the Act of 1872. For enforcement of a 
bastardy order, see Magistrates’ Courts Act, 1952, s. 74; 32 Hanspury’s Srarures 
(2nd Edn.) 478. 

Referred to: O'Connor v. Isaacs, [1956] 1 All E.R. 5138. 

As to bastardy orders and their enforcement, see 3 Hanspury’s Laws (3rd Edn.) 
122 et seq.; and for cases see 3 Diarsr 400 et seq. As to orders for mandamus 
generally, see 11 Hatspury’s Laws (3rd F:dn.) 84 et seq.; and for cases see 16 
Dicest 276 et seq. 

Cases referred to: 

(1) oie pe Stock Companies’ Registrar (1883), 21 Q.B.D. 131; 57 L.J.Q.B 
483; 59 L.T. 67; 52 J.P. 710; 36 W.R. 695: 4° 3, D.C.; 16 Digest 
pile fs 7; 6 110; 836 W.R. 695; 4 T.L.R. 513, D.C.; 16 Digest 

(2) Vevers v. Mains (1888), 4 T.L.R. 724; 8 Digest 890, 280. 

(3) R. v. Swindon Justices (1878), 42 J.P. 407, D.C.; 83 Digest 428, 1411. 
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Rule Nisi for Mandamus directed to justices of the petty sessional division of 
Leyland in the county of Lancaster to hear and determine the matter of a com- 
plaint preferred by the applicant for the rule, Mary Ellen Tyrer, against Thomas 
Iddon under s. 4 of the Bastardy Laws Amendment Act, 1872, for that Iddon had 
neglected or refused to make payment of certain sums due from him under an 
order dated Feb. 18, 1924, whereby he was adjudged the putative father of the 
child of the applicant, and was ordered to pay 7s. 6d. a week for the maintenance 
and education of that child for a period of years. 

On Dec. 19, 1923, Mary Ellen Tyrer gave birth to a bastard child. On Jan. 10, 
1924, she commenced proceedings against a man named Iddon for the purpose of 
obtaining an order against him as the putative father of the child under the law of 
bastardy. For the purpose of making that application it was necessary for her to 
say where she resided, and she gave an address which was within the jurisdiction 
of the justices in the petty sessional division of Leyland. On Feb. 18, 1924, the 
matter came before the justices for determination. On that occasion Mary Ellen 
Tyrer gave the same address and added, although it was not necessary, that it was 
there that her child was born. The justices, having heard the evidence, made an 
order against Iddon. Thereupon Iddon appealed to the court of quarter sessions. 
His appeal was heard on April 10 and 11, 1924. He took various grounds in his 
notice of appeal, but he did not take, and attention was pointedly called by the 
chairman of quarter sessions to the fact that he did not take, any point as to the 
jurisdiction of the justices who made the order in bastardy. Some question as to 
the place of residence of Mary Ellen Tyrer was raised, but merely in cross-examina- 
tion as to the credibility of the witness. The appeal to quarter sessions was dis- 
missed. On June 2, 1924, under the provisions of s. 4 of the Bastardy Laws 
Amendment Act, 1872, Mary Ellen Tyrer caused Iddon to be brought up under 
warrant as he had failed to make the payments required by the order. The appli- 
cant’s mother had lived for some time, not in the Leyland petty sessional division, 
but in a part of Lancashire called the hundred of Leyland, which was in a different 
petty sessional division. There the applicant normally lived with her mother, but 
some six miles away her married sister had a house which was in the petty 
sessional division of Leyland, and it had been the applicant’s habit from time to 
time to visit and stay with that married sister. For some time before the birth 
of the child and for some time afterwards, and at the time when she in fact made 
the application for the affiliation summons, a period in all of something like thirty 
days, she was in fact living in this house of her married sister. The grounds upon 
which the rule was obtained were that in refusing to enforce the order in manner 
provided by s. 4 of the Bastardy Laws Amendment Act, 1872, the justices unlaw- 
fully permitted the validity of the order to be called in question and wrongfully 
held that, when Mary Ellen Tyrer applied for the order, she did not reside within 
the petty sessional division in which she obtained the order, and unlawfully held 
that the order was invalid, and refused to enforce it notwithstanding that the 
order had been affirmed by quarter sessions. 

The justices came to the conclusion that the order of Feb. 18, 1924, had been 
made without jurisdiction, the ground for their decision being that Mary Ellen 
Tyrer did not then reside within the jurisdiction of their court, and they refused 
to enforce the order against Iddon as provided by s. 4. 

By the Bastardy Laws Amendment Act, 1872, s. 3: 


“Any single woman who may be with child or who may be delivered of a 
bastard child after the passing of this Act may either before the birth or at any 
time within twelve months from the birth of such child, or at any time there- 
after, upon proof that the man alleged to be the father of such child has within 
the twelve months next after the birth of such child paid money for its main- 
tenance, or at any time within the twelve months next after the return to 
England of the man alleged to be the father of such child, upon proof that he 
ceased to reside in England within the twelve months next after the birth of 
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such child, make application to any one justice of the peace acting for the petty 
sessional division of the county, or for the city, borough, or place in which she 
may reside, for a summons to be served on the man alleged by her to be the 
father of the child, and if such application be made before the birth of the child 
the woman shall make a deposition upon oath stating who is the father of such 
child, and such justice of the peace shall thereupon issue his summons to the 
person alleged to be the father of such child to appear at a petty session to be 
holden after the expiration of six days at least for the petty sessional division, 
city, borough, or other place in which such justice usually acts.”’ 


By s. 4 

‘| if at any time after the expiration of one calendar month from the 
making of [a bastardy order] it be made to appear to any one justice, upon 
oath or affirmation, that any sum to be paid in pursuance of such order has 
not been paid, such justice may, by warrant under his hand and seal, cause 
such putative father to be brought before any two justices, and in case such 
putative father neglect or refuse to make payment of the sums due from him 
under such order . . . such two justices may, by warrant under their hands and 
seals, direct the sum so appearing to be due . . . to be recovered by distress and 
sale of the goods and chattels of such putative father..." 


Gilbert Jordan showed cause for the justices. 
H. D. Roome showed cause for Iddon. 
Clifford Mortimer in support of the rule. 


LORD HEWART, C.J.—It is said that in the present case the justices, having 
the putative father before them upon a warrant of the kind in question, refused to 
enter upon the question whether they should give the direction which s. 4 of the 
Act of 1872 contemplates, that is to say, a direction that the sum appearing to be 
due be recovered by distress, and so forth, and instead, permitted themselves to 
be led into a discussion whether the order itself, which had been made upon 
Feb. 18, 1924, was a valid order. No doubt under s. 30 (3) of the Criminal Justice 
Administration Act, 1914 [see now Magistrates’ Courts Act, 1952, s. 53], pro- 
vision is made for the review in proper proceedings and in a proper case, of an 
order for the payment of money made by a court of summary jurisdiction. The 
subsection provides : 


‘‘Any order made either before or after the commencement of this Act by a 
court of summary jurisdiction for the periodical payment of money may, upon 
cause being shown upon fresh evidence to the satisfaction of the court, be 
revoked, revived, or varied by a subsequent order.”’ 


No such steps were taken in this case. There had been an appeal by Iddon to 
quarter sessions in which the question of jurisdiction was not raised by the notice 
of appeal. There had been no proceedings commenced by him or upon his behalf 
to have the order revoked, or varied by a subsequent order. But when he was in 
default under the order he sought to defend an application for a distress warrant 
by attacking the validity of the order upon the question of jurisdiction. 

With regard to the merits of that question, it is not necessary to utter many 
words. Under the statute the application for a summons to be served upon the 
man alleged to be the father of the child is to be made to a justice of the peace 
acting for the petty sessional division of the county or the city, borough, or place 
in which the mother may reside. The statute does not say “in which her per- 
manent place of abode is’’, nor does it say ‘‘her most usual place of abode"’; it says 
that she may apply to a justice of the peace acting for the petty sessional division 
of the county or for the city, borough, or place in which she may reside. In the 
circumstances, it is, I think, tolerably obvious that the applicant resided in Ley- 
land within the meaning of the law relating to bastardy. Nor is it seriously sug- 
gested that she had fraudulently gone upon a visit at that period of the year and 
in her extremity to her married sister in order that she might obtain at the hands 
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of the Leyland justices an order which she apprehended she might not obtain at 
the hands of the justices for the hundred of Leyland. There is in this case no 
substantial suggestion of anything of the kind which is necessary to make the de 
facto residence of the mother something less than the residence which is required 
by the bastardy law. 

What is sought here in those circumstances (the justices having at a late stage 
entertained the question whether the original order was made without jurisdiction 
and having refused to enter upon the question whether or no a distress warrant 
should be directed to be issued) is the remedy provided for by s. 5 of the Justices’ 
Protection Act, 1848. [See now the Administration of Justice (Miscellaneous Pro- 
visions) Act, 1938, Sched. II, by which Act an order of mandamus was substituted 
for the prerogative writ: see s. 7.] It is not necessary that I should read that 
section. It is a section providing that in a proper case, if a justice refuses to do 
an act, this court may, by rule, order him to do it, and no action is to be brought 
against him for doing it. It has been said, and said truly, that in giving effect to 
the remedy contemplated by that section this court acts upon the principles which 
guide it where it is asked to grant, in the ordinary sense, a writ of mandamus. The 
circumstances in which this court will not exercise its discretion to grant a writ of 
mandamus are sufficiently familiar. As was said by Fie.p, J., in R. v. Joint Stock 
Companies’ Registrar (1) (21 Q.B.D. at p. 135), a mandamus ought not to be 
granted where another remedy is provided which is not less convenient, beneficial, 
and effectual. It is said that in the present case there was another remedy not 
less convenient, beneficial, and effectual than mandamus or proceedings in lieu of 
mandamus. That other remedy is said to be an appeal by way of Case Stated. I 
pass over the fact that the time has now gone by within which the Case might have 
been stated. It is right that the matter should be considered from the point of 
view of the date at which an appeal by way of Case Stated was still practicable. 
But, speaking for myself, I fail to appreciate how it can be said that an appeal 
by way of Case Stated is equally convenient, beneficial, and effectual on the parti- 
cular facts of this case. There is before this court the whole of the evidence (and 
there is not much of it) upon the question of the applicant's residence at the crucial 
date. How inconvenient it would be that those matters should come before this 
court on some other occasion together with other matters, including findings of 
fact, the result of which might conceivably be that the real question would not be 
effectively raised. 

Reference has been made to Vevers v. Mains (2), but in that case the two things 
were one. The objection had been taken that the original order, an order in 
bastardy, was without jurisdiction, and that objection had been overruled upon 
two grounds, one because the woman was within the jurisdiction of the justices 
when the order was made, and the other that the objection had not been taken 
when the order was applied for. The warrant, accordingly, had been issued and 
the man had been arrested and a judge in chambers had refused an application for 
a writ of habeas corpus. The matter then came before this court and the materials 
upon the question where the residence of the woman was were to be found in the 
affidavits upon the one side and the other, and Bowen, L.J., said that it was plain 
that the woman did not reside in the division in which the order was made, and 
that, therefore, the magistrates had acted beyond their jurisdiction. Lor CoLE- 
RIDGE, C.J., expressed himself to the same effect, and in the result a writ of habeas 
corpus was issued. The court did not think it right that a Case should be stated 
in order that in proceedings of that kind the matter might be contested. The court 
took the materials which were before it, and upon those materials, being satisfied 
that the oricinal order was made without jurisdiction, granted a writ of habeas 
corpus; and it may well be that in a proper case (and for the reasons which I have 
mentioned I cannot conceive that this is a proper case), if an order for imprison. 
ment were made founded upon an order granted without jurisdiction, a writ of 
habeas corpus might be obtained, and that would involve an examination by this 
court of the materials upon which the issue of jurisdiction depended. 
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A case more relevant to the matter now under consideration is R. v. Swindon 
Justices (3), where a member of a friendly society had become insane and charge- 
able to the union and was sent to a certain county lunatic asylum. The guardians 
applied to the justices under the statute for an order on the trustees to pay out 
of the arrears of his annuity the cost of his maintenance in relief of the union. 
The trustees opposed that order upon the ground not only that the rules forbade 
them so to apply those funds, but also that the annuity was needed for the mem- 
ber’s family. The justices made the order, but refused to issue the warrant. It 
was held by this court that the justices were bound to issue the warrant inasmuch 
as the trustees ought to have appealed or applied to quash the order, and that it 
was now no defence that the order was invalid or made without jurisdiction. It 
was suggested that in cases where the court had been satisfied on hearing the facts 
that the order was properly made, the court would grant the rule as a matter of 
course. CocKBURN, C.J., said: 

“T have sat here a long time but I have never heard of that before. Where 
an order has been made by a competent authority in a matter within the juris- 
diction of that authority, you must give effect to the process of the court. 
You cannot go back behind the order to see whether, upon the merits, it was 
properly made. There are other modes of trying that. You cannot pass by 
the other matter, and then, in the last stage, propose to rip up the whole 
inquiry and begin de novo. It would be most inconvenient.”’ 


Those words, I venture to think, are peculiarly applicable to what is sought to be 
done by the putative father in the present case. Having had the order made against 
him, having appealed in vain to quarter sessions, having omitted at quarter sessions 
to make a point of the question of jurisdiction, having thereafter made default in 
the payments which the order required him to make, and being brought upon a 
warrant before the justices in order that a distress might be levied, he proposes 
to rip up the whole inquiry and begin de novo. 

In my opinion, these justices did not hear and determine according to law the 
matter of the complaint under s. 4 of the statute. They were asked to hear and 
determine the matter of that complaint. Instead of that they were led by an 
unfortunate misuse of the judgment in Vevers v. Mains (2) into a plan for ripping 
up the whole inquiry and beginning de novo. I think, therefore, that on the facts 
of this case, it is plain—if I may adopt the phrase of Bowen, L.J.—that this 
woman resided, within the meaning of the bastardy law, at the place where she 
said she resided when she made the application. Secondly, in my opinion, this 
remedy under s. 5 of the Justices’ Protection Act, 1848, is, in the circumstances, 
the appropriate remedy; and, thirdly, the justices, on June 2, 1924, upon the 
hearing of a complaint that the putative father had made a default in his payments, 
had no jurisdiction to consider the validity of the order which had been made 
against him on Feb. 18, 1924. For these reasons, and in these circumstances, I 
think that this rule ought to be made absolute. 


SHEARMAN, J.—I am of the same opinion. The applicant applied for an order 
under the Bastardy Laws Amendment Act, 1872, against the respondent, and she 
obtained an order. He appealed against it and the order was dismissed. He paid 
her nothing, and she applied for a warrant and an order to enforce payment. I 
have no doubt that she went into the box to prove she had not been paid anything. 
Thereupon the following facts were elicited from her in cross-examination—that she 
had resided with her sister at a spot within the jurisdiction of the magistrates for 
some time—a week or more before her child was born—and she had gone back 
again to her mother’s home, where she lived regularly and for the most part, to 
have the birth, and a fortnight after the birth she had gone back to her sister's 
house where she lived for a month, and it was during that month’s residence that 
she had taken out the summons before the magistrates in the place in which she 
was then residing. Thereupon counsel for the respondent had the assurance to 
argue before the magistrates that on those facts being admitted the original order 
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was without jurisdiction. I agree with every word said by my Lord, that that was 
not a matter the justices could go into. They can, in rare circumstances, on proper 
application and new evidence, rescind an order which they have made or which 
their predecessors have made. It was said on the facts that there was no juris- 
diction and the original order was a piece of waste paper, and the magistrates were, 
I am afraid, alarmed by the case put before them, with the result that they declined 
to enforce the order. In the result, they declined to use a discretion which, by 
law, they were bidden to use. They declined to hear the case, and the appropriate 
remedy is a remedy in the nature of a mandamus. Although I agree with my lord 
that the magistrates, in those circumstances, had no right to go into any inquiry 
as to the original order, I should be loth to think that in the High Court no such 
inquiry can be instituted. When people come for an application in the nature of a 
mandamus in the High Court, if, on the admitted and undisputed evidence, it 
appears to the High Court that the order ought not to have been made, I can under- 
stand that the High Court in its general inherent jurisdiction in doing justice might 
decline to use the discretionary remedy of mandamus; but, when we get to the facts 
of the case, I agree with my Lord that it is perfectly clear that the applicant had a 
residence within the meaning of the Act, and that there was no want of jurisdiction 
in the original order. There were, therefore, no merits whatever in the objection 
taken. I agree that this order must be made absolute. 


SALTER, J. 





I i 
pee Rule absolute. 

Solicitors: Stanton & Sons, Chorley; Walbrook & Hosken, for Brighouse, Jones 
& Co., Ormskirk; Sturges & Co., for Smith, Fazackerley € Ashton, Preston. 


(Reported by J. F. Watxer, Esq., Barrister-at-Law. | 


DURNFORD v. BAKER 


|CourT or APPEAL (Bankes, Scrutton and Atkin, L.JJ.), June 25, 26, 1924] 


[Reported [1924] 2 K.B. 587, 596; 93 L.J.K.B. 866; 1382 L.T. 35; 
40 T.L.R. 757; 68 Sol. Jo. 790] 


Husband and Wife—‘‘Necessaries’’—Right of wife to pledge husband's credit— 
Costs of matrimonial proccedings—Non-disclosure of misconduct by wife to 
solicitor—Abandonment of petition—Liability of husband for wife’s costs. 
The defendant's wife instructed the plaintiff, a solicitor, to present a petition 

for divorce on the grounds of her husband's adultery and cruelty. The plain- 
tiff, having ascertained that the defendant had committed adultery, and having 
obtained evidence which made it reasonable to suppose that cruelty would be 
proved, presented a divorce petition on behalf of the wife. The defendant 
admitted adultery, but denied cruelty. The plaintiff subsequently became 
aware that the wife had committed adultery, and the petition was not proceeded 
with. The plaintiff claimed to recover from the defendant a bill of costs for 
professional services rendered by him to the defendant’s wife in the divorce 
proceedings. 

Held: although the defendant's wife had presumptive authority to pledge 
her husband’s credit, she was not entitled to do so in the present case as she 
had committed adultery, and, therefore, the plaintiff was not entitled to recover 
from the defendant the costs in question. esta 

Michael Abrahams, Sons & Co. v. Buckley (1), post, p. 634, distinguished. 

Decision of Rownatt, J., [1924] 2 K.B. 587, affirmed. 
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Notes. Divorce Rule 159 has now been replaced by the Matrimonial Causes A 
, 1957, r. 69. 
ena and extended: H. S. Wright and Webb v. Annandale, [1930] All oe 
Rep. 409. Considered: Bullock v. Bullock and Vargolici, [1942] 2 All E.R. 259; 
J. N. Nabarro & Sons v. Kennedy, [1954] 2 All E.R. 605. Referred to: Welton v. 
Welton, [1927] All E.R.Rep. 481; Arnold and Weaver v. Amari, [1928] 1 K.B. 584. a 
As to revocation by a wife's adultery of her right to pledge her husband's credit, 
and as to such pledging for costs, see 19 Hatspury’s Laws (8rd Edn.) 866-869; and 
for cases see 27 Dicest (Repl.) 193 et seq. 


Cases referred to: 
(1) Michael Abrahams, Sons & Co. v. Buckley, post, p. 634, [1924] 1 K.B. 808; 
93 L.J.K.B. 603; 181 L.T. 412; 68 Sol. Jo. 596; 27 Digest (Repl.) 199, 1578. G 
(2) Brown v. Ackroyd (1856), 5 E. & B. 819; 25 L.J.Q.B. 193; 26 L.T.0.8. 215; 
2 Jur.N.S. 283; 4 W.R. 229; 119 E.R. 686; 27 Digest (Repl.) 197, 1568. 
(3) Russell v. Russell, [1892] P. 152; 61 L.J.P. 45; 66 L.T. 436; 8 T.L.R. 442; 
36 Sol. Jo. 346, C.A.; 27 Digest (Repl.) 510, 4525. 
(4) Atkyns v. Pearce (1857), 2 C.B.N.S. 763; 26 L.J.C.P. 252; 29 L.T.O.8. 212; 
3 Jur.N.S. 1180; 140 E.R. 616; 27 Digest (Repl.) 198, 1522. D 
(5) Cooper v. Lloyd (1859), 6 C.B.N.S. 519; 33 L.T.O.S. 149; 6 Jur.N.S. 125; 
141 E.R. 559; 27 Digest (Repl.) 194, 1530. 
(6) Cale v. James, [1897] 1 Q.B. 418; 66 L.J.Q.B. 249; 76 L.T. 119; 61 J.P. 
230; 45 W.R. 317; 13 T.L.R. 169, D.C.; 27 Digest (Repl.) 200, 1589. 


Also referred to in argument: 
Kemp-Welch v. Kemp-Welch and Crymes, [1910] P. 233; 79 L.J.P. 92; 102 L.T. B 
787; 26 T.L.R. 464, C.A.; 27 Digest (Repl.) 534, 4795. 
Franklin v. Franklin and Minshall, [1921] P. 407; 90 L.J.P. 806; 126 L.T. 110; 
37 T.L.R. 894; 27 Digest (Repl.) 509, 4522. 
Ash v. Ash, [1893] P. 222; 62 L.J.P. 97; 68 L.T. 500; 1 R. 524; 27 Digest 
(Repl.) 563, 5165. 
Walker v. Walker and Lawson (1897), 76 L.T. 234; 27 Digest (Repl.) 199, 1583. F 
Jovier v. Hancock (1796), 2 C. & P. 25, n.; 6 Term Rep. 603; 101 E.R. 726; 
27 Digest (Repl.) 198, 1518. 
Ottaway v. Hamilton (1878), 8 C.P.D. 393; 47 L.J.Q.B. 7 
J.P. 660; 26 W.R. 783, C.A.; 27 Digest (Repl.) 198, 15 
Appeal from the decision of Rowtart, J. 
The plaintiff, Mr. Durnford, claimed to recover from the defendant, Mr. Baker, 
a bill of costs for services as a solicitor rendered by him to the defendant’s wife in 
divorce proceedings instituted by the plaintiff on the instructions of the wife. 
Rowrarr, J., found for the defendant, and the plaintiff appealed. The facts are 
set out in the judgment of Banxes, L.J. 


Sir Henry Maddocks, K.C., and L. J. Acton Pile for the plaintiff. H 
I’, Hinde and A. C. D. Jackson for the defendant. 


25; 88 L.T. 925; 42 
75. 


BANKES, L.J.—This is an appeal from a judgment of Rowxart, J., and, so far 
as the researches of counsel seem to show, it raises a point which does not seem 
to have been raised in any of the decided cases. A married woman, who was at 
the time living in adultery, instructed a solicitor to present a petition for I 
divorce against her husband on the ground of his alleged adultery and cruelty. 
At the time of the giving of the instructions the solicitor did not know, and, had no 
reason to believe, that the wife was not an innocent party. The proceedings con- 
tinued up to a certain point when, owing to a communication made to the husband. 
it became known that the wife was living an adulterous life. In those cireum- 
stances, the wife determined not to proceed with the suit and, at the instance of 
the husband, the petition was dismissed. No application for security for costs had 
been made by the solicitor, and, so far as the Divorce Court was concerned, the 
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petition was dismissed for want of prosecution, and no order was made as to 
the wife's costs. The solicitor then commenced this action and the defence of the 
husband was that his wife was not his agent so as to have authority to pledge his 
credit for necessaries—that is, for the wife's costs; and Rowuarr, J., held, and 
rightly held, that that defence was established. 

We have been referred to a decision of McCarpig, J., in Michael Abrahams, Sons 
& Co. v. Buckley (1), which was said to raise the same point as that raised in the 
present case. All I desire to say is that the point raised there was quite a different 
one and has nothing to do with the question raised in the present case. The 
question there was whether a solicitor, acting on behalf of an innocent wife who 
had commenced proceedings in the Divorce Court—which terminated before trial 
—against the husband, was entitled to recover in the King’s Bench Division his 
costs from the husband; and the only question there was whether it was necessary 
to prove that the solicitor believed that the wife was entitled to a decree or whether 
it was necessary to show that her right had been established in the proceedings. 
That question has, in my opinion, nothing to do with the present case. If the 
matter rests on the solicitor’s common law rights, it seems to me that there can 
be no question as to the correctness of the learned judge’s decision in this case, for 
this reason, that it has been more than once pointed out that the solicitor’s right 
to costs is in principle no different from the right of a tradesman seeking to recover 
from a husband on the ground of her being his agent for necessaries. In Brown v. 
Ackroyd (2), which was an action brought by solicitors against the husband to 
recover the balance of their bill of costs incurred on the retainer of the defendant's 
wife conducting for her a suit in the Consistory Court at York for a divorce a mensa 
et thoro on the ground of alleged cruelty, that principle was pointed out and 
Crompton, J., said (5 E. & B. at p. 82%): 


‘‘As the case is here put, the plaintiff was bound to show a probability of 
such personal violence as rendered necessary the protection of a divorce: he is 
in a position corresponding to that of a tradesman suing the husband for goods 
furnished to the wife.”’ 


In Russell v. Russell (3), Linpuey, L.J., said ([1892] P. at p. 157): 


“The wife’s solicitor has no right to an order giving him costs as against the 
husband; her solicitor has no independent right of his own against the husband; 
the solicitor, in point of law, claims through the wife; and if the court will not 
give her any costs against her husband, her solicitor can get none.” 


That was a statement as to the practice in the Divorce Court, but the present claim 
is made in a common law action in which the solicitor seeks to recover his costs 
from the husband on the ground that the wife was his agent for necessaries. The 
short answer to that claim is that a guilty wife has no authority to pledge her 
husband's credit for anything. That principle is well established by Atkyns v. 
Pearce (4), where a medical man made a claim for medicine supplied to, and 
attendance on, a guilty wife, he not knowing, and having no reason to believe, 
that she was other than an innocent woman. Cocksurn, C.J., there says this 
(2 C.B.N.S. at p. 767): 
“The question is, whether under these circumstances she had authority, to 
bind her husband. It seems to me that she had not. The fact of her living 
in a state of adultery divests her of all the authority which arises out of the 


7 


marital relation.’ 
It seems to me that those dicta establish a complete answer to a common law 
action brought by a solicitor, who contends that he has a cause of action on the 
ground that the wife has implied authority to pledge her husband s credit. 

In these circumstances it is not necessary for me to say anything ant in support 
of the learned judge’s decision in the court below, except this. We have listened 
n the Divorce Court and a suggestion based 


ent as to the practice i tion 
: Siemens 4 different conclusion on the facts of this case 


thereon that we ought to come to a 
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from that of the learned judge, but, in my opinion, the practice in the Divorce 
Court is of no assistance in deciding the question we have to decide, which 
depends on the common law doctrine, and if the plaintiff is to succeed at all it 
must be on the common law doctrine. The authorities, so far as they go, seem to 
show this, that, when you are dealing with the practice in the Divorce Court, it 
rests partly on the old law of the husband taking his wile's property on marriage, 
and partly on the common law doctrine that the husband is bound to provide his 
wife with necessaries, and the result of those two doctrines is that the Divorce 
Court, in actions where the wife had to defend herself, regarded the necessity of 
defence as a necessary in respect of which the wife was in a position to pledge her 
husband's credit. 

It has been pointed out that the solicitor in the Divorce Court could formerly 
draw his costs from day to day, on the assumption that the proceedings were 
properly commenced and carried on, so that the court could say that the case was 
one in which the carrying on of the prosecution or defence to the suit was in fact a 
necessary. Then came the stage where the taxation took place every term, and, 
finally, the practice of giving security for costs and not making payment immedi- 
ately. Under the last rule of practice, the solicitor, even if the wife was un- 
successful, would be entitled to recover her costs up to the amount of the security, 
on the ground that they were necessaries. At al] material times the court exercised 
a discretion in the matter of costs and r. 159 of the divorce rules expressly provides 
for the payment of costs, when a wife is unsuccessful. When, however, a solicitor 
comes in a common law action and endeavours to support his case by the practice 
in the Divorce Court, he must stand in a hopeless position when he discloses facts 
which in all human probability would prevent him from obtaining his costs in 
the Divorce Court itself. 

I finish my judgment as I commenced it by saying that this case depends on the 
fact whether the solicitor has brought himself within the common law rule, under 
which a solicitor or tradesman is entitled to recover his costs from the husband for 
necessaries provided to the wife as his agent. In my opinion, the appeal fails 
and must be dismissed. 


SCRUTTON, L.J.—I have listened very carefully to the argument which has 
been addressed to us. In my opinion, this case should be decided on one very 
short point. The claim is made by a solicitor against a husband to recover his 
costs of prosecuting the wife’s suit in the Divorce Court, on the ground that the 
wife, who was living apart from the husband, was, in the circumstances, the 
husband's agent for necessaries. The right was not in any way one which could 
be maintained in the Divorce Court, and, in my opinion, the practice in that court 
has nothing to do with the present case. The case depends on the ordinary common 
law principle under which a wife can, in certain circumstances, bind her husband 
for necessaries. The one fact which disposes of the case is this, that the wife, 
when she retained the solicitor, was living in adultery. I take the law applicable 
to this case as being contained in the judgment of Wrues, J., in Cooper v. Lloyd 
(5), which was an action for necessaries supplied to a wife, who was living apart 
from her husband and who had been guilty of adultery. The learned judge said 
(6 C.B.N.S. at p. 524): 


“It appearing that at the time of the supply she was living apart from him, 
my brother Wiu11ams told the jury that, if the wife had been guilty of adultery, 
and there had been no subsequent condonation, the husband would not be 
liable upon the implied obligation which the law imposes upon him to support 
his wife when living apart from him either in consequence of his misconduct 
or by his consent; for, that the implied authority of a wife who is not living 
with her husband as a part of his family, to charge him for necessaries, is put 
an end to by the effect of her adultery. That seems to have been the substance 
of the decision; and it appears to me that it is perfectly good law."’ 





In that case the plaintiff claimed as an ordinary tradesman for the supply of 


H 
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necessaries, not knowing, however, that the wife was living in adultery. In the 
case of Atkyns v. Pearce (4), the plaintiff was a doctor attending the wife and 
children, but he knew nothing as to the facts about the wife’s life, and it was held 
that the common law authority to pledge the husband's credit for necessaries was 
destroyed by the fact that the wife had broken her matrimonial obligation of 
chastity. 

It may be that there is an exception to the rule in the case of a solicitor acting 
for a wife who is defending a suit and having reasonable grounds for believing his 
client to be an innocent woman. There may be some such sort of exception, but 
I cannot find any authority that an exception to the rule applies to a case where 
a wife is bringing an action against her husband and living in adultery at the time. 
If there is no authority for the exception, I certainly will not make one, and I 
think it would be a pity to alter the law. If, then, the law is, as I suppose it to be, 
that the wife, guilty of adultery, ceases to be the agent of her husband for neces- 
saries, that adultery destroys the agency, it is, from that point of view, unnecessary 
to say anything about Michael Abrahams, Sons & Co. v. Buckley (1) because that 
was a case of an innocent wife, and the present case is not touched by that decision. 

I rest my decision in this case simply on the fact that the wife’s adultery, 
although unknown to the solicitor, has destroyed her right to pledge her husband’s 
credit for necessaries. 


ATKIN, L.J.—This action is brought by a solicitor against a husband on the 
footing that he is entitled to act for the wife as agent for the husband and that the 
husband has impliedly contracted to pay the costs incurred by her. That contract 
depends on the question whether in fact the wife has authority to pledge her 
husband's credit. The solicitor in this case acting for the wife has no direct right 
against the husband, except as derived from the wife. It was held in Cale v. 
James (6) that the solicitor’s rights were derivative. That was an action brought 
against a husband by a solicitor who had acted for the wife in a court of summary 
jurisdiction in a claim against the husband and then sued for his costs, and it was 
held that the statutory provision for costs prevented the solicitor claiming them 
from the husband. 

In the absence of any statutory provision for costs, a solicitor must show that 
the wife was pledging her husband's credit for necessaries, and her right to neces- 
saries is lost if, in fact, she is guilty of adultery. In the present case, the wife was 
guilty of adultery, and it follows that the solicitor, who has only a common law 
right—a right derived from the wife—must prove her authority. I do not propose 
to deal with the cases cited, except by saying this, that, in my view, the authority 
of the wife has ceased. I can see nothing which tends to show that the common 
law principle does not apply to a case of this kind, as it would to the case of a 
tradesman suing the husband. In Michael Abrahams, Sons & Co. v. Buckley (1), 
the only question raised before McCarpie, J., was as to the proof required of the 
solicitor bringing his claim for costs incurred by an innocent wife. In the circum- 
stances of this case, I need not consider whether the costs incurred by the solicitor 
would be necessaries. If the rule as to the effect of adultery should not apply to 
a case of this kind, a guilty wife might very well, by inventing a plot against her 
husband, deceive the solicitor whom she instructs, with the result that the husband 
would have to pay the solicitor’s costs. That would be a remarkable result and 
very unsatisfactory at the present time. The suit must be reasonably instituted 
by the wife and not only by the solicitor, but all I decide in these proceedings is 
that the authority of the wife to pledge her husband’s credit for necessaries is put 
an end to by her adultery. 

I desire to make this point clear, that nothing we have said in this case has 
anything to do with the question of costs in matrimonial suits in the Divorce 
Division—the power over costs depends on the rules laid down as to the exercise 
of discretion by that court. It may be that, in the exercise of that discretion, 
rights are given to guilty wives which enable them to bring and defend proceedings 
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in matrimonial cases, but those rights have no bearing on the common law right 
of a wife to claim against her husband for necessaries. JI should like to reserve 
the question in a case where the wife finds it necessary to defend herself in 
matrimonial proceedings. At the present time we have had nothing put before us 
which shows any exception to the common law rule, except that it must depend 
on the discretion exercised by the matrimonial court. I am of opinion that the 
judgment of Rowtarr, J., was right and the appeal must be dismissed. 
Appeal dismissed. 
Solicitors : Durnford & Son; Bentley & Jenkins, for R. Thurlow Baker, Southend- 


on-Sea. 
[Reported by Epwarp J. M. Cuapiin, Esq., Barrister-at-Law. | 


BEATTY v. BEATTY 


‘Court or AppraL (Bankes, Scrutton and Sargant, L.JJ.), February 13, 14, 1924} 
[Reported [1924] 1 K.B. 807; 93 L.J.K.B. 750; 131 L.T. 226] 


Foreign Judqgment—Enforcement—Judgment for payment of alimony—Final 
judgment—Inability of foreign court to vary judgment as to arrears—Action 
for arrears in this country—Competency. 

By the law of the State of New York, a court which has pronounced a 
judgment for payment of alimony has no power to modify that judgment as to 
instalments due and in arrear; 

Held: such a judgment was a final judgment, and, therefore, an action for 
payment of the arrears due under such judgment was maintainable in this 
country. 


Notes. Considered : Simons v. Simons, [1938] 4 All E.R. 436. 
As to the enforcement of foreign judgments in personam, see 7 Hatspury’s Laws 
(3rd Edn.) 140 et seq.; and for cases see 11 Dicest (Repl.) 502 et seq. 
Cases referred to: 
(1) Sistare v. Sistare (1910), 218 U.S. 1. 
(2) Bailey v. Bailey (1884), 13 Q.B.D, 855; 53 L.J.Q.B. 583, C.A.; 27 Digest 
(Repl.) 682, 6515. 
(3) Robins v. Robins, [1907] 2 K.B. 13; 76 L.J.K.B. 649; 96 L.T. 787; 23 
T.L.R. 428; 27 Digest (Repl.) 682, 6516. 
(4) M‘Donnell v. M‘Donnell, [1921] 2I.R. 148; 11 Digest (Repl.) 514, *791. 
(5) Harrop v. Harrop, [1920] 3 K.B. 386; 90 L.J.K.B. LOL ss 123-5 Pe 58086386 
T.L.R. 635; 64 Sol. Jo. 586; 84 J.P.Jo. 249; 11 Digest (Repl.) 513, 1286. 
(6) Nouvion v. Freeman (1889), 15 App. Cas. 1; 59 L.J.Ch. 337; 62 L.T. 189: 
38 W.R. 581, H.L.; 11 Digest (Repl.) 518, 1282. 
(7) Sadler v. Robins (1808), 1 Camp. 253; 11 Digest (Repl.) 514, 1289. 
(8) Re Macartney, Macfarlane v. Macartney, [1921] 1 Ch. 522; 90 L.J.Ch. 314; 
124 L.T. 658; 65 Sol. Jo. 435; 11 Digest (Repl.) 518, 1287. 
Appeal from a decision of Horrince, J. 
On Oct. 19, 1911, the Supreme Court of the State of New York, in a matrimonial 
Suit between the parties, decreed the marriage between the plaintiff and her hus- 


band, G. W. Beatty, to be dissolved. The judgment was silent as to the payment 
of alimony but it provided that 


“the plaintiff have liberty to apply for a modification of this decree in case of 
any event materially changing the circumstances of the parties.”’ 


A. 


B. 


G 


H 


- 
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In January, 1912, the plaintiff, who had been employed as a linotype operator, and 
was earning $12 a week, lost her position and became unemployed. She therefore 
applied to the court for a modification of its decree by making an order for the 
payment of alimony to her. On Oct. 4, 1912, the original judgment of the court 
was amended by decreeing 


“that the defendant pay to the plaintiff the sum of $20 a week, as and for the 
support and maintenance of the issue of the said marriage and of the plaintiff,” 


with liberty to apply for a further modification of the decree in the event of a change 
of circumstances, and it then stated, 
“And it is further ordered that the said final judgment as hereby amended 
shall be and is the final judgment of this court in this action.”’ 


Up to the date of the action, which was brought in December, 1915, there had 
accrued due 208 weekly instalments of $20, amounting to $4,160, and in respect of 
which the defendant had only paid some $360. The plaintiff accordingly brought 
an action in December, 1915, to recover the balance of the arrears due under the 
decree, amounting to £818 19s. 4d. By his defence, the defendant denied the fact 
of the judgment and its amendment; alternatively, he alleged that it had been 
obtained by fraud. On Dec. 2, 1921, an order was made for the issue of a com- 
mission to examine the plaintiff's witnesses in New York, and that evidence was 
taken in October, 1922. At the trial of the action before Horrimear, J., on April 26, 
1923, the evidence taken on commission in New York was not tendered, and the 
plea of fraud was abandoned, but no evidence was given to show that the judgment 
sued on was a final judgment. In the absence of such evidence, Horripar, J., 
assumed that the English law was applicable, namely, that no action would lie for 
a claim for arrears of maintenance, and dismissed the action. The plaintiff 
appealed, and, on the appeal coming on for hearing on Nov. 11, 1923, the attention 
of the court was called to the decision of the American Supreme Court in Sistare v. 
Sistare (1), as showing that Horripce, J., was wrong in assuming that the judg- 
ment sued on was not a final judgment. The further hearing of the appeal was, 
therefore, adjourned for the purpose of obtaining the evidence of an American 
lawyer as to the law of New York. On Feb. 13, 1924, the appeal came on for 
hearing again without the expert evidence, and the court was asked to decide the 
question on their own view as to the effect of the judgment sued on, having regard 
also to the American decision mentioned above. 


Clement Davies (Wingate Saul, K.C., with him) for the wife. 
Sir Henry Maddocks, K.C., and Moresby for the husband. 


BANKES, L.J.—This is an appeal in an action on a specially endorsed writ. 
The action is brought by the former wife of the defendant, from whom she has been 
divorced, and the claim is for £818 19s. 4d. on a judgment of the Supreme Court 
of the State of New York, dated Oct. 19, 1911, as amended by an order of the court 
dated Oct. 4, 1912. The particulars of the claim are set out as being an amount 
due at the rate of $20 per week, less a sum paid on account, leaving the balance as 
stated above. The defendant put the judgment in issue, and, under those circum- 
stances, it became necessary for the plaintiff to establish that the judgment sued 
on was a final judgment. For this purpose, evidence was taken on commission of 
an American lawyer, and he deposed that the judgment was, under the law of the 
State of New York, a final judgment and enforceable as such. When the case came 
on for trial before Horrice, J., for some reason which I do not understand the 
evidence of the American lawyer was not referred to, nor were any of the reported 
American decisions on the subject cited. In the absence of evidence, the learned 
judge decided that the judgment was not final. When, in the first instance, the 
appeal came before this court, the evidence of the American lawyer was still not 
referred to, and we adjourned the hearing in order that the wife might obtain some 
evidence as to the finality of the judgment. The case afterwards came back to us, 
and still the necessary evidence was not forthcoming, and we were invited by the 
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dispense with evidence and to decide the matter on our own view of the 
judgment, coupled with an American decision, Sistare v. Sistare (1), to which our 
attention has been called. The judgment in the present action was a judgment in 
a suit for divorce instituted by the wife in the Supreme Court of New York, whereby 
it was adjudged that the marriage was dissolved. It concluded with this provision : 


“Tt is ordered, adjudged and decreed that the plaintiff have leave to apply for 

a modification of this decree in case of any event materially changing the 

circumstances of the parties, and for such other and further relief as it may be 

just and proper to grant.” 
On July 5, 1912, notice of motion was given of an application to the court to modify 
the judgment by directing payment of alimony, and on the motion coming on for 
hearing on Oct. 4, 1912, an order was made varying the judgment of Oct. 19, 1911, 
by including in it this clause: 

“It is ordered, adjudged and decreed that the defendant pay to the plaintiff 

the sum of $20 a week as and for the support and maintenance of the issue of 

the said marriage and of the plaintiff.”’ 
Then followed a clause giving the plaintiff leave to apply for a modification of the 
decree, the clause being in the same terms as in the original judgment. There is 
also a clause at the end: 

‘It is hereby further ordered that the said final judgment, as hereby amended, 

shall be and is the final judgment of this court in this action.”’ 

The question to be considered by this court is whether the judgment of 
October, 1911, as amended, is a final judgment in the sense that an action can be 
maintained in this country to recover arrears of alimony due thereunder, but I 
wish at once to point out the distinction between this action and the attempts 
which have been made on more than one occasion to sue in the King’s Bench 
Division on an order for the payment of alimony made by the English Divorce 
Court, a proceeding which, as has been held, cannot be allowed. By the law of 
this country, an order for the payment of alimony can be varied at any time at the 
discretion of the court which made it, not only with regard to future payments, but 
also with regard to past instalments which have accrued due. For this reason, 
Grove, J., refused to allow judgment to be signed for arrears of alimony under 
Ord. 14 in Bailey v. Bailey (2), when he said (13 Q.B.D. at p. 857) : 

“It may well be that there are cases in which the court might interfere 

with respect to future but not with respect to past payments, but no case has 

been cited to show that the Divorce Court has not the power to interfere with 

respect to past payments.”’ 
In Robins v. Robins (8), Joycr, J., took the same view that an order for permanent 
alimony is not a final judgment. He said there, speaking of the order ({1907] 
2 K.B. at p. 17): 

“It was, and still remains, subject to the control of the Divorce Division, 


which may vary it from time to time, and there is a discretion even as to 
arrears.”’ 


parties to 


Although that is the rule in this country, it is otherwise in the State of New York, 
for it seems clear, not only from the evidence of the American lawyer, but also 
from the decision of the Supreme Court of the United States in Sistare v. Sistare (1), 
that, by the law of the State of New York, it is not permissible for the court to 
interfere with accrued instalments of alimony, though it may vary its order with 
respect to future payments. If that is the case, it seems to be plain that the 
judgment sued on in the present case is a final judgment, and that the action can 
be maintained. Counsel for the husband went so far as to contend that to constitute 
a final judgment within the meaning of the rule it must be so complete and final 
that it cannot be varied at all, but for that proposition there is no authority, and 


the fact that a foreign judgment may be sued on, although i 


: t is under appeal, at 
once disposes of that contention. ys z 
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A Two cases have been cited to us to which I desire to reter, M‘Donnell v. 
M‘Donnell (4) and Harrop v. Harrop (5). The former, which is an Irish case, at 
first sight seems to afford some support to the contention that arrears of alimony 
under a foreign judgment cannot be sued for here, but when the facts of that case 
are more closely examined, it is plain that no evidence as to foreign law was given, 
and the majority of the court decided the case on the assumption that the law of 

B the State of Montana, where the order for alimony was made, was the same as the 
law of this country. From that assumption it followed that the order sought to be 
enforced was not a final order. The same observations apply to the decision in 
Harrop v. Harrop (5), the headnote of which clearly and concisely summarises the 
law on the subject. It runs thus ({1920] 3 K.B. 386): 


“‘In order that a foreign judgment may be enforceable in an English court, it 
C must be a final and conclusive judgment of the court by which it was pro- 
nounced, and it is not a final and conclusive judgment of that court if an order 
has to be obtained in that court for its enforcement,’’ 
and that is not the present case, 


“or if on application to that court for an order to enforce it the original 
judgment is liable to be abrogated or varied,”’ 


and that is not the case here, 


‘but it is not prevented from being a final judgment by reason of the fact that 
it may be the subject of an appeal to a higher court.”’ 


In my opinion, the appeal must be allowed and judgment entered for the plaintiff. 


E— SCRUTTON, L.J., stated the facts, and continued: The learned judge, from 
whose judgment the present appeal is brought and who is very familiar with the 
practice of the English divorce courts, according to which actions cannot be brought 
on orders for the payment of alimony because such orders are not final judgments, 
was of opinion that this judgment of the court of the State of New York was not a 
final judgment in this sense, that an action could be brought on it. Tor some 

FF reason which at present I do not understand, the learned judge was not referred to 
the expert's evidence which had been taken in New York to the effect that, accord- 
ing to the law of the State, this was a final judgment. When the appeal first came 
before this court, we were told that the decision of the Supreme Court of the United 
States in Sistare v. Sistare (1) was in conflict with the view of the learned judge, 
and the further hearing of the appeal was, accordingly, adjourned in order that 

G evidence of the law of New York on the point might be given in the ordinary way. 
For another reason which I do not understand, the legal advisers of the parties 
returned to this court without the necessary evidence, and proposed to discuss the 
effect of the decision in Sistare v. Sistare (1). But in our courts the question what 
is the law-of a foreign State on a particular matter is treated as a question, not of 
law, but of fact. We may not look at an American report, and say, on the 

FT authority of that report, that the American law is so and so; it must be proved by 
the evidence of experts in the law. In those circumstances the question arose : 
What was this court to do? The regular course would have been to send the case 
down for a re-trial in order that evidence ‘of the facts might be given. But as we 
were not desirous of putting the parties to further expense, we asked them to agree 
to this court deciding the matter as arbitrators on the materials before it, and that 

J is how we are now deciding it. Whether the effect of this will be that our decision 
will be of no authority as a reported case is a matter on which I express no opinion. 

The question is: Is this judgment of the court of the State of New York a final 
judgment which this court will enforce in an action brought for that purpose? 
The principle which is to be applied is stated by Lorp Herscnett in Nouvion v. 
Freeman (6) when he says (15 App. Cas. at p. 9): 

“T think that in order to establish that such a judgment has been pronounced 

(that is, a final judgment which this court can enforce] it must be shown that 

in the court by which it was pronounced it conclusively, finally, and for ever 
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established the existence of the debt on which it is sought to be made con- 
clusive evidence in this country, so as to make it res judicata between the 
parties. If it is not conclusive in the same court which pronounced it, so that 
notwithstanding such a judgment the existence of the debt may between the 
same parties be afterwards contested in that court, and upon proper proceed- 
ings being taken and such contest being adjudicated upon, it may be declared 
that there existed no obligation to pay the debt at all, then I do not think that 
a judgment which is of that character can be regarded as finally and con- 
clusively evidencing the debt, and so entitling the person who has obtained the 
judgment to claim a decree from our courts for the payment of that debt.”’ 


That statement of the principle, however, although very widely expressed, must 
not be understood as meaning that the fact that a judgment may be reversed on 
appeal, or even that an appeal is pending at the time, makes the judgment the less 
final, if it is final in the particular court in which it is pronounced. What is the 
evidence as to the effect of this judgment in the State of New York, where it was 
pronounced? As I have already said, in England an order for the payment of 
alimony is not a final judgment within the rule, for it is always open to the court 
to vary its order even in respect of instalments accrued due, and if that had been 
the position in New York, this order could not now be sued on, but the evidence 
of the New York lawyer and the decision in Sistare v. Sistare (1) show this, that, in 
the State of New York, where an order for alimony has been made and instalments 
have accrued due, the court has no power to vary the order as regards the instal- 
ments in arrear, however much the position of the parties may have changed, and, 
consequently, the order in respect of those arrears is a final judgment. 

It was, however, contended that a judgment, although it cannot be varied, is not 
final in the sense that it can be enforced by action, unless it appears on the face of 
the judgment itself what is the amount to be sued for, and that, as the order in 
this case was to pay at the rate of twenty dollars a week, you have first to ascertain 
the number of weeks that the instalments have been in arrear and then do a sum 
in arithmetic in calculating the amount due. I cannot accept that contention. 
No doubt, in order to be final, a judgment must be for a sum certain, but a sum is 
sufficiently certain for that purpose if it can be determined and fixed by a simple 
arithmetical calculation. We were referred by counsel for the husband to Sadler v. 
Robins (7) where the judgment was for £3,370 1s. 91d., first deducting thereout 
the defendant's taxed costs in the suit, and it appeared that no attempt had been 
made to tax the costs. Lorp ELLensoroucH expressed himself of opinion that 
the action was not maintainable, as it did not appear what sum was actually due 
to the plaintiff according to the terms of the decree, but both he and the court 
in banc. said that when once the costs had been taxed there would be a final 
judgment, because nothing would remain to be done except to deduct the amount 
allowed in taxation from the £3,370 1s. 91d. It was, however, further suggested 
that there are certain recent decisions which go to show that an action such as this 
is not maintainable. In Re Macartney, Macfarlane v. Macartney (8), which was 
an action brought for arrears due under an affiliation order made by the Court of 
Appeal in Malta, Astsury, J., held that the judgment was not final and conclusive, 
and he did so on the evidence of an expert in Maltese law, that the amount of 
maintenance awarded by the judgments might be varied from time to time or even 
terminated according to the circumstances of the child. It did not, however 
appear whether he was referring only to future maintenance, or also to ingtalmete 
Bey See Ane aaa si HE nde decided on the principle applicable 
oe pees pee. y, namely, that a power to vary the order prevents it 
! g ’ regards arrears. The same observation applies to the 
judgment of Sankey, J., in Harrop v. Harrop (5), where no evidence was given to 
the court that the State of Perak had no power to alter its order as to instalment 
accrued and due. M‘D M‘ | : 

ue onnell v. M‘Donnell (4) proceeded on the same grounds, 
namely, that there was no evidence as to the law of the State of Montana. There 
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A the court expressly said that, in the absence of evidence as to the foreign laws, 
they took the order of the foreign court to be analogous to our orders for alimony, 
and to be liable to variation whether instalments had accrued due or not. It seems 
to me that none of those cases are in conflict with the view we are taking in the 
present case. For these reasons, I agree that the appeal should be allowed. 


B SARGANT, L.J.—In this case, we are dealing with the matter on fuller materials 
than were brought to the attention of the learned judge in the court below. In the 
first place, Bankes, L.J., has found in the depositions which were taken on com- 
mission in New York, direct evidence as to the law of that State, and in the second 
place, the parties have agreed to our looking at the American case of Sistare v. 
Sistare (1), and forming the best opinion we can in the capacity, I think, of arbi- 

C trators as to what the law is. Now the evidence of the American lawyer and the 
decision in Sistare v. Sistare (1) seem to me to establish this, that orders for 
alimony made in the State of New York differ from similar orders made in this 
country in this respect, that they are final and unalterable as regards arrears 
accrued due. Therefore, the effect of an order for alimony in that State is that it 
affords clear evidence as to a definite debt being due, in accordance with what was 

D laid down by Lorp HerscHeELt in Nouvion v. Freeman (6), that it can, as such, be 
enforced by action. It was said, indeed, that there does not appear on the face of 
the order itself that any definite sum is due, but I think that the maxim ‘“‘Id 
certum est quod certum reddi potest’’ applies, and if, by working out a simple sum 
in arithmetic, it can be ascertained that, at the date of the bringing of the action, 
a definite sum was due and in arrear, it appears to me that this is as final and 
conclusive an order for the payment of that particular sum as if there had been a 
definite order for the payment of a named sum on a future date. 

I agree that the appeal should be allowed. 


Solicitors: Watkins, Pulleyn & Ellison; E. H. Coopman. 
[Reported by Epwarp J. M. Cuapuiy, Esg., Barrister-at-Law. |} 





Appeal allowed. 





G WARD v. LAVERTY AND ANOTHER 


[House or Lorps (Viscount Cave, Viscount Finlay, Lord Atkinson and Lord 
Sumner), May 5, 6, 1924] 
[Reported [1925] A.C. 101; 94 L.J.P.C. 17; 131 L.T. 614; 
40 T.L.R. 600; 68 Sol. Jo. 629] 


H Infant—Custody—Welfare of infant paramount consideration—Death of parents 
_—_Father’s wish that children be brought up in Roman Catholic religion— 
Children resident with mother’s Protestant relatives. 

Three children, the eldest of whom was twelve years of age, were orphans. 
The mother had been brought up as a Presbyterian, but was received into the 
Roman Catholic Church before her marriage to the father who was a Roman 

I Catholic. The children had been baptised according to the rites of the 
Roman Catholic Church and were brought up in that faith. The husband was 
an habitual drunkard and eventually the wife left him taking the three children 
with her to reside with her parents. For many years she supported herself 
and her children, without any financial assistance from her husband. She 
reverted to the Presbyterian faith and on her death was buried as a Presby- 
terian. The eldest child, who went to 4 Protestant school and attended the 
Presbyterian Church, had decided convictions in favour of the Presbyterian 
religion. The father took no interest in the children up to his death, but in 
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his will he expressed a wish that they should be brought up in the Roman 
Catholic faith. The paternal relatives, who had never shown any interest in 
the children and did not profess affection for them, sought their custody so 
that they might be brought up in the religion of their father. 
Held: in deciding to whom custody should be given the paramount con- 
sideration must be for the welfare of the children although the father’s wishes 
on the question of religion should be taken into account; in view of the fact 
that the eldest child had gained a firm conviction in favour of the Presbyterian 
religion the court would not confuse her by forcing on her a change of religion 
and since she knew and was fond of the grandparents with whom she had 
lived for many years she might be unhappy if she was removed; as regards the 
two younger children it would be unwise to separate them from their sister 
and create a division of religion in the family; and these considerations must 
prevail over the wishes of the father. 
Notes. Section 1 of the Guardianship of Infants Act, 1925 [12 Hatspury’s 
Sratures (2nd Edn.) 954], lays down that the rights of the mother in the matter 
of custody, care, guardianship, etc., of children should be equal to that of the 
father but that the welfare of the child should be the first and paramount 
consideration. 
Referred to: McKee v. McKee, [1951] A.C. 352. 
As to right of father to determine religion of child, see 21 Hatssury’s Laws 
(3rd Edn.) 198, para. 437; and for cases see 28 Dicest (Repl.) 644-647. 
Cases referred to: 
(1) Stourton v. Stourton (1857), 8 De G.M. & G. 760; 26 L.J.Ch. 354; 29 
L.T.O.8. 33; 21 J.P. 261; 3 Jur.N.S. 527; 5 W.R. 418; 44 E.R. 583, L.JJ.; 
28 Digest (Repl.) 658, 1542. 

(2) Re McGrath (Infants), [1893] 1 Ch. 143; 62 L.J.Ch. 208; 67 L.T. 636; 41 
W.R. 97; 9 T.L.R. 65; 37 Sol. Jo. 45; 2 R. 187, C.A.; 28 Digest (Repl.) 
644, 1373. 

Appeal from an order of the Court of Appeal in Northern Ireland varying an 
order of the King’s Bench Division in Northern Ireland, reported [1924] 2 I.R. 19. 

The question raised by the appeal was whether the custody of any or all of the 
three infant children of Matthew Joseph and Elizabeth Ward, both of whom were 
dead, should be entrusted to the appellant, Miss Brigid Ward, an aunt of the 
husband’s, and the children be brought up in the Roman Catholic religion, or to 
the respondents, Mr. and Mrs. Laverty, the parents of the wife, and the children 
be brought up as Presbyterians. The parents were married in Belfast in February, 
1911, according to the rites of the Roman Catholic Church. The mother was 
brought up as a Presbyterian, but had been reccived into the Roman Catholic 
Church shortly before her marriage. There were three children of the marriage : 
Mary born on Jan. 10, 1912, Lila born on April 26, 1917, and Peggy born on 
May 28, 1919. All three children were baptised according to the rites of the 
Roman Catholic Church and were brought up in that faith by their father. Mary 
made her first Communion in May, 1920. From the time of their marriage the 
nop as with their children in various houses in Belfast, and attended Mass. 
ae - er from an ene? period in his married life gave way to habits of in- 

perance and treated his wife with cruelty. He was dismissed from his employ- 

ment as a traveller for Allsopp’s Brewery owing to his intemperate habits; he was 

— of an assault on his wife and was found to be an habitual drunkard; on 

sy eee no pis wes compelled to take the children with her and to seek 

is “chee pi ate ae ae and for many years she supported herself and 
cae haan Va moe: Bice er from her husband. Finally, in June, 
ae Sr emitaciee Pets tiple _ rae she had resided with her husband and, 
ae sn sti shia alae a wo - oe re a the respondents, where 
to her parents, reverted to sek ny Sy May, 1923. The mother, after returning 
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A terian. From June, 1920, Mary, the eldest daughter, went to a Protestant national 
school and attended a Presbyterian church, the minister of which gave evidence 
that in his opinion she had acquired a definite attachment to the Presbyterian faith. 
The father, from the time that his wife and children left him in June, 1920, 

_ appeared to take no further interest in them up to his death in October, 1920. By 
his will, dated in July, 1920, he left certain freehold property for the benefit of 

B his children, and appointed the mother trustee of the proceeds of the sale of the 
property, and he expressed the wish that the three children should be brought up 
in the Roman Catholic faith. Upon an application by the appellant for a writ of 
habeas corpus to have before the court the bodies of the three children, the King’s 
Bench Division ordered the writ to issue in respect of the two younger children, 
but made no order with regard to the eldest child. The Court of Appeal (Moor: 

C and Anprews, L.JJ.) reversed this order with regard to the two younger children 
and affirmed the order with regard to the eldest child. 

There was an appeal and a cross-appeal from this order. 


M‘Gonigal, K.C., T. J. Campbell, K.C., and P. McCorry (all of the Irish Bar) 
for the appellant. 

D Babington, K.C., Murphy, K.C., and William Lowry (all of the Trish Bar) for 
the respondents. 


‘VISCOUNT CAVE.—This is an appeal from an order of the Court of Appeal in 
Northern Ireland, partly affirming and partly reversing an order made by a 
Divisional Court of the King’s Bench Division. The order under appeal relates 
to the three orphan daughters of the late Matthew Joseph Ward and Elizabeth, his 

E wife, the daughters being Mary, who is now aged twelve and a quarter, Lila, who 
is now aged seven, and Peggy, who will be five at the end of this month. These 
children are now and have for some time been in the care of their maternal grand- 
parents, Mr. and Mrs. Laverty, the respondents to this appeal. The grandparents 
are Presbyterians, and the children are being or will be brought up as Presbyterians. 
The order under appeal was made upon an application of Miss Brigid Ward, an 

F aunt of the children’s father, and, therefore, a grand-aunt of the children, for the 
issue of a writ of habeas corpus with a view to the children being placed in the 
custody of their paternal relatives, who are Roman Catholics, aud being brought up 
in the Roman Catholic faith. The Divisional Court refused a rule as regards the 
eldest child, Mary, but granted it as regards the two younger children, and cross- 
appeals having been lodged, the Court of Appeal affirmed the decision as regards 

G Mary, but as regards the younger children reversed the decision of the Divisional 
Court and refused a rule; hence the present appeal. 

The facts, when the affidavits are carefully Jooked into, are not seriously in 
dispute. Matthew Joseph Ward, who was a Roman Catholic, was married on 
Feb. 22, 1911, to Elizabeth Laverty, a daughter of the respondents, who are 
Presbyterians. Elizabeth Laverty, the wife, had until that time been a Protestant, 

H but just before, and probably with a view to the marriage, she was received into 
the Roman Catholic Church. The couple lived in Belfast, and these three children 
were born to them, one in January, 1912, one in April, 1917, and the third in 
May, 1919. The daughter Mary, when she was old enough, attended a Roman 
Catholic school in Belfast, and at the age of seven years or thereabouts made her 
first Communion in accordance with the practice of the Roman Catholic Church. 

I The other two children were quite young when their father died, one being then 
only three years old and the other one year old, and, of course, no question of 
religion had arisen as to those two young children. The marriage was not a happy 
one, and certainly it was not a fortunate one for the wife. The husband constantly 
drank to excess, and in April, 1912, three months after the birth of the first child, 
was discharged for intemperance from his employment. After that time the habit 
of intemperance continued, and he was constantly drunk. He was also cruel and 
violent to his wife, and on one occasion (in the year 1915) he was convicted of an 
assault upon his wife and of habitual drunkenness. He failed to support his wife 
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and children properly, so that the wife had to keep herself and children and at 
times (as I gather from the affidavits) her husband also from what she could earn 
at dressmaking. On several occasions she was forced to leave her husband and, 
with her children, to take refuge with her parents, the respondents, who apparently 
were always ready to receive and to succour her. In the month of June, 1920, the 
final rupture occurred. At that date the wife left her husband, with the children, 
and went to live with her parents. The husband went to live with his brother at 
a place called Gargory, about thirty miles from Belfast, and from that time until 
his death he neither supported his family nor, so far as the evidence shows, took 
any interest in them at all. The husband, the father of the children, died some- 
what suddenly on Oct. 27, 1920. He left a will, which has been proved, by which 
he gave his freehold property to be sold and the proceeds to be distributed among 
his children equally, and he desired his wife to be trustee of the proceeds; and he 
added : 

“T also wish and desire that those three children be brought up in the Roman 

Catholic faith, in which they were baptised and of which they are at present 

members.”’ 

It is said that the value of the property was about £2,000. 

I now turn to the history of these children since the separation of their parents 
in June, 1920. It would appear that at, or soon after, that time the mother of the 
children ceased to conform to the Roman Catholic faith, for it is proved that 
immediately after leaving her husband she took the child Mary away from the 
Roman Catholic school which she had attended, and caused her to attend a national 
school connected with the Baptist denomination. Mary would then be about eight 
and a half years old, and she continued to attend that school until the commence- 
ment of these proceedings. It is suggested in one affidavit that the father approved 
of her being sent to that school. I doubt whether that is established, and I think 
the more probable view of the evidence is that he neither inquired nor cared how 
or where the child was receiving her education. At about the same time, or soon 
afterwards, Mary began to attend the Presbyterian Church, St. Enoch’s Church, 
with her grandparents and their family, for, in addition to the grandparents, there 
were two unmarried daughters living with them, and I have no doubt, on a fair 
reading of the evidence, that the wife, Mrs. Ward, also attended that church. At 
all events, it is proved that before her death she reverted to her former faith, 
became again a Presbyterian, and died in that communion. The Rev. John 
Pollock, who is the minister of St. Enoch’s Church, said in evidence that the little 
girl Mary came regularly to the church with her grandfather, that he conversed 
with her on religious matters once or twice and that his opinion was that she had 
decided convictions in favour of the church she was then attending. He based 
that opinion upon what he knew of her mind in the matter. During this period — 
that is to say, from June, 1920, to the date of the mother’s death in March, 1923— 
it is not proved that any member of the father’s family took sufficient interest in 
the children to find out in what religion they were being brought up, or where the 
eldest girl went to school. That is some vague evidence that they endeavoured 
to see the children, and that from time to time the mother of the children visited 
the great-aunts, but there is nothing to show that the great-aunt who applies, 
Brigid Ward, or her sister, Mrs. Jordan, who makes an affidavit, made any real 
attempt to find out how the children were being brought up. The mother of the 
children, Mrs. Ward, died on Mar. 23, 1923, and thereupon their paternal relatives 
began to make some inquiries, and in April, 1923, they took these proceedings 
with the result which I have stated. To make the story complete, I should add 
that it is not disputed that the children are happy in their present home, and that 
the grandparents are fond of them—their conduct during the past twelve years is 
sufficient evidence of that—and the grandparents say that they are ready and 
willing to care for the welfare and happiness of the children if they are left with 
them. On the other hand, the paternal relatives, who have shown little interest in 
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the children in the past, do not now in their evidence profess any affection for them 
—probably they are little known to the children—and the only reason for the 
application given in the affidavit of the appellant is that the paternal relatives desire 
that they should be brought up in the religion of their father. For that reason 
they say they are willing to take the custody of the children and to keep them at 
their place, which is an upper floor above some licensed premises, where the two 
great-aunts, Mrs. Jordan and Miss Ward, reside, and there is some suggestion that 
the children may be sent to a school or institution connected with the Roman 
Catholic religion. There is, further, the important fact that the learned judges 
of the King’s Bench Division saw the eldest child, Mary, as they were, of course, 
entitled to do, and the Lord Chief Justice gives his account of the interview. He 
says: “We saw the child ourselves. She is a bright, intelligent child, between 
eleven and twelve, and the opinion we have formed of her coincides with that of 
the reverend gentleman—that is to say, the Rev. Mr. Pollock—who had stated 
that she had decided convictions in favour of the Presbyterian Church.’ That 
statement about her convictions is confirmed by the evidence of the grandparents. 
On those facts the question is, What ought to be done as regards these children? 
The law in these cases is well settled, and indeed is not contested by the learned 
counsel who argued the case before this House. On the question of the religion 
in which a young child is to be brought up, the wishes of the father of the child 
are to be considered, and, if there is no other matter to be taken into account, 
then, according to the practice of our courts, the wishes of the father prevail. 
But that rule is subject to this condition, that the wishes of the father only 
prevail if they are not displaced by considerations relating to the welfare 
of the children themselves. It is the welfare of the children which, according 
to rules which are now well accepted, forms the paramount consideration in 
these cases. Some of the earlier judgments contain sentences in which per- 
haps greater stress is laid upon the father’s wishes than would be placed 
upon them now, but in the more recent decisions, and especially since the 
passing of the Guardianship of Infants Act, 1886, s. 5 of which shows the 
modern feeling in these matters, the greater stress is laid upon the welfare 
and happiness of the children. It is, of course, still true, as the learned counsel 
who argued the case quite properly said, that a sufficient case must be made for 
going contrary to the father’s wishes; but, if such a case is made, then the courts 
have no hesitation in deciding upon the whole facts of the case. Looking at the 
matter in that light, what is the true conclusion in this case? I take first the 
daughter Mary. She is a child of twelve, bright and intelligent, and the evidence 
and the statement of the learned judges of the King’s Bench Division shows that 
she is interested in religious matters and has decided convictions in favour of the 
Presbyterian Church. For nearly four years she has attended a Protestant church. 
No doubt she is still young, but the growth in character and in conviction during 
the years from eight to twelve is infinitely swifter and of more importance than it 
would be in the tender years up to the age of eight, and in view of what the 
learned judges have said, I think your Lordships will have no difficulty in accepting 
the view that this child has acquired settled, or, at all events, strong convictions 
in favour of the Protestant faith and of the Presbyterian church which she is 
attending. Now, if that is so, to force a change of religion upon this young child 
now would be a serious matter. It might, as a distinguished judge said in 
Stourton v. Stourton (1), which has been cited, have the result that, assuming 
tares to have been sown, the wheat would be pulled up with the tares—that is to 
say, it might wholly confuse her religious beliefs, and the ultimate effect might 
be that she would cease to have any religious convictions at all. There is a danger, 
as Linpuey, L.J., said in Re McGrath (Infants) (2), in allowing relatives on one 
side or the other to play ‘‘battledore and shuttlecock’’ with the religious training 
of a child of that age. Where a conviction in favour of a particular faith is found 
to exist, then I think any court would hesitate long before permitting it to be 
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the welfare and the future happiness of the child 
means, there is, as the learned judges 
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A divided from her by what has been referred to as ‘‘the chasm of different religious 
opinions’’; nor do I think it is good for them that they should now be deprived of 
the affectionate care of their grandparents and the other members of the household 
in which they are now living. These considerations, which relate to the welfare 
of the younger children, appear to me to prevail over the wishes of the father, 
especially such a father as this; and accordingly I have come to the conclusion 

B that in this case also the decision of the Court of Appeal is the right one. I move 
that this appeal be dismissed with costs. 


VISCOUNT FINLAY.—I have arrived at the same conclusion, and for precisely 
the same reasons as those which have just been stated from the Woolsack. 


LORD ATKINSON.—I concur for the same reasons. 
Cc LORD SUMNER. 








I agree. 
Appeal dismissed. 


Solicitors: John B. & F. Purchase & Clark, for Daniel O’Rorke & Son, Belfast; 
Barlow, Lyde & Yates, for C. & H. Jefferson, Belfast. 


[Reported by Eywarv J. M. Cnapiin, Esa., Barrister-at-Law. | 





E PARKINSON v. COLLEGE OF AMBULANCE, LTD., AND 
ANOTHER 


| Kine’s BencH Division (Lush, J.), July 29, 30, 31, 1924] 
[Reported [1925] 2 K.B. 1; 93 L.J.K.B. 1066; 133 L.T. 135; 
40 T.L.R. 886; 69 Sol. Jo. 107] 
Contract—Illegality—Public policy—Agreement to procure knighthood in return 
for payment—Failure to procure title—Claim to recover money paid or for 
damages. 

The secretary of the defendant company fraudulently represented to the 
plaintiff that he or the company had power to nominate persons to receive 
titles of honour and would arrange for the grant to the plaintiff of a knight- 

G hood if he made a substantial donation to the funds of the company. The 
plaintiff gave the sum of £3,000 to the company on the faith of these represen- 
tations, but he did not receive a knighthood. In an action brought by him 
against the company and its secretary to recover the money he had paid as 
money had and received or as damages for deceit or breach of contract, 

Held: a contract for the purchase of a title was illegal as being contrary to 

H public policy however the money was to be expended, and, as the plaintiff 
knew he was entering into an illegal contract, he could not recover the money 
he had paid on the ground that it was money had and received by the company 
to his use; nor could he recover the money as damages since where the parties 
were in pari delicto an action for damages could not be maintained by the 
party defrauded; nor could he claim to repudiate the contract as being still 
executory since he had never resiled from it; and, therefore, the action failed. 
Notes. Referred to: Re Maundy Gregory, Ex parte Norton, [1934] All E.R.Rep. 

429; Harry Parker, Ltd. v. Mason (1940), 160 TA6e 
As to agreements relating to titles and for recovery of money paid under illegal 

contracts, see 8 Hatspury’s Laws (8rd Edn.) 150, para. 258, and 182, para. 227; 

and for cases see 12 DicEst (Repl.) 275, 315-317. 


Cases referred to: 
(1) Taylor v. Chester (1869), L.R. 4 Q.B. 309; 10 B. & S. 287; 38 L.J.Q.B. 225; 


91 LT. 359; 38 J.P. 709; 12 Digest (Repl.) 311, 9401. 
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2 C.B. 501; 15 L.J.C.P; 126; 6 L:T20.8, 8103 135 
10 Jur. 50; 12 Digest (Repl.) 323, 
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(2) Fivaz v. Nicholls (1846), 
E.R. 1042; sub nom. Finan v. Nicholls, 

2494. oe Jp ‘ 

(3) paar y. Liverpool Victoria Legal Friendly Society, [1916] 2 K.B. 482; 
85 L.J.K.B. 1648; 115 L.T. 40; 32 T.L.R. 525, C.A.; 12 Digest (Repl.) 
821, 2479. , . =e 2 

(4) Kettlewell v. Refuge Assurance Co., Ltd., [1908] 1 K.B. 5455 77 ie peo 
421; 97 L.T. 896; 24 T.L.R. 216; 52 Sol. Jo. 158, C.A.; affirmed, [1909] 
A.C. 248; 78 L.J.K.B. 519; 100 L.T. 306; 25 T.L.R. 395; 53 Sol. Jo. 339, 
H.L.; 85 Digest 71, 690. r : 

(5) Hermann v. Charlesworth, [1905] Se 123; 74 G.J.K.B. 620; 08 le 
984; 54 W.R. 22; 21 T.L.R. 368, C.A.; 12 Digest (Repl.) 317, 2444. 

Also referred to in argument : ; 7 

Kearley v. Thomson (1890), 24 Q.B.D. 742; 59 L.J.Q.B. 288; 63 L.T. 150; 54 
J.P. 804; 38 W.R. 614; 6 T.L.R. 267, C.A.; 12 Digest (Repl.) 318, 2453. 

Re Wallace, Champion v. Wallace, [1920] 2 Ch. 274; 89 L.J.Ch. 450; 123 L.T. 
343; 36 T.L.R. 481; 64 Sol. Jo. 478, C.A.; 12 Digest (Repl.) 275. 2112. 

Aubert v. Walsh (1810), 8 Taunt. 277; 128 E.R. 110; 25 Digest 404, 79. 

Tappenden v. Randall (1801), 2 Bos. & P. 467; 126 I1.R. 1388; 12 Digest (Repl.) 
316, 2437. 

Egerton v. Earl Brownlow (1858), 4 H.L.Cas. 1; 8 State Tr INcp. 193-025 Coens 
848; 21 L.T.O.S. 306; 18 Jur. 71; 10 E.R. 359, H.L.; 12 Digest (Repl.) 269, 
20772. 

Gordon v. Metropolitan Police Chief Comr., [1910] 2 K.B. 1080; 79 L.J.K.B. 
957; 103 L.T. 338; 74 J.P. 487; 26 T.L.R. 645; 54 Sol. Jo. 719, C.A.; 12 
Digest (Repl.) 8138, 2414. 

Lowry v. Bourdieu (1780), 2 Doug.K.B. 468; 99 E.R. 299; 12 Digest (Repl.) 318, 
2446. 

Harse v. Pearl Life Assurance Co., [1904] 1 K.B. 558; 73 L.J.K.B. 373; 90 L.T. 
245; 52 W.R. 457; 20 T.L.R. 264; 48 Sol. Jo. 275, C.A.; 12 Digest (Repl.) 
321, 2477. 

Reynell v. Sprye, Sprye v. Reynell (1852), 1 De G.M. & G. 660; 21 L.J.Ch. 633; 
42 E.R. 710, L.JJ.; 12 Digest (Repl.) 320, 2472. 

Re Mahmoud and Ispahani, [1921] 2 K.B. 716; 90 L.J.K.B. 821; 125 L.T. 161; 
37 T.L.R. 489; 26 Com, Cas. 215, C.A.; 12 Digest (Repl.) 303, 2333. 

Further Consideration of action tried with a special jury. 

The plaintiff, George Westhead Parkinson, claimed from the defendants, the 
College of Ambulance, Ltd., and Ernest Harrison, the secretary of that company, 
£3,000 as damages for deceit, or, alternatively, as money had and received by the 
defendants to the use of the plaintiff, or, in the further alternative, as damages 
for breach of warranty of authority. The plaintiff alleged that on or about Oct. 10, 
1921, the defendant, Harrison, on his own behalf and on behalf of the defendant 
company, represented to the plaintiff that the defendant company and/or himself 
had power to nominate persons to receive titles of honour, and that the defendant 
company and/or himself could and would arrange for the grant to the plaintiff of 
the honour of a knighthood provided that the plaintiff would make a substantial 
jSpdetee to the detendant company. The plaintiff further alleged that he paid 
Heniae er company on the faith of these representations which were 

e and frau ulent. The defendant company denied that the defendant, Harrison 

Ben any authority from it to make the alleged representations, and ait that it 
mance the £8,000 from. the plaintiff in good faith and without knowledge of the 
eng ages The defendant, Harrison, denied the alleged representations and 
lade thet ithe legato a ts wneoionally. Both defendant 
the £3,000 on an wutecict ae, savas y S reo were true the plaintiff paid 
policy and that, sch sequence a ray wien were illegal and against public 

sequence, the plaintiff was not entitled to recover that sum. 
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The jury, in answer to questions, found that the defendant, Harrison, represented 
to the plaintiff that he was in a position to undertake that the plaintiff would 
receive a knighthood, and that he did not merely promise to use his influence for 
that purpose; that that representation was false and fraudulent; that the plaintiff 
was induced thereby to part with his £3,000; that the plaintiff contracted not with 
the defendant, Harrison, personally, but in the belief that he had the authority 
of the college in giving the undertaking; that the defendant, Harrison, was so 
authorised and was held out by the defendant company as so authorised; that the 
plaintiff did not knowingly mislead the council of the defendant company into 
thinking that he was making a voluntary contribution; and that the damages to 
which he was entitled were £3,000. 


F. Boyd Merriman, K.C., and St. John Field for the plaintiff. 
Stewart Bevan, K.C., and D. N. Pritt for the defendant company. 
Rayner Goddard, K.C., and Croom-Johnson for the defendant, Harrison. 


Cur. adv. vult. 

July 31. LUSH, J., read the following judgment.—This case raises questions 
of considerable public importance. Before discussing them and stating what my 
view is with regard to them, there is a finding of the jury with regard to authority 
with which I must deal. I asked the jury whether the College of Ambulance, in 
fact, authorised, or held Harrison out as authorised, to give an undertaking to the 
plaintiff that he would receive the honour of knighthood if he contributed £10,000 
to the college. I do not think that the question of authority is really a material 
one; if the contract which the plaintiff made was a lawful one, he does not need 
to rely on it. If it was unlawful, his case is not strengthened by the jury’s finding, 
as I will point out later. But I thought it better to take the jury's opinion. I 
reserved the question whether there was any evidence to support such findings, 
should the jury answer the questions in the plaintiff's favour. I had grave doubts 
whether the facts on which counsel for the plaintiff relied, and which I told the 
jury to consider, afforded any sufficient evidence. I told the jury that I thought 
that there was very little, if any, evidence of holding out, and that I thought that 
the question of actual authority was rather a question of law for me rather than a 
question of fact for them. After hearing arguments on the question, I am of 
opinion that there was no sufficient evidence, either of holding out or of actual 
authority. I do not think that the council who control the affairs of the college 
or the committee did anything to mislead the plaintiff. There is no evidence at 
all that they held Harrison out as their ostensible agent. Nor do I think that the 
facts on which counsel for the plaintiff relied, the minute which he put in, the fact 
that the letter of Dec. 23, 1921, claiming a return of the £3,000, was on the file, 
the statement by Mr. Pritchard that Harrison had been over-zealous, but that he 
had not been suspended, or the letter of Princess Christian, the President of the 
College, are sufficient to justify the finding that there was an actual authority. 
In law there clearly was no implied authority. Harrison's duty was to collect 
subscriptions, not to make contracts or give undertakings as to securing titles for 
subscribers. So far as the evidence is concerned, the utmost that it does is to 
suggest that some of those who were interested in the affairs of the college— 
possibly the committee—know that Harrison was telling subscribers that the 
conferring of an honour might follow. But that is entirely different from under- 
taking to secure it. I must, therefore, deal with the case on the footing that 
Harrison acted throughout without the authority, actual or ostensible, of the 
college. 

I come, then, to the main questions in the case and first I will deal with the 
question whether the contract was against public policy and therefore illegal. 
In spite of the able argument of counsel for the plaintiff, I cannot feel any doubt 
that a contract to guarantee or undertake that an honour will be conferred by the 
Sovereign, if a certain contribution is made to a public charity, or if some other 
service is rendered, is against public policy, and, therefore, an unlawful contract 
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to make. Apart from being derogatory to the dignity of the Sovereign who aii: 

the honour, it would produce, or might produce, mischievous consequences. 
would tend to induce the person who was to procure the title to use improper 
obtain it, because he had his own interests to consider. it would tend 
al facts regarding the fitness of the proposed recipient. More- 
over, if the contract was lawful, an action could be brought if the stipulated title 
was not obtained or if the money was not paid. A person in the position of this 
plaintiff could claim and be awarded damages for the loss of a title and for 
obtaining one of a less degree than that for which he had bargained; a person in 
the position of the defendants in this case could claim and be awarded damages 
for not receiving the promised contribution, although the title had been obtained. 
No court could try such an action and allow such damages to be awarded with any 
propriety or decency. The contract, in my opinion, is one that could not be 
sanctioned or recognised in a Court of Justice. Such a contract as that which the 
plaintiff and Harrison made is, in my judgment, an illegal and improper contract 
to enter into. I do not, of course, say that it involves the same degree of moral 
turpitude that an actually immoral contract involves; still less a contract to 
commit a crime such, for example, as a contract between a man and woman that, 
in consideration of money paid to her, the woman should commit an act of 
immorality with the man, or, to use the illustration which counsel for the defendant, 
Harrison, suggested in the course of the trial, a contract with a procurer that he 
should procure a woman for an immoral purpose. The money paid by the plaintiff 
was not paid as the price or ‘‘wages’’ of immorality. It was not paid as a bribe 
to Harrison. It was paid to a public charity, a meritorious service in itself. But 
the contract which was entered into is not a contract which one can describe as 
innocent in itself. There are contracts of that description which the law prohibits. 
To take the case which I put to counsel for the defendant company during the 
argument, the law does not allow an employer to bind his servant, after the service 
is over, not to carry on a competing business except within a reasonable area. 
If it is unduly extended, the contract is in restraint of trade, and therefore against 
public policy, and therefore illegal. But it is not in itself an improper contract to 
make. The same may be said of a contract for the sale of certain classes of 
articles which are prohibited by statute unless certain conditions are fulfilled. 
But a contract for the purchase of a title, however the money is to be expended, 

is in itself an improper contract. 

The first question to consider is this. The contract being against public policy, 
cer Dari of the character that I have described, can the plaintiff still rely on the 
ud of Harrisori and recover damages against him; and can he, as against the 
sapien ee which the college has received through that fraud, as 
ar 3 epee Sinai to his use? I am not prepared to hold—it is not necessary 
publie policy, where : oe meme Ire where a contract is against 
tented Faith NA Oo : e parties to it is defrauded by the other, he is 
which is not improper se 7 = be that whenever one party to a contract 
Nene aeaian ste 20 ie ‘ : : poms that it is illegal and is defrauded, the 
chain te dats Pp elicto. owever that may be, I am of opinion that 
; as any element of turpitude in it the parties are in pari delicto 

and no action for damages can be maintained by th P : 
ntrGek cia erna y the party defrauded. It is not 
se ae y, as was contended before me, that it is only if the contract is of a 

unal nature that the plaintiff is precluded from recovering. Tayl h 
(1) is an authority against this pe recovering. Taylor v. C ester 
there; and in Fivaz y. Nj = Propositiars: No criminal offence was committed 
ied dathiatiesaie me ne 4 “ Is (2), although a criminal offence was committed, 
di ehctconteactes iat on that fact, but on the illegality and impropriety 
and that it would be sonttary minaret ea oe 
another to retain the fruits of his fra a ‘T ae ap Nipciparii i 
Hughes v. Liverpool Victoria ae Pes a REIS Pai tetas that contention. 
it, does not do so when the facts are a, ily Society (3), which appears to support 
mets onsidered. The fraud there was committed 
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by an agent of the defendants who deceived the plaintiff into believing that an 
insurance could be properly effected and would be valid, although there was no 
insurable interest. The fraud there related to the validity of the contract. The 
agent of the insurance company, who knew that the contract was illegal, deceived 
the policyholder regarding its validity. It was held that the parties were not 
in pari delicto, and that an action would lie to recover the premiums which the 
plaintiff had paid. The decision of the Court of Appeal in Kettlewell v. Refuge 
Assurance Co. (4) is another illustration of the same principle. These cases are 
very different from the present case. In the present case the plaintiff knew that 
he was entering into an illegal and improper contract. He was not deceived about 
the legality of the contract which he was making. How, then, can he say that he 
is excused? How can he say that he has suffered a loss through being defrauded 
into making a contract which he knew he ought never to have made? The answer 
is that he ought not to have made it. Where he was deceived was that he thought 
he would make a profit, derive a benefit from his unlawful act. He cannot be 
heard to say that. He has himself to blame for the loss that he has incurred. 
It is no excuse to say that Harrison was more blameworthy than he, which is all 
that he really can say. That being the position the plaintiff is in this difficulty. 
He cannot recover damages either against Harrison or the college because he is 
disclosing or setting up a contract which is unlawful and which he had no right 
to make. For the same reason he cannot recover the £3,000 from the college as 
money had and received. It is quite true that a principal cannot benefit by his 
agent’s fraud, or a master by that of his servant. But the plaintiff is not in a 
position to rely on the fact that the college have benefited by their servant s fraud. 
He cannot reach that part of his case. He is precluded, by the illegality of the 
contract, from relying on it. 

Then can he rely on the principle which has been acted on in the cases that 
were cited to me that the contract being executory he can claim back from the 
college or Harrison the £3,000 that he has paid? Can he resile from the contract, 
abandon it, and sue for the £3,000? The first difficulty in the plaintiff s way is 
that he is not in truth resiling from the contract at all. He is really bringing this 
action because he has failed to obtain the promised title. It seems to be some- 
thing like an abuse of language to say that he is resiling irom the contract, as the 
plaintiff did in Hermann v. Charlesworth (5). If there is any locus penitenti in 
a case like this, which I do not think there is, there has been no penitentia. But 
if there has been, the plaintiff still cannot recover on the ground that the contract 
is executory. He cannot get back the £3,000 from Harrison. He did not receive 
the £3,000; the college received it and the college were mever parties ee 
executory contract. Harrison was the contractor. Even if the college ee 
authorised the contract, the other answer that T have given to nie: : 
contention is, I think, complete. He never has resiled from an plac eae: 
at all. But, further than that, the £3,000 was given to the pole as : ome na 
The plaintiff received his letter of thanks for it from Princess caniern 4 pia 
would be in the list of donors, and the matter was at an end so ae - 1e co leg 

y : d. How can the plaintiff recall the gift and claim back the money ? 
By; anit I must dismiss the action. The plaintiff has said that he ibe 
, 3 i Pale sractice, and not to recover the money for imse ip 
: fe ee Eee ectied to hold that it is not pee ae : Be a 

: is he has increased the costs 0 
‘udement for the defendants. As regards eum ae rake tet 
the gation by denying the fraud having Ing oe nse 
i ee Hen a tcenively. I make an order depriving him of his costs. 
meet it. 


Solicitors: H. S Wright & Webb; Vizard, Oldham, Crowder & Cash; Harrison, 
olic “glele, Toe 


hly, Mumford & Craig. | | 
et [Reported by T. W. Morean, Esq., Barrister-at-Law. | 
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Re SCORER. BURT v. HARRISON 


[Cuancery Division (P. O. Lawrence, J.), December 18, 1924] 
[Reported 94 L.J.Ch. 196; 182 L.T. 529] 
sisters in € shares I give three-parts 
ill—Class gifi—‘‘T brother and sisters in equal s vart B 
iba gia k i ogee looking to body as a whole rather than to indi- 


of all I possess — : ive ae ill—I nclu- 
ee constituting it—Construction—‘‘Securities’’—Holograph will—Inclu 


; investments. : 
Sashes will provided: ‘‘The last will and testament of Rosaline Isabel 


Scorer. . . this 14th Oct. 1913. To my brother and sisters in equal shares 

I give and bequeath three-parts of all I possess in money and securities, C 
trusting to them to provide for Ruth Lewis Maggie Allbutt and other poor in 
whom I have been interested. The remaining quarter of my estate in money 

and securities to be given to charities including some for poor of Crockham 
Hill.’’ The testatrix died on Jan. 3, 1924, leaving real estate, furniture, 
jewellery, and personal effects, cash at the bank, and investments to the value 

of about £50,000, four-fifths of which consisted of stocks and shares in com- D 
panies and the remaining one-fifth of debentures and securities for money. The 
testatrix's brother and two of her four sisters predeceased her. A summons 

was taken out to determine whether the gift in the will of the three-parts of 

‘‘all I possess in money and securities’’ was a gift to a class or to persone 
designate, and what the word ‘‘securities’’ included. 

Held: (i) the gift was a class gift as the persons mentioned were not only E 
united by a common tie but the testatrix was looking to the body. as a whole 
rather than to the individuals constituting that body, and it, therefore, took 
effect in favour of the surviving sisters. 

Kingsbury v. Walter (1), [1901] A.C. 187, applied. 

(ii) in view of the fact that this was a home-made will there was sufficient 
indication that the testatrix did not attach to the word ‘‘securities’”’ the strict F 
primary meaning of security for money and not investments such as stocks 
and shares other than debenture stock, but had used it in the popular sense, 
and, consequently, all investments would pass under the gift. 


Notes. Referred to: Re Smithers, Watts v. Smithers, [1939] 3 All E.R. 689. 
As to gifts and individuals, see 34 Hatssury’s Laws (2nd Edn.) 144, para. 188, 


and for construction of word securities, see ibid., p. 259, para. 310; and for cases G 
see 44 Digest 514-516, 760 et seq., and 705-708. 
Case referred to: 
(1) Kingsbury v. Walter, [1901] A.O2187= 707r7 On. 546; 84 L.T. 697, H.L.; 
44 Digest 762, 6212, 
Also referred to in argument : H 


Havergal v. Harrison (1843), 7 Beay, 49; 13 L.J.Ch. 36; 7 Jur. 1100; 49 E.R. 
980; 44 Digest 511, 3303. 


Viner v, Francis (1789), 2 Bro.C.C. 658; 2 Cox, Eq. Cas. 190; 29 I.R. 365; 44 
Digest 763, 6218. . 
Dimond v. Bostock (1875), 10 Ch. 
44 Digest 764, 6230, I 
Aspinall v. Duckworth (1866). 35 Beayv. 307 ] 5 D5 
eve), 89 Beav. 307; 14 W.R. 527: 55 FE : 
Digest 501, 3211. - Pn RETA lial sili 
Drakeford v. Drakeford (1863) 
282; 44 Digest 512, 3309. 
Re Rayner, Rayner v. Rayner, [1904] 1 Ch. 176; 73 L.J.Ch. 111; 89 L.T. 681: 
52 W.R. 278; 48 Sol. Jo. 178, C.A.: 44 Digest 705, 5484 hae A" Sa 


R / Hutchinson, 6y, spin V. Hadde n (19 Ed J e ~ . « UT, 
é 19 9 88 4 
; ) I th. $52; ] 1 L T 3 ) H t 


App. 358; 33 L.T. 217; 23 W.R. 554, L.JJ.: 


» 33 Beav. 43; 9 L.T. 10; 11 W.R. 977; 55 E.R. 
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A Singer v. Williams, [1921] 1 A.C. 41; 89 L.J.K.B. 1218; 123 L.T. 625; 86 T.L.R 
659; 64 Sol. Jo. 659; 7 Tax Cas. 419, H.L.; 28 Digest (Repl.) 203, 854, 
Re Gent and Eason’s Contract, [1905] 1 Ch. 386; 74 L.J.Ch. 333; 92 L.T. 356; 
53 W.R. 330; 44 Digest 706, 5485. 
Re Johnson, Greenwood v. Greenwood and Robinson (1903), 89 L.T. 84; affirmed 
89 L.T. 520, C.A.; 44 Digest 707, 5508. 
B Originating Summons. 
The will of Rosaline Isabel Scorer, a widow, which was drawn up by herself and 
was dated Oct. 14, 1913, will be found set out in the headnote. 
At the date of her will the testatrix had one brother and four sisters, of whom 
the brother and two of the sisters predeceased the testatrix, each leaving surviving 
_ them and the testatrix children. The testatrix died on Jan. 3, 1924, a widow 
C without issue, and Emma Florence Harrison, one of the two sisters who survived 
her, was granted administration with the will annexed of the estate of the testatrix. 
The estate of the testatrix included household furniture, jewellery, and personal 
effects valued at about £2,000; cash at the bank, £682 18s. 5d.; and certain 
investments of the value of £50,000 or thereabouts, of which about £10,000 con- 
sisted of securities strictly so-called, and the remainder were stocks and shares in 
D companies. The testatrix was also absolutely entitled to certain freehold property, 
to which, if undisposed of by the will, the two children of her brother who pre- 
deceased her were entitled as the heiresses-at-law of the testatrix. On the hearing 
of the summons it was admitted by all parties that the testatrix having died 
intestate, so far as concerned any real estate which she possessed the two daughters 
_ of her brother who predeceased her became entitled to such real property as the 
E heiresses-at-law of the testatrix. The plaintiff, Emma Florence Harrison, as 
administratrix with the will annexed, issued this summons, the respondents being 
her sister, who survived the testatrix, the children of the brother of the testatrix 
and the children of the testatrix’s two sisters who predeceased her and the next- 
of-kin of the testatrix, to determine, inter alia, whether the bequest in favour of 
_ the brother and sisters of the testatrix operated in favour of the two sisters of the 
F testatrix who survived her, or in favour of her brother and four sisters living at 
the date of her will as persone designate, and whether in the latter event the 
testatrix died intestate as to the shares which the brother and two sisters of the 
testatrix who predeceased her would have taken if they had survived her, and 
whether, under the name of ‘‘money and securities,’ the bequest included all the 
investments of which the testatrix died possessed. 
G Other questions relating to the trusts of the charities in the will were adjourned. 


W. H. Draper for the plaintiff. 
C. E. E. Jenkins, K.C., and J. H. Stamp for the defendant, one of the two 
sisters who survived the testatrix. 
Owen Thompson, K.C., and H. T. Methold for the children of the brother and 
two sisters who predeceased the testatrix also claiming as next-of-kin. 
H W. P. Spens for one of the next-of-kin. 
Dighton Pollock for the Attorney-General, on behalf of charities. 


P. O. LAWRENCE, J.—In this case at the date of her will the testatrix had 
one brother and four sisters, and in making her will, which seems to me to be 
inartificially drawn, she gives ‘‘all she possesses in money and securities”’ to “my 

I brother and sisters”’ in equal shares. After the date of her will two of her sisters 
and her brother died, in all cases leaving either a child or children. The question 
now is whether the gift ‘‘to my brother and sisters in equal shares’’ is a class gift, 
in which case the two surviving sisters take the whole, or whether it is a gift to 
persone designate, in which case there will be an intestacy as regards three out 
of the five shares. I do not propose in this case to go through the decided cases. 
That has been done already by the House of Lords in Kingsbury v. Walter (1), and 
it would be idle for me to go through again all the cases of what is or what is not 
a class gift. I propose, as far as I can, in deciding this case to be guided by 
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what was said in the addresses of 
particular I would mention what was said by 
Davey. Lorp MacNaGHTEN Says : | 
“In my opinion, the principle is clear enough. Where there is a ie to ; 
number of persons who are united or connected by some common ba 7 
you can see that the testator was looking to the body as a whole rather than 
to the members constituting the body as individuals, and so you can see that 
he intended that if one or more of that body died in his lifetime the survivors 
should take the gift between them, there is nothing to prevent your giving 


effect to the wishes of the testator.’’ 


Lorp MacnacuTen and by Lorp 


Lorp Davey, saying very much the same thing, after dealing with the gift to a 
named individual and a class properly so-called, says this : 
“It is perfectly plain that a gift in the form which I have mentioned may be a 
class gift, if there is to be found in the will a context which will show that the 


testator intended it to be a class gift.”’ 


And then he goes on: 
“T think the same result may be arrived at if the court, putting itself into the 
same position as the testator occupied, with the same knowledge as the testator 
had when he was writing his will, comes to the conclusion that the gift, 
although expressed in the form of a gift to an individual and the children of A., 
was intended to operate as a class gift.” 


Applying the principle there laid down, what I have to determine in this case is 
whether, putting myself in the place of the testatrix, I can say that she was 
looking to the body constituted by her brother and four sisters as a whole, or 
whether she intended to designate the individuals in that body. 

Now the first thing that strikes me in this case is that she has not named any 
of them. She had mentioned them by the relationship which they bear to her, 
and the possessive pronoun is used to cover both. They are given equal shares, 
and their interests are to pass at the same time. They are united by a common 
tie, and they are described by that relationship. It is quite true if one analyses 
the gift, it is a gift to ‘‘my brother’’ in the singular, which must point to her 
brother Albert and to her sisters, but the way in which it is framed is, I think, an 
indication that she was looking at the body as a whole, and that she was intending 
to provide for that body constituted by her brother and sisters. In this case I 
think that if she had been asked whether she intended the survivors to take, she 
would have said: Yes. I can only arrive at that conclusion by endeavouring to do 
what Lorp Davey said I ought to do: that is, to put myself in the same position 
as the testatrix occupied, with that knowledge which she had when she was writing 
oa oval. Loser tots, in this will, think that there is that indication which Lorn 
oan was speaking of, that the persons were not only united by a common 
lt dave comticauee ee ee! ne ; paced pate ca om 
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and I come to the conclusion that the gift is a class gift, and that it goes to the 
surviving two sisters. 


Argument then took place on the question what was included under the words 
‘‘money and securities.’’ 


P. O. LAWRENCE, J.—The further question which now falls for determination 
is, What passed under the testatrix’s will by the use of the expression ‘‘all I possess 
in money and securities’’ and ‘‘all my estate in money and securities’? which I 
think are used synonymously in this will? The facts which are material are these : 
that the testatrix at the date of making her will was possessed of real estate to the 
value of about £6,000, furniture and other articles of domestic use and ornament 
to the value of about £2,000, and securities strictly so-called to the value of about 
£10,000, and other investments which do not strictly fall within the strict meaning 
of securities to the extent of about £40,000 to £50,000. That is a picture of her 
estate when she sits down to write her will, which I think in this case is a 
holograph will. [His Lordship read the will and concluded :] It has been rightly 
contended on behalf of the next-of-kin that the word ‘‘securities,’” when used ip 
an instrument, including a will, has a primary meaning attached to it by virtue 
of the authorities which have been cited, that is to say, it means securities for 
money, and not an investment such as stocks or shares other than debenture stock. 
In the present case the question arises whether in the context of this will there is 
anything to show that the testatrix used the word ‘‘securities’’ in other than its 
primary meaning. There can be no dispute that at the present day the word 
‘securities’ has a flexible meaning, and is used frequently, if not universally, in 
the extended meaning of investments. I think I am justified in the first instance 
in relying on the fact that this is an inartificial will drawn up by the lady herself. 
In most of the wills to which my attention has been called in a review of the 
authorities the will has obviously been a will drawn up by a lawyer. In the next 
place I think I am entitled to take the word ‘‘securities’’ in the context in which 
it is used as being used in the extended sense—‘‘all I possess in money and 
securities”’ in the mouth of a layman or a laywoman, to my mind, has a very 
much more extended meaning than it might have if it were used by a conveyancing 
counsel in Lincoln’s Inn. Counsel for the children of the brother and two sisters 
who predeceased the testatrix is perfectly right in saying “all I possess’’ can be 
simply translated into the word ‘‘my’’: but then the testatrix has not used a 
expression “‘my money and my securities.’ She has used a phrase which, to my 
mind, was intended to embrace all that she possessed which she might have in 
cash or securities, and those securities there I think are shown to embrace invest- 
ments from the fact that she thereafter refers to the previous disposition as being 
three parts of her ‘‘estate’’ in money and securities. The conviction which is 
brought home to my mind on reading this particular will is that oe ee 
intended to give to her brother and sisters not those strictly so-calle geen ies, 
but intended to give them all the money which she had either ‘4 cas Zz os 
deposit at the bank, or invested in securities, and that she intende Bhi i : 
that to be given to charities. It is perfectly true that she seems to have eliberate y 
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Solicitors: Rye € Eyre; Taylor & Humbert. | ; 
(Reported by G. P. Lanawortay, Esq., Barrister-at-Law. } 
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THE PRESIDENT VAN BUREN 


[Prosate, Divorce anp ApmrraLTy Division (Hill, J.), June 17, 1924] 
[Reported 132 L.T. 253; 16 Asp.M.L.C. 444] 
Shipping—Towage—Negligence—Condition relieving tug from liability—Public 

policy—Tug under control of tow—Tug owner s monopoly in port. 

The defendants engaged the plaintiffs, the Port of London Authority, who 
supplied tugs for dock work in the port and would not allow anyone else to 
do the work, to assist their vessel to dock. While the towage was in progress 
a collision occurred between the tug and the defendants’ vessel and both 
vessels were damaged. The towage contract provided that ‘*. . . the masters 
and crews of the tugs . . . shall cease to be under the control of the [plaintiffs] 
during and for all purposes connected with the towage . . . and shall become 
subject in all things to the orders and control of the master or person in charge 
of the vessel . . . towed and are the servants of the . . . owners thereof, who 
hereby undertake to pay for any damage caused to any of the {plaintiffs’] 
property . . . and to bear, satisty, and indemnify the [plaintiffs] against 
liability for all claims for . . . loss or damage by collision or otherwise to the 
vessel or to or by the vessel . . . towed, or to or by any .. . vessel . . . of any 
other person . . . or to the tug or tugs supplied, whether such damage, loss, 
or injury arise or be occasioned by any . . . negligence . . . of any servant 
of the [plaintiffs].’’ The plaintiffs claimed for damage caused to their tug 
by the collision and set up the towage contract while the defendants disclaimed 
liability and counterclaimed for damage sustained by their vessel, alleging 
that the towage contract was void as being against public policy. 

Held: (i) there was no principle of public policy which compelled the court 
to hold that the towage contract was void; (ii) on construction of the contract 
the defendants were liable for the damage caused by the collision even if the 
collision had occurred solely by the negligence of the plaintiffs’ tug, and, 
therefore, the plaintiffs’ were entitled to succeed on both claim and counter- 
claim. 

Notes. Referred to: The Carlton, [1931] P. 186. 

As to liability of tugs, see 830 Hanspury’s Laws (2nd Edn.) 660, para. 841; and 
for cases see 41 Dicesr 798 et seq. 

Trial of Preliminary Issues. 

The plaintiffs, the Port of London Authority, claimed for damage sustained by 
their tug Sirdar in a collision between the Sirdar and the defendants’ steamship 
President Van Buren (formerly Old North State), which took place on April 24, 
1922, in we Tilbury Main Dock at a time when the Sirdar was engaged in assist- 
ae sis President Van Buren, which was inward bound from New York to the 

ames, The defendants, by their defence, denied negligence, alleged that the 
collision was solely caused by the negligence of those navigating the Sirdar, and 
cana leg for the damage sustained in the collision by the President Van 
see av fh ad by their reply, joined issue on the defence and further 
veh ae, ee 3 material times the President Van Buren was being transported 
oo ieee : ns Sirdar hel de supplied under an agreement dated April 24, 
fons iN a re Superintendent and signed on behalf of the 
ae aay ants. y the terms of the agreement it was provided, inter 

oh leila rare the tugs and transport men shall cease to be 
edits ak Ny aa ort Authority during and for all purposes con- 
roar gale ce isi a ical and shall become subject in all things 

AMARA Gi teat na fe) ca master or person in charge of the vessel or 

who hereby a t 23 Ist: the servants of the owner or owners thereof 

ake to pay for any damage caused to any of the Port 


A 


P.D.A.] PRESIDENT VAN BUREN (Ht11, J.) 335 


Authority's property or premises and to bear, satisfy and indemnify the Port 
Authority against liability for all claims for loss of life or injury to persons 
or loss or damage by collision or otherwise to the vessel or to or by the vessel 
or craft towed . .. or to the tug or tugs supplied whether such damage loss 
or injury arise or be oceasioned by any accident or by any omission breach of 
duty mismanagement negligence or default of any of such masters crew or 
men or any servant of the Authority or any other person or from or by any 
defect or imperfection in the tug or tugs supplied or the machinery or “ropes 
or tackle or any other part of them or any delay stoppage or slackness of 
the speed of the same however occasioned or for what purpose or wheresoever 
taking place or by any other cause of any kind arising out of or directly or 
indirectly connected with the towage or transport.”’ : 


The defendants, by their rejoinder, denied the allegations set out in the reply, 
but on their admitting that the contract of April 24, 1922, set out in the reply 
was made an order for a preliminary trial of the action on the following issues 
was made: (i) Whether the agreement is valid and not void as against public 
policy; (ii) whether, if those on board the Sirdar were negligent in (a) solely 
causing or (b) partly contributing to the said collision the defendants neverthe- 
less are not liable to the plaintiffs for the whole of the damage occasioned by the 
said collision on the assumption that the answer to issue (i) is in the affirmative. 


Batten, K.C., and Stenham for the defendants. 
Dunlop, K.C., and Noad for the plaintiffs. 


HILL, J.—Two preliminary questions of law have to be determined. The 
action is by the Port of London Authority, owners of the tug Sirdar; the defen- 
dants being the owners of the American steamship President Van Buren, which 
was formerly known by the name Old North State. The action arises out of a 
collision between the Sirdar and the President Van Buren at a time when the 
Sirdar was acting as one of the tugs engaged in the work of towing the President 
Van Buren in the Tilbury Main Dock. For the purposes of the two issues of 
law, it is assumed that there was negligence on the part of those in charge of the 
Sirdar, although, of course, the plaintiffs’ case is that the negligence which caused 
the collision was solely that of those in charge of the President Van Buren. There 
is a counterclaim by the defendants in respect of damage to their vessel on the 
basis that the collision was solely caused by those in charge of the Sirdar. But, 
assuming it should ultimately be found that there was negligence on the part of 
those in charge of the Sirdar, the plaintiffs set up a contract under which the 
Sirdar and a second tug were engaged by the agents of the owners of the President 
Van Buren; and they say that by the terms of that contract they are not liable 
for any damage done by reason of negligence of those in charge of the Sirdar, but 
that, on the contrary, though there might have been negligence on the part of 
those in charge of the Sirdar, nevertheless they are entitled to claim against the 
defendants in respect of the damage to the Sirdar. 

It was in these circumstances that the defendants asked that the two prelimi- 
nary questions should be tried. The first is whether the agreement set up by 
the plaintiffs is valid and not void as against public policy. The second is, assum- 
ing the agreement to be valid, whether, if the collision was solely caused or partly 
contributed to by negligence on the part of those in charge of the Sirdar, the 
defendants are nevertheless liable for the whole of the damage occasioned by the 
collision. The contract which was sent in and signed by Moxon, Salt & Co., Ltd., 
as agents for the owners of the President Van Buren, on the face of it, asked 
for the supply of tugs on the terms and conditions endorsed, which terms and 
conditions they agreed to be bound by. The conditions endorsed, 80 far as 
material, were in the following terms: 

“The masters and crews of the tugs and transport men shall cease to be 
under the control of the Port Authority during and for all purposes connected 
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tugs supplied... . 
Before considering the conditions, I should mention that the Port of London 
Authority are in control of the docks; that they own or hire the tugs used in the 
docks, the Sirdar being one of the tugs owned by them; that they supply all tugs 
for dock work and will not allow any outsider to do the work; and that wherever 
they do supply tugs they insist upon the terms contained in this contract. The 
United States Shipping Board, the defendants, had an appropriated berth in the 
Tilbury Dock and were in the habit of using the Port Authority’s tugs in that 
connection; and the Sirdar was one of the tugs they usually employed. On the 
first point as to whether the agreement is valid and not void as against public 
policy, I think the answer on this matter is that the English law fortunately 
regards business men as capable of knowing their own business and of making 
contracts for themselves and is very unwilling to limit the power of capable 
people to make what bargains they like. In truth, as we know, a contract in 
this form, or in a practically similar form, has become for a good many years 
past of almost universal use by tug owners; and whether a tug owner supplies a 
tug on these terms or on terms which reserve liability to himself (where he does 
it) it is only a question of price. If he is to have no liability, he can do the work 
very cheaply; if he is to run all the risks, then of course his reward must be 
sufficient not only to compensate him for the work he does, but to cover the 
insurance and, in fact, all the risks he runs. I can conceive no principle of 
public policy which should lead the courts to say: ‘‘We ought to step in and 
say, ‘This or that contract ought not to be made by competent people,’ ’’ when 
the people making it are competent people. It is said that the Port of London 
Authority is a monopoly. It is said that everybody has a right to the use of the 
tugs on equal terms, but here, it is said, one cannot employ any other tugs 
esis the Port of ee re tugs. There it is. If one does not like these 
erms and if they are too onerous, nobody forces one to use the Port of London 
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and ends ‘‘are the servants of the owner or owners’’ of the vessel towed, is 
effectual to do that which it sets out to do, it does not much matter what the 
rest of the conditions provide, because it will be that the Port of London Authority 
contemplates; and if it effectually makes the masters and crews of tugs servants 
of the ship which is being towed—servants for the time being—then it will 
follow that the owner of the tow cannot claim for damage brought about by 
people who for the time being are his own servants; and he must also be liable 
for damage caused to the authority's property by persons who for the time being 
are his servants, the servants of the owners of the tow. I have considered the 
criticism of counsel for the defendants. I think that clause does what it sets 
out to do; and I think it sets out in terms that for all purposes connected with the 
towage the masters and crews of tugs are the servants of the owners of the tow. 
I do not think that can be limited in the way counsel for the defendants suggests. 
I think it provided that for the purposes of the towage and for all purposes 
connected with the towage they are the servants of the owners of the tow. That, 
I think, is enough to show that for any negligence of those in charge of the Sirdar 
__the master and crew of the Sirdar—the owners of the President Van Buren are 
liable to the authority, that is to say, for any damage to the Sirdar, and cannot 
themselves claim in respect of any damage done to the President Van Buren. 
I think it is also made quite clear by what follows that the owners of the tow 
undertake to pay for any damage caused to any of the Port of London Authority's 
property or premises. Thinking, as I do, that a portion of the conditions deals 
with the Port of London Authority’s own property and is in contrast with the 
following part which deal with the liability of the Authority to other people, I 
see no reason for excluding from the general description of the Port of London 
Authority’s property their tugs; and, in my view, therefore, the owners of the 
tow, the President Van Buren, have undertaken to pay for damage caused to 
the Port of London Authority’s property, the tug Sirdar. In the third portion of 
the conditions they likewise undertake to bear loss or damage by collision to the 
vessel towed; and that includes all damage to the President Van Buren. 

I must, therefore, answer the issues by finding (i) that the agreement is valid; 
and (ii) that, if those on board the Sirdar were negligent by solely causing the 
collision or contributing to the collision, the defendants axe liable to the plaintiffs 
for the whole of the damage occasioned by them. I think that is the right way to 
answer the question as it is submitted; and, that being so, there will be judg- 
ment for the plaintiffs on the claim and counterclaim. 


Solicitors: J. D. Ritchie; Thomas Cooper & Co. 
[Reported by Grorrrey HUTCHINSON, Esg., Barrister-at-Law. } 
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W. P. GREENHALGH & SONS v. UNION BANK OF 
MANCHESTER, LTD. 


/Kixe’s Bencu Division (Swift, J.), April 15, 1924 | 
[Reported [1924] 2 K.B. 153; 93 L.J.K.B. 844; 131 1 Bd WE sg B 
Bank—Two accounts in customer's name—Payment of bills into one account— 

Appropriation by customer to meet specific liabilities—Right of banker to 

transfer proceeds of bills to other account. 

If a banker agrees with his customer to open two or more accounts, the 
banker has not, without the assent of the customer, any right to remove either 
assets or liabilities from the one account to the other. Therefore, if the ©C 
customer pays bills, not into his general account, where they will be dis- 
counted and he will receive the benefit of being able to draw against them, 
but into an account in which they will only be used to pay bills which they 
are specifically appropriated to meet, and the banker has notice of such specific 
appropriation, the banker is not entitled to transfer the proceeds of the bills 
from one account to the other account without the customer’s consent. D 


Notes. As to receipt by a banker of money on current account, see 2 Hats- 
BurY’S Laws (8rd Edn.) 166 et seq.; and for cases see 3 Dicest 179 et seq. 


. 


Case referred to: 
(1) Hyams v. Stuart King, [1908] 2 K.B. 696; 77 L.J.K.B. 794; 99 L.T. 424; 
24 T.L.R. 675; 52 Sol. Jo. 551, C.A.; Digest Practice 94, 794. 


Action tried by Swirt, J., at Manchester Assizes. 

The plaintiffs, who carried on business as cotton brokers at Liverpool, brought 
this action against the defendant bank to recover from them a sum of money 
representing the proceeds of certain spinners’ bills which had been paid into the 
defendant bank and specifically appropriated to meet the plaintiffs’ bills. The 
bank had transferred the proceeds of the bills in question from the bills pro- FT 
visional account to the customer's general account, where they had been swamped 
by an overdraft. The facts are set out in the judgment. 


E 


Cyril Atkinson, K.C., and Lustgarten for the plaintiffs. 
Eastham, K.C., and Laski for the defendants. 
Cur. adv. vult. 

April 15. SWIFT, J., read the following judgment.—On Oct. 13, 1922, Messrs. G 
W. P. Greenhalgh & Sons, who carry on business as cotton brokers at Liverpool, 
sold to Messrs. Winson & Co., cotton merchants, of Manchester, twenty-five bales 
of Sakel Egyptian cotton, marked f.o.k., to be shipped by steamer from Alexandria 
to Manchester. The contract note of the sale was dated Oct. 13, and provided 
for payment in the following terms: 


H 


‘Reimbursement by our draff for invoice amount on your good selves at 
three months from date of bill of lading, or by cash less rebate at bank rate 
of discount not to exceed 5 per cent. for the unexpired term of draft at buyers’ 
option. Documents to be given up in exchange for acceptance.”’ 


On Oct. 24, 1922, the plaintiffs sold a further 100 bales of Sakel E 


: gyptian cotton 
to Messrs. Winson & Co. t 


The terms of the contract again provided for reimburse- J 
ment in the same way. Of the 100 bales agreed to be sold by this last contract 
only fifty were delivered, and it is only as to the twenty-five bales in the contract 
of Oct. 13 and the fifty bales in the contract of Oct. 24 that any question arises 
in this action between the plaintiffs and the defendants, the Union Bank of 
Manchester, Ltd. Having bought the two lots of cotton from the plaintiffs, 


Messrs. Winson & Co. sold fifty bales to the Tulketh Mill, and twenty-five bales 
to the Ocean Spinning Co. 


The bills of lading for the two consignments reached this country some time 
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in November, 1922, and, having learnt the dates of the bills of lading, it became 
desirable for the plaintiffs to ascertain how Messrs. Winson & Co. proposed to 
pay for that which they had purchased. Accordingly they wrote on Nov. 13 a 
letter advising shipment, and proceeding: ‘Kindly inform us how you require the 
reimbursement arranging for your various c.i.f. purchases.’’ In reply to that 
letter, Messrs. Winson & Co. stated: 


“It is our intention to accept your drafts for all c.i.f. transactions, unless 
you can see your way to accept a rebate of 5 per cent.” 


The meaning of this correspondence is that unless Messrs. Winson & Co. could 
obtain better terms for cash than those arranged for in the contracts, they would 
insist on their right under the contracts to pay for the cotton by bills. Following 
immediately on that interchange of letters, an interview took place between 
Mr. Smith, of Messrs. Winson & Co., and Mr. Lyon, the representative of the 
plaintiffs. The result of that interview is in no doubt. Mr. Lyon’s statement 
as to it is very clear, and Mr. Smith in no way contradicts it. I find as a fact 
that, in substance, the result of that interview was that an agreement was made 
that Messrs. Winson & Co. should accept bills drawn by the plaintiffs and that 
they should pay into the Union Bank of Manchester, Ltd., specifically appropri- 
ated to meet those bills, bills drawn by them and accepted by the Tulketh Mills 
and the Ocean Spinning Co. in payment for this cotton. Unfortunately, Mr. 
Smith did not do what he had promised to do, what he had led the plaintiffs to 
believe that he would do, and what I think he honestly intended to do, in pur- 
suance of his bargain with Mr. Lyon. But, through sheer inadvertence, I think, 
he used printed forms which were quite inappropriate for the purpose he had in 
view. When, on Nov. 21 and Dec. 5, he paid the Tulketh Mills’ and the Ocean 
Spinning Co.'s bills into his bank, instead of saying, either verbally or in writing : 
“These bills are paid in specifically for the purpose of meeting bills of [the 
plaintiffs], accepted by us in payment for seventy-five bales of cotton marked 
f.o.k. and steamship Armarna and steamship Black Prince,”’ 


he filled up forms appropriate to a request to the bank to accept on behalf of 
Messrs. Winson & Co. certain bills drawn by the plaintiffs which were said to be 
coming forward. The forms he used—which are dated Nov. 21 and Dec. 5—had 
never been designed for, and were quite inappropriate to effect, a specific appro- 
priation of the proceeds of the bills which were paid in. They had been printed 
and supplied by the bank to Messrs. Winson & Co. for use for quite a different 
purpose, and they ought not to have been used to carry out, and were quite useless 
for the purpose of carrying out, Mr. Smith’s arrangement with Mr. Lyon. Equally, 
they were quite useless for the purpose of effecting any transaction which was 
actually taking place between Messrs. Winson & Co. and the defendant bank. 
The first form which was used requested the defendant bank to accept on Messrs. 
Winson & Co.’s account a bill of exchange drawn on the bank by W. P. Green- 
halgh, of Liverpool, against transfer. of a bill of lading for twenty-five bales of 
cotton marked ‘‘w.c./f.o.k., Tulketh—by steamship Armarna.’’ No bill of ex- 
change was drawn, or was to be drawn, by the plaintiffs on the bank; there was 
no cotton of the description “Tulketh’’; and no documents of title were to be 
taken up by the bank. 

There must have come a time, earlier or later, when the officials at the bank 
knew that inappropriate forms for any transaction which anybody contemplated 
with regard to this cotton had been used. That time I have not ascertained. It 
may have been directly the bank's responsible officials saw the documents—it 
may not have been until later—but it is clear, and I find it as a fact, that, at an 
interview towards the end of December between Mr. Smith of Messrs. Winson & 
Co., and Mr. Shanklin, the manager of the defendant bank, the bank learnt—if 
they had not already discovered—that a mistake had been made, and that it had 
been intended by Mr. Smith specifically to appropriate the three bills in question 
to meet bills drawn by the plaintiffs and accepted by Messrs. Winson & Co., and 
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soe ape pnchsers tr eaters follow the history of the three bills 
sidering that ae y & Co., and accepted by the Tulketh Mill and the 
eas x hans after they are handed by Messrs. Winson & Co. to the 
fetes bank on Nov. 21 and Dec. 5 respectively. They were apne 
the bank along with paying-in slips, which were marked in the first Case, — s 
Provisional, 25 Bales f.o.k. ‘Armarna,’ Credit Winson & Co., Bill eeaseiaioe: 
Account’; and in the second case, *‘Bill Provisional 50 Bales w.c./f.o.k. ‘Black 
Prince,’ Credit Winson & Co., Bill Provisional Account.”’ They were entered by 
the officials of the bank in an account called the “Bills Provisional Account,’’ and 
they remained in that account until the dates on which they became due for pay- 
ment, namely, Feb. 7 and Feb. 19, 1923, respectively. At this time there were 
in the books of the defendant bank two, and possibly three, accounts of Messrs. 
Winson & Co. There was the general account into which all cash, cheques, drafts 
and bills to be discounted were entered and from which Messrs. Winson & Co. 
drew in the ordinary way. There was the bills provisional account, and there 
was also possibly—although as to this I am not certain—a third account, in which 
were entered bills which had been paid in, with notice that the proceeds were 
specifically appropriated to meet specified bills which, in due course, would be 
presented to the bank for payment by Messrs. Winson & Co. I say that as to 
this third suggested account I am not certain; for I am not clear whether any 
separate account was kept of such bills, or whether they were merely marked in 
some way so as to show the object with which they were handed to the bank. 
But it is quite immaterial; for it is clear that, if there were such an account, or 
if such bills were only marked for specific appropriation, they were treated by the 
bank as being earmarked and their proceeds payable only to honour the specified 
bills which they were paid in to meet. I am satisfied that, as to the three bills 
in question, they were not so earmarked by the defendant bank, and that, al- 
though Mr. Smith intended that they should be, the bank did not appreciate that 
intention until a later date which, as I have said, I cannot definitely fix, but 
which was certainly not later than an interview between Mr. Smith and Mr. 
Shanklin in December. The paying-in slips which accompanied these three bills 
to the bank were marked by Mr. Smith ‘‘Bill Provl.,’’ and were entered by the 
bank in the bills provisional account. 

The bills provisional account of Messrs. Winson & Co. at the bank was defined 
by Mr. Edward Roberts, the chief of the securities department of the bank, as an 
account to which bills are credited to provide cover for bills accepted by the bank. 
He further said that it was an account to which bills would be credited which 
were not to be discounted, and so go into the general account, but that the bills 
would be collected at maturity and the proceeds would then be transferred to the 
general account unless there were special instructions. I understand from the 
evidence, and I find as a fact, that the bills provisional account is an entirely 
distinct account from a customer's general: account; that bills are placed in it 
which have been handed to the bank to meet acceptances which the bank has 
given, unless there were special instructions for dealing otherwise with particular 
ills ; and that, until such bills arrive at maturity, they are not to be credited to, 
or inany way dealt with, as part of the customer's general account, but that, 
when the bills arrive at maturity, the bank should transfer the proceeds of these 
bills either to the general aceount or pay them for any particular purpose for 
which they have been specifically appropriated. 

The bills under discussion were credited, and rightly credited, to the bills pro- 
visional ACCOR: Mr. Smith, by marking the paying-in slips ‘25 bales f.o.k. 
ees Ps a w.c./f.0.k. ‘Black Prince,’ pe intended to give instrue- 
Fes bane 4 era ip Ci nibble to the plaintiffs’ bills, but, by sending to 
Knot ‘i eee, ; € inappropriate forms of request to accept bills, he 
Balhae. eecttald vf ention, to Sppropriate clear to the bank. Consequently, they 

4 ‘ m to the bills provisional account. and they had no idea that 
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such credit without the special instruction, was contrary to their customer's 
intention. They remained in ignorance of that intention until a date between 
Dec. 19 and Christmas. They then learnt as the result of an interview between 
Mr. Smith and Mr. Shanklin that the intention in paying these bills into the bills 
provisional account had been, and still was, that they should be specifically appro- 
priated to meet the plaintiffs’ bills. The object of that interview was to enable 
Mr. Smith to obtain the return of those bills to him by the bank. Why he 
wanted them I do not need to determine. His explanation is not too clear, but I 
do not need to express the impression left on my mind. He wanted the bills, 
and he tried to get Mr. Shanklin to let him have them. Whatever his object 
was, it became clear to the bank at that interview that, whatever language he 
had used in paying in these bills and however inapt his expressions had been he 
had intended, and he still intended, if the bank retained the bills, that they should 
be specifically earmarked so that their proceeds should be paid, and only paid, to 
honour the bills drawn by the plaintiffs which Messrs. Winson & Co. had accepted 
to reimburse for the cotton ex steamship Armarna and steamship Black Prince, 
which they had sold again to the Tulketh Mill and the Ocean Spinning Co. At 
that time the bills in question were in an account at the bank quite distinct from 
Messrs. Winson & Co.’s general account. They had been placed in an account 
from which they could not be removed until maturity some weeks later, and from 
which their proceeds would then be removed either into Messrs. Winson & Co.’s 
general account or to carry out some specific instruction. The bank refused to 
return the bills to Mr. Smith. They remained in the bills provisional account 
until they matured. Before that event, the plaintiffs had heard some rumours 
as to Messrs. Winson & Co.'s financial position. As the result of an interview 
which took place in January, after Mr. Smith had had his interview with Mr. 
Shanklin, Messrs. Winson & Co. wrote to the plaintiffs on Jan. 12 as follows: 


“We beg to inform you that against our acceptance of £1,125 17s. 4d. and 
£2,282 11s. 3d., for 25 bales and 50 bales f.o.k. due Feb. 7 and Feb. 19, 1923, 
which you held, we specifically paid against them to our bank, the Union 
Bank of Manchester, Ltd., York Street, Manchester, the undermentioned 
bills: £1,176 18s., Tulketh Spinning Co., Ltd.; £1159 13s. 2d., Ocean Spin- 
ning Co., Ltd.; £1,163 1s. Td., Tulketh Spinning Co., Ltd. Yours faithfully, 
Winson & Co.”’ 

When the bills were paid on Feb. 7 and 19 respectively, the proceeds thereof 
were transferred by the bank to the general account of Messrs. Winson & Co., 
where they were swallowed by a large debit balance awaiting them there, and, 
in due course, the plaintiffs’ bills, which Messrs. Winson & Co. had promised and 
intended should be met by those proceeds, were dishonoured. 

The plaintiffs then brought their action against the bank. The pleadings in the 
action do not entirely meet the facts as they emerged from the evidence. As 
sometimes happens, neither party had a very clear and definite view as to the 
real position until the witnesses had been examined and cross-examined and the 
documents had been criticised in open court. I am strongly of the opinion that 
if the true points at issue are to be determined and real justice is to be done, the 
pleadings of neither party should be too rigidly adhered to. I am satisfied that 
neither party is injuriously affected by the form of pleading of the other; that 
neither party was taken by surprise at the trial; and that neither party has 
suffered by the facts disclosed by the evidence not having been more specifically 
or appropriately pleaded; and I am convinced that, in this action, justice will not 
be done if either party is strictly tied down to the specific form in which their 
case was originally stated. I was not, as far as I remember, asked to allow any 
specific amendment by either party. But I am treating this action now as one in 
which, all the facts having been disclosed, and all the contentions of law having 
been made, it is open to me to decide what are the rights of the parties without 
regard to the particular forms in which these rights were originally claimed or 
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I am not unaware of Hyams v. Stuart King (4), and if my decision 
thing which entails an infringement of the principle of practios 
involves something Farwewt, L.J. ({1908] 2 K.B. at pp. 717, 718), the Court of 
eae aris Se eas am done. In my opinion, the parties ong ar 
Ge iaiel by the phraseology of their pleadings, and, if I were asked, : rem: 
allow any amendment necessary to justify the proper adjustment to-day le the 
rights of the plaintiffs and the defendant bank; and I should allow it in the ser 
aoe that neither party had suffered either in ee re to meet the suppose 
= eae eine put to any extra expense In meeting It. ' 

ena of the plaintiffs in substance are: (i) That the proceeds of the 
three spinners’ bills were specifically appropriated to meet their bills, and that 
such appropriation was (a) done in pursuance of agreement with them, and (b) 
that notice of such appropriation had been given to them; and that, therefore, 
(c) they were entitled to claim the proceeds from the defendant bank as money 
received to their use; and (ii) that they were equitable assignees of the proceeds 
of those bills; and that the defendant bank, taking those proceeds with notice of 
their claim, could not acquire any legal title to them paramount to the plaintiffs’ 
title. Many cases, and some text-books, were cited to me as to the law pertinent 
to these contentions, and I have considered them all. It is not necessary for me 
to review these authorities, or to endeavour to distinguish those which J think are 
applicable and those which, in my view, are not. In my opinion, the law relating 
to the contentions raised before me is clear, and it is this: 

As to the first contention: If a person making a payment of money—or handing 
a document or goods, the proceeds of which will become a payment of money— 
to another, states definitely that such payment is to be used for a particular 
purpose, and the person to whom it is made does not dissent, he accepts it for 
the purpose and must use it—unless and until otherwise instructed by the person 
who makes it to him—only for the purpose for which he receives it. And if the 
purpose for which he receives it is to pay the money to a third party, and that 
third party, to whom he is told to pay it, is informed of the fact that the payment 
has been made, and that the payee is instructed to pay it to him, he is in law 
entitled to recover the money from the person into whose hands it has been put 
as money had and received for his benefit. 

As to the second contention: Where two parties have contracted that the money 
—or the proceeds of something which will ultimately become money—of one in 
the hands of a third party shall belong to the other, there is an equitable assign- 
ment of that money, and such assignment is binding on any third party—including 
the holder of the money at the time the bargain is made—who takes that money 
knowing of the equitable right of the party to whom it has been assigned, and 
such third party can only take it subject to the right of the equitable assignee. 
These views as to the law are subject, no doubt, to qualification, but on these 
views I proceed to decide this case. 

I find as facts, and I base my decision on the facts, that: (i) Before the plain- 
tiffs drew the bills of Nov. 4 and 16, 1922, Mr. Smith had promised that he would 
pay the spinners’ bills into the bank specifically charged to meet them, and that 
the plaintiffs would not have parted with the documents of title to their cotton 
unless they got such promise. (ii) When Mr. Smith paid the spinners’ bills into 
the bank he honestly intended specifically to appropriate them to the plaintiffs’ 
bills. (iii) He did not do so because he inadvertently used inappropriate forms, 
which did not, at the time they received them, inform the bank of his intention 
(iv) The bank on receiving the bills did not pay them into Messrs. Winson & Onde 
general account, in which, at their discount value, they would be available for 


Messrs. Winson & Co. or their creditors, but into the bills provisional account in 


which they could not be dealt with in any way until maturity, and then only if 


ho special instructions had been given with re ard to th 
g em. (v) Before the bill 
reached maturity the bank knew that Messrs. Winson & Co.'s agent—Mr Smith 
. ~ % 
—had handed them to the bank with the intention of appropriating them to meet 


denied. 
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A the plaintiffs’ bills; for the bank learnt at the interview in December that Mr. 
Smith had promised the plaintiffs to pay these bills in to meet their bills. (vi) 
After the bank knew in December that the bills had been given to them to be 
specifically appropriated to meet the plaintiffs’ bills, they took no steps to rectify 
the position although they must have known that the plaintiffs must then have 
regarded them as holding the proceeds to their use. They did nothing; but they 

B left Messrs. Winson & Co, in the position of being able to write the letter of 
Jan. 12 to the plaintiffs. (vil) Knowing of the plaintiffs’ interest in this matter, 
and knowing that Mr. Smith had promised specitically to appropriate the proceeds 
of the bills in the hands of the bank for the plaintiffs’ benefit, the bank on Feb. 7 
and Feb. 19 received the proceeds of the three spinners’ bills and paid those 
proceeds into the general account of Messrs. Winson & Co., in which, as I have 

C said, they were promptly swallowed by a large overdraft. 

Having regard to these facts, and applying the law as I conceive it to be, I am 
of opinion that the defendant bank, having on Nov. 21 and Dec. 5 received these 
three bills without any definite instructions as to appropriation to particular bills, 
credited them to the bills provisional account. Whilst they were in that account 
the bank had full information as to the payers’ intention as to their ultimate 

D destination. Whilst they were still in that account the bank also knew the bar- 
gain which had been made between Messrs. Winson & Co., and the plaintiffs, 
but that notwithstanding, the bank transferred the proceeds to the general account, 
knowing that Messrs. Winson & Co. had all along intended that they should be 
specifically appropriated to the plaintiffs’ bills and knowing that Messrs. Winson 
& Co. had so promised the plaintiffs. On these facts and in my view of the law 

E I have come to these conclusions: (i) There was an equitable assignment of the 
proceeds of the spinners’ bills by Messrs Winson & Co. to the plaintiffs before 
they paid the spinners’ bills into the bank. (ii) Before the bank paid the pro- 
ceeds of the spinners’ bills into the general account they knew of the arrangement 
between Mr. Smith and Mr. Lyon, and, therefore, they paid that money into the 
general account subject to that equitable assignment. (iii) That in December the 

F bank knew that Messrs. Winson & Co. were claiming to appropriate the proceeds 
of these bills to meet the plaintiffs’ bills, and that they should then have claimed 
the right to have already appropriated themselves, which they did not do; or 
should have returned the bills to Messrs. Winson & Co., which they refused to do; 
or they must be taken to have assented then to Messrs. Winson & Co.’s appro- 

riation. 

G : These findings would, in my view, have finally disposed of this action were it 
not for a very lucid and valuable argument addressed to me by junior counsel for 
the defendant bank. That argument was addressed to the question whether a 
banker, having two accounts open for a customer, and having bills appropriated 
to one, was entitled to transfer their proceeds to the other without the customer's 
permission and even against his wishes. Counsel contended, in substance, that 

HI the relation of banker and customer entitled the banker to deal with both 
accounts as being one whole and entirely under his control, he alleging that 
he had a lien over all assets so that he might remove assets from the one 
account to meet deficiencies in the other. I cannot accept this proposition. 
If a banker agrees with his customer to open two or more accounts, he has 
not, in my opinion, without the assent of the customer, any right to remove 

I cither assets or liabilities from the one account to the other; the very basis 
of his agreement with his customer is that the two accounts shall be kept 
separate, and if the customer pays bills, not into his general account, where 
they will be discounted and he will receive the benefit of being able to draw 
against them, but into an account in which they will only be used either to 
pay bills accepted by the bank or bills drawn by the customer which they are 
specifically to meet, I do not think a banker, any more than any other individual, 
can change them from the one account into the other without the customer's 
assent. On this point it seems to me that the only question to be decided is, 
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what is the agreements etree ea jen pore. gorsra =e into 
which bills are aid as cash, and that there shall be an picts penis oie 
be paid for some other purpose, bills or their procee s canno ; 
ae a " t to the other at the whim of the banker, without the consent, 
aces yrtecheee : ; x. Counsel, in terms, admitted that a banker 
express or implied, of the customer. © ; cider 
ld have no lien over assets of which there was @ SP up ‘- 
think equally there can be none if the bills are specifically appropriated abe page 
account which has to be dealt with in a particular way. Having regar ie I 
arqinienite addressed to me and the evidence adduced, I am of eae a e 
defendant bank, having received these bills without notice of any speci pits 
priation paid them into the bills provisional account, which was quite % eae: 
and distinct account from Messrs. Winson & Co.'s general aif ¥ the 
bank knew, before they paid the proceeds into the general account, of t ec a 
of the plaintiffs and of the desire of Messrs. Winson & Co. to eae sera: e 
proceeds of these bills to the plaintiffs’ claim; and that the bank received t ese 
bills with notice of the plaintiffs’ claim ; and with notice, which they did not 
repudiate, of Messrs. Winson & Co.'s intention to appropriate the proceeds of 
se bills to meet that claim. 
See rare that, before the defendant bank paid the proceeds of these 
bills into Messrs. Winson & Co.’s general account, they had received notice of 
specific appropriation and of an equitable assignment of those proceeds, and J, 
therefore, give judgment for the plaintiffs for the amount claimed with costs. 
Judgment for plaintiffs. 
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HEWITT v. ROWLANDS 


(Court or Appeat (Bankes, Scrutton and Atkin, L.JJ.), May 12, 26, 1924] 
[Reported 938 L.J.K.B. 1080; 131 L.T. 757] 


Landlord and Tenant—Repair—Breach of covenant by landlord to keep dwelling 
“dry and outside in repair’’—Right of statutory tenant to recover damages 
before execuling repairs—Measure of damages. 

By an agreement in writing, dated Mar. 8, 1875, the plaintiff became the 
tenant of a dwelling-house for a term of five years at an annual rent of £60. It 
was agreed that the landlord should ‘‘keep the cottage dry and the outside 
in repair.’’ On the termination of five years’ tenancy the tenant remained in 
occupation as a yearly tenant. The present landlord purchased the property 
in 1920. In 1921 the tenant received from the landlord a notice to quit the 
premises on Oct. 1, 1921, but, as the premises were within the operation of 
the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, he re- 
mained in possession after the expiry of the notice as a statutory tenant. 
During 1921 the tenant complained to the landlord of the house being damp, 
and on Nov. 25, 1921, a written notice was given to the landlord's solicitors 
that the premises were ‘‘very damp,” the landlord being requested ‘‘to take 
immediate steps to make the premises damp proof.’’ The landlord having 
failed to execute the repairs in accordance with the notice, the tenant oom: 
menced an action to recover damages for breach of the agreement. The 
tenant had not incurred any expenditure in connection with the repairs. 


E 


A 
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Held: (i) in assessing the damages the tenant was not entitled to complain 
of any damage suffered before the notice of want of repair was given, but, 
the breach being a continuing breach, the damages should be assessed down 
to the date of assessment; (ii) the measure of damages was the difference 
between the value to the tenant of the premises from the date of the 
notice to repair down ‘to the date of the assessment of damages in their 
present condition and their value if the landlord on receipt of the notice 
to repair had fulfilled the obligations of the covenant to repair; but so much 
of the damages as were due to defects which the landlord was not bound to 
remedy must be excluded from the assessment; (iii) the fact that the tenant 
was a statutory tenant in no way affected the landlord's liability under his 
covenant. 


Notes. Referred to: Pembery v. Lamdin, [1940] 2 All E.R. 434. 
As to remedies for breach of a covenant to repair, see 23 Hatusrsury’s Laws 
(8rd Edn.) 587 et seq.; and for cases see 31 Dicest (Repl.) 344 et seq. 


Cases referred to: 
(1) Lister v. Lane and Nesham, [1893] 2 Q.B. 212; 62 L.J.Q.B. 583; 69 L.T. 
176; 57 J.P. 725; 41 W.R. 626; 9 T.L.R. 503; 87 Sol. Jo. 558; 4 R. 474, 
C.A.; 31 Digest (Repl.) 358, 4893. 
(2) Lurcott v. Wakeley and Wheeler, [1911] 1 K.B. 905; 80 L.J.K.B. 713; 104 
L.T. 290; 55 Sol. Jo. 290, C.A.; 31 Digest (Repl.) 363, 4953. 


Appeal from a decision of the Divisional Court (Horrmer and Sankey, JJ.). 

The plaintiff claimed to recover from the defendant damages for alleged breach of 
agreement to repair a dwelling-house. In 1875 the plaintiff became the tenant of 
a dwelling-house at Aigburth, known as Woodlands Cottage, for a term of five years 
at an annual rent of £60, subject to the terms of a written agreement dated 
Mar. 8, 1876. That agreement provided that the landlord should ‘‘keep the cottage 
dry and the outside in repair.”’ On the termination of the five years’ tenancy the 
tenant remained in occupation as a yearly tenant, and continued to reside there 
down to the date of the commencement of these proceedings. The defendant was 
the landlord, having purchased the property in 1920. The cottage was formerly 
a farmhouse to which additions had been made on two occasions. The oldest 
portion was probably about 150 years old, and the other portions were built about 
80 and 60 years ago respectively. The outside walls of the original building were 
of red sandstone, and those of the additions were of brick or brickwork covered 
with plaster. On Mar. 31, 1921, the tenant received from the landlord notice to 
quit the premises on Oct. 1, 1921. After the termination of the notice to quit the 
tenant remained in occupation as a statutory tenant, the premises being within 
the provisions of the Increase of Rent and Mortgage Interest (Restrictions) Act, 
1920. During 1921, the tenant complained to the landlord of the house being 
damp, and on Nov. 25, 1921, a written notice was given to the landlord’s solicitors 
that the premises were ° very damp,” and the landlord was requested ‘‘to take 
immediate steps to make the premises damp proof.’’ The landlord not having 
executed any repairs in accordance with the notice, the tenant issued a writ claim- 
ing (inter alia) damages for breach of the agreement. The action was tried by 
Acton, J.; who gave judgment for the landlord. This judgment was reversed by 
the Court of Appeal, who directed judgment to be entered for the tenant for 
damages to be assessed by the district registrar of the High Court of Justice at 
Liverpool. None of the repairs had been executed, and the tenant had not incurred 
any expenditure in connection therewith. The dampness in the house arose chiefly 
from the old sandstone walls having become in course of time saturated with 
moisture owing to the absence of a damp course. The defective condition of the 
roof and gutters had also been contributory causes. The cost of providing a damp 
course and of making good the roof and gutters and doing all work necessary to 
put the house in proper repair was estimated by both sides at about £600. It was 
admitted by one of the tenant's expert witnesses that the house was worn out and 
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by the damp to certain pictures, a piano, and to a carpet.” The ane ers 
stated in his certificate that in assessing the amount of damages oe e oie 16 
landlord to the tenant, he had directed himself that a tenant was only entitled to 
recover in an action against his landlord for damages for breach of 5 os 
to repair the actual amount properly expended by him on the ae ™ a 
the repairs for which the landlord was responsible, together with any earn 
loss or damage which the tenant had suffered from the landlord s default. He ad, 
not included in the amount of damages any sum in respect of repairs to 


therefore, : 
He assessed the damages which the tenant was entitled to recover 


the property. dan 
from the landlord in the sum of £30. 
The tenant appealed to the Divisional Court who ordered that the matter must 


vo back to the Registrar who must, or might, take into consideration, as assisting 
him in arriving at the proper amount of damages, the estimated costs of repairs. 
The landlord appealed to the Court of Appeal. When the appeal came on for 
hearing on May 12, the Court of Appeal sent the case back to the registrar, direct- 
ing him to indicate for the information of the court the heads of damage which he 
had taken into account in arriving at the assessed damages of £30, and also what 
matters he had taken into consideration in assessing them. In his reply, he 
stated that the amount was made up as follows: Damage to piano, £9 10s.; to 
pictures, £12 12s. 6d.; to carpet, £2 17s. 6d.; general damages, £5= £30, and he 
further said: ‘‘In the view taken by me of the facts it was not in the contemplation 
of the parties when the agreement of tenancy was entered into that the tenant 
should be entitled to recover from the landlord in respect of his agreement ‘to 
keep the cottage dry and the outside in repair,’ any damages beyond the actual 
loss and/or expense to which the tenant might be put through the landlord's 
default, nor were such damages to be increased by any such act on the part of the 
tenant as remaining in occupation of the premises after the tenancy had been 
determined by notice in accordance with the agreement. The claim in respect of 
alleged illness having been withdrawn, and it being admitted that the [tenant] 
had not done any repairs to the premises for which the [landlord] was responsible, 
nor incurred any expense in connection therewith, it seemed to me that, in the 
absence of any evidence of any other loss or damage beyond the first three items 
above mentioned, and allowed for, the sum of £5 was adequate to allow for all 
other damage, if any, which the [tenant] may have suffered in consequence of 
the breach of agreement by the [landlord]. In arriving at that figure I took into 
consideration the fact that the written notice of want of repair was not given on 
behalf of the [tenant] until after the expiration of the notice to quit which he had 
received from the [landlord].’’ 
The matter was now further argued. 


Singleton, K.C., and Crosthwaite for the landlord. 
Jowitt, K.C., and Arthur Ward for the tenant. 


BANKES, L.J., stated the facts, and continued: As it seems to me, every point 
that could be taken on either side has been discussed during the argument. On 
the first occasion when the matter came before us it seemed very likely that the 
registrar, In arriving at the amount of damages, had not only misdirected himself 
in reference to the actual matter of the expenditure by the tenant of the money 
necessary to do the repairs, but that he had also misdirected himself in reference 
to the position which the tenant occupied in law as a statutory tenant remaining 
ne = eepbaniees by virtue of the provisions of the Rent Restriction Act after the 
een ‘al ita to quit. The court thought it was more satisfactory to 

‘he matter back to the registrar in order that he might state the grounds 
on which the heads of damage in respect of which he awarded the £30 were’ based 
Ac has now stated very fully and very clearly exactly what he did. I must say 
I entirely sympathise with the view which he ‘took, and I think it isa view whith 


ild not be worth while to make the expenditure on repairs if there was A 
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a great many people would take who did not realise the extraordinary position in 
which the Rent Restriction Act has placed many landlords and many tenants; 
because he has now explained that his view is that the tenant, staying on as a 
statutory tenant, was really not entitled to any damages at all beyond what he 
actually suffered as tenant under notice to quit on the terms of the original agree- 
ment, and he also stated as his view that the measure of damages in respect of this 
covenant to repair would not include anything except what the tenant might pay 
out of pocket in doing the repairs which the landlord ought to have done. In my 
opinion, he has taken an incorrect view on both those points, and, in the cireum- 
stances, I think the matter must go back to him for reconsideration. 

I will endeavour to explain the grounds on which I think he ought to proceed 
in assessing the damages to which the tenant is entitled. TV irst of all, the tenant 
is not entitled to complain until he has given his landlord notice to do the repairs, 
and that notice was given in November, 1921. Next, the breach here complained 
of being a breach of the continuing covenant, the damages will have to be assessed 
down to the date of assessment, so that the period which the registrar will have 
to consider is the period between the date when the notice to repair was given 
and the date when he in fact assesses the damage. Prima facie the measure of 
damages for breach of the obligation to repair is the difference in value to the 
tenant during that period between the house in its then condition, and its value 
if the landlord on receipt of the tenant’s notice had fulfilled the obligation to 
repair. But, in considering that value, it is necessary to consider what the extent 
of the landlord's obligation to repair was, and in reference to this matter a difficult 
question arises which is a matter for the registrar to decide on the facts. He must 
consider whether, having regard to the age and structure of this house, the damage 
complained of is the result of a failure on the part of the landlord to do anything 
which he was under an obligation to do. It appears, according to his statement, 
that the main cause of the dampness is the saturation of the stone which composes 
part of the house owing to the absence of a damp course, and he must consider 
whether, on the facts, the case falls within the class of cases of which Lister v. 
Lane and Nesham (1) is one, and there are others to the same effect. Lister 
v. Lane and Nesham (1) was explained by FietcHer Mouton, L.J., in Lurcott v. 
Wakeley and Wheeler (2) ({1911] 1 K.B. at pp. 921, 922); and to the extent to which 
the registrar may find, after directing himself properly with reference to those 
decisions, that the dampness is caused by a state of things which the landlord is 
under no obligation to remedy under this covenant, he will, of course, exclude that 
from his consideration in assessing the damages. 

I hope I have expressed sufficiently clearly the view which the registrar must 
take in assessing the damages. Perhaps I could express it shortly in this way: 
that the measure of damages is the difference in value to the tenant of the premises 
from the date of the notice to repair down to the date of the assessment of damages, 
between the premises in their present condition and their value if the landlord on 
receipt of the tenant's notice to repair had fulfilled the obligations of the covenant. 

As I say I regret that there has been all this litigation about this comparatively 
small matter, and I should still hope that the parties might see their way to come 
to some final settlement of it. We can only deal with it on the facts as they come 
before us, and our decision is that the matter must go back to the registrar for his 
reconsideration and for an assessment of such damages as he thinks proper after 
this direction to award. We think the tenant must have the costs because the 
landlord’s contention has been really from the first that, under the circumstances, 
all that the tenant was entitled to was nominal damages. I think, having regard 
to the amount which the registrar has now said he has given as general damages, 
that that is really the argument he accepted and on which he based his decision. 


SCRUTTON, L.J.—I agree. 


ATKIN, L.J.—I agree. I should just like to add one or two matters in respect 
of it. A great deal has been said about the effect of the Rent Restrictions Act, 
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but to my mind that has no bearing at all on the actual legal liability . the ae 
in the circumstances of this case. On the expiration of the notice fee Be : 
tenant was entitled to what has been called the statutory tenancy and enti Ps 
during the continuance of that tenancy to the performance by the landlord of his 
covenant. Therefore, as far as legal liability is concerned, the legal position 
seems to be precisely what it would have been it the term had not expired. Then 
the obligation of the landlord does not arise until the giving of the notice of want 
of repair, and that is in November, 1921. The obligation then is an obligation to 
keep the house dry and the outside in repair. That appears to me, on the authori- 
ties, to be an obligation to make and keep the house dry and to put and keep the 
outside in repair, and it is for breach of that obligation that damages are sought 
to be recovered. Now the measure of damages, I agree, would be the measure 
of damages as stated by Bankes, L.J. It was not argued and it was not necessary 
to deal with it; but in addition to that there would be the damage to chattels 
caused during the period between November, 1921, by reason of the failure to 
perform the covenant and the assessment of damages. I think in that respeet— 
I do not know whether the question has in fact been considered by the registrar— 
the question would arise whether the damage to the piano and the carpets all arose 
during that period or whether part of it is in respect of a dampness which arose 
before the liability of the landlord arose on the covenant. 

The only other question is the question that Banxes, L.J., has dealt with and as 
to which I desire to say nothing more, namely the question whether or not the 
ordinary obligation of the landlord is affected by such considerations as those 
which arose in Lister v. Lane and Nesham (1) and that class of case. The learned 
registrar no doubt will deal with that in considering how far the obligation of the 
landlord to put in repair and to make dry extends, but in dealing with that point 
it seems to me to be quite irrelevant to consider whether or not performance of 
the contract would, or would not, be to the commercial advantage of the landlord. 
If, in fact, he had broken his obligation he must pay damages on that footing, 
regardless of the question whether or not it would be for him commercially expedi- 
ent to fulfil it. That, of course, is not to say that the registrar may not take into 
account the considerations that have been mentioned by Bankes, L.J., that arise 
if the state of facts is proved to be such as that which became relevant in such a 
case as Lister v. Lane and Nesham (1). 


BANKES, L.J.—I agree with Arkin, L.J. I ought to have mentioned any 
possible damage to chattels. I did not know that that was in question, but of 
course that ought to be included in the matters which the registrar will take into 
consideration. 

Case remitted to the district registrar. 

Solicitors : Gasquet, Metcalfe & Walton, for Radcliffe, Smith, Abercromby & Co., 
Liverpool; Church, Rendell, Bird & Co., for Talbots, Birmingham. 


[Reported by Epwarp J. M. Cuapuiy, Ese., Barrister-at-Law.] 
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MILLS v. LONDON COUNTY COUNCIL 


[Kine’s Bencn Drvision (Lord Hewart, C.J., Shearman and Salter, JJ.), 
November 14, 1924] 


[Reported [1925] 1 K.B. 213; 94 L.J.K.B. 216; 132 L.T. 386; 

B 89 J.P. 6; 41 T.L.R. 122; 69 Sol. Jo. 254; 23 L.G.R. 43; 

27 Cox, C.C. 720] 

Cinematograph—Licence—Condition—Evhibition of film—Approval by unofficial 
body—Right of review reserved to licensing authority—Vagueness and un- 
reasonableness of condition—Cinematograph Act, 1909 (9 Edw. 7, c. 30), 
ee eB a A 
The appellant, who was the occupier of a cinematograph theatre, was granted 

a licence for the premises by the respondent council under the Cinematograph 
Act, 1909, one of the conditions of the licence, imposed under s. 2 (1) of the 
Act, being: ‘That no film other than photographs of current events, which 
has not been passed for ‘universal’ exhibition by the British Board of Film 
D Censors shall be exhibited in the premises without the express consent of the 
council during the time that any child under, or appearing to be under, the 
age of sixteen years is therein: Provided that this condition shall not apply 
in the case of any child who is accompanied by a parent or bona fide adult 
guardian of such child.’” The British Board of Film Censors was an unofficial 
body appointed to act as censors by firms letting out films on hire and was not 

E responsible to the respondents, and did not consult them. 

Held: (i) as the condition did not make the decision of the Board final, but 
rendered it subject to review by the council, the council had not delegated its 
statutory duties to the Board; (ii) neither the words ‘‘any child appearing to 
be under the age of sixteen’’ nor the words ‘‘bona fide adult guardian’’ made 
the condition so vague as to be unreasonable; and, therefore, the condition 

F was valid. 

Ellis v. Dubowski (1), [1921] 3 K.B. 621, distinguished. 


Notes. Referred to: Short v. Pool Corpn. (1925), 42 T.L.R. 107; Harman v. 
Butt, [1944] 1 All E.R. 558. 

As to licensing of cinematograph theatres, see 32 Hatspury’s Laws (2nd Edn.) 
72-75; and for cases see 42 DiGEst 920-922. For Cinematograph Act, 1909, see 


G 25 Haussury’s Srarutes (2nd Edn.) 39. 


C 


Cases referred to: ; 
(1) Ellis v. Dubowski, [1921] 3 K.B. 621; 91 L.J.K.B. 89; 126 Tae On epee. 


230; 37 T.L.R. 910; 19 L.G.R. 641; 27 Cox, C.C. 107, D.C.; 42 Digest 


921, 162. 
(2) Theatre de Luxe (Halifax), Ltd. v. Gledhill, [1915] 2 K.B. 49; 112 L.T. 519; 
H 79 J.P. 238; 31 T.L.R. 138; 18 L.G.R. 541; 24 Cox, C.C. 614; sub nom. 


Halifax Theatre de Luze, Ltd. v. Gledhill, 84 L.J.K.B. 649, D.C.; 42 
Digest 920, 160. ‘ ' ; 

(3) R. v. Burnley Justices, Ex parte Longmore (1916), 85 L.J.K.B. 1565; 115 
L.T. 525; 80 J.P. 382; 32 T.L.R. 695; 14 L.G.R. 960, D.C.; 42 Digest 
921, 161. : 

(4) London County Council v. Bermondsey Bioscope Co., Ltd., [1911] 1 K.B. 
445; 80 L.J.K.B. 141; 103 L.T. 760; 75 J.P. 58; 27 T.L.R. 141; 9 L.G.R. 
79, D.C.; 42 Digest 921, 164. aoc 

(5) Kruse v. Johnson, [1898] 2 Q.B. 91; 67 L.J.Q.B. 782; 79 L.T. 647; 62 J.P. 
469; 46 W.R. 630; 14 T.L.R. 416; 42 Sol. Jo. 509; 19 Cox, CC; 108; D0; 


13 Digest (Repl.) 239, 639. 


Case Stated by a metropolitan magistrate. 
An information was preferred by William John Jones on behalf of the London 
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County Council (hereinafter called “the respondents ’) under the ee 
Act, 1909, against Harry Mills (hereinafter called the appellant’’) for t zk e, on 
April 6, 1924, being the occupier of the premises known as the Nelson Electric 
Theatre, 888, Old Kent Road, Camberwell, did allow such premises to be used in 
contravention of the conditions upon which a licence relating to the said premises 
was granted to him by the respondents under the statute aforesaid, that is to say, 
did, in contravention of condition 7 (iv) of the said licence, exhibit without the B 
express consent of the respondents a film (entitled “Woman to Woman’’), not 
passed for ‘“universal’’ exhibition by the British Board of Film Censors, upon the 
said premises during the time that a child under, or appearing to be under, the 
age of sixteen years was therein. ; 

Upon the hearing of the information the following facts were proved or admitted. 
(a) The appellant was the occupier of and carried on the business of a cinematograph CG 
theatre known as the Nelson Electric Theatre, at 388, Old Kent Road, in the 
county of London. (b) The appellant was the holder of a licence under the 
Cinematograph Act, 1909, granted by the respondents on Jan. 1, 1924. Con- 
dition 7 (iv) of the licence was : 

‘That no film other than photographs of current events which has not been 
passed for ‘universal’ exhibition by the British Board of Film Censors shall be - D 
exhibited in the premises without the express consent of the council during 
the time that any child under, or appearing to be under, the age of sixteen 
years is therein: provided that this condition shall not apply in the case of any 
child who is accompanied by a parent or bona fide adult guardian of such 
child.” 


(c) The British Board of Film Censors was an unofficial body appointed by firms 
engaged in letting out films on hire to act as censors of the films, and such body 
formed no constituent part of the respondents nor did it consult the respondents 
with regard to passing or not passing any films. (d) The British Board of Film 
Censors had adopted a custom of passing films for ‘‘universal’’ and also for 
“restricted”? exhibition. Those considered by the Board suitable for universal 
exhibition were marked ‘‘U’’ and those which were considered by the Board 
suitable for exhibition to adults but not to children were marked ‘“‘A.’’ (e) On 
April 6, 1924, the appellant exhibited at the said theatre a film entitled ‘‘Woman 
to Woman” which to his knowledge had been passed and marked ‘‘A’’ by the 
Board. (f) The consent of the respondents had not been sought or obtained to 
such exhibition of the film by the appellant. (g) The film was not indecent, and 
was hot in any other way unsuitable for exhibition for children. (h) There were 
children present under the age of sixteen years unaccompanied by a parent or 
guardian during the exhibition of such film. 

It was contended on behalf of the appellant: (a) That the condition was ultra 
vires; (b) that the condition was unreasonable; (c) that the condition was void by 
reason of vagueness and uncertainty; (d) that on the above facts the appellant was 
not in law liable to be convicted. On behalf of the respondents it was contended H 
that the condition was neither ultra vires nor unreasonable nor vague nor un- 
certain, and that the appellant was liable to be convicted. The magistrate’s 
attention was called to the following cases: Ellis v. Dubowski (1); Theatre de Lure 
(Halifax), Ltd. v. Gledhill (2), R. v. Burnley Justices, Ex parte Longmore (3). 
i an an sete responders, in framing the said condition of the said I 
ees ue i Per one of words suggested by SANKEY, J., and approved by 

sNCE, C.J., “us v. Dubowski (1), the magistrate convicted the appellant. 
H. M. Giveen for the appellant. 
H. D. Roome for the respondents. 


LORD HEWART, C.J.—This is a C 
of the police courts of the metropolis. 
on behalf of the London County C 
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Act, 1909, against the appellant, for that on a day in April last, being the occupier 
of certain premises known as the Nelson Electric Theatre in Camberwell, he did 
allow those premises to be used in contravention of the conditions upon which a 
licence relating to those premises was granted to him by the respondents under 
the statute. The particular complaint was that in contravention of a certain 
condition the appellant exhibited, without the express consent of the respondents, 
a film not passed for universal exhibition by the British Board of Film Censors, 
upon those premises during a time when a child under, or appearing to be under, 
the age of sixteen years was therein. That information was heard by the learned 
magistrate, and having reserved his decision he ultimately convicted the appellant. 

The question raised by the Case Stated is whether the particular condition 
referred to in the information was ultra vires. The words of the condition are : 

“That no film other than photographs of current events which has not been 

passed for ‘universal’ exhibition by the British Board of Film Censors shall be 

exhibited in the premises without the express consent of the council during 
the time that any child under, or appearing to be under, the age of sixteen 
years is therein: Provided that this condition shall not apply in the case otf 
any child who is accompanied by a parent or bona fide adult guardian of 
such child.” 
It was urged before the learned magistrate, and it is urged in this court, that that 
condition which is contained in the licence, and to which the licence is subject, is 
ultra vires. It was said to be unreasonable. It was said to be void by reason of 
vagueness and uncertainty. The learned magistrate, having heard the argument, 
upheld the condition and decided against those contentions. 

It is important to remember that under this statute, the Cinematograph Act, 
1909, the licensing authority is given, and no doubt most deliberately given, very 
wide powers. Section 2 (1) provides as follows : 

“A county council may grant licences to such persons as they think fit to 

use the premises specified in the licence for the purposes [of cinematograph 

exhibitions] on such terms and conditions and under such restrictions as, 
subject to regulations of the Secretary of State, the council may by the respec- 
tive licences determine.”’ 
As was said by Lorp AtversTone in L.C.C. v. Bermondsey Bioscope Co., Ltd. (4) 
({1911] 1 K.B. at p. 451): 

“The language of s. 2 (1) seems to me to be quite clear, and we must therefore 

construe it according to its plain meaning. In my opinion, that section is 

intended to confer on the county council a discretion as to the conditions 
which they will impose, so long as those conditions are not unreasonable.” 


I think it is pertinent with reference to this subject-matter, in view of the wide 
words that are employed in that subsection, to refer to the observations of Lorp 
Russet in Kruse v. Johnson (5), where he was dealing with the cognate subject 
of byelaws made by public representative bodies. He there said ({1898] 2 Q.B. 
at p. 99): 
“When the court is called upon to consider the byelaws of public representative 
bodies clothed with the ample authority which I have described, and exercising 
that authority accompanied by the checks and safeguards which have been 
mentioned, I think the consideration of such byelaws ought to be approached 
from a different standpoint. They ought to be supported, if possible. They 
ought to be, as has been said, ‘benevolently’ interpreted, and credit ought to 
be given to those who have to administer them that they will be reasonably 
administered. This involves the introduction of no new canon of construction. 


In the present case the criticism which is directed against this condition aims 
at three points. It is said, first of all, that this condition is bad, because it means 
that the London County Council have delegated or transferred to the British Board 
of Film Censors no small part of the duties of the council under the Act, and 
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reference is made to Ellis v. Dubowski (1). In that case the condition which was 
attached to the licence was in these terms: “That no film be shown which has not 
been certified for public exhibition by the British Board of Film Censors. It was 
held with some doubt that that condition was unreasonable and ultra vires. 
Avory, J., for example, spoke ({1921} 3 K.B. at p. 626) of the considerable doubt 
and hesitation which he had in holding that the condition was so unreasonable as 
to be ultra vires the licensing authority. But one thing was made very plain by 
that court, both in the course of the argument and in the course of the judgment: 
that very different considerations would have applied if the condition had been so 
framed as to make the certificate or the decision of the British Board of Film 
Censors not final, but subject to review. It was said, for example, by LawRENCE, 


C.J. (ibid. at p. 625): 
“Tf, as was suggested by SANKEY, J., in the course of the argument, the 
condition has reserved to the committee the right to review the decisions of 
the Board, it would seem to be a reasonable condition. Upon that Mr. Giveen’s 
answer did not convince me, for it is reasonable that no film should be shown 
which has not been passed by some body. But that body should not be made 
the final dictator, and a condition putting the matter into the hands of a third 
person or body not possessed of statutory or constitutional authority is ultra 
vires the committee.” 
In the present case that mischief is avoided. This condition with which we are 
now concerned provides an exception where the express consent of the council is 
given. In other words, there is an appeal in the matter from the decision of the 
British Board of Film Censors to the council itself. In my opinion, therefore, 
the first objection fails. 

But it is said, secondly, that this condition is unreasonable because it is vague, 
and it is under that head that the remaining two criticisms fall. The first is 
directed to the words ‘‘any child under, or appearing to be under, the age ot 
sixteen years.’”’? The second criticism is directed to the words ‘‘accompanied by 
a parent or bona fide adult guardian.’’ The words “‘under, or appearing to be 
under, the age of sixteen years’’ seem at first blush to be a little unusual, but 
when one looks at a statute passed in the year before that in which the Cinemato- 
graph Act, 1909, was passed, namely, the Children Act, 1908, it appears by s. 39 
of that Act that it is an offence to sell cigarettes to children ‘‘apparently under the 
age of sixteen years’? [see now s. 7 of Children and Young Persons Act, 1933], 
and in like manner by the Licensing (Consolidation) Act, 1910, not to mention 
other instances, it is provided that the holder of a justices’ on-licence shall not 
sell or allow any person to sell, to be consumed on the premises, any description 
of spirits to any person apparently under the age of sixteen years. There is no 
difference, except in spelling, between ‘‘apparently’’ and ‘‘appearing to be.” 
What, then, is the mischief which is aimed at by the legislature in such phrases? 
Ts it not clearly this, that in order to prevent that from being done which the 
eee be Ganbick it throws a somewhat unusual burden upon the 
ae Valero pes a es i beret ah epee a sale to persons apparently 
soa ening, a ee pte ePeslerbae = > a geIORE with which we are 
sixteen, I cannot imagine that a fe erie” ne eee iartenndibeninin Jes 
Sie ae . ni mt Pa — tating convict if it appeared upon 
counsel for the appellant says that in thi Gace iho de ats — san 
Se eee rie S at ieee = ae as contrasted with the pro- 
example, of s. 67 of the Licensing (Co peel it 1908, and the provisions, for 
Wotanden tase bé here eer peed: 3 ation) Act, 1910 (repealed), here the 

met ? er way, because it is enough, in order that the 
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Coie curt ie Beton ihe eat a ba ois s, in act, under, 
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exhibition of photographs which a board of censors thinks to be Bhs fit Pie childves:. 
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though fit for adults, I see no difficulty at all in regarding that cumulative test as 
reasonable, although, as I said a moment ago by anticipation, I cannot myself 
imagine that if it was shown in fact that the child referred to was over the age of 
sixteen the fact that the child appeared to be under that age would be fatal to 
the defendant. I do not think, therefore, that these words, ‘‘any child under, or 
appearing to be under, the age of sixteen years,’’ translating them into the language 
of the statutes—‘‘any child under or apparently under the age of sixteen years" — 
incorporated as they are in this condition, makes the condition so vague as to be 
unreasonable. 

The same observation applies to the criticism finally directed against the words 
‘‘bona fide adult guardian.’’ It is quite easy to see that in particular circum- 
stances, and especially in an emergency where it was thought that trouble was 
about to arise, a person might be put forward, or might falsely put himself forward, 
as being the guardian of the children referred to when he was not; and it is not 
likely to pass the wit of any tribunal which may have to deal with such a matter 
to determine, aye or no, whether the person under whose wing protection in a 
particular case is sought, comes or does not come within the category of bona fide 
adult guardian. The argument which has been put per contra is, I have said, 
an attractive argument, but I think that this condition, looking at the wide words 
of the statute and looking at the purpose of the condition, ought to be supported, 
if it can reasonably be supported. In my opinion, it can reasonably be supported. 
For those reasons I think that this learned magistrate came to the right conclusion, 
and that this appeal fails. 


SHEARMAN, J.—I am of the same opinion. This licence is attacked as a whole, 
and the first, and, to my mind, the most important, part that has been attacked 
is that provision of it which it has been argued is bad because it says that no film 
which has not been passed for universal exhibition by the British Board of Film 
Censors shall be exhibited on the premises without the express consent of the 
council during certain times. Counsel for the appellant argued that that was 
unreasonable because it was an unreasonable and improper delegation of powers 
to a Board which was not appointed by the county council and really represented 
a diverse interest. In my judgment, we ought not to listen to that argument. A 
somewhat similar provision was discussed in Ellis v. Dubowski (1), when the court 
set aside a regulation which did not contain the words ‘without the express consent 
of the council.’’ In that case the same counsel put up the argument that there 
was an illegal delegation of powers by the committee and that it was unreasonable 
on that ground. The court, as it was constituted then, set aside that particular 
provision as unreasonable, not because certain powers had been delegated to this 
extraneous body, but because the decision of that extraneous body had been made 
final and unappealable. That is quite clear from the judgments of all the three 
judges. In the result, the argument that the mere fact that the delegation to an 
alien body made it bad was rejected by the three judges who heard the case, 
although they decided that it was bad because it left no discretion at all of any 
kind to the committee; and two of the judges expressly went on to say that, if it 
had contained substantially the very words that are in the licence which we are 
at present considering, they would have been of a different opinion. It is quite 
true, as was urged upon us, that all those three statements of the three learned 
judges who decided Ellis v. Dubowski (1) were not decisions, but dicta ; but when 
all three judges, in a case which is argued at length, reject a particular argument 
and all give their grounds intimating that they see nothing wrong in a particular 
delegation of powers, I think it would not be seemly for this court, even! i it 
wished, to re-consider that matter and to say that the delegation is bad. To do 
so would introduce a chaotic result with regard to the administration of licences 
of this nature. I am not expressing any disapproval of the dicta in that case. To 
my mind, they were dicta which were expressed unanimously by the three judges, 


and, therefore, we ought to adopt them. 
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As to the remaining points which have been dealt with at length parecer: 
I agree with him entirely that there is nothing unreasonable in aE ; 
Soe ‘during the time that any child under, or appearing to be under, te 
of sixteen years,’’ because it is on a par with a good deal of pina as the . 
lation which treats as a thing to be prohibited the sale of certain articles no = y 
to children actually under a particular age, but to children appearing to en 
apparently under that age. I think there is still less force in the contention tha 
it is unreasonable to speak of ‘‘a bona fide adult guardian. I think it severe 
real or true guardian of the child, and I see nothing unreasonable in that. aD; 
the result, in my judgment, the whole of this licence is reasonable, it is enforceable, 
and the conviction was good. 

SALTER, J.—I agree. As to the second point, apparent age is a standard 
already applied in the statute relating to children, and there is nothing vague or 
oppressive or unreasonable in making the condition apply both to persons under 
sixteen and to persons apparently under sixteen. 





Appeal dismissed. 
Solicitors: Norman Hart & Mitchell; Solicitor to the London County Council. 
[Reported by J. F. Waixer, Esq., Barrister-at-Law. } 





SHERWOOD v. TUCKER 


[Court or AppraL (Sir Ernest Pollock, M.R., Warrington and Sargant, L.JJ.), 
June 30, 1924] 
[Reported [1924] 2 Ch. 440; 94 L.J.Ch. 66; 132 L.T. 86; 
40 T.L.R. 782; 68 Sol. Jo. 769] 


Landlord and Tenant—Option to purchase—Option included in three years’ 
agreement—Extension of term—Exrclusion of option. 

By an agreement dated in 1914 a house was demised to a lessee for three 
years. The agreement contained a clause providing that the tenant should 
“have the right to purchase the said house and premises at any time during 
the three years hereby provided for’’ for the sum therein mentioned. Before 
the expiration of the term an endorsement was made on the agreement as 
follows: ‘We the undersigned hereby agree that this lease shall be extended 
for three years, expiring Dec. 25, 1920,’’ and before the expiration of the 
extended term a further endorsement was signed in the same terms extending 
the term for a further period of three years, expiring on Dec. 25, 1923. 

Held: in the absence of clear words to the contrary the option to buy was a 
contract separate and independent of the demise in the original agreement 
and the burden of proving otherwise was on the tenant; on a proper construc- 
tion, the words in the endorsements extending the term specified in that 
agreement related only to the demise; and, therefore, the option was not 
extended by the endorsements, but terminated with the original agreement. 

Iggulden v. May (1) (1807), 7 Kast, 237, Raffety v. Schofield (2) [1897] 1 Ch. 
937, and Bradbury v. Grimble & Co. (8) [1920] 2 Ch. 548, applied. 

Decision of Astgury, J., [1924] 2 Ch. 42, reversed. 

Notes. Distinguished: Batchelor v. Murphy, [1925] All E.R.Rep. 176; Hill vy. 


Hill, [1947] 1 All E.R. 54. Referred to: Str a 
1958] 1 Ail E.R. 69 eferred to: Stromdale and Ball, Ltd. v. Burden. 
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A As to options to purchase, see 23 Hausspury’s Laws (8rd Edn.) 470-472; and for 
cases see 30 Dicesr (Repl.) 494 et seq. 
Cases referred to: 
(1) Iggulden v. May (1807), 2 Bos. & P.N.R. 449; 127 E.R. 703, Ex. Ch.; 31 
Digest (Repl.) 78, 2316. 
(2) Raffety v. Schofield, [1897] 1 Ch. 937; 66 L.J.Ch. 448; 76 L.T. 648; 45 
W.R. 460; 30 Digest (Repl.) 497, 1411. 
(3) Re Leeds and Batley Breweries and Bradbury's Lease, Bradbury v. Grimble 
& Co., [1920] 2 Ch. 548; 80 L.J.Ch. 645; 124 L.T. 189; 65 Sol. Jo. 61; 
30 Digest (Repl.) 495, 1393. 
(4) Swinburne v. Milburn (1884), 9 App. Cas. 844; 54 L.J.Q.B. 6; 52 L.T. 222; 
C 33 W.R. 325, H.L.; 31 Digest (Repl.) 76, 2302. 
(5) Woodall v. Clifton, [1905] 2 Ch. 257; 74 L.J.Ch. 555; 93 L.T. 257; 54 W.R. 
7; 21 T.L.R. 581, C.A.; 30 Digest (Repl.) 495, 1395. . 


Also referred to in argument : 
Rider v. Ford, [1923] 1 Ch. 541; 92 L.J.Ch, 565; 129 L.T. 347; 67 Sol. Jo. 484. 


Appeal by the lessor from an order of Asrsury, J., upon an originating summons 
D in an action for a declaration. 
The facts appear in the judgments. 


Beebee for the lessor. 
Riviére for the lessee. 


SIR ERNEST POLLOCK, M.R.—This is an appeal from a decision of AstBurRyY, 
E J., upon an originating summons which was taken out to determine the meaning 
of two endorsements upon a memorandum of agreement whereby some premises 
were demised from Mr. Frederic John Tucker to Mr. Benjamin Sherwood. The 
agreement was made on Oct. 29, 1914, and the premises were demised, or pur- 
ported to be demised, under the agreement for a term of three years from the 
subsequent Dec. 25. Although I do not know that it has any effect upon our 
F decision, perhaps it is to be noted that the term originally stipulated for in the 
memorandum of agreement made on Oct. 29 was for a period of more than three 
years from the making thereof and that the agreement ought to have been made 
under seal in accordance with the Statute of Frauds [see now Law of Property 
Act, 1925, s. 52, s. 205 (1) (ii)], but it does not matter for the present purpose. 
On June 17, 1917—that is a few months before the demise ran out—the parties 
G signed this form of agreement : “We, the undersigned, hereby agree that this lease 
be extended for three years expiring December 25th, 1920,’’ and when that three 
years was coming to its close, namely, in September, 1920, they again signed an 
agreement, namely: “‘We, the undersigned, hereby agree that this lease be ex- 
tended for three years expiring December 24th, 1923.’’ It is to be observed that 
in those two agreements subsequent to the demise the words used are ‘‘that this 
Hslease be extended’’ in both cases. The original agreement contained a clause 
whereby an option was given to the tenant to purchase in these terms: 


“That the said tenant shall have the right to purchase the said house and 
premises at any time during the three years hereby provided for for the sum 
of £700 sterling.”’ 

We have to determine what is the effect of the subsequent agreement made in 
relation to the continuance of the lease upon that term which gives an option to 
the tenant. It was said that the tenant had a right to exercise his option so long 
as the term of the demise continued. It was said, on the other hand, that this 
option was an option given, as it says, ‘‘during the three years hereby provided for,”’ 
that is the original term, and not longer, and that the agreement which was made 
on the two successive occasions in June, 1917, and September, 1920, to extend the 


did not and does not extend the option. AsTBURY, J., came to the conclusion 
he was niclined to think that by the 





lease, 
that, looking at the documents as a whole, 
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zs se as ant the actual document with all its provisions 
oe? op sia Spit et before him (to which I do not know what atten- 
ays say ak the parties were laymen and that the words ‘‘this lease’’ when 
oe by pe had a different signification from what they would mean in eee 
of lawyers and ought to be construed accordingly. For my part, I wou ; ike 
rather to protest against a doctrine that one is to construe the meaning of words 
according as they are used by laymen or by lawyers. I think that we have to take 
the words as they stand and construe them, and that we ought not to make out 
what was the probable intention of the parties. Their intention is to be found in 
the meaning of the words which they have used, properly construed. 

What do the words which have been used in this case mean. ‘‘We agree that 
this lease be extended’’—are those words apt to cover the option as well as the 
extension of the demise? For my part I think they do not cover the option. 
There is a great and clear distinction between the two things. The first is the 
demise of the premises by the landlord to the tenant, and, although it is to be 
found in the agreement which is signed and executed by the parties, still the 
option is a separate and independent contract whereby a chance is given to the 
tenant under the conditions imposed to purchase the freehold of the premises 
which are demised to him, and that that option is an independent contract is 
wholly and sufficiently indicated in one or two cases which have been cited to us. 
The nature of the distinction is pointed out in Iggulden v. May (1), and in that 
case, although, no doubt, it is not precise and comments have been made, and 
counsel for the lessee has pointed out that what had to be decided was whether or 
not there should be a perpetual renewal, still, it is important and relevant to our 
view to find that Lorp ELtenporovcu, C.J., speaks of the covenant to allow a 
renewal in these terms (7 East, at p. 241): 


“The argument that a covenant for a lease with all the covenants cannot 
be satisfied by a lease with all but one will have no weight if, according to 
the fair construction of the lease, that one covenant should be found to have 
nothing to do with the subject-matter to be granted.” 


He points out that the option was not a necessary part, but was, indeed, an inde- 
pendent part of the demise. Again in Raffety v. Schofield (2), Romer, J., con- 
sidering what were the relations between the owner of some land and a builder 
under a building agreement with regard to the right of purchase, says ({1897] 
1 Ch. at p. 942): 


“It was in fact a new and distinct contract from that created by the building 


agreement, though it arose by reason of and flowed from the building agree- 
ment.”’ 


Farlier, in Swinburne v. Milburn (4), Lorp Setzorne, with reference to this right 
of renewal, after speaking of a number of authorities, said that those authorities 
do impose upon anyone claiming such a right—that is a right to exercise an option 
—the burden of strict proof and are strongly against inferring it from any equi- 
vocal expression which may fairly be capable of being otherwise interpreted. It is, 
therefore, in my judgment, important that one should approach the question of 
the interpretation to be put upon these words, bearing in mind the essential 
distinction which is to be drawn between the demise and the contract under which 
the option to purchase is given. They are essentially different. 

Having regard to those princip] 
case. Twice over the words are used that ‘ 


; ; ‘this | xte 2 
eae eee ie a ienaiswes ease be extended for three years. 


ay be prepared to give to his tenant an option 
ate period of time. The circumstance of 
Bias on P xX upon a sum which will stand good for a 
Mest aeg ane eae another thing to say that the same considerations apply 
hall 4 fe extension of the term and a renewed extension of the term. 
This ‘f ae ed out by Prrerson, J., in Bradbury v. Grimble & Co. (3). 

unnecessary to say more about that decision, with which I agree, than that 


} 


A. 
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the relevant consideration which appears to have dominated the learned judge's 
mind was that, remembering the distinction between an option and a demise and 
that the landlord may be content for a fixed time to be bound to a fixed price, it is 
another matter altogether to say that that is to continue for an indefinite period 
unless clear words are used for that purpose. It seems to me that on p. 551 ({1920] 
2 Ch.) the learned judge points out the antithesis between a fixed price within a 
limited time and a fixed price which is to be carried on for a very much longer period. 
In the present case we have got words which can be fully interpreted and adequately 
explained by holding that they relate to the demise and the demise only. The 
words that are used are not among the terms of this document, but they were 
endorsed on it—‘‘this lease’’-—and the lease must be the terms of the demise of 
the premises. Those are the words used. Full effect can be given to them in 
holding that they apply to the demise, and the demise only, and I think it would 
be wrong to say that they mean not merely the demise but the demise and the 
option originally given as well. The words are, I think, not uncertain, they are 
appropriate to a continuance of the demise, and they are not appropriate to a 
continuance of the option. 

In these circumstances I think the learned judge allowed himself to go rather 
outside the limits of the lawyer's interpretation and the proper interpretation of 
the document when he held that the words ‘‘this lease’’ included a demise of the 
option. I think the right interpretation is that they refer to the demise and the 
demise only. The appeal must be allowed and allowed with costs. 


WARRINGTON, L.J.—I am of the same opinion. The question is rightly 
stated in the originating summons in these terms. The plaintiff asks for ‘ta decla- 
ration that upon the true construction of an agreement dated Oct. 29, 1914, and 
made between the defendant of the one part and the plaintiff of the other part 
and two agreements endorsed thereon signed by the defendant and the plaintiff, 
the plaintiff was entitled to an option to purchase the freehold estate’’ there men- 
tioned,-and that he has exercised that option by a notice in writing. The learned 
judge has made the declaration asked for by the plaintiff. With all respect to 
him, in my opinion that order ought not to stand. 

The question is whether where you find an agreement for a lease, or in this case 
an agreement for a term of three years, containing an option to purchase, and the 
parties sign two subsequent documents extending the lease for a further period, 
the effect of those documents is not only to extend to a further period of three 
years the relation of landlord and tenant, but also to continue to confer upon the 
tenant the special privilege given to him by the option to purchase. It has fre- 
quently been held and may be treated as perfectly well settled that an option of 
purchase is to be regarded, not as a provision incident to the relation of landlord 
and tenant, but as a matter collateral to and independent of it. The last decision 
on that matter, which was a decision of the Court of Appeal in Woodall v. Clifton 
(5), is a very good example of the application of that principle. In that case the 
question turned upon the construction of the statute 32 Hen. 8, c. 34 (relating to 
grantees of reversions : repealed by Law of Property Act, 1925], and in particular 
upon s. 2 of that statute. The question which was raised in that case was 
analogous to the question which is raised in the present, namely, whether an 
option to purchase is to be included among the conditions, covenants, or agreements 
contained or expressed in the lease so as to pass under the words of the statute 
to the grantees of the reversion. What Romer, L.J., said in the Court of Appeal 
was this ([1905] 2 Ch. at p. 279) : 

‘‘Properly regarded [the option of purchase] cannot, in our opinion, be said 
to directly affect or concern the land, regarded as the subject-matter of the 
lease, any more than a covenant with the tenant for the sale of the reversion 
to a stranger to the lease could be said to do so. It is not a provision for the 
continuance of the term, like a covenant to renew, which has been held to run 
with the reversion, though the fact that a covenant to renew should be held 
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to run with the land has by many been considered as an anomaly, which it is too 
late now to question, though it is difficult to justify. An option to purchase is 
not a provision for the shortening of the term of the lease, like a notice to 
determine or a power of re-entry, though the result of the option, if exercised, 
would or might be to destroy the tenancy. It is, to our minds, concerned with 
something wholly outside the relation of landlord and tenant with which the 


statute of Henry VIII was dealing.”’ 

It seems to me, therefore, that when the tenant in the present case sets up a 
contention that the endorsement on the document extending the lease has continued 
the option of purchase, what he has to show is that there is to be implied in the 
terms of those endorsed documents by necessary implication an agreement to con- 
tinue the option. Prima facie those documents which extend the lease ought to 
be held to extend the relation of landlord and tenant, and the person who seeks 
to give them any further meaning than that must find in the document extending 
the lease either something expressed—which, of course, there is not here—or, if 
that is not to be found, then something which by necessary implication has that 
effect. 

I think I am justified in making that statement of what I conceive to be the 
law by a few words in the judgment of Lorp SevsBorne, L.C., in Swinburne v. 
Milburn (4), in which, it is true, he was dealing with a different question, namely, 
whether a covenant to renew is one of those covenants which have to be inserted 
in the first and every other renewal under the covenant to renew. But what he 
says is this (9 App. Cas. at p. 849): 

‘“‘As against a perpetual right of renewal, it is to be observed that there is 
nothing here which, either expressly or by necessary implication, points to 
perpetuity [that is, a continuance of the renewal in perpetuity] if the words 
‘as often as one or two life or lives of and in the said tenements, &c., shall 
drop and be determined,’ can be otherwise satisfied. I am not inclined to 
adopt the language which is to be found in some authorities, to the effect that 
there is a sort of legal presumption against a right of perpetual renewal in 
cases of this kind; but those authorities certainly do impose upon anyone claim- 
ing such a right the burden of strict proof, and are strongly against inferring 
it from any equivocal expressions which may fairly be capable of being other- 
wise interpreted.”’ 

If one reads those words in the light of such decisions as those of which the decision 
of this court in Woodall v. Clifton (5) is an example, I think that they are as 
applicable to the question that Lorp SeLBorNe had to determine as they are to the 
present question. Having said so much, I think it unnecessary to say more, 
because it is quite clear that the expression ‘‘the lease shall be extended”’ is 
capable of meaning the relation of landlord and tenant created by the document 
on which the memorandum of extension is endorsed. If it means the extension of 
the relation of landlord and tenant, it does not include such a provision as an 
option to purchase, and with all respect I think the decision of the learned judge 
was wrong, and the appeal ought to be allowed. 


SARGANT, L.J.—I am of the same opinion. The words here are very short, 
but that does not diminish their difficulty. In fact, their difficulty rather arises 
from their very brevity. I am not sure that the decisions which have been 
referred to about covenants for renewal of lease really help, for the reason that 
there is always a difficulty in those cases in holding that a covenant to renew on 
the same conditions implies a toties quoties covenant, namely, that the covenant 
itself to renew shall be included in the document which is to contain the same 
conditions. I do not think that difficulty arises where the bargain to be construed 
is a bargain which is made by some subsequent document as it is here. Turning 
to this document the phrase is ‘‘this lease be extended for three years.”’ What 
does that mean? Does it mean that the term is to be extended or that the con- 
tract is to be extended with all its incidents. I think the word ‘‘extension”’ is not 
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A veally strictly applicable properly used with regard to the document. One cannot 
extend the document. One cannot extend the actual lease. It is a word properly 
applicable to the extension of the term of years granted by the lease, and, in my 
judgment, I think that a very slight alteration of the terms here might have pro- 
duced a different result. If the parties had agreed that the house should be taken 
for a further term of three years upon all the terms upon which it was taken under 

B the original contract, the result might very likely have been different. But on the 
whole I cannot find in this document anything more than an extension, and an 
extension is prima facie applicable to an extension of the term granted and does 
not necessarily involve the further grant of an option of purchase which is not 
itself one of the incidents of a tenancy strictly speaking. It is for the person who 
seeks to establish the relationship of vendor and purchaser to show that the right 

C to create that relationship is given by the document under which he claims, and 
I cannot see that here counsel for the tenant has been successful—though I quite 
appreciate the force of the argument he has addressed to us—in showing that there 
was not merely an extension of the term of the tenancy, which is all I think the 
words strictly mean, and I do not think that it is shown that there has been a 
fresh bargain under which the collateral option to purchase was to be extended for 

D 2 further period of three years in each case. 


Solicitors: Linklaters & Paines; Scott, Bell & Co. 
[Reported by J. LL. Dentson, Esq., Barrister-at-Law. | 


ATTORNEY-GENERAL v. PEARSON AND OTHERS 


[Krxa’s Benca Division (Rowlatt, J.), March 18, 1924] 
[Reported [1924] 2 K.B. 375; 94 L.J.K.B. 189; 182 L.T. 717] 
Estate Duty—Aggregation—Property in which the deceased never had an interest 
__“‘Interest’’—Finance Act, 1894 (57 & 58 Vict., c. 80), s. 2 (1) (d), 8. 4. 

G By an ante-nuptial settlement, the settlor, in contemplation of his marriage 
(which subsequently took place), assigned to trustees a policy of insurance on 
his life, in trust for the settlor until the marriage and thereafter on trust that 
the trustees should receive the proceeds and invest them and hold the proceeds 
and investments on trust to pay the income thereof to the wife during her 
life if she should survive the settlor, and, after the death of the survivor of 

H the settlor and his wife, in trust for the issue of the marriage as the settlor 
and the wife should by deed, or the survivor by deed or will, appoint. In 
default of such appointment, the fund was directed to be held in trust for such 
of the children of the intended marriage as attained the age of twenty-one 
years or being daughters married under that age equally; but if no child 
attained a vested interest, then in trust for the settlor absolutely. There 

I were three children (all daughters) of the marriage, all of whom attained the 
age of twenty-one years or married. The marriage was dissolved, and the 
wife released her interest under the settlement. On the death of the settlor, 
it was accepted that estate duty was payable on the proceeds of the policy 
under the Finance Act, 1894, s. 2 (1) (d), but it was contended by the tax- 
payers that the proceeds were not aggregable with other property passing on the 
death for the purpose of ascertaining the appropriate rate at which the duty 


was chargeable. ere 
Held: the proceeds were not exempt from aggregation because it could no 


F 
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be said that the settlor ‘‘never had an interest’’ in the proceeds of the policy A 
within the meaning of the proviso to s. 4 of the Act of 1894. 


Notes. Applied: Tennant v. Lord Advocate, [1939] 1 All ER, 672. Con- 
sidered ; Re D’Avigdor-Goldsmid’s Life Policy, D Avigdor-Goldsmid v. I.R. Comrs., 
[1951] 2 All E.R. 543. Referred to: A.-G. v. Dickinson and Baron, [1937] 2 All 
I.R. 485; D’Avigdor-Goldsmid v. I.R. Comrs., [1953] 1 All E.R. 403. _&B 

As to property in which the deceased never had an interest, see 15 Hatspury’s 
Laws (8rd Edn.) 63 et seq. 

Cases referred to: : : 
(1) A.-G. v. Robinson, [1901] W.N. 192; [1901] 2 LR. 67; 21 Digest 15, q. 
(2) A.-G. v. Murray, [1904] 1 K.B. 165; 73 L.J.K.B. 66; 89 L.T. 710; 68 J.P. 
89; 52 W.R. 258; 20 T.L.R. 187, C.A.; 21 Digest 16, 79. CG 


Information by the Attorney-General. 

By an indenture of settlement (hereinafter called the ‘‘1887 settlement’’) dated 
Dee. 30, 1887, and made between Cyril Arthur Pearson (who afterwards became 
Cyril Arthur Pearson, Baronet, and is hereinafter called ‘‘the settlor’’) of the first 
part Isabel Sarah Bennett Spinster of the second part and Ernest Powys Sketchley 
and William Augustus Fydell Rogers of the third part (being a settlement made D 
in contemplation of the marriage then intended and shortly afterwards solemnised 
between the settlor and the said Isabel Sarah Bennett) the settlor assigned to the 
said Ernest Powys Sketchley and William Augustus Fydell Rogers (thereinafter 
called ‘‘the trustees’’) a policy of assurance on his life for £2,000 effected with the 
Clergy Mutual Assurance Society, subject to the annual premium of £37 (which 
policy is hereinafter called ‘‘the Clergy Mutual policy’) and the said sum of EB 
£2,000 and all other moneys to become payable thereunder by way of bonus or other- 
wise, in trust for the settlor until the said intended marriage and from and after 
the said marriage on trust that the trustees should receive the moneys to become 
payable under the said policy and invest the said moneys as therein mentioned and 
hold the said moneys and the investments for the time being representing the same 
in trust to pay the income thereof to the said Isabel Sarah Bennett if she should F 
Survive the settlor during her life and, after the decease of the survivor of the 
settlor and the said Isabel Sarah Bennett, in trust for such child children or remoter 
issue of the said intended marriage as the settlor and the said Isabel Sarah Bennett 
should by deed jointly appoint. In default of such appointment then the fund 
was to be held as the survivor of the settlor and the said Isabel Sarah Bennett 
should by deed or will appoint, and, in default of such appointment, in trust for G@ 
all the children of the said intended marriage who being sons should attain the age 
of twenty-one years or being daughters should attain that age or marry under that 
age in equal shares. If there should be no child of the said intended marriage who 
being a son should attain the age of twenty-one years or being a daughter should 
whee ‘se age or marry, the fund was directed to be held in trust for the settlor 
aaa oe i was by the 1887 settlement provided that it should not be H 
core oe cs of — for the trustees to permit the said policy to become 
are = i Bre: a ratever ; and it was agreed and declared that it should 
erie pee any pone wunoe his life to redeem the said policy by 
emcees ee ae fe he sum of £2,000 and in such case the policy should be 

g ettlor discharged from the trusts of the 1887 settlement and the 


paid to the said Isabel Sarah Be : ‘ 
The marriage between the set 


tlor : ‘ ae 
of the settlor dissolved by ad OF nd isabel Sarak Bennett was on the petition 


eeree nisi of the Probate Divorce and Admiralty 
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Division of the High Court dated Nov. 24, 1896, and on May 31, 1897, the said 
decree was made absolute. There was issue of the said marriage three children 
only and no more all of whom were daughters and attained the age of twenty-one 
years or married. 

By an indenture of settlement (hereinafter called the ‘‘1897 settlement’’) dated 
the 2nd day of June, 1897, made between the settlor of the first part, the defendant 
Dame Ethel Maud Pearson (then and therein described as Ethel Maud Fraser 
spinster) of the second part, the defendants James Carter Harrison and Marion 
Pearson (therein called ‘‘the trustees’’) of the third part, and Thomas Cassinet 
Palmer of the fourth part (being an indenture of settlement made in contemplation 
of the marriage then intended and shortly afterwards solemnised between the 
settlor and the defendant Dame Ethel Maud Pearson) the settlor assigned to the 
trustees along with other property a policy of assurance on his life effected with the 
Scottish Widows Fund and Life Assurance Society for £15,000 (hereinafter called 
‘‘the Scottish Widows’ policy’’) subject to a premium of £285 payable in each 
half-year until 1916, in trust for the settlor until the said intended marriage and 
afterwards on the trusts thereinafter declared. By cl. 5 it was declared that the 
trustees should stand possessed of all moneys which should be received by them in 
respect of the said policy of assurance on the trusts thereinafter declared with 
regard to the trust funds in cl. 7 thereof defined. By cl. 9 it was declared that 
the trustees should hold the trust funds during the joint lives of the settlor and 
Dame Ethel Maud Pearson and during the life of the settlor if he should survive 
her on trust to pay all or any part of the income thereof or apply the same for the 
maintenance support or benefit of all or any one or more to the exclusion of the 
other or others of the following persons, namely, the settlor, his said wife, and any 
of the children of the said intended marriage or the said three daughters of the 
settlor by his former marriage as the trustees might in their uncontrolled discretion 
think fit. Subject to such discretionary trust or power, the trustees should hold 
the said income or so much thereof as should not be applied under such discretionary 
power on the trusts and for the purposes on and for which the said income would be 
held if the settlor were then dead. By cl. 10 and cl. 11 it was declared that the 
trustees should hold the trust funds during the life of Dame Ethel Maud Pearson 
if she should survive the settlor, upon trust to pay the income thereof to her for 
her life and after the death of the settlor and Dame Ethel Maud Pearson upon 
trust for the children of the said intended marriage and the said three daughters of 
the settlor by his former marriage who being male should attain the age of twenty- 
one years or being female should attain that age or marry and if more than one in 
equal shares, and if no one of the three said daughters by the settlor’s former 
marriage or no child of the said intended marriage should being a male attain the 
age of twenty-one years or being a female attain that age or marry then the 
trustees should stand possessed of the trust funds and the income thereof in trust 
for the settlor absolutely. It was by cl. 18, cl. 14 and cl. 15 declared that any 
bonus which might from time to time be declared in respect of the Scottish Widows 
policy might at the option of the settlor be applied either wholly or partially in 
reduction of the premiums on such policy and in default and subject to any exercise 
of the said option should be added to and be subject to the same trusts powers and 
provisions as the moneys assured by the said policy, and that the trustees ae 
during the life of the settlor with his consent in writing while he should pay : le 
premiums in respect thereof or if at any time he should fail to do so and after : 
decease at the discretion of the trustees sell the said policy of assurance either . 
way of surrender to the Office or otherwise as the trustees might ae ee 
might on any such surrender or sale accept a fully paid up policy on the eras 
life in whole or partial consideration for such surrender and that the trustees st ete 
not be chargeable or responsible for any such policy lapsing or becoming void by 

ver. 
ane ove ‘the Te of the settlor’s first marriage the said Isabel Sarah Bennett 
intermarried with and became the wife of Adrien Durandeau. 


362 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep. 


By an indenture dated Jan. 4, 1898, and made between the ie of a por 
part, the said Isabel Sarah Durandeau of the second part, the sai ony bts 
Sketchley and William Augustus Fydell Rogers of the third part, the defendants 
Dame Ethel Maud Pearson and Marion Pearson and Peter Keary and the defen- 
dant James Carter Harrison of the fourth part, the said Ethel Maud Pearson 
Marion Pearson Peter Keary and James Carter Harrison were appointed to be 
trustees of the 1887 settlement in the place of the said Ernest Powys Sketchley 
and William Augustus Fydell Rogers who retired therefrom. The said Isabel 
Sarah Durandeau released and assigned to the said Kthel Maud Pearson Marion 
Pearson Peter Keary and James Carter Harrison all her interest in the pe 
Mutual policy and the trust funds and property subject to the trusts of the 1887 
settlement, to the intent that the trust in the 1887 settlement declared in favour 
of the said Isabel Sarah Durandeau might thenceforth be absolutely determined; 
and the said Isabel Sarah Durandeau also released from the power of appointment 
by the 1887 settlement given to or vested in her the Clergy Mutual policy and the 
trust funds and property subject to the trusts of the 1887 settlement to the intent 
that the said power might be absolutely extinguished. All the premiums including 
as well the first premium as all the others payable in respect of each of them the 
Clergy Mutual policy and Scottish Widows’ policy were duly paid by the settlor 
during his life. 

The settlor died on Dec. 9, 1921, having by his will dated July 8, 1921, appointed 
his wife the defendant Dame Ethel Maud Pearson and his son the defendant Sir 
Neville Arthur Pearson to be the executors thereof and they duly proved his said 
will on Jan. 21, 1922. 

By an indenture dated Aug. 12, 1922, and made between the defendant Dame 
Ethel Maud Pearson of the first part, the defendant Marion Pearson of the second 
part, the defendant James Carter Harrison of the third part and the defendants 
Sir Milsom Rees and Sir Neville Arthur Pearson of the fourth part and expressed 
to be supplemental to the 1897 settlement, after reciting (inter alia) that the defen- 
dant Marion Pearson was desirous of retiring from the trusts of the 1897 settle- 
ment, Dame Ethel Maud Pearson in exercise of the power given to her by the 
1897 settlement appointed the defendants Sir Milsom Rees and Sir Neville Arthur 
Pearson to be trustees of the 1897 settlement in the place of the defendant Marion 
Pearson who retired from the trusts thereof. 

Shortly after the death of the settlor there was paid to the defendants Dame 
Ethel Maud Pearson Marion Pearson and James Carter Harrison as the trustees of 
the 1887 settlement in respect of the Clergy Mutual policy the sum of £2096 11s. 2d. 
and to the defendants James Carter Harrison Sir Milsom Rees and Sir Neville 
Arthur Pearson as the trustees of the 1897 settlement the sum of £16,275 in 
respect of the Scottish Widows’ policy. 

On the death of the settlor there passed and estate duty became payable on the 
following properties viz. (a) the said sum of £2,096 11s. 2d. (b) the said sum of 


D 


G 


£16,275 (c) the settlor’s own free property and (d) fully paid ordinary shares of H 


£1 each in C. Arthur Pearson, Ltd., which were given by the settlor within three 
years before his death to the defendant Sir Neville Arthur Pearson and were 
valued at £1,000. 

The said Peter Keary died on Jan. 29, 1915, and the defendants Dame Ethel 
Maud Pearson Marion Pearson and James Carter Harrison were at the death of the 
settlor the trustees of the 1887 settlement and as such were under s. 8 (4) of the 
Finance Act, 1894, accountable for estate duty on the said sum of £2,096 lls. 2d. 
paid in respect of the Clergy Mutual policy. The present trustees of the 1897 
settlement were the defendants James Carter Harrison Sir Milsom Rees and Sir 
Neville Arthur Pearson and as such were under s. 8 (4) of the Finance Act. 1894, 
accountable for the estate duty payable in respect of the said sum of £16,275 paid 
in respect of the Scottish Widows’ policy. The defendants Dame Ethel Maud 
Pearson and Sir Neville Arthur Pearson as the executors of the settlor's will were 
accountable for the estate duty on the sum of £66,241 11s. 9d. being the value of 
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the settlor’s own free property. The defendant Sir Neville Arthur Pearson as the 
donee of the said shares which were given to him by the settlor as aforesaid was 
accountable for the estate duty on the said sum of £1,000 being the value of the 
said shares. 

The Crown claimed payment of the estate duty payable on the said sums of 
£2,096 11s. 2d., £16,275, £66,241 11s. 9d., and £1,000 at the appropriate rate on 
the basis of all the said sums being aggregated, but the defendants contended that 
the settlor never had an interest in the said policies or either of them and that 
each of the said sums of £2,096 11s. 2d., £16,275, and £1,000 was to be treated as 
an estate by itself and was liable for estate duty on that basis only and the defen- 
dants refused to pay estate duty at the appropriate rate applicable on the footing 
of all the sums upon which estate duty was payable being aggregated together. 

The information prayed: (i) To have it declared that on the death of the settlor 
estate duty became payable upon the said four sums of £2,096 11s. 2d., £16,275, 
£66,241 11s. 9d., and £1,000 at the rate appropriate on the footing of their being 
aggregated together for the purpose of determining the rate of duty. (ii) To have 
it declared (a) that the defendants Dame Ethel Maud Pearson, Marion Pearson, 
and James Carter Harrison were accountable for estate duty at the appropriate 
rate on the said sum of £2,096 11s. 2d.; (b) that the defendants John Carter 
Harrison, Sir Milsom Rees, and Sir Neville Arthur Pearson were accountable for 
estate duty at the appropriate rate on the said sum of £16,275; (c) that the defen- 
dants Dame Ethel Maud Pearson and Sir Neville Arthur Pearson were accountable 
for estate duty at the appropriate rate on the said sum of £66,241 11s. 9d.; and 
(d) that the defendant Sir Neville Arthur Pearson was accountable for estate duty 
at the appropriate rate on the said sum of £1,000. (iii) That an account should, if 
necessary, be directed to ascertain the amount of estate duty payable in respect 
of each of the said sums at the appropriate rate on the footing of the aforesaid 
declarations together with interest thereon; and that the defendants respectively 
should be ordered to pay to the Inland Revenue Commissioners the amount of the 
said duty and interest for which they were respectively accountable. 


The Attorney-General (Sir Patrick Hastings, K.C.), W. R. Sheldon, and T. 
Colquhoun Dill for the Crown. 
Sir William Finlay, K.C., C. A. Bennett, K.C., and W. Coppin for the taxpayers. 


ROWLATT, J.—In this case the question is whether the Crown are entitled to 
aggregate, under the familiar principle of the Finance Act, 1894, moneys the 
proceeds of policies on the life of the deceased. There were two policies. They 
were settled on the occasion of two marriages. Both of them were taken out by 
the deceased a short time before the settlement. They were both kept up by the 
deceased, and were settled on terms that the moneys payable on the death of the 
deceased should go, speaking generally, for the benefit of the wife for life with 
remainder to children, and in default of issue to the settlor, the deceased. 

I do not know that it is necessary to decide it, but it seems to me that in a case 
like that there is no property which passes on the death of the deceased under s. 1 
of the Act of 1894 alone, however it would be if the policy was unsettled. What- 
ever it is, it has gone from him before his death. If he has no living interest in 
the policy at all, there is nothing to have. But it is brought in under s. 2 (1) (d) 
of the Act of 1894. Section 2 (1) provides: 

“Property passing on the death of the deceased shall be deemed to include 
the property following, that is to say: . .- (d) any annuity or other interest 
purchased or provided by the deceased .. . to the extent of the beneficial 
interest accruing or arising by survivorship.” 

That the policy moneys in a case like this are liable under that clause is clear 
upon authority beginning with A.-G. v. Robinson (1). I do not know whether it is 
necessary to say, as @ matter of microscopic analysis, whether what is deemed to 
pass is the interest limited to the amount of the beneficial interest arising or 
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or whether one goes straight to the words *‘‘beneficial interest gram 
‘no’’ and says that the beneficial interest arising or accruing out of an 
pelea Bates or provided by the deceased is what is to be deemed 
. property that is passing. ; 
: ie epere contended that the reasoning of the Lord Chief Baron 
in Robinson's Case (1) showed that the property which was to be deemed to pass 
was the beneficial interest accruing or arising, i.e., the policy moneys which were 
payable on the death. The passages which have been read from the Lord Chief 
Baron’s judgment seem to me to put it that way, although in the Court of Appeal 
in A.-G. v. Murray (2), in which they approved of this judgment, it was said in 
the judgment of the court ([1904] 1 K.B. at p. 172): ‘‘A policy is plainly property 
within the scope of s. 2, and we can see no ground for excluding it from sub-s. 
(1) (d).’’ Although he uses the word ‘“‘policy,’’ he is generally approving the 
reasoning of the Lord Chief Baron. Therefore I may take it that what passed 
here was in strictness of language the beneficial interest accruing or arising on 
the death of Sir Arthur Pearson. 

The only difficulty arises upon s. 4 of the Act of 1894. So far as property passes 
there is not any dispute, because the executors agree that duty must be paid under 
this Act. The question is as to aggregation, and for that purpose it does not 
matter how one reads the decision in A.-G. v. Robinson (1). The argument for 
the taxpayers upon sect. 4, however, starts with the point that what passes is the 
beneficial interest accruing or arising. Had the deceased ever an interest in the 
moneys which arose? One cannot help feeling that the general scope of the Act 
was that the man enjoyed something during his life; and if he enjoyed it at all it 
must be deemed to pass. But I have to look at the words of the Act, and I cannot 
see that he had no interest. ‘‘An interest’’ is a precise expression. I think that 
the deceased had an interest in this benefit which was to arise or accrue on his 
death. He could never enjoy it in possession, but he had an interest before he 
settled the policy, although it was a remote one. He had it all his married life 
contingently on the failure of his issue. If his wife and his children had pre- 
deceased him the legal position would not have altered, but his interest would 
have become a very proximate one and an extremely valuable one and he would 
have died worth the capital value of the insurance money. 

Under those circumstances my judgment must be for the Crown. 

Judgment for the Crown. 


Solicitors : Solicitor of Inland Revenue; Carter, Harrison & Co. 


[Reported by J. S. Scrrmceour, Ese., Barrister-at-Law. | 
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SHIPMAN v. SHIPMAN 


{Court or AppEaL (Sir Ernest Pollock, M.R., Atkin and Sargant, L.JJ.), 
March 19, 1924] 


[Reported [1924] 2 Ch. 140; 93 L.J.Ch. 882; 131 L.T. 394; 
40 T.L.R. 483; 68 Sol. Jo. 498] 

Husband and Wife—Matrimonial home—Property of wife—Right to exclude 
husband—Husband's conduct amounting to matrimonial offence or such as 
to afford wife defence to restitution suit—Married Women’s Property Act, 
1882 (45 & 46 Vict., c. 75), s. 12. 

A husband will not be restrained from entering premises belonging to or in 
the occupation of his wife to enjoy the matrimonial consortium, or from inter- 
fering with her possession thereof, unless he has been guilty of a matrimonial 
offence which would constitute a ground for relief in a matrimonial suit by 
the wife or of such misconduct as would enable her to resist a petition for 
restitution of conjugal rights, or, semble, as would damage the property. 


Notes. Applied: Boyt v. Boyt, [1948] 2 All E.R. 436. Considered: Gorulnick 
v. Gorulnick, [1958] 1 All E.R. 146. Referred to: Gottliffe v. Edelston, 1930) 
2 K.B. 378; Richman v. Richman (1950), 66 (pt. 2) T.L.R. 44. 

As to wife’s remedies for security of her property, see 19 Hatspury’s Laws (3rd 
Edn.) 897 et seq.; and for cases see 27 Dicest (Repl.) 258-260. For Married 
Women’s Property Act, 1882, see 11 Hatssury’s SratruTEs (2nd Edn.) 799. 


Cases referred to: 

(1) Green v. Green (1840), 5 Hare 400, n.; 67 E.R. 967; 27 Digest (Repl.) 
258, 2087. 7 

(2) Wood v. Wood (1871), 19 W.R. 1049; 27 Digest (Repl.) 258, 2088. 

(3) Symonds v. Hallett (1883), 24 Ch.D. 346; 53 L.J.Ch. 60; 49 L.T. 380; 382 
W.R. 103, C.A.; 27 Digest (Repl.) 258, 2090. 

(4) Weldon v. de Bathe (1884), 14 Q.B.D. 339; 54 Ld. Ba 118758 1.7, 520; 
33 W.R. 328; 1 T.L.B. 171, C.A.; 27 Digest (Repl.) 259, 2095. 


Appeal from an interlocutory order by Russet, J., granting an interim injunc- 
tion restraining the defendant from entering or trespassing upon the premises, the 
property of his wife, the plaintiff, where they lived together. 


A. R. Taylour for the husband. 
G. D. Johnston, for the respondent, was not called upon to argue. 


SIR ERNEST POLLOCK, M.R.—I think this appeal must be dismissed with 
costs. The parties were married in 1920, and the story of the married life is told 
in the affidavits. There is no doubt the husband has misbehaved as a husband. 
The wife purchased this house, and she has been living there with her daughter 
and her husband. The charge made by the wife against the husband is that he 
has not been industrious, but has been drinking, and I think that there is some 
solid ground for this, even if it be exaggerated, because the husband admits that 
he was “‘rarely’’ the worse for drink, and he admits that he struck his wife, 
though, he says, it was in self-defence. In any case, it looks as if he had rendered 
their life together very difficult. The wife, apparently, provided a business for the 
husband to go to, and, she says, that by his mismanagement it failed. Since its 
failure, the husband has been unemployed. His conduct to the wife is complained 
of by her, and she says it is impossible for her to live with him. Her evidence - 
confirmed by her daughter and the neighbours. In the circumstances, eee 
no proceedings have been taken before a magistrate for judicial separation, I think, 
there is evidence that the husband has been guilty of grave misconduct. 

This matter comes before us on an order made by Russet, J., on an ee 
locutory application before trial. The action is brought for a declaration that the 
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is par vife’s separate estate, and Russet, J., has made an order 
esi Lager ete until judgment or further order from ine es 
house. RvusseLL, J., put into operation s. 12 of the Married Women’s ai y 
Act, 1882. That section is in wide terms, and [as amended by the Law mee 
(Married Women and Joint Tortfeasors) Act, 1935, Scheds. I and II] it provides 


that : 

“Every woman, whether married before or after this Act, shall have in her 
own name against all persons whomsoever, including her husband, the same 
civil remedies . . . for the protection and security of her own property, as if 
she were a feme sole, but, except as aforesaid, no husband or wife shall be 
entitled to sue the other for a tort.’’ 

Russet, J., has determined that for the purpose of protecting the house, it was 
right to grant the injunction. There may be some confusion of thought as to why 
these rights were given to a wife, because husband and wife stand in very special 
relationship to each other, and one must not forget, when looking at s. 12, that 
they have a paramount duty to live together, and it is merely statute law which 
vives them relief in certain unhappy cases. I do not wish to appear to overlook 
the duty of spouses to live together, if possible. But here the case is one in 
which the injunction was granted only until the trial of the action. It is not a 
final adjudication, it is only an order to keep the matter in statu quo. In Green 
v. Green (1) an injunction was granted enforcing the rights of a wife as regards 
her separate property. In Wood v. Wood (2) an injunction was granted in order 
to carry out the terms of a contract by which the wife was installed as manageress 
of a hotel. In Symonds v. Hallett (3) an injunction, which was also an interim 
injunction, was granted against the husband to prevent him from ‘‘invading’’ a 
leasehold house which had been settled on the wife. Without going any further, 
it is quite clear that the courts have interfered to protect the property of a wife 
when that property has been secured to her as her separate property, and still more 
should this be done since the passing of the Married Women’s Property Act, 1882. 
But I wish to associate myself with a caution which was expressed by Corton, L.J., 
in Symonds v. Hallett (3), when he said (24 Ch.D. at p. 351): 


“To say that she is a feme sole is a mere hypothesis and an imagination, 
because she has a husband; though, as regards property, she is to be con- 
sidered as a feme sole. Expressions have been used that she is entitled to be 
there in all respects as a feme sole, and to be protected against her husband’s 
acts as if he were a stranger. That is very true as regards the property. But 
is the husband to be considered a Stranger because the property is vested in 
her for her separate use? That is a point which those who assert that the 
husband is to be considered a stranger must prove.”’ 


That was afterwards re-affirmed in Weldon v. de Bathe (4), and, I think, it 
correctly states the doctrine of courts of equity in protecting the property of a wife. 

I desire to associate myself with those words, and, while regarding the property 
of a wife as a proper Subject for protection, we must also regard the duties of 
Spouses to each other. There is, however, in the present case, in my opinion, 
evidence of conduct by the husband which would justify the wife in maintaining a 
matrimonial suit against him, as, for instance, in defending a suit for restitution 
of conjugal rights. She is in a position to defend herself in matrimonial pro- 
ceedings. In those circumstances, I think that Russexx, J., was right in granting 
an injunction for the security of the wife’s property until trial, under the terms ot 
a. 19. and I think that the order for an injunction should be affirmed, though, in 
my Opinion, its terms should be altered by the omission of the words ““trapenbinig 


thereon”’ and the substituti r 
A cee on of the words ‘‘or otherwi i ing wi e 
nie . a or otherwise interfering vith the 


ATKIN, L.J.—I agree. 


reasons are not altogether id 
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This is a matter of great importance, and, as my 
entical with those of the learned judge, T will express 


wi 
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them in a few words. It is a remarkable thing that if a wife has, under the Act 
of 1882, the right which is claimed here, there is no correlative right given to the 
husband. Now, s. 12 is very clear. Applying that section, the learned judge 
granted an injunction finding that the husband’s living in the house would diminish 
its value. That is a view of the facts which I am not prepared to accept. I think 
there is no evidence that the value of the house would be materially diminished. 
I do not think there was any evidence that the taking of lodgers was prevented by 
the husband's presence. It was contended before us for the husband that those 
were the only circumstances in which the Act would apply. I do not think so, I 
think the rights given to a wife are much wider, I think she was intended to have 
all the rights and all the remedies that every owner of property was intended to 
have, and the question is whether she has those rights in respect of the matri- 
monial home against her husband. That is a matter of public importance. It is 
the duty of husband and wife to live together, and if one or other wilfully absents 
himself or herself, that is a matrimonial offence. And if a wife without good cause 
seeks to exclude her husband from the matrimonial home, she seeks to get the 
court to enable her to evade a duty. Therefore, I should be reluctant to lay down 
a rule that a wife can treat her husband in the same way as a man not her 
husband. So, perhaps, in normal circumstances, the husband may have a right 
to enter the matrimonial home for duties which it is not only his right to demand, 
but his duty to render, and I think, in those circumstances, the husband would 
be guilty of no misconduct if his innocent presence did some damage, and I think 
the wife would have no claim. But such a right of the husband would be limited 
to being on the premises to enjoy the matrimonial consortium, and if the husband 
were guilty of conduct which would be a ground for a petition by the wife, or 
would enable her to resist a petition for restitution of conjugal rights, the effect 
would be that he would forfeit the privileged position he held previously, and 
would be relegated to the position of any other person. In no circumstances would 
he have the right to interfere with the rights of the wife in a way detrimental to 
her separate property. 

In the present case, I think that there was evidence of cruelty and drunkenness, 
which was corroborated by the daughter and by the neighbours, and there were 
even admissions by the husband that he was drunk and that he struck his wife. 
I think there is evidence before the court that if the wife were compelled to live 
with her husband, she might be obliged to give up her property altogether or be 
exposed to his cruelty and violence. In these circumstances, I think the right 
course was to protect her, and I agree that the appeal should be dismissed. 


SARGANT, L.J.—The words of s. 12 are very clear, and in terms cover this 
case. An injunction against a stranger would be given as a matter of course, but 
the special position of husband and wife in relation to their matrimonial duties 
has to be considered. As Corton, L.J., says in Symonds v. Hallett (3) (24 Ch.D. at 
p. 351), in the passage read by the Master of the Rolls, her rights of property must 
not make her husband a stranger to her. But the remedy invoked here is a 
special remedy, and a discretionary remedy, and I do not think the court should 
grant it if it were sought from mere caprice on the part of the wife. But I do not 
think that that is so here. I think the husband’s conduct is such that he has 
apparently lost the right to the matrimonial consortium, and, therefore, he is in 
no better position than a stranger, and I think, therefore, that the injunction was 
Se aiaaits Appeal dismissed. 

Solicitors: Bircham & Co.; Cartwright, Cunningham & Co. 

[Reported by G. P. Lancwortuy, Esq., Barrister-at-Law. |] 
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WILLIAMS v. BALTIC INSURANCE ASSOCIATION OF 
LONDON, LTD. 


(Krva’s Bencu Drviston (Roche, J.), May 26, 27, 1924] 
[Reported [1924] 2 K.B. 282; 93 L.J.K.B. 819; 131 L.T. 671; B 
40 T.L.R. 668; 68 Sol. Jo. 814; 29 Com. Cas. 305] 


Insurance—Motor insurance—Third party risks—Insurance of friend or relative 
of insured driving with his consent—Interest of insured—Insurance on 
‘‘goods''—Life Assurance Act, 1774 (14 Geo. 3, c. 48), s. 1, s. 3, 8. 4. 
The insured was the owner of a private motor car and insured the same 
with the respondents under a policy issued by the respondents and dated C 
July 19, 1921. During the period covered by the policy, on Oct. 27, 1921, 
while the car was being driven by the insured’s sister, I.C.W., a licensed 
driver, with the insured’s general knowledge and consent, an accident hap- 
pened which caused personal injuries to persons then in the car as passengers 
who were not in the insured’s employment or members of the insured'’s house- 
hold. An action was, therefore, brought in the King’s Bench Division by the D 
persons injured against the insured and I.C.W., as defendants, to recover 
in respect of damage suffered by the plaintiffs. The action was tried before 
McCarpig, J., and a common jury on Nov. 30, and Dec. 1, 1922, and, in 
accordance with the verdict, judgment was entered in favour of the insured, 
and for the plaintiffs against the defendant, I.C.W., for £2,900 with costs. 
The plaintiffs’ costs were taxed at £262 12s. 8d., making the amount of the E 
judgment £3,162 12s. 3d. The insured claimed that the respondents were 
liable under the policy to indemnify I.C.W. against all sums for which she be- 
came liable under the judgment. This claim was disputed by the respondents. 
By a clause in the policy the respondents insured the insured against ‘‘all sums 
for which the insured (or any licensed personal friend or relative of the insured 
while driving the car with the insured’s general knowledge and consent) shall F 
become legally liable in compensation for loss of life or accidental bodily injury 
caused to any person . . . and caused by any motor vehicle belonging to the 
insured described in the schedule hereto, to an unlimited amount in respect of 
each accident... .’’ 
Held: the liability of the insured’s sister was covered by this clause; on the 
true construction of the policy the motor car was the subject of the insurance G 
and the policy was a policy bona fide made on goods (the motor car) within 
s. 4 of the Life Assurance Act, 1777; and, therefore, it was not a gaming policy 
within s. 1 of the Act, nor was the amount recoverable by the insured limited 
by s. 8, and the insured was entitled to succeed on his full claim. 


Notes. Considered: Tattersall v. Drysdale, [1935] All E.R.Rep. 112; Digby v. 
General Accident, Fire and Life Assurance Corpn., Ltd., [1940] 1 All E.R. 514. u 
Referred to: Vanderpitte v. Preferred Accident Insurance Co. of New York, [1932] 
All E.R.Rep. 527; Digby v. General Accident, Fire and Life Assurance Corpn., 
Ltd., [1942] 2 All E.R. 819; Prudential Staff Union v. Hall, [1947] K.B. 685. 

As to motor vehicle insurance, see 22 Hatspury’s Laws (8rd Edn.) 353 et seq.; 
and for cases see 29 Diarst 408. For Life Assurance Act, 1774, see 13 Hatspury’s 
Statutes (2nd Edn.) 7. ; 
Cases referred to: 


(1) Waters v. Monarch Life Assurance Co. (1856), 5 BE. & B. 870; 25 L.J.Q.B. 
302; 26 1.7.0.8. 217; 2 Jur.N.S. 875; 4 L.R. 245; 119 E.R. 705: 29 Direst 
311, 2568. ? ‘ » «v9 1718es 
(2) Dats v. Lancashire Insurance Co. (1885), 11 S.C.R. 92; 29 Digest 311 
2566 ii. g . 


(3) Rhind v. Wilkinson (1810), 2 Taunt. 287; 127 E.R. 1068; 29 Digest 102. 499 
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Also referred to in argument: 

Wilson v. Jones (1867), L.R. 2 Exch. 139; 36 L.J.Ex. 78; 15 L.T. 669; 15 W.R. 
485; 2 Mon.L.C. 452, Ex. Ch.; 29 Digest 116, 709. 

Halford v. Kymer (1830), 10 B. & C. 724; 8 L.J.0.S.K.B. 311; 109 E.R. 619; 

_ 29 Digest 346, 2792. 

Lucena v. Craufurd (1806), 2 Bos. & P.N.R. 269; 127 I... 630, H.L.; 29 Digest 
97, 555. 

Routh v. Thompson (1809), 11 East. 428; 103 E.R. 1069; 29 Digest 303, 2495. 

Stockdale v. Dunlop (1840), 6 M. & W. 224; 9 L.J.Ex. 83; 7 L.T. 804; 4 Jur. 
681; 151 E.R. 391; 29 Digest 107, 641. 

Sunderland Marine Insurance Co. v. Kearney (1851), 16 Q.B. 925; 20 L.J.Q.B. 
417; 18 L.T.O.S. 83; 15 Jur. 1006; 117 E.R. 1136; 29 Digest 87, 462. 


Special Case stated by arbitrators for the opinion of the court. 
The facts appear in the headnote and the judgment. 


Schiller, K.C. (H. D. Samuels with him), for the insurance company. 
Claughton Scott, K.C. (Shakespeare with him), for the insured. 


ROCHE, J.—This case arises upon an award stated in the form of a Special Case 
by arbitrators. The question submitted by the Case is whether, upon the true 
construction of a certain policy of insurance and of a certain statute relating to 
insurances relied upon by the insurers, the award of the arbitrators is right or 
wrong. The argument has covered a very wide area and has raised many points of 
interest, but because, in my judgment, the real point in the case is inherently 
simple and it is unnecessary for me to traverse all the ground that the argument 
has, rightly, covered, I propose to deliver my judgment now. 

The matter arises in the following manner. The claimant in the arbitration, 
Mr. Eric Bransby Williams, owned an Austin motor car. When driven by his 
sister, Miss Bransby Williams, who was, within the meaning of certain expressions 
in a policy to which I will hereafter refer, both a licensed driver and a driver of 
Mr. Bransby Williams’ motor car with his general knowledge and consent, a serious 
accident happened which resulted in certain passengers in the motor car so driven 
sustaining serious injuries and formed the subject-matter of an action tried in this 
Division. As the result of the trial of that action, Mr. Bransby Williams was held 
not liable, and Miss Bransby Williams was held liable in a sum for damages and 
costs amounting to £3,162. The action was defended under the guidance of the 
insurance company; it was done without prejudice, and nothing arises out of that 
fact. I mention it to show that the whole of the matter was carefully and properly 
attended to. 

The claim in the arbitration was made under the insurance policy, and was a 
claim that what Miss Bransby Williams was found liable to pay should be borne 
by the insurance company. The policy bore date July 19, 1921, and was a time 
policy covering the Austin car to which I have referred for a period from June 27, 
1921, to June 27, 1922. The clause which I have to consider is in a printed form. 
Presumably this company issues a considerable number of policies with this printed 
clause in it, and I am informed, and I readily believe, that it is a common clause 
in motor-car policies. That is of some importance, because the main contentions 
which have been raised before me were apparently raised before the arbitrators, 
and so far as the industry and research of learned counsel can discover they have 
never been raised before the hearing of this case. That fact does not make the 
arguments bad, but it shows that the matter is one of an almost strange novelty, 
just as it is one of prime importance. 

The clause in question seems to me, in spite of the argument I have heard to the 
contrary, perfectly plain and unambiguous. It reads in this way: 


“The association [the insurers] hereby agree to indemnify the insured during 
the period of the policy against... Claims by the public: Against all sums for 
which the insured (or any licensed personal friend or relative of the insured 
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7 - es 
while driving the car with the insured’s general knowledge and consent) shall 

5 


become legally liable in compensation for loss of life or accidental bodily injury 
5 


caused to any person”’ = ; 
other than excepted persons. That would seem to cover Miss Bransby Biermann 
liability. She was, as is found, a licensed person, she was a relative t : a : 
she was driving his car, and she was driving it with his general knowledge an 
consent, she became liable to pay compensation for accidental bodily injury. I 
hold, without the slightest doubt and hesitation, that what happened was the very 
thine which was covered by that clause. The contention of counsel for the in- 
eyrnhce company depended on a somewhat strained interpretation of the clause, 
and the introduction of a number of words which are not there. It may be para- 
phrased somewhat in this way, that since the indemnity was to the insured, and 
that was Mr. Bransby Williams, the only thing which was covered by cl. 2 was the 
sum which the insured, Mr. Bransby Williams, would become legally liable to pay, 
whether he became legally liable to pay because a licensed personal friend or 
relative of his drove the car with his knowledge or consent, or otherwise. All I 
can say is that, in my judgment, those words in the policy are incapable of meaning 
that, and do not mean what is so suggested. 

I pass to a matter of greater difficulty, and here again I have arrived at a clear 
conclusion. It was said before the arbitrators that this insurance, which now 
ex hypothesi is an insurance for and on behalf of Miss Bransby Williams as well 
as Mr. Bransby Williams, is a wager, and that it is, therefore, hit by the Life 
Assurance Act, 1774, which is directed against gaming and wagering. Before re- 
ferring to the provisions of the Act, it is, perhaps, permissible to look at the matter 
from the point of view of ordinary common life. I should say that it would very 
much surprise any person who takes out a policy such as this, knowing that his 
son, or his daughter, or his wife, or any member of his family, may have occasion, 
in order to conduct the necessary affairs of the household under modern conditions, 
to drive his car for the common benefit of himself and the family, to be told that 
when he takes care by the policy to cover the liability that may occur to third 
parties he is gaming. It is a conclusion which would strike such a person, I think, 
as very strange. For a general discussion of the attitude of the law to insurance 
with or without interest and gaming, I would simply refer to the very excellent and 
useful book of Mr. Macamutvray on INSURANCE (1912), at p. 103. It is sufficient 
to say, as was stated long ago, that, unless prohibited by some Act, there is nothing 
in the common law of England which prohibits an insurance, even though no 
interest exists; it may be necessary for certain purposes to show that interest, but 
there is no general prohibition by law. It is said that the Act of 1774 renders these 
insurances which the company have issued, and which they, no doubt, desire to 
honour, contrary to the law, and that this policy is a gaming, wagering policy 
which is prohibited by law. 

— ae after a recital as to the mischievous kind of gaming which was going on, 
enacted : 


ae 


... that from and after the passing of this Act no insurance shall be made by 
any person or persons, bodies politic or corporate, on the life or lives of any 
person or persons, or on any other event or events whatsoever, wherein the 
person or persons for whose use, benefit, or on whose account such policy or 
policies shall be made shall have no interest .. .”’ : 


The Act goes on to enact by s. 2: 


“Tt shall not be lawful to make 
person or persons or other ey 
policies the person’s or perso 


By s. 8: 


any policy or policies on the life or lives of any 
ent or events without inserting in such policy or 
ns name or names interested therein . . .”’ 


“In all cases where the insured hath intere 


st in such life or lives, event or 
events, no greater sum shall be recovered or 


received from the insurer or in- 


F 


H 
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surers than the amount or value of the interest of the insured in such life or 
lives, event or events.”’ 


In s. 4 there is a proviso excepting out of the operation of the Act any insurance 
bona fide made ‘“‘by any person or persons on ships, goods, or merchandise."’ 
Marine insurance had already been dealt with by Acts of Parliament. What is 
said here, in short, is that Mr. Bransby Williams is not interested in Miss Bransby 
Williams’s liability; that the policy is made out in his name, and he, not being 
interested, cannot recover by reason of s. 1 of the Act; and that Miss Bransby 
Williams, who might be said to be interested, cannot recover because her name is 
not in the policy; that at all events, by s. 3 of the Act, Mr. Bransby Williams 
cannot recover any more under the policy than expresses his own interest, and that, 
as regards this matter, is nil. 

The astonishing thing is how much of the argument in this case is really covered, 
and, in my judgment, concluded, in the famous argument of Mr. Mellish in 
Waters v. Monarch Life Assurance Co. (1) (5 E. & B. at p. 870). The conclusive 
answer, in my judgment, to the argument in this case was the one offered by 
Mr. Mellish to the argument of the company in Waters’ Case (1). Waters’ Case (1) 
was a case of a warehouseman who held goods under the terms that he was not 
responsible for their destruction by fire, and who claimed on an insurance policy 
against loss by fire. The warehouseman recovered for the benefit of the people to 
whom he was not liable and who were not named in the policy. It was objected 
that the statute which we are now considering applied. Mr. Mellish dealt with 
the matter, ibid. at p. 877. He says: 


“At common law, even if the contract were with persons having no interest at 
all, a contract of assurance was good.... If therefore there is any illegality, 
it must be by statute. The statute is the only statute bearing on the sub- 
ject... . A common notion has prevailed that this proviso [i.e. the proviso 
in s. 4 of the Act] excepts only marine insurances, but there is no authority 
to that effect; the proviso does not except insurances on goods in ships, but 
insurances on ships, goods, and merchandises.”’ 


Then there is a great deal of argument about the benefits and the desirability of 
floating policies being legal, to every word of which I subscribe, and to which the 
learned judges subscribed in giving their judgments in that case. Indeed, Mr. 
Lush, who argued to the contrary in the case, did not resist the conclusion that 
that was a policy on goods, and the court adopted that view. 

I am satisfied that the policy in the present case is a policy on goods. The 
motor car is the subject-matter of the insurance; the motor car is a chattel and 
‘‘goods”’ just as much as that over which the warehouseman had control. It is 
said that this clause covering what are called third-party risks is not an insurance 
on goods. That argument, in my judgment, rests on altogether too narrow a con- 
struction of s. 4 of the Act of 1774. If that argument were right, so far as I can 
judge, the collision clauses in marine policies, which are not clauses on the ship or 
on the goods, would be within the mischief of the earlier part of the Act. It has 
long ago been held that an ordinary policy on a ship or a policy on goods does not 
earry with it protection against the risks which are covered by the well-known 
collision clause. It is in a different sense and in a different way a cover against 
third-party and similar risks as is this policy. Those are my reasons for holding 
that this policy is an insurance on @ motor car and incidental to it is the clause 
which contains provisions as to what are called third-party risks. 

If that is right, as I hope and believe it is, the rest of the argument disappears. 
It would be sufficient, I think, on the other points to say that; but if this case goes 
further, and it becomes material for the insured to rely on anything further upon 
the question of interest counsel for the insured has argued that Mr. Bransby 
Williams was interested in Miss Bransby Williams's protection against such claims 
as this. He has further argued that Miss Bransby Williams is herself interested, 


and it is admitted that she is interested in her protection against claims. He has 
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further argued that she is interested, as the driver aes a witenrre. at 
car itself, sufficiently for insurance purposes. i do not deci = ose : ‘ : r; 
saat ing that I think there is a great deal in them. Even wit regard to the 
tee ge arent be noticed that in the Marine Insurance Act, 1906, insurable 
et comes to be described—I will not say defined—in 8. 5, and one of the items 
of description is a statement that a person is interested in a marine pein. 
where he may incur liability in respect thereof, that is, in respect of the property 
in question. I do not propose to travel farther into the most interesting, but 
extensive, region of insurable interest. One other point has been discussed, and 
that is whether, supposing the Act of 1774 does apply, Miss Bransby Williams is 
not sufficiently named to be able to recover, on the principle id certum est quod 
certum reddi potest. It is unnecessary for me to decide that. If it were necessary 
to come to a decision, I should feel myself unable to come to the conclusion 
that Miss Bransby Williams’s name was inserted in this policy within the meaning 
of s. 2 of the Act of 1774. One last point remains to be mentioned, and that is the 
general argument that Mr. Bransby Williams cannot recover for Miss Bransby 
Williams, or Miss Bransby Williams cannot recover for herself. That is based on 
the argument that I mentioned when I was dealing with the construction of the 
policy, when it said that the insured was Mr. Bransby Williams. That, I think, 
is begging the question. Mr. Bransby Williams is the insured in the sense that he 
is the person who effects the insurance, but, adopting the construction I do of cl. 2, 
he is the insurer for himself and all other the persons mentioned in cl. 2, and, 
accordingly, the contract of the insurers is to pay or indemnify all such persons in 
the event of those things happening against which they insured. The principle of 
Waters v. Monarch Life Assurance Co. (1) in that matter also seems to me to apply 
to this case. My answer to the first question of the arbitrators is that they were 
right and not wrong in their view of the construction of the policy and of the 
statute. 

Returning that answer to the questions submitted in the case, the effect is that 
the award stands. I desire to make an observation in case the question of in- 
surable interest becomes of more importance than it is, having regard to the other 
parts of my judgment. I may mention that reliance was at one time placed by 
counsel for the insurance company on a statement contained in Porter on 
Insurance (6th Edn.) p. 40, to the effect that interest must subsist when the 
policy is taken out. That statement in Mr. Porrer’s book is vouched by a 
reference to Howard v. Lancashire Insurance Co. (2) and reference to the report in 
question seems to show that although that statement in the learned author’s work 
might be justified by something appearing in the judgment, and although the 
judgment itself is, as far as I can judge, abundantly warranted by the facts of the 
case, which seems to show a representation of interest at the time of the policy, 
and an avoidance of the policy because the representation was untrue, yet there is 
at this time of day, in my judgment, no warrant whatever for the broad proposition 
that an interest must subsist when the policy is taken out. It was decided to the 
contrary so long ago as the year 1810, in Rhind v. Wilkinson (3) in a judgment by 
a court consisting, amongst others, of Lorp MansFIELD, C.J., and Lawrence. J. 


The matter is discussed and dealt with in the same sense in s. 179 of Patiiirs on 
INSURANCE (Ist Edn.) Vol. A, D0: 


de ; Award affirmed. 
Solicitors: W. C, Crocker ; Harry Wilson. ff 
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Re HUGHES’ SETTLEMENT. HUGHES v. SCHOOLING. 
Re SMITH. HUGHES v. SCHOOLING 


[Cuancery Division (Tomlin, J.), June 25, 26, 1924] 


[Reported [1924] 2 Ch. 356; 94 L.J.Ch. 57; 133 L.T. 470; 
68 Sol. Jo. 791] 


Settlement—Marriage settlement—Covenant to settle after-acquired property— 
All property to which wife was then or should during coverture become 
entitled whether in possession, reversion, or otherwise except ‘‘any legacy or 
other property acquired at one and the same time not exceeding in amount 
or value the sum of £200’’—Reversionary interest belonging to wife at date of 
settlement—A pplication of exception—Date as at which value to be ascer- 
tained. 

An exception from an after-acquired property clause in an ante-nuptial 
settlement of ‘‘any legacy or other property acquired at one and the same 
time not exceeding in amount or value the sum of £200"’ applies to a rever- 
sionary interest belonging to the wife at the date of the settlement. 

In ascertaining the value of such reversionary interests acquired at one and 
the same time from different sources the value of these interests must not be 
aggregated, but the value of each must be ascertained, in the absence of a 
contrary intention shown in the settlement, as at the date when it vested in 
possession. 


Notes. Applied: Cannon v. Hartley, [1949] 1 All E.R. 50. 

As to the effect of a covenant to settle after-acquired property on various interests 
in property, see 29 Hatssury’s STaTUTES (2nd Edn.) 572-577; and for cases see 
40 Dicest (Repl.) 535 et seq. 


Cases referred to: 

(1) Hood v. Franklin (1878), L.R. 16 Eq. 496; 21 W.R. 724; 40 Digest (Repl.) 
559, 659. 

(2) Re Hooper's Trusts (1865), 5 New Rep. 463; 12 L.T. 187; 11 Jur.N.S. 479; 
18 W.R. 710; 40 Digest (Repl.) 559, 652. 

(3) Re Mackenzie's Settlement (1867), 2 Ch. App. 345; 36 Tia .Ch.,. 8203.18 L.T. 
138; 15 W.R. 662, L.JJ.; 40 Digest (Repl.) 544, 536. 

(4) Re Clinton’s Trust, Holloway’s Fund, The Same, Weare’s Fund (1871), L.R. 
13 Eq. 295; 41 L.J.Ch. 191; 96 L.T. 159; 20 W.R. 326; 40 Digest (Repl.) 
560, 666. : 

(5) Cornmell v. Keith (1876), 8 Ch.D. 767; 45 L.J.Ch. 689; 35 L.T. 29; 24 W.R. 
633; 40 Digest (Repl.) 546, §42. 


Also referred to in argument: : 
St. Leger v. Magniac, [1880] W.N. 183; 40 Digest (Repl.) 559, 660. 
Re Pares, Re Scott Chad, Scott Chad v. Pares, [1901] 1 Ch. 708; 70 L.J.Ch. 426; 
81 L.T. 385; 40 Digest (Repl.) 560, 664. 


Originating Summonses to determine whether certain property comprised in an 

old settlement and also a fund representing a legacy were caught by covenants to 
le after-acquired property. 

ae Piva cas of facts is taken from the judgment: “By a settlement 
dated July 15, 1872 (hereafter referred to as the 1872 settlement), and made in 
contemplation of the marriage of William Hughes and Ann Hall Hughes (therein 
referred to by her then name of Ann Hall Smith) it was declared that the frnsseet 
should stand possessed of a sum of £570 Scinde, Punjab, and Delhi Railway stock 
transferred to them and of the moneys to become payable on three policies of 
assurance on the life of William Hughes assigned to them upon trust ... to pay the 
income of the said premises and of the investments from time to time representing 
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her life and after her death to William 


Huches and after the death of the survivor of Ann Hall Hughes and William mings 
to stand possessed of the said trust property and the income thereot ‘ trus or 
all or any the children or child or the said then intended marriage who being a 
son or sons should attain the age of twenty-one years or being daughters or a 
daughter should attain that age or marry under that age and if more than one 
in equal shares. By the will, dated May 15, 1872, of John Smith (the father of 
Ann Hall Hughes), who died on April 6, 1873, he made a specific ieee and 
certain specific bequests, and then gave to his trustees the sum of £2,500 upon 
trust to pay the dividends or income thereof to his daughter Ann Hall Hughes 
(therein referred to as Ann Hall Smith) for her life for her separate use 
without power of anticipation and after her decease upon trust to divide the 
capital thereof between her children equally who should live to attain the 
age of twenty-one years. William Hughes died on April 15, 1912, and Ann 
Hall Hughes died on Dec. 19, 1923. There were eight children of the marriage, 
two sons and six daughters, all of whom were born after the death of John 
Smith and attained twenty-one years of age. Four of the daughters—namely, 
the defendants Mabel Pulsford Sedgwick, Dorothy Taynton Yates and Katharine 
Sevecke Oak-Rhind, and Winifred Mary Potter—attained the age of twenty-one 
years before the dates of their respective marriages, and they all made ante-nuptial 
settlements, dated respectively April 18, 1902, June 14, 1906, Dec. 30, 1907, and 
June 8, 1909, of property other than their respective reversionary interests under 
the 1872 settlement and under the will of John Smith. Each settlement contained 
a provision in the following terms: 


‘All real and personal property (if any) not hereinbefore settled to which the 
said {intended wife] at the time of the said intended marriage or at any time 
during her now intended coverture shall be or become entitled whether in 
possession, reversion or otherwise (except moveable chattels or effects of house- 
hold domestic or personal use or ornament and except also any legacy or other 
property acquired at one and the same time not exceeding in amount or value 
the sum of £200) and except any sums received as income as distinguished 
from capital shall as soon as circumstances admit and at the cost of the trust 
estate be assured and transferred by the said [intended wife] and by all other 
necessary parties (if any) unto or otherwise vested in the trustees and shall 
be held by them upon the trusts and with and subject to the powers and 


provisions hereinbefore declared and contained concerning the wife’s trust 
fund.’ 


Winifred Mary Potter died on Aug. 19, 1913, and the defendant F. 8. Potter was 
her administrator. At the date of the death of Ann Hall Hughes the funds subject 
to the 1872 settlement were of the approximate value of £1,202 16s. 3d., so that 
the eighth share of a child of the marriage amounted approximately to £150. At 
the same date the sum of £2,500 bequeathed by the will of John Smith was 
represented by investments of the value of £1,523 9s. 6d., so that an eighth share 
amounted approximately to £190. At the date of the settlement made upon the 
marriage of each of the four daughters, her eighth share of the property comprised 
in the 1872 settlement was less in value than £200, and her eighth share of the 


fund representing the legacy of £2,500 b 2 
J : ’ é th "4 4 } 
SNe 00. § equeathed by the will of John Smith 
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the same to Ann Hall Hughes during 


Droop for the plaintiff. 

Roger Turnbull for the truste 

Wilfrid M. Hunt for the thr 
daughter. 
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subject to certain exceptions, for the settlement of her existing and after-acquired 
property. [His Lordship stated the facts and continued:] Now it appears that 
at the date of the marriage settlement and of the marriage shortly afterwards 
solemnised the value of the wife’s one-eighth share in the legacy of £2,500 be- 
queathed by the will of her maternal grandfather exceeded £200 on the footing of 
the then value in possession of the funds representing the legacy, but that at the 
date of her mother’s death the value of the share was less than £200. So far as 
her share in the property comprised in her parents’ marriage settlement is con- 
cerned its value is less than £200, whether that value be ascertained on the footing 
of the value of the property in possession at the date of the settlement or on the 
footing of its value at her mother’s death. It is, therefore, plain that the wife’s 
share under her parents’ settlement is not caught by the clause in her settlement, 
unless either the exception beginning with the words ‘‘except also any legacy or 
other property acquired at one and the same time’”’ is applicable only to future 
interests, or unless this share has to be aggregated with that which came to her 
at the same time in respect of her share of the legacy of £2,500 by reason of the 
absence from this exception of the words ‘‘from one and the same source.’’ There 
is no other reason for suggesting that there should be aggregation at all. 

I am satisfied that the words ‘‘except also any legacy or other property acquired 
at one and the same time’’ cannot be confined to interests acquired by the wife at 
a future date, but that they extend also to interests already acquired at the date 
of the settlement. Further, I do not think that the omission of the words *‘from 
one and the same source”’ from the exception involves the obligation to aggregate 
everything to which the wife has become entitled at the same time, although from 
different sources. I think that each acquisition is treated as a separate matter; 
and although the wife acquired contingent reversionary interests in both funds at 
birth and absolute reversionary interests on attaining twenty-one years of age, so 
that in that sense she acquired them at the same time, still they were separate 
acquisitions, and in the absence of an express provision for aggregation I do not 
think that they ought to be aggregated. That is the conclusion I come to on the 
construction of this clause, and I obtain support for it from Hood v. Franklin (1), 
in which there is cited an earlier case, Re Hooper’s Trusts (2), to the same effect. 

As to the wife’s interest under the will of her maternal grandfather, the further 
question remains whether regard ought to be had to the value of this interest at 
the date of the settlement or to the value of what the wife became actually entitled 
to receive when the interest fell into possession. Counsel on behalf of those 
interested in contending that both the interests in question were caught by the 
settlement, has said all that can be said in support of this view, and he puts his 
argument in several different ways. First, he says that the interests were both 
reversionary interests at the date of the settlement and were then caught by the 
settlement, because the exception did not apply to reversionary interests, or at 
any rate, only applied to future reversionary interests. I have already dealt with 
the contention that the exception only applied to future acquisitions, and I do not 
see any ground for saying that the exception does not extend to interests in 
reversion. This contention therefore fails. Next he says that the value of the 
interest must be ascertained as at the date of the settlement, so that the wife's 
interest in the £2,500 legacy is not within the exception. Of course it is plain that 
whatever be the date at which you take the valuation there will be inconveniences, 
and I doubt whether any assistance can be obtained by weighing the inconveniences. 
I think that all I can do is to put what seems to me the proper construction on the 
language of the clause in the settlement, whatever the resulting inconveniences 
may be. : p ae 

Counsel has cited a number of cases to me on this point—namely, Re Mackenste 8 
Settlement (3), Re Clinton’s Trust, Holloway’s Fund, The Same, Weare’s Fund (4), 
and Cornmell v. Keith (5): I do not think any of these cases really assist him. 
The particular point does not appear to have been before the court in any of these 
cases. It is quite true that there are passages in the judgments which seem to 
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‘s onti bt whether they can fairly be read 
; sypport to counsel's contention, but I dou 
orate os in none of these cases was the mind of the court directed to the 
particular point. It is stated in Norton on Dzeps (1st Edn.), p. 602, that 


‘when only property of a named minimum value is to be settled and the 
wife’s interest is reversionary the sum named mean the value of the property 
itself when it falls into possession, not the value of the reversion when 


acquired’’; de | 
and Mr. Norron cites in support of that proposition the very same cases which 
have been cited by counsel in support of the contrary proposition. I doubt whether 
either side really gains much assistance from these cases. I have also been 
referred to a passage in VAIsEY ON SETTLEMENTS (1888), vol. I, p. 256, where the 


matter is put in this way: 
‘In applying the test of value to a reversionary interest, the present value of 
the land or fund, not that of the reversionary interest in it, is to be taken.”’ 


Now it is true that the learned author there uses the phrase ‘‘the present value 
of the land or fund,’’ but I cannot help thinking that he was using it with rather 
a different meaning from that which counsel suggests that it bears, and that he 
was not directing his mind to the subject of time. He was only stating that it 
was the value of the fund and not of the reversionary interest in the fund that was 
to be taken into account, and was not determining at what date the valuation of 
the actual fund was to take place. 

That is all the assistance the cases and textbooks afford me. However, the 
language of the clause I am construing—and after all that is what I have to con- 
sider—indicates what the correct answer to this question should be, and points to 
the view that the time for applying the test of ‘‘amount or value’’ is the date 
when the interest vests in possession. It is obvious that if any other view were 
taken there might be serious difficulties. It does not in the least follow that the 
reversionary interest would be in a fund which was capable at the date of the 
settlement of any true valuation. It might be an interest in funds liable to violent 
fluctuations dependent on contingencies the happening of which was uncertain at 
the date of the settlement and indeed wholly unanticipated at that time. The only 
reasonable test in matters of this kind is what the beneficiary receives, and, unless 
precluded from that view by the language of this clause, the date of the receipt 
of the interest in possession is the one I should prefer. That is certainly made the 
test here in the case of the exception in favour of income, for the exception is of 
“‘any sums received as income as distinguished from capital.’’ Moreover, the 
expression ‘‘amount or value’’ in the exception of “‘any legacy or other property 

- not exceeding in amount or value the sum of £200” points to the form in 
which the interest is actually received, that is, cash or something acquired in 
specie. The whole clause appears to me to be constructed on that basis. Ly 
therefore, come to the conclusion that on the true construction of this clause 
neither of the two interests in question is caught by the settlement, the first because 
on any view as to the time of valuation it is too small unless there is to be an 
Bay for which I see no ground, and the second because what was actually 

in respect of the share of legacy is less than the minimum amount fixed 
by the exception to the clause. 


Solicitors : Peacock ¢& Goddard. 
[Reported by L. Morcan May, Ese., Barrister-at-Law.] 
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Re NEVILLE. NEVILLE v. FIRST GARDEN CITY, LTD. 
AND OTHERS 


[Cuancery Divisron (Tomlin, J.), October 21, 1924] 


[Reported [1925] Ch. 44; 94 L.J.Ch. 130; 182 L.T. 602; 
41 T.L.R. 2; 69 Sol. Jo. 125] 


Will—Debt owing to testator—Forgiveness—‘‘I forgive all debts owing to me’’-- 

Mortgage debts, charges, and loan stock. 

By a codicil to his will the testator declared: ‘‘I forgive all debts owing to 
me.’’ A substantial part of his estate consisted of debts owing to him at the 
time of his death in respect of money advanced by him on mortgages and 
charges and loan stock issued to him. 

Held: the word ‘‘forgive’’ in the codicil introduced a personal note into the 
matter with which the testator was dealing; on the true construction of the 
will and codicil it appeared that the testator regarded investments as one thing 
and money owing to him in a personal capacity as wholly different; the fact 
that the mortgage debts and loan stock constituted a large part of the testator’s 
estate could be taken into consideration; and, therefore, none of those debts or 
stock fell within the word ‘‘debts’’ in the codicil. 


Notes. Considered: Midland Bank Exccutor and Trustee Co. v. Yarner’s Coffee, 
Ltd., [1937] 2 All E.R. 54; Re Smithers, Watts v. Smithers, [1939] 3 All E.R. 689; 
Re Coghill, Durry v. Burgess, [1948] 1 All E.R. 254. 


Case referred to: 
(1) Re Rayner, Rayner v. Rayner, [1904] 1 Ch. 176; 73 L.J.Ch. 111; 89 1 ps hs 
681; 52 W.R. 273; 48 Sol. Jo. 178, C.A.; 44 Digest 623, 4535. 
Also referred to in argument : 
Moore v. Moore (1863), De G.J. & Sm. 602; 2 New Rep. 347; 32 L.J.Ch. 605; 
8 L.T. 562; 11 W.R. 790; 46 E.R. 238, L.JJ.; 23 Digest (Repl.) 499, 5647. 
Re Derbyshire, Webb v. Derbyshire, [1906] 1 Ch. 135; 75 L.J.Ch. 95; 94 L.T. 
138; 54 W.R. 135; 44 Digest 728, 5816. 
Re Taylor, Taylor v. Tweedie, [1923] 1 Ch. 99; 91 L.J.Ch. 801; 127 L.T. 684; 
38 T.L.R. 850; 66 Sol. Jo. 693, C.A.; 44 Digest 728, 5737. 


Adjourned Summons. 

By his will, dated Aug. 16, 1921, Ralph Neville, after appointing executors and 
giving a large number of pecuniary legacies, devised and bequeathed all his interest 
in Banstead Place Estate, in the county of Surrey, and all his property not other- 
wise disposed of to the defendants, the Worshipful Company of Skinners, at the 
same time expressing the hope that they would be able to carry out his wishes as 
expressed in any future letter or memorandum signed by him. By cl. 13 of the 
will he provided that his executors might at their discretion appropriate any part 
of his estate, ‘‘or the investments for the time representing the same,”’ in or to- 
wards satisfaction of any legacy, and might for that purpose determine the value 
of any part of his estate or the investments thereof. A codicil to the will, dated 
Mar. 25, 1923, contained the following provision: ‘‘I forgive all debts owing to 
me.’ Apart from this the codicil contained ten further legacies, bringing up the 
total of the pecuniary legacies bequeathed by the testator’s will and codicil to 
£21,700. The testator’s estate was valued for probate at upwards of £52,000 net 
personal estate and £10,000 real estate. The testator’s personal estate consisted 
to the extent in value of £22,000 or thereabouts of British and Foreign government 
securities, redeemable debentures and debenture stock in commercial companies, 
and the mortgages and charges and loan stock which were the subject-matter of 
this application. The personal estate also included sums of irredeemable debenture 
stock to the value of about £2,000, and balances on drawing account at various 
banks totalling some £500, a policy of insurance for £200 on the testator’s life, 
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and a number of interest and dividend warrants received i the i heme A 
death (but not cashed) in respect of investments in Britis sornnaee) _ 
stocks and the stocks and shares of railway and other companies. ‘5 executors 
notified His Majesty’s Treasury and the railway and other commercia pe 
and banks concerned of the provision in the testator's codicil forgiving the debts 
owing to him, but no claim had been made by them. a 

The present summons was, however, taken out by the executors at the suggestion B 
of the companies and societies concerned to have it determined whether this pro- 
vision in the testator’s codicil operated as a legacy: (1) To the defendants, the 
First Garden City, Ltd., the National Cottage Society, Ltd., and the Norton 
Cottage Society, Ltd., respectively, of the sums secured by the following mortgages 
and charges (a) A mortgage, dated Jan. 28, 1916, and made between First Garden 
City, Ltd., of the one part, and the testator’s father, Sir Ralph Neville, of the @ 
other part, to secure the sum of £5,000 and interest. (b) Three memoranda of 
agreement and charge dated Dec. 18, 1915, Feb. 15, 1916, and July 27, 1916, and 
respectively made between the National Cottage Society, Ltd., of the one part, and 
the testator’s father, of the other part, to secure the respective sums of £550, 
£731, and £69 and interest. (c) A memorandum of agreement and charge dated 
Sept. 25, 1915, and made between the Norton Cottage Society, Ltd., of the one D 
part, and the testator’s father, of the other part, to secure the sum of £150 and 
interest; and (2) To the defendants, Letchworth Housing Society, Ltd., Co- 
partnership Tenants, Ltd., Howard Cottage Society, Ltd., and Ealing Tenants, 
Ltd., respectively, of the following amounts of loan stock issued by those de- 
fendants to the testator’s father and held by the testator at the date of his death. 

(a) £200 43 per cent. Loan Stock of Letchworth Housing Society, Ltd. (b) £300 E 
4 per cent. Loan Stock of Co-partnership Tenants, Ltd. (c) £300 4} per cent. 
Loan Stock of Howard Cottage Society, Ltd. (d) £200 4 per cent. Loan Stock of 
Ealing Tenants, Ltd. All those mortgages and charges and sums of loan stock 
had passed to the testator under the will of his father. The whole of the mortgage 
debts secured by the mortgages and charges were still owing, and in the case of the 
first-mentioned mortgage, the testator had obtained the increase of the rate of F 
interest payable from 5 to 6 per cent. 

The First Garden City, Ltd., was a company registered under the Companies 
Acts with the object of erecting dwelling-houses, labourers’ and artisans’ cottages, 
and other buildings. There was nothing unusual about its memorandum and 
articles of association except that the dividends on its ordinary shares were, by 
art. 129, not to exceed 5 per cent. per annum. The National Cottage Society, Ltd., 
was a society registered under the Industrial and Provident Societies Acts, 1893 to 
1895, with similar objects. The Norton Cottage Society, Ltd., was a private 
company registered under the Companies Acts with similar objects and with a 
limitation of dividends similar to that in the case of the First Garden City, Ltd. 
The Letchworth Housing Society, Ltd., was a society registered under the In- 
dustrial and Provident Societies Act, 1893, with rules under which the issue of loan H 
stock was authorised. The material rules were : 


Q 


“Rule 23. Loans in general.—(1) The committee may from time to time 
obtain advances of money for the purpose of the society upon the securities of 
bonds, or agreements, or promissory notes, or certificates of indebtedness on 
account of loan stock, as provided hereafter, or of a mortgage, either legal or 
equitable, of any property thereof. Rule 24. Provisions as to loan stock.—Any I 
amount of loan stock, being within the total limit mentioned in the preceding 
rule, may be issued by the committee to members and other persons who may 
agree to accept the same, subject to the conditions following: . . . (c) It shall 
not confer a right to demand payment of the principal from the society unless 


interest aforesaid 1S In arrear for two consecutive years, or in the event of the 
liquidation of the society,”’ 


A later provision in the rule incorporated (inter alia) r. 29 with certain alterations 
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under which it appeared that the committee might, on the application of the holder 
of any loan stock, repay any sum not exceeding the amount credited thereon, and 
should pay the whole sum so credited (except in a case mentioned in r. 36) where 
they refused to confirm the transfer of any stock. Co-partnership Tenants, Ltd., 
the Howard Cottage Society, Ltd., and Ealing Tenants, Ltd., were also registered 
under the Industrial and Provident Societies Act, 1893, and the rules as to loan 
stock were in every case substantially the same. The testator’s estate also in- 
cluded a sum of £700 lent to one who had been an employee of the testator and 
£200 lent to a member of a boys’ club in which the testator was interested, in each 
case to enable the recipient to start in business. 


L. W. Byrne for the summons. 

Rolt, K.C., and Warwick Draper for the First Garden City, Ltd., and other 
companies. 

Myles for the Corporation Tenants, Ltd., and Kaling Tenants, Ltd. 

Gavin Simonds, K.C., and Bryan Farrer for the Skinners Company. 


TOMLIN, J.—I have to determine a question of construction upon the will and 
codicil of Mr. Ralph Neville, the son of the late Mr. Justice Neville. The clause, 
the meaning of which I have to determine, is contained in seven words in the 
codicil: ‘‘I forgive all debts owing to me.’’ I think it will be relevant to state, 
before I embark upon a consideration of this provision, the nature of the testator’s 
estate at his death. [His Lordship then stated the facts as to the testator’s estate 
and the nature of the assets of the estate as to which the question arose, and of 
the companies and societies that had granted the mortgages or charges or issued 
the loan stocks in question, and after coming to the conclusion that the mortgages 
and charges differed in no way from ordinary mortgage securities, continued : } 
The net result of the rules with regard to the loan stocks appears to be in effect 
that the stock is in every case irredeemable except in two or three possible events 
which may not necessarily ever happen. For example, it may never happen that 
any of these societies should go into liquidation or make default in payment of 
interest for two consecutive years, so that, whatever else may be said about these 
sums of loan stock, they certainly do not seem to have the characteristics of pure 
debts. Counsel for these various companies and societies have put forward an 
argument in support of a construction of this short clause in the codicil which 
would have the effect of releasing the obligations of these companies and societies 
to the testator’s estate, on the ground that these obligations are debts within the 
meaning of the clause in the codicil, and, having been forgiven, have naturally 
come to an end. That, speaking generally, is the contention. 

It is quite plain that, for the purpose of construing this phrase in the codicil, I 
am entitled to look, not only at the verbal context in the codicil, if I can get any 
assistance or comfort from that, but also at the will itself and the language em- 
ployed in the will; and I am entitled to know and to form my decision with a view 
to the circumstances of the testator’s estate and the subject-matter upon which it 
is apparent that his will was intended to operate. I think, perhaps, that I cannot 
do better than adopt the language employed by VauGHan WILLIAMS, Td in 
Re Rayner (1), when he said that ‘‘the meaning of a word is relative to the cireum- 
stances and occasion and date on which the word is used.”’ 

The argument which has been addressed to me on behalf of the companies and 
societies is that the word ‘‘debts”’ has, in point of law, a definite meaning, namely, 
the amount owing in every case where one individual, or legal entity, owes money 
to another. It is contended, therefore, that when a testator has forgiven all his 
debts. all his debts of whatever nature are released, unless there is in the context 
something which justifies the court in departing from the strict legal meaning; and, 
with a courage that is worthy of the occasion, these defendants say that the result 
in this case is in point of law that, in relation to every investment which the 
testator had, the legal character of which was in the nature of a debt, he has made 
a present of it to the concern from which the money is owing. I suppose In regard 
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to Exchequer Bonds, 1928, the present would be in the nature of a present pw: 
community through the instrumentality of the Chancellor of the Exchequer. ese 
bonds are a debt, and I do not see why, in point of law, if the argument be well 
founded, the amount of these bonds would not be released; but whether that be so 
or not, there are a large number of investments in the testator s estate which 
clearly fall into the ordinary category of debts, if debts mean in this connection an 
obligation by a person or legal entity to pay money to another. Tor example, 
there can be no doubt that the Anglo-Persian Oil Co., Ltd., have, on this con- 
struction, received a present to them by the testator of the sum of £15,000 and 
interest secured upon 5 per cent. debenture stock of that company, redeemable in 
1960. The generosity, on that basis, of the testator has extended to bodies of 
various kinds. The city of Montreal appears to benefit in company with the 
government of Victoria and the South Australian Railway. Whether the Mashona- 
land Railway, the debentures of which are irredeemable, falls within the category 
may be a little doubtful; but in view of the argument that the release of all debts 
operates to release all claims for interest, I think that the effect would, in the case 
even of the perpetual debenture stock, be that the right to interest would be gone 
for ever, and this possibly would operate as a release of the whole obligation. But, 
however that may be, and however the matter would work out in detail if this 
construction were applied strictly, I think it is plain that the effect of the clause 
so construed would be to destroy a large portion of the testator’s estate for the 
benefit of a number of bodies and associations in various parts of the world to 
whom there is no reason to suppose that the testator had any marked benevolent 
feeling. 

The question is whether I am really driven to place upon this will and codicil a 
meaning which, to my mind, is abundantly absurd. I do not think Iam. I think 
that although these questions of construction may not be approached with a 
guessing mind, they may be approached with a mind that is endeavouring to apply 
some measure of common sense with a view to arriving at a conclusion which 
avoids the ridiculous, if not always the inconvenient. I come to the conclusion 
that the debts which are to be forgiven by virtue of this clause are, in fact, more 
limited than is contended for by the defendant societies and companies. I am 
told that if I reach that conclusion I am deliberately placing myself in a difficulty, 
because, if I do not accept the primary meaning of the word, I am at a loss to find 
the point at which I should draw the line. In that connection I think the observa- 
tion of another judge is relevant. Although I may not be able to say where day 
ends or night begins I can say quite definitely that midnight is night and midday 
is day; and so far as this case is concerned, I propose to deal with it on that 
footing. I propose to say whether these disputed items are or are not within the 
phrase “I forgive all debts owing to me,”’ but I do not propose to lay down a hard 
and fast line fixing the limits within which this provision operates. I think that 
on the true construction of the will and codicil it is quite plain as a matter of 
language that the testator regards investments as one thing and moneys owing to 
him in a personal capacity, if I may use that phrase, as a wholly different thing. 
I think when he uses the phrase, ‘‘I forgive all debts owing to me,” he is not 
i ed oy emotion at the thought of railway companies who owe him the money 
ey thy Pa a stock. What he has in his mind is that he may 
a o ae 2 ri sg or Soqualnieners sums of money which he would not 
personal ae ne re Fie: Bie bs monies HOEINE 50). -ROENG HEN TOM Ears 
spe eave PE eek: * ith which the testator is dealing, and when I con- 
Pie saceed ic a KE vane t e scheme of his will and take note of his direction 
“debts” pone ah propriation of investments, I feel satisfied that he is not using 
into account, as I S: sat: Suggested. I am confirmed in this view when I take 
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I come, therefore, to the conclusion that none of these loan stocks falls within 
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the word ‘‘debts’’ in the sense in which the testator is forgiving them here. They 
seem to me to be wholly outside what he is contemplating and dealing with. I do 
not think that it is necessary to express an opinion as to what is the precise legal 
position of the loan stock. It is enough, I think, for my purpose to say that 
neither the sums of loan stock (which may, I think, be rather less like ‘‘debts’’ 
than the mortgage debts) nor the mortgage debts are ‘‘debts’’ within the meaning 
of this clause in the codicil. It has been urged upon me that the testator and his 
father both took a personal interest in some of these societies, and that they were 
directors of them. I am unable to appreciate the relevancy of that. There is no 
evidence, so far as I can see, of the motive which moved the testator, in dealing 
with these particular investments, even if such evidence, if adduced, would have 
been admissible. I do not think that this consideration affects the question. I, 
therefore, come to the conclusion in regard to these particular items of loan stocks 
and mortgage debts that they are not released. It is not necessary for me to 
express any opinion in relation to the more personal debts which I have mentioned, 
because they have been dealt with by the executors and the residuary legatees who 
are sul juris. 


Solicitors: Western & Sons; Balderston, Warren & Co., for Bolton & Tabor, 
Letchworth; Charlton Hubbard; Dawson & Co. 


|Reported by L. Morean May, Esa., Barrister-at-Law. | 





RUSSIAN COMMERCIAL AND INDUSTRIAL BANK v. LE 
COMPTOIR D’ESCOMPTE DE MULHOUSE AND OTHERS 


[House or Lorps (Viscount Cave, Viscount Finlay, Lord Atkinson, Lord 
Sumner, Lord Wrenbury), May 18, 15, 16, 19, 20, July 22, 1924] 


[Reported [1925] A.C. 112; 93 L.J.K.B. 1098; 132 L.T. 99; 
40 T.L.R. 887; 68 Sol. Jo. 841} 


Company—Foreign company—Nationalisation in foreign country—Branch in 

England—Effect of decrees and orders of foreign State. 

Bailment—Estoppel of bailee—Right to set up claim of third party against 
bailor’s demand for re-delivery—Need of authority of third person. 

Estoppel—Approbation and reprobation—Agreement to return securities in Te- 
payment of money owing—Right to set up title of third party to securitics. 

Pleading—Plaintiff lacking authority to sue—Not matter of defence—Application 
to strike out plaintiff's name. 

The appellant bank, which was incorporated in Russia in 1889, carried on 
business in Russia and had a branch in London, the manager of which was 
empowered by a power of attorney to transact business for, and sue at law in 
the name of, the bank. In January, 1914, an arrangement was made between 
the head office in St. Petersburg and the first respondent, a French bank, 
whereby the latter agreed to open an acceptance credit for the former for 
800,000 marks against a deposit in London of security, and, accordingly, the 
London branch deposited certain bonds with the second respondent, W. bank 
in London. After the Russian revolution in 1917 decrees were made by the 
Soviet government regarding the nationalising of the existing joint stock banks 
or the confiscation of their capital. In 1919 the manager of the London branch 
agreed with the French bank to pay off the amount due on the credit, and the 
French bank undertook to release the bonds. The amount was duly paid, but 
the French bank refused to release the bonds, contending that the original 
transaction was on behalf of the head office in Petrograd and the London 
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alid receipt for the bonds. In 1920 the manager of 
the London branch, in the name of the Russian bank, sued the French bank 
and the English bank for the return ot the bonds and damages for their 
detention. In May. 1921, the Soviet government was recognised by the British 
government as the de facto, and in January, 1924, as the de jure, government 


382 


branch could not give a Vv 


of Russia. : ; 
Held: (i) on construction of the decrees their effect was not to terminate 


the existence of the appellant bank, and, in any case, the decrees had a purely 
territorial effect and did not apply to branches of banks in countries outside 
Russia; (ii) it was not open to the W. bank who, as bailees, had received the 
bonds from the appellant bank, as bailors, to set up an adverse claim as exist- 
ing in the Soviet government or in the State Bank established by it except 
on behalf and with the authority of that government or bank, and neither the 
Soviet government nor the State Bank had made any claim to the bonds or 
intervened in any way; (iii) it was not open to the respondents to plead by 
way of defence that owing to the nationalisation of banks in Russia the 
authority given to the London manager by the power of attorney must be 
deemed to be revoked so that he had no authority to bring the action: if it was 
desired to dispute his authority, the proper course for the respondents to have 
taken was to move at an early stage of the action to have the name of the 
appellant struck out as plaintiff and bring the proceedings to an end; the 
French bank, having received the sum agreed on as due in respect of the 
credit, could not approbate and reprobate the transaction, and were estopped 
from disputing the authority of the appellant bank to receive the bonds in 
exchange for the payment made; and, therefore, the appellant was entitled to 
succeed in the action and to a return of the bonds. 


Per Viscount Cave: It is not an agreeable task for a British court of 
justice to consider the effect of a series of decrees and orders providing for the 
compulsory acquisition by a foreign State of the assets of private persons on 
the basis of complete confiscation, but the Soviet government has been recog- 
nised by Great Britain as the lawful government of Russia, and, this being so, 
its decrees must be treated by the courts of this country as binding so far as 
the jurisdiction of the Russian government extends. 

Decision of Court of Appeal, [1923] 2 K.B. 630, reversed. 


Notes. Considered: The Jupiter (No. 2), [1925] All E.R.Rep. 203. Followed: 
Banque Internationale de Commerce de Petrograd v. Goukassow, [1925] A.C. 150. 
Applied: Employers’ Liability Assurance v. Sedqwick Collins, [1926] All E.R.Rep. 
388. Considered: The Jupiter (No. 3), [1927] All E.R.Rep. 237. Distinguished : 
Page v. Scottish Insurance Corporation (1929), 98 .L.J.K.B. 808. Considered : 
Russian and English Bank v. Baring Brothers & Co., [1932] All E.R.Rep. 122. 
Distinguished : Lazard Brothers & Co. v. Midland Bank, Ltd., [19382] All E.R.Rep. 
571. Considered: Banque des Marchands de Moscou (Koupetschesky) v. Kinders- 
ley, [1950] 2 All E.R. 105. Referred to: Russian and English Bank v. Baring 
Brothers & Co., [1935] Ch. 120; Shaw & Sons (Salford), Ltd. v. Shaw, [1935] All 
E.R.Rep. 456; Banco de Bilbao v. Rey, [1938] 2 All E.R. 253; Deutsche Bank: 
und Disconto Gesellschaft v. Banque des Marchands de Moscou (1938), 107 Tae 
K.B. 386; A/S Tallinna Laevauhisus v. Tallinn Shipping Co. (1946), 175 L.T. 285. 

As to actions by foreign companies, see 6 Hauspury'’s Laws (8rd Edn.) 842, 843; 
as to estoppel of bailee, see ibid., vol. 2, 138, 189; as to approbation and reproba- 
eit ae 15, 171; and as to striking out pleadings, see ibid., 2nd Edn., 
rat Ha pian. et seq. For cases see 10 Dicest (Repl.) 1297-1301, 3 Dieesr 

-102, IGEST 328 et seq., Dicesr (Pleading and Practice) 55 et seq. 
Cases referred to: 


(1) Se Cees A. M. Luther v. James Sagor & Co., [1921] 8 K.B 
; 90 L.J.K.B, 1202; 125 L.T. 705: 87 T.L.R. 777: 65 Sol. 4C.A.: 
12 Digeat.(Repl.) 611, 418, . 177; 65 Sol. Jo. 604, C.A.; 
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(2) Rogers, Sons & Co. v. Lambert & Co., [1891] 1 Q.B. 318; 60 L.J.Q.B. 187; 
64 L.T. 406; 55 J.P. 452; 389 W.R. 114; 7 T.L.R. 69, C.A.; 3 Digest 101, 
285. 

(3) Richmond v. Branson & Son, [1914] 1 Ch. 968; 83 L.J.Ch. 749; 110 L.T. 
763; 58 Sol. Jo. 455; 33 Digest 236, 1526. 

(4) Daimler Co., Ltd. v. Continental Tyre and Rubber Co. (Great Britain), Ltd., 
[1916] 2 A.C. 807; 85 L.J.K.B. 1833; 114 L.T. 1049; 32 T.L.R. 624; 60 
Sol. Jo. 602; 22 Com. Cas. 82, H.L.; 9 Digest (Repl.) 578, 3780. 

(5) Roe v. Mutual Loan Association Fund, Ltd. (1887), 19 Q.B.D. 347; 56 
L.J.Q.B. 541; 88 W.R. 723; 3 T.L.R. 655, C.A.; 5 Digest 1005, 6195. 

Also referred to in argument: 

Colonial Bank v. Cady and Williams, London Chartered Bank of Australia v. 
Cady and Williams (1890), 15 App. Cas. 267; 60 L.J.Ch. 181; 63 L.T. 27; 
39 W.R. 17; 6 T.L.R. 329, H.L.; 9 Digest (Repl.) 379, 2448. 

Dunlop Pneumatic Tyre Co. v. Act. fiir Motor and Motorfahrzeugbau vorm. 
Cudell & Co., [1902] 1 K.B. 342; 71 L.J.K.B. 284; 86 L.T. 472; 50 W.R. 
226, C.A.; 13 Digest (Repl.) 851, 1587. 

Re Commercial Bank of South Australia (1886), 38 Ch.D. 174; 55 L.J.Ch. 670; 
55 L.T. 609; 2 T.L.R. 714; 10 Digest (Repl.) 1805, 9185. 

Bateman v. Service (1881), 6 App. Cas. 386; 44 L.T. 436; 10 Digest (Repl.) 
1293, *3475. 

Re Matheson Bros., Ltd. (1884), 27 Ch.D. 225; 51 L.T. 111; 32 W.R. 846; 10 
Digest (Repl.) 1804, 9184. 

Re Commercial Bank of India (1868), L.R. 6 Eq. 517; 16 W.R. 1104; 10 Digest 
(Repl.) 1805, 9188. 

Woodland v. Fear (1857), 7 KE. & B. 519; 26 L.J.Q.B. 202; 29 L.T.0.8. 106; 3 
Jur.N.S. 587; 5 W.R. 624; 119 E.R. 1339; 3 Digest 217, 548. 

Re Thomas, Ex parte Poppleton (1884), 14 Q.B.D. 379; 54 Teor. Bs B86; OL 1.7; 
602; 83 W.R. 583, D.C.; 9 Digest (Repl.) 71, 273. 

Appeal by the plaintiffs in the action from an order of the Court of Appeal 
(Bankes and Scrutron, L.JJ., Atkin, L.J., dissenting) reported [1923] 2 K.B. 
630, affirming a decision of SaNKEY, fe 

The facts appear in the opinions of their Lordships. 


The Attorney-General (Sir Patrick Hastings, K.C.), Schiller, K.C., and Miclkle- 
thwait for the appellants. 


R. A. Wright, K.C., and O'Hagan for the respondents. 
The House took time for consideration. 
July 22. The following opinions were read. 


VISCOUNT CAYVE.—The appellants, the Russian Commercial and Industrial 
Bank, was incorporated under Russian law in the year 1889, its capital being 
divided into shares. Its head office was in St. Petersburg, and it had branches 
in London, Paris and elsewhere. The manager of the London branch was Mr. 
Victor Jones, who held a power of attorney giving him wide powers. In January, 
1914, the appellants, through their head office, obtained from the respondents, Le 
Comptoir d’Escompte de Mulhouse (whom I will call ‘‘the Mulhouse Bank’’), an 
acceptance credit of 800,000 marks; and on the instructions of the head office the 
London branch deposited with the respondents, the London County Westminister 
and Parr’s Bank, Ltd. (whom I will call ‘‘the Westminster Bank’’), as security 
for the advance £29,000 Chinese 5 per cent. bonds and £29,000 Brazilian 4 per cent. 
bonds. In January, 1919, the London branch was minded to pay off the advance, 
and after some correspondence the amount due for principal and interest was 
agreed at marks 1,090,000, and the Mulhouse Bank agreed to accept payment of 
that sum from the London branch. On Sept. 15, 1919, the Mulhouse Bank wrote 
to the Paris branch of the appellant bank in the following terms: 
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“In pursuance of our verbal discussion with Monsieur Maurice Montebrun, 
your attorney, we request you to remit for our account to the BN. de C., at 
Mayence, the amount of Mk. 1,090,000—One million and ninety thousand 
marks, representing approximately the balance of your account per Sept. 22. 
On the other hand, we are writing to-day to the London County Westminster 
and Parr’s Bank to hold at the disposal on Sept. 22 of your London office: 
£29,000 Chinese 5 per cent. bonds capital, and £29,000 Brazil 4 per cent. 1911 
bonds coupons secured—security which has been lodged in 1914 by your 
London office for account of your Petrograd office for the purpose of covering 
our advance of 800,000 marks. We will despatch to you as soon as possible a 
rectified extract of account and request you to settle the difference as soon as 
possible with the B.N. de C., at Mayence, under advice to us.”’ 


In reliance on the agreement which had been made and confirmed by the above 
letter the London branch paid to the credit of the Mulhouse Bank the sum of 
marks 1,090,000, and claimed delivery of the bonds; but the Mulhouse Bank, 
having received the agreed amount, made difficulties about giving up the bonds, 
and finally instructed the Westminster Bank not to part with them. Thereupon 
this action was brought by the appellants against the Mulhouse Bank and the 
Westminster Bank, claiming the bonds and the interest accrued thereon with 
‘damages for their detention. The two defendant banks joined in resisting the 
plaintiffs’ claim, and by their defence as amended raised in substance two pleas, 
namely (i) that by virtue of certain decrees of the Soviet government of Russia the 
plaintiff corporation had been dissolved and its property transferred to the People's 
State Bank of Russia; and (ii) that the real plaintiff in the action was, not the 
plaintiff corporation, but Mr. Jones, and that the effect of the decrees above- 
mentioned and of the seizure of the appellants’ property in Russia was to deter- 
mine his authority either to receive the bonds or to bring the action. In addition 
to these pleas, the court had to consider a contention raised on behalf of the 
appellants that the Mulhouse bank, having received the marks 1,090,000 under 
the agreement confirmed by the above letter, were estopped from alleging the 
appellants’ want of authority as an excuse for their failure to carry out their part 
of the agreement. During the currency of the proceedings an order was made 
under s. 268 of the Companies (Consolidation) Act, 1908, [see now Companies 
Act, 1948, s. 399] for the winding-up of the appellant company, and the effect of 
that order had to be considered. The action was heard by Sankry, J., who gave 
judgment for the respondents, mainly on the second of the above pleas; and on 
appeal his judgment was confirmed by a majority of the Court of Appeal (Bankes 
and Scrurron, L.JJ.) mainly on the first of the above pleas, Atkin, L.J., dissent- 
ing. Both the courts held that the alleged estoppel had not been made out. 
Hence the present appeal. 
In the course of argument of this appeal a number of questions were raised, and 
I propose to deal with them in the following order: (i) Have the respondents 
proved that the appellant company is dissolved, and, therefore, incapable of main- 
taining this action? (ii) Have they proved that the property in the bonds in 
dispute 1s no longer in the appellant company? (iii) Have they proved that the 
authority of Mr. Jones was determined, and, accordingly, that he had no authority 
either to receive the bonds or to bring this action? (iv) Were the respondents pre- 
vented by their conduct from alleging want of authority? 
15 oy eae Age a the decrees it BEL GSTS desirable to refer 
le Se _ seer ar sg i a which was set up in Russia after the 
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ratification of the Central Executive Committee. The government so established 
originally exercised its functions in the northern districts of Russia only, including 
Petrograd and Moscow; but its authority was gradually extended over the other 
parts of old Russia including the Ukraine. The Soviet government was recog- 
nised by the British government as the de facto government of Russia in or about 
May, 1921; and it is well known that at a later period, that is to say, in January, 
1924, it was recognised as the de jure government also. The decrees upon which 
the respondents relied in their pleadings were three in number and were dated 
Dec. 14, 1917, Jan. 26, 1918, and April 12, 1918. A fourth decree, dated Jan. 19, 
1920, was discovered and put in evidence at a later period. There are also certain 
resolutions and instructions of the Russian government which have to be taken 
into account. The decree of Dec. 14, 1917, was made by the Central Executive 
Committee, and was in the following terms: 

‘Decree on the Nationalisation of Banking. In the interests of the proper 
organisation of national economic life, of the resolute eradication of banking 
speculation, and of the complete liberation of the workers, peasants, and the 
whole labouring population from exploitation by banking capital, and also with 
the object of establishing a single people’s bank of the Russian republic—a 
bank genuinely serving the interests of the people and the poorest classes—the 
Central Executive Committee hereby decrees: 1. Banking is declared a State 
monopoly. 2. All existing joint stock banks and banking houses are amalga- 
mated with the State Bank. 38. The assets and liabilities of the liquidated 
banks are taken over by the State Bank. 4. The method of amalgamation of 
joint stock banks with the State Bank shall be determined by a special decree. 
5. The management of the business of joint stock banks is temporarily placed 
in the charge of the council of the State Bank. 6. The interests of small 
investors shall be fully safeguarded.” 


The decree of Jan. 26, 1918, was made by the Council of People’s Commissaries, 
and there is no evidence that it was confirmed by the Central Executive Com- 
mittee. It was as follows: 


“Decree of the Council of People’s Commissaries confiscating share capital 
of the former joint-stock banks. 1. The share capital (stock, reserve and 
special) of former joint-stock banks are transferred to the State Bank of the 
Russian republic on the basis of complete confiscation. 2. All bank shares are 
declared null and void, and payment of dividends of any kind whatsoever is 
unconditionally stopped. 3. All bank shares must forthwith be surrendered by 
the present holders to the local branches of the State Bank. 4. The holders 
of bank shares which they cannot produce must submit to the branches of the 
State Bank register records of the shares in their holding, indicating their 
exact whereabouts. 5. The holders of bank shares who have failed to surrender 
them in accordance with para. 8, or to submit register records of their shares 
in accordance with para. 4, within a period of two weeks following the day of 
the publication of the present decree, are punished by confiscation of all their 
property. 6. All transactions and deeds of transfer referring to bank shares 
are unconditionally prohibited. Persons taking part in such prohibited trans- 
actions and deeds are punished with imprisonment up to three years. Signed: 
Vu. Unranorr (Lenin), (Chairman of the Council of the People’s Commissaries) ; 
Vi. Bonrcu-Brurevitcn (Principal Secretary to the Council of People’s Com- 
missaries.)”’ 


It appears that at or about the time when these decrees were passed the premises 
of the appellant bank in Petrograd were seized by Red Guards, and a commissary 
appointed by the State Bank took possession of the books and securities of the 
appellant bank. Shortly afterwards the name of the appellant bank was removed, 
and a board was put up over the premises bearing the words, ‘‘People’s Bank 
No. 4.”” 

On April 12, 1918, the Principal Commissariat of the People’s Bank issued a 
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notice stating: “‘The administration of the late private banks is abolished as from 
April 1, 1918, and its functions are handed over to the People’s Bank of the 
Russian republie."” This notice is referred to in the defence as a decree. On 
July 10, 1918, the fifth All Russian Congress of Soviets adopted a new constitution 
which included the following paragraph : : 

“There is confirmed the passing of all banks into the ownership of the 
Workmen-Peasants’ State as ove of the conditions of the emancipation of the 
labouring masses from beneath the yoke of capital.’’ 

On Sept. 20, 1918, the Council of the People’s Commissaries passed the following 


resolution : 

‘‘Having considered the report of the People’s Commissary of Finance as to 
the mode of further carrying into effect the nationalisation of banks, the 
Council of People’s Commissaries has resolved: 1. To recognise that by the 
decree of Dec. 14, 1917, there is established the principle of monopolisation 
of banking in Russia by means of nationalisation (or liquidation) of all the 
then existing private and public credit institutions. 2. To instruct the 
People’s Commissary of Finance to carry out urgently by administrative pro- 
cedure the nationalisation (or liquidation) of all still existing institutions. 
3. To direct the People’s Commissary of Finance to submit to the Council of 
People’s Commissaries periodical reports as to the course of nationalisation 
of banks and as to the position of banking.”’ 


On Dec. 2, 1918, the same council passed the following further resolution : 


‘Resolution of the Council of People’s Commissaries on the liquidation of 
foreign banks, dated Dec. 2, 1918. All foreign banks operating within the 
confines of the Russian Socialist Federative Soviet Republic are to be liqui- 
dated. With regard to Russian joint stock banks, they come under the effect 
of the decree of Dec. 14, 1917 (Collection of Enactments, 1918, No. 10, art. 
150), irrespective of the nationality of their shareholders or depositors. (Signed) 
Vu. Unrtanorr (Lenin), (Chairman of Council of People’s Commissaries); Vu. 
Bontcu-Brurevircn (Administration of Affairs of Council of People’s Com- 
missaries).”’ 


On Dec. 10, 1918, the People’s Commissary of Finance issued instructions on the 
method of nationalisation of private banks, which were expressed to be issued in 
pursuance of cl. 4 of the decree of Dec. 14, 1917. These instructions declared 
that all private commercial banks with their branches, agencies, and commission 
agencies, were “subject to nationalisation,’ and that such nationalisation was to 
be carried out locally under the Supervision of ‘‘special technical liquidation 
collegiums’’ to be appointed as therein mentioned. The liquidation of the ‘former 
private banks’’ was to take effect as from Dec. 14, 1917. 

The fourth ‘‘decree’’ relied upon in these proceedings was dated Jan. 19, 1920, 
and was made by the Council of the People’s Commissaries. It stated that ‘‘with 
the object of unification of the activities of the apparatus for estimates, settlement 


of riba and cash operations’’ the council had resolved (among other things) 
as follows: 


“1. To abolish the People’s (State) Bank of the Russian Socialist Federal 
Soviet Republic with all the staffs of officials, establishments and institutions 
forming part thereof. . . . 3. To transfer all the assets and liabilities of the 
late People’s Bank to the Central Budget and Accounts Administration.”’ 


It is not an agreeable task for a British court of justice to consider the effect 
of a series of decrees and orders providing for the compulsory acquisition by a 
bei State of the assets of private persons ‘‘on the basis of complete confisca- 
tion."” But the Soviet government has been recognised by Great Britain as the 
lawful government of Russia; and, this being so, its decrees must, as Bankers, L.J 
said in Aksionairnoye Obschestvo A. M. Luther v. James Sagor & Co. (1), be Sonata 
by the courts of this country as binding so far as the jurisdiction of the Russian 
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government extends; and upon this basis I proceed to consider the effect of the 
decrees upon the continued existence of the appellant company. On the language 
of the decrees themselves, and apart from any evidence given by the expert wit- 
nesses called in this case, I am by no means satisfied that their effect was to 
dissolve the plaintiff corporation. The decree of Dec. 14, 1917, is in very general 
terms, and reads more like a declaration of policy than a positive enactment which 
is to take immediate effect; and this construction of that decree is supported by 
the provision in cl. 4 that ‘‘the method of amalgamation of joint stock banks with 
the State Bank shall be determined by a special decree.’’ The decree of Jan. 26, 
1918, is inconsistent with the view that the joint stock banks had been dissolved 
in the previous December, for it provides for a transfer of the share capital and a 
surrender of the shares in those concerns. The notice issued by the principal 
commissary of the People’s Bank on April 12, 1918, shows that he at all events did 
not take the view that the private banks had been dissolved in the previous 
December, for he directed that their administration should be abolished as from 
April 1, 1918. The paragraph in the Constitution of July 10, 1918, relating to the 
passing of all banks into the ownership of the Workmen and Peasants’ State is 
even less definite than the decree of December and is inconsistent with it, for it 
omits all reference to the People’s Bank and treats the private banks as passing 
directly into the ownership of the State. The resolutions of Sept. 20 and Dec. 2, 
1918, and the instructions of Dec. 10, 1918, are executive acts only, but so far as 
they go they support the view that the decree of the previous December contem- 
plated a future and not an immediate supersession of the private banks, for they 
provide for a liquidation of those banks to be effected by the new machinery which 
is set up. Lastly, the decree of Jan. 19, 1920, carries the matter no further so 
far as the private banking companies are concerned, for its only effect is to abolish 
the People’s State Bank and transfer its assets to the State. From these docu- 
ments, therefore, I should be unable to draw the inference that the joint stock 
banking companies, including the appellant corporation, were dissolved by the 
decree of December, 1917, and no other decree is proved which could have directly 
produced that effect. But it was argued on behalf of the respondents that, as the 
decree of Jan. 26, 1918, declared that all bank shares should be null and void, 
the effect of that decree was to destroy the banking corporations, for ‘‘where there 
are no corporators there can be no corporation.’’ This argument was forcibly 
urged, but I do not think it should prevail. The decree in question, though pur- 
porting to declare the shares null and void, proceeds to direct that they shall be 
surrendered to the State Bank under severe penalties; and it appears to me that 
the intention must have been that the State Bank should hold the surrendered 
shares and so control the banking corporations. If so, the corporations would 
continue to exist. Further, this so-called decree was, in fact, only an order or 
resolution of the Council of Commissaries, and does not appear to have been con- 
firmed by any body having legislative authority. I am unable to understand how 
such an order could be effective to confiscate or destroy shares held by persons out 
of the jurisdiction of the Soviet government, and as there were admittedly many 
such shares, the corporation cannot have wholly disappeared. 
Passing to the evidence as to the construction of the decrees given by Russian 
lawyers in this case, I find that it rather increases than allays the doubts which I 
had felt on reading the original decrees. The expert witnesses called at the trial 
were Mons. Krougliakoff on behalf of the respondents, and Mons. Idelson and 
Mons. Halfern on behalf of the appellants, but for the purposes of the appeal 
further evidence was obtained from Mons. Krougliakoff and Mons. Idelson, and a 
new legal witness, Mons. Thal, gave evidence for the respondents. Mons. Kroug- 
liakoff, a Russian lawyer practising in London, stated in his evidence in chiet that 
by the decree of December, 1917, the appellant bank was ‘‘abolished as a separate 
and private entity and was merged into the State Bank’’; but in cross-examination 
he was disposed to say that the decree of December was a statement of policy 
only and that it was left to be afterwards determined whether the taking over of 
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dissolved by a special law, and that in his opinion the plaintiff corporation was not 
dissolved by the decrees but was still in existence. | In his view the decree of 
December, 1917, was ‘‘obviously a declaration of policy and not a legislative act 
in the ordinary way.’’ Mons. Halfern, an advocate of the Court of Appeal at 
Petrograd and legal adviser to the British Embassy there as well as to several 
banks, stated his opinion that the effect of the decree of December, 1917, was not 
to effect in law the dissolution of the private banks as corporate bodies, and that 
none of the other decrees had that effect. ‘‘In my opinion,’ he said, ‘‘the cor- 
poration of the Russian Commercial and Industrial Bank still exists and owns 
assets.’’ In his further evidence he added that the notice of December, 1918, had 
not the force of a decree. The defendants’ second expert witness, Mons. Thal, a 
Russian barrister who had been professor of commercial and civil law at the 
University of Moscow and had remained there until the end of 1921, gave some 
very guarded evidence. When asked in his examination in chief whether after 
their amalgamation in the People’s Bank the private banks had any existence in 
contemplation of law, he replied : 


“In contemplation of law I think they had not. It is very difficult under 
such a new revolutionary condition to give an unqualified yes or no to that 
question; therefore, I say, ‘No.’ But I must add that, in so far as outside the 
Soviet power, there might still be maintained any portions of this property, 
the continuance as a matter of pure fact of such operations would result from 
the existing circumstances; but, from the juridical point of view, those could 
not create any right on the part of these negotiorum gestores to the property 
which they are managing. It is not a beneficial interest; it is not individually 
to themselves, but it regards them as having some right. 

Q. Have they any title in Russian law?—A. They could have by subse- 
quent ratification of the State. If the State had subsequently said all trans- 
actions effected by you are recognised by us, then this subsequent ratification 
would have formed a juridical basis, but without that they have none.”’ 


This witness’s cross-examination added little or nothing to the above somewhat 
cryptic reply. He appeared for a time to say that on losing its property and going 
into liquidation the plaintiff corporation ipso facto ceased to exist; but after an 
adjournment of the court he made the following pronouncement : 


“During the lunch time I have had an opportunity of thinking over several 
of the questions put to me, and I think my answers might not have been clear, 
because I did not really think them sufficiently out myself. For instance, I 
was asked whether I think the loss by any company of its property ipso facto 
causes the cessation of the company. I answered ‘Yes,’ but I think not now. 
I think that, in order it should cease to exist as a juridical persona, there is 
need for either the act of some authority or other resolution on the subject. In 
a ae such act is represented by the decree of January concerning the 
4 Pane ees ot canis That is one correction. Another correction is this. 
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different mode of legislation is laid down, namely, the conversion for the 
future into branches of the People’s Bank. Therefore, in so far as the law 
uses the term “‘liquidation,’’ that does not mean their destruction, but the 
carrying through of all the operations relating to their previous existence, so 
that, in the present case, the liquidator is not the company itself. The com- 
pany has ceased to exist and the liquidation is carried out by someone else.”’ 


This hesitating and obscure statement appears to be the high-water mark of the 
defendants’ evidence as to the dissolution of the plaintiff company; and, having 
considered it carefully, I am still far from being convinced that the respondents 
have proved—as in order to succeed they must prove—that the appellant cor- 
poration has ceased to exist. 

There is another class of evidence to be considered, namely, evidence showing 
the conduct of the Soviet government which has a bearing on the proposal that 
the plaintiff bank has been dissolved. In this connection the resolutions and in- 
structions of the executive in September and December, 1918, which have already 
been referred to are significant; but apart from these documents the dealings of 
the Russian government and its State Bank with the English branch of the 
appellant bank after the date of its alleged dissolution raise a strong presumption 
that the Russian government did not look upon the appellant bank as wholly 
extinct. These dealings were described by Arkin, L.J., in his careful and lucid 
judgment, and need not here be stated in detail. It will be sufficient to quote 
the following conclusions from the judgment of the learned lord justice : 


“During the course of 1918, long after the alleged dissolution of the bank, 
the London branch was communicating in its corporate name with the head 
office at Petrograd, and receiving communications from Petrograd, each honour- 
ing orders addressed by the one to the other. It is true that Petrograd signs 
‘Formerly the Russian Commercial and Industrial Bank, Liquidating Com- 
mittee,’ or describes itself as a branch of the State Bank, and sometimes, but 
not always, describes London as a branch of the State Bank, but there is no 
suggestion of any lack of continuity, the old name is retained in formal docu- 
ments, while in communications from Moscow the Moscow Commissary 
addresses himself to the Russian Commercial and Industrial Bank.”’ 


Similar evidence continuing down to the year 1922 was given as to the dealings 
of the Russian government with another Russian banking corporation, the Russian 
Asiatic Bank, which was not less affected than the [appellant] bank by the decrees 
on which the [respondents] relied. Having regard to these transactions it is 
impossible to avoid the conclusion that the Soviet government desired to have the 
benefit of the operations of the [appellant] bank in England and elsewhere abroad, 
and for that purpose treated it as having a continuous existence as a corporation. 
Upon the whole matter I have come to the same conclusion as that which was 
reached by Arkin, L.J., namely, that the respondents have not established their 
plea that the appellant corporation no longer exists. 

(ii) The allegation that by virtue of the Russian decrees the property and rights 
of the plaintiff corporation (including the bonds in dispute) had been transferred to 
and vested in the People’s State Bank, or in their successors the Russian govern- 
ment, is found in the defence in this action; but so far as the bonds are concerned 
it was not supported by any arguments before your Lordships. Indeed, counsel 
for the respondents deliberately refrained from arguing the question whether a 
Russian decree could confiscate foreign bonds which were in this country; and it 
is, therefore unnecessary to deal with this question. But it is desirable to add 
that neither the Russian State Bank nor the Russian government has (so far as 
the evidence shows) made any claim whatever to the bonds in dispute or other- 
wise intervened in any way; and, this being so, it is not open to the Westminster 
Bank, who received the bonds from the appellant bank, to set up an adverse claim 
as existing in a third person except on behalf of and by the authority of that 
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that, assuming the appellant bank still to have a corporate 
existence, yet, having regard to the transfer of the undertaking of the bank to the 
State Bank, and afterwards to the Soviet government, and to the suppression of 
the board of administration of the plaintiff bank, the authority given by that bank 
to Mr. Jones by his power of attorney must be deemed to have been revoked, and, 
accordingly, that he had no authority to claim or receive the bonds or to commence 
this action. I do not think that it is open to the respondents to raise this question 
by way of defence to the action. If the respondents desired to dispute the authority 
of Mr. Jones to commence these proceedings in the name of the appellant company, 
their proper course was to move at an early stage of the action to have the name 
of the company struck out as plaintiff and so to bring the proceedings to an end. 
The decision of WARRINGTON, J., to that effect in Richmond v. Branson & Son (3) 
is not affected by the decision of your Lordships’ House in Daimler Co., Ltd. v. 
Continental Tyre and Rubber Co. (Great Britain), Ltd. (4), where the alleged 
plaintiff was incapable of giving any retainer at all. The same observation applies 
to the suggestion that, as the arrangement for the loan was made with the appel- 
lants’ head office, these proceedings could only be brought by the authority of that 
office. The appellant company and its branches are one, and with the authority 
given for these proceedings the respondents are not concerned. But there is 
another answer to this plea. The power of attorney given by the appellant com- 
pany to Mr. Jones contained the following clause : 


390 
(iii) But it is said 


‘And the bank hereby ratifies and confirms and agrees to ratify and confirm 
all and whatsoever the acting manager pro tem. shall legally do or cause to be 
done by virtue of these presents including in such confirmation whatsoever 
may be legally done between the date of revocation by any means of these 
presents and the time of such revoeation becoming known to the acting 
manager pro tem.”’ 

It may well be that if in the year 1920, when the bonds were claimed and this 
action was commenced, Mr. Jones had known all the facts which have been dis- 
closed in the evidence in these proceedings, he would have felt considerable difi- 
culty in acting under his power of attorney. But the evidence shows that he had 
not then any such knowledge as should have led him to infer that his authority 
had been revoked, and that on the contrary he had been treated throughout by the 
authorities in Russia as a person entitled to continue to carry on the business of 
the London branch. Further it was only after this action had been commenced 
that the Soviet government was recognised by Great Britain as the de facto govern- 
ment of Russia, and until that event happened Mr. Jones could not be satisfied 
that any act of that government could effectually determine his authority. This 
being so, the revocation (if any) of Mr. Jones’ authority had not then “become 
known"’ to him, and the acts done by him in purported exercise of his authority 
were, as between himself and his principal, valid and effective. Any difficulty 
which might now exist in delivering the bonds to Mr. Jones is removed by the 
winding-up order and the appointment of the Official Receiver as liquidator. It 
was argued that the winding-up order was void as, by reason of the order of 
Jan. 26, 1918, the company had no shareholders; but it is plain that there were 
many English shareholders, and, in my opinion, the order of January 1918 did 
not effectively confiscate their shares. wd . 
one et remains the appellants’ plea of estoppel, and I think that is sound. 
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was made to return to the London branch the same sum in marks, and was 
refused; but no such offer is pleaded, and if made it was wholly illusory. 

For the above reasons I have come to the conclusion that the defences set up by 
the respondents fail and that the appellant bank is entitled to a return of the bonds. 
I am, therefore, of opinion that this appeal should be allowed, that the orders of 
Sankey, J., and the Court of Appeal should be set aside, and that judgment should 
be entered for the appellants for the relief which they claim with costs here and 
below, and I move your Lordships accordingly. 


VISCOUNT FINLAY (read by Lorp Sumner).—The Russian Commercial and 
Industrial Bank was incorporated in Russia in 1889 as a joint stock company for 
banking business. The head office was in St. Petersburg; there were various 
branches in Russia and abroad; one of them was at Odessa, another in Paris and a 
third in London. Le Comptoir d’Escompte de Mulhouse, the first respondent, 
carried on business at Mulhouse and appears to have been closely associated with 
the Banque Nationale de Crédit, a French bank. In January, 1914, the London 
branch of fhe Russian Commercial and Industrial Bank deposited with the respon- 
dents, the London County Westminster and Parr’s Bank, certain bonds: £29,000 
Chinese 5 per cent. 1912 Bonds and £29,000 United States of Brazil 4 per cent. 
bonds. The bonds so deposited had been in the custody of the London branch 
and were handed over by the manager of that branch on the terms that the coupons 
were to be remitted as they became due to the London branch of the Russian Bank 
and that the bonds were to be held by the London and Westminster Bank to the 
order of the Mulhouse Bank as security for advances made by the Mulhouse Bank 
to the appellants, and the dividends on the bonds were to be credited to the 
Russian Commercial and Industrial Bank at their London office. This arrange- 
ment went on till 1919, when Mr. Jones, the manager of the London branch of 
the Russian bank, paid off the loan, which was fixed by agreement at 1,090,000 
marks. The money was duly paid but the bonds were not returned, and this 
action was brought on Jan. 23, 1920, to recover them. Pleadings were delivered, 
but before the case came on for trial there took place in May, 1921, the recognition 
by Great Britain of the Soviet government. The defendants in the action applied 
for an adjournment in order to enable them to amend the pleadings so as to raise 
the defence that by the legislation of the Soviet government the Russian Com- 
mercial and Industrial Bank had ceased to exist. The adjournment was granted, 
and the amended defence, delivered on June 15, 1921, contained the following 
paragraphs : 

‘10, The defendants say that the persons suing herein are an unincorporated 
body of persons and have adopted the style or title of the Russian Commercial 
and Industrial Bank, but have no right to the property of or to claim under 
agreements made with the said corporation. 11. The said corporation has in 
fact ceased to exist by reason of the matters aforesaid.” 


The case now turns substantially on the question whether this allegation that the 
corporation in whose name the action is brought had in fact ceased to exist, is 
established. Mr. Jones, the manager of the London branch of the Russian bank, 
held a power of attorney from the Russian bank, dated Nov. 20, 1914, and under 
this power he carried on the business of the bank in London until a provisional 
liquidator was appointed in February, 1922. Sankey, J., on Feb. 23, 1922, de- 
livered judgment in favour of the respondents. He based his judgment chiefly on 
the finding that having regard to the facts which had supervened and to the com- 
plete change of circumstances, Mr. Jones's power of attorney had become exhausted 
either because the Russian bank had ceased to exist or because a state of circum- 
stances had supervened which was never contemplated at the time the power of 
attorney was given and to which the power of attorney was not applicable. An 
appeal was brought, and the Court of Appeal by a majority (BanxKEs and Scruton, 
L.JJ.) dismissed the appeal. Arkin, L.J., differed as he was of opinion that 
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judgment should be entered for the appellant bank in the action, with costs. A 
As I have said, the great question in the case is whether the bank in whose 

name the action is brought still exists as a corporation, and the first point to be 
investigated is the effect of the legislation of the Soviet government—has it termi- 
nated the existence of the plaintiff company? We have before us an agreed 
translation of the Russian decrees and orders and the evidence of eminent Russian 
lawyers as to their effect, upon which there is an acute difference of opinion among B 
the expert witnesses. I shall first examine the decrees themselves and then con- 
sider the expert evidence as to their effect. The first decree is that of Dec. 14, 
1917. It runs as follows: 
“In the interests of the proper organisation of national economic life, of the 
resolute eradication of banking, speculation, and of the complete liberation of 
the workers, peasants, and the whole labouring population from exploitation C 
by banking capital, and also with. the object of establishing a single people’s 
bank of the Russian republic—a bank generally serving the interests of the 
people and the poorest classes—the Central Executive Committee hereby 
decrees: 1. Banking is declared a State monopoly. 2. All existing joint stock 
banks and banking houses are amalgamated with the State Bank. 3. The 
assets and liabilities of the liquidated banks are taken over by the State Bank. 
4. The method of amalgamation of joint stock banks with the State Bank shall 
be determined by a special decree. 5. The management of the business of 
joint stock banks is temporarily placed in the charge of the council of the State 
Bank. 6. The interests of small investors shall be fully safeguarded. Passed 
at the session of the Central Executive Committee on December 14.”’ 


E 


It seems to me that this decree did not put an end to the existence of the Russian 
Commercial and Industrial Bank. The decree is largely in the nature of a mani- 
festo in its provisions as well as in its preamble. The preamble speaks for itself, 
and I proceed to the consideration of the operative clauses. By them banking is 
declared a State monopoly (cl. 1). This assertion of principle is followed by the 
statement (cl. 2) that all existing joint stock banks are amalgamated with the State F 
Bank. The third clause provides that the assets and liabilities of the liquidated 
banks are taken over by the State Bank. Clause 4 announces that the method of 
amalgamation shall be determined by a special decree, and cl. 5 states that the 
management of a joint stock bank is temporarily placed in the charge of the council 
of the State Bank. The sixth and last clause provides that the interests of small 
investors shall be fully safeguarded. 

It is obvious that the method in which the amalgamation contemplated by cl. 4 
should be carried out is for the present purpose all important. We have not before 
us any special decree such as is spoken of in that clause, but we have a document 
entitled “Instructions approved by the People’s Commissary of Finance on Dec. 10 
1918, on the Method of Nationalisation of Private Banks.’ These instractians 


begin by referring to the fourth clause of the decree of Dec. 14, 1917. The second H 
clause is as follows: 


“Under nationalisation, referred to in clause 1, must be understood not only 
oe transfer of credit institutions out of the hands of private owners into the 
eee of the State by means of amalgamating them with the State (People’s) 
ank, but also the reorganisation of the activities of such institutions on new 
Pen in rapa with the tasks imposed by the conditions of the present I 
social order on t ’s i iali i i 
Soins 1e People’s Bank of the Russian Socialist Federative Soviet 
The first sentence of the third clause is this; 


“All private commercial banks with their branches, 


: , ° agencies, and commis- 
S1on agencies are subject to nationalisation = e ) ° 


Clause 3 soe ae : 
locally Pare Ni pile ¢ for the carrying out of nationalisation of private banks 
eclal technic iqui . 2 A * 
P ical liquidation collegiums.’’ Clause 5 is as follows : 


A 


H.L.] RUSSIAN BK. v. DE MULHOUSE (Viscounr Frntay) 393 


“In those towns where besides the establishments of the former State Bank 
there is only one establishment of a private bank, the latter is subject to 
liquidation; in the towns with two or several affiliated branches of private 
banks all such branches are amalgamated into one or several branches, in 
accordance with local requirements. In any case, if local economic Suis 
call forth a necessity of opening more than one affiliated branch of the People’s 
Bank, then the fundamental branch (office) must make an application to this 
effect, stating its reasons, to the central administration of the People’s Bank.”’ 


Clause 6 provides that Dec. 14, 1917, is to be the initial date to which the liquida- 
tion of former private banks is to be referred. Clause 7 provides that the 
liquidation balance sheet shall be made up on Dec. 14, 1917. Clause 10 makes 
provision for the form of balance sheet to be returned, and cl. 21 provides for 
preservation of the rights of mortgagors, a note being appended: ‘‘Securities are 
not to be returned.’’ These instructions are a somewhat lengthy document. I 
think it appears, from the general tenor of the document, and especially from the 
clauses to which I have referred above, that these instructions were intended to 
deal with banks in Russia and do not apply to, and are not intended to apply to, 
branches in foreign countries such as those in London and Paris. But further, it 
is obvious that ‘‘amalgamation’’ might be carried out without destroying the 
existence of the corporations which are amalgamated. These instructions do not 
show that such destruction was involved in the amalgamation, and there is no 
‘special decree’’ such as was indicated in the decree of Dec. 14, 1917. It is, in 
my opinion, not established that that decree, either with or without the instruc- 
tions, put an end to the existence of the Russian Bank. 

The decree of Dec. 14, 1917, was followed by another issued in January, 1918. 
It is a decree of the council of the People’s Commissaries, and is dated Jan. 26. 
This second decree declares the transfer to the State Bank on the basis of com- 
plete confiscation of all share capital stock in the former joint stock banks. It 
further declares all bank shares null and void and stops the payment of all divi- 
dends (cl. 2). All bank shares are to be forthwith surrendered to the local branches 
of the State Bank (cl. 8). Particulars must be furnished to the State Bank of the 
locality of all shares which cannot be produced (cl. 4). The holders of the bank 
shares who have failed to comply with cll. 8 and 4 within two weeks are to be 
punished with confiscation of all their property (cl. 5), and, finally, all transactions 
and deeds of transfer referring to bank shares are prohibited under penalty of 
imprisonment up to three years. Whatever may have been the effect of this 
decree in the territory under the control of the Soviet government, it appears to 
me that it cannot be regarded as applicable to such branches as those which were 
carrying on business in London and in Paris. 

The same observation applies to the document entitled “State Organisation.” 
This appears to be a statement of the Constitution of the Soviet Republic adopted 
on July 10, 1918, by the fifth All-Russian Congress of Soviets. This document 
begins by stating that the congress sets itself as its fundamental task the destruc- 
tion of all exploitation of man by man, and the complete elimination of the division 
of society into classes, the establishment of a Socialist organisation of society and 
the victory of Socialism in all countries, and proceeds to make special provisions 
under heads (a) to (g). For the present purpose, only head (e) need be noticed. 
It runs thus: 

“There is confirmed the passing of all banks into the ownership of the 

Workmen-Peasants State as one of the conditions of the emancipation of the 

labouring masses from beneath the yoke of capital.” 


There is another document entitled “Resolution of the Council of the People’s 
Commissaries, dated Sept. 20, 1918, on the Undeviating »Enforcement of the 
Decree of Monopolisation of Banking.’ It recognises (cl. 1) that by the decree 
of Dec. 14, 1917, there is established the principle of monopolisation of banking 
by liquidation of all still existing private and public credit institutions. Another 
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i uA il of People’s Commissaries,”’ 
- lied to us, ‘‘Decree of the Council o | Commi 
pee ae os this appears merely to refer to the peroeeric e ries 
ge EVER i i d not to be relevant to the 
i for dealing with banking matters, an 
eee ee ane - the documents last mentioned appear to have any 
nt i : aie 
bests aa the position of the bank branches in England or France. oon 
As I have said, evidence was called on both sides as to the effect which t ese 
various documents have according to Russian law upon the continued existence a 
point of law of the Russian Commercial and Industrial Bank. ger gots $ 
i i i 7 Idelson and M. Halpern. Both of these 
in the action, evidence was given by Dr. Hall 
a aa gave their evidence before Sankey, J., at the trial in 1921. I desire to 
quote what the learned judge said of Dr. Idelson : . 
i i : i awy f great eminence gave evi- 
‘Upon this question, several Russian lawyers of g ga 
at I was particularly impressed by that given by Dr. Idelson, who: was 
a member of the council of the Ministry of Finance, and held the Chair of 
Banking in the Imperial Peter the Great Polytechnic from 1906 to 1918. He 
gave it excellently, but appreciated the difficulty of applying any principles of 
Law as we understand it, to what has taken place in Russia. It is not easy 
to apply the canons derived from the wisdom of the ages to the hasty experi- 
ments of the moment.” 
This passage records the impression of the judge who heard and saw the witnesses 
as to Dr. Idelson’s trustworthiness and ability, and in it the learned judge puts 
his finger upon the difficulty of dealing with such legislation as this on the ordinary 
lines, which would apply to legislation in a European country in normal cireum- 
stances. Dr. Idelson was asked whether the effect of the Soviet legislation in the 
various decrees was to destroy the entity of this bank in Russia. He replies: 


“In this case, the Russian Commercial and Industrial Bank, a limited com- 
pany, was deprived of its rights to carry on banking business within the juris- 
diction of the Bolshevik authorities, but the limited company is still in 
existence because, as I have already explained, a corporation aggregate under 
Russian law cannot die by simply taking out of the till of that corporation 
certain securities or passing certain laws which prohibit the corporation within 
certain boundaries to carry on this or that business that it has been carrying 
on before.” 


Sankey, J., then asked him: ‘‘You say the bank has not entirely ceased to exist?”’ 
Answer: ‘‘The limited company under the style of the Russian Commercial and 
Industrial Bank is still in existence.’’ The witness further says that while the 
government has seized assets of the banks it has not taken over their liabilities 
and that the corporation continues to exist. M. Halpern, an advocate of the 
Court of Appeal in Petrograd and legal adviser to His Britannic Majesty’s Embassy 
at Petrograd, who is familiar with banking business, also gives evidence to the 
same effect. He is asked about the decree of Dec. 14, 1917, and says: ‘‘I do not 
think that its effect in law was the destruction of the private banks as corporate 
bodies.’’ With regard to the decree of Jan. 26, 1918, he said that in his view the 
legal entity still exists while the share capital was transferred to the State Bank. 
He is referred to other decrees, and Says that in his view the corporation of the 
Russian Commercial and Industrial Bank still exists and owns assets, and adds 
that he regards such decrees as having purely territorial effect. Dr. Idelson gave 
evidence of the same nature in his deposition when further evidence was called for 
in the Court of Appeal. Dr. Krougliakoff and Dr. Thal were called as experts on 
the other side. Dr. Krougliakoff gave evidence at the trial and made a deposition 
on examination under commission. He said on the former of these occasions that 
the effect of the decrees was that the bank was abolished as a separate and private 
entity and was merged into the State Bank, which was then called the ‘*People's 
Bank,” and that the effect of the abolition of the Russian Commercial and In. 
dustrial Bank was to abolish also the power of attorney which it had issued. 
Louis Thal, who had been Professor of Commercial and Civil Law at Moscow, a 
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member of the Russian Bar and a member of the Senate for commercial cases, 
also gave evidence for the respondents on commission. Dr. Thal gave it as his 
opinion that the joint stock banks no longer exist as legal entities, but spoke of 
them as converted into portions of the National Bank. When he was asked whether 
ho had, after such conversion, any existence in contemplation by law, he 
said : 

“In contemplation of law I think they had not. It is very difficult under 
such a new revolutionary condition to give an unqualified yes or no to that 
question; therefore, I say, ‘No’; but I must add that in so far as outside the 
Soviet power, there might still be maintained any portions of this property, 
the continuance as a matter of pure fact of such operations would result from 
the existing circumstances, but, from the juridical point of view, those could 
not create any right on the part of these negotiorum gestores to the property 
which they were managing; it is not a beneficial interest; it is not individually 
to themselves, but it regards them as having some right. Q. Have they any 
title in Russian law?—A. They could have by subsequent ratification of the 
State. If the State had subsequently said all transactions effected by you are 
recognised by us, then this subsequent ratification would have formed a juridi- 
cal basis, but without that they have none.”’ 


A great deal of the evidence on this head is very involved and obscure, and I do 
not think that anything would be gained by an attempt to abstract it. As I have 
said, Bankes and Scrurron, L.JJ., were of the opinion that the effect of the 
decrees was to put an end to the existence of the Russian Commercial and In- 
dustrial Bank, and on this ground they affirmed the judgment of Sankey, J., in 
favour of the defendants. 

The effect of the Soviet legislation is, to my mind, somewhat obscure, and I 
certainly am not prepared to assent to the proposition that the effect of the decrees 
has been to put an end to the existence of the Russian bank. The burthen of 
proving that the appellant bank had ceased to exist is upon the respondents, who 
assert the demise of the corporation, and, in my opinion, it has not been satis- 
factorily established. But’ considerable light is thrown upon the problem by the 
narrative of what took place in fact. It is from this point of view that ATKIN, Tides 
treats the case in his dissenting judgment. I desire to refer to his judgment on 
this subject, and I agree with his conclusion which is as follows: 


“For the above reasons I have come to the conclusion that the defendants 
have not established their plea that the plaintiff corporation no longer exists. 
I venture to think that their witnesses have assumed too readily that nationali- 
sation involves extinction, and have not given sufficient weight to the considera- 
tion that a business may be nationalised or amalgamated without the persons 
who owned the business being extinguished."’ 


It must never be forgotten that here we have to deal with a branch of the bank 
established and carrying on business in this country. Even if it had been demon- 
strated that the Russian bank had, so far as Russia was concerned, ceased to 
exist, I should not treat that as decisive in this case. The London branch has 
existed for a long time; it has carried on business here; there are many English 
shareholders; liabilities to British subjects have come into existence. It carries 
on business here now just as the French branch does in Paris. To affirm the 
defence set up by the respondents in the present case would be to make it im- 
possible for the branch to get in its assets and discharge its liabilities. In all 
fairness the branch must have the right to use the name of the bank for the 
purpose of getting in its assets. If there is any other body or person having a 
preferential right to these securities a claim may be made in the winding-up in 
this country. But it is clear that Le Comptoir d’Escompte de Mulhouse, having 
been paid the 1,090,000 marks, has no right to retain the securities too; the 
securities should be returned to the London branch by which they were lodged 
and which is suing in this action for their recovery, having paid off the debt. 
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Even if the power of attorney originally given to Mr. Jones should be regarded 
as at an end, I think the circumstances are such as to authorise those in control 
of the English branch to take the steps necessary for getting in the assets and 


. 


A 


discharging the liabilities of the branch. In my opinion the judgment should be ~ 


entered for the appellants with costs here and below. 


LORD ATKINSON.—The facts of this case have been fully stated by my noble 
friends who have preceded me. I will not attempt to deal with them at any 
length. I find in the able and, to me, convincing judgment of Arkin, L.J., the 
following passage containing a succinct and accurate description of the real nature 


of this case. He said: 

“In the result this case resolves itself into the simple position of a claim 
against a mortgagee who has been paid off and who holds both the security 
and the sum repaid.”’ 

This position is defended on the ground that where bonds are deposited with a 
bank to secure a particular advance, and the amount of the advance is subse- 
quently paid to this same bank by one purporting to be the agent of the bailor 
duly authorised to pay it for and on behalf of his principal, it is competent for the 
bank to receive from the agent the money in the character and for the purpose for 
which it is paid, and at the same time to refuse to deliver up to him the bonds 
pledged to secure the payment of the very debt which he has discharged, on the 
ground that, though the bank has by accepting the payment from the agent treated 
him as a person having lawful authority from an existing principal to pay the 
latter’s debt, yet in the matter of obtaining possession of the bonds so pledged, 
the principal may be treated as dead, extinct, incapable of appointing an agent or 
giving him authority to do anything. Stripped of all sophistry and contention as 
to the meaning and force of certain decrees of the Soviet government, this is really 
the right claimed by the Westminster Bank. It is about as audacious an attempt 
to, at the same time, approbate and reprobate a given transaction, as could well 
be imagined. It was urged in argument that the Westminster Bank had offered 
to refund the money paid to them. The time at and the circumstances in which 
the offer was made are not stated. It may possibly be that it was after they had 
discovered that the device of approbating and reprobating a given transaction was 
not, in the courts of law in this country, very successful in defeating just claims. 
The substance of the evidence given on behalf of the defendant was that the 
Soviet government had by two decrees, dated respectively Dec. 14, 1917, and 
Jan. 26, 1918, not only acquired the business and assets of the Russian Com- 
mercial and Industrial Bank (a banking corporation having its head office in Petro- 
grad and branches in London, Paris and Berlin), taken over its administration, 
and annulled the rights of its shareholders, but had, in addition, dissolved the legal 
entity, and completely terminated its existence, so as to make it incapable of being 
an actor in a suit, or appointing an agent to take proceedings on its behalf or in its 
ae The agreement, in pursuance of which the bonds, the subject-matter of 
S proceeding, were deposited, bore date the month of January, 1914. The bonds 
were actually deposited with the Westminster Bank about the same time, and the 
debt the bonds were deposited to secure was paid off on or about Dec. 22, 1919, 
one year and eight months after April 12, 1918, the date of the order of the 
ot sa Sarena asi e oe Bank so much relied upon. The revolution 
ot eA Raed . om month of November, 1917, and the Soviet 
This recognition is MRT Se, i a ae Gee oe 
Tt is minis: ‘ EAR a Sg been retrospective in its operation and effect. 
vainiéd onthe a aie a Cae of the London branch of this bank was 
Be cee ae dea ‘ Ph ime when the deposit of the deeds was made, 
ahh hey alive, and apparently in vigorous health and 
activity, and how that same business was carried on after the parent institution 
was, as 1s contended, dead, dissolved, and had ceased to be. Arxtn, L.J., deals 
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with this matter ably and exhaustively in his judgment. He shows conclusively, 
Z think, that several of the branches of this Russian bank were not only communi- 
eating and doing banking business with each other, but with the parent institution 
itself, long after the latter’s alleged decease. It is said that ‘‘even in our ashes 
live their wonted fires,’’ but a dead and dissolved bank having live and active 
branches with which it transacts banking business is rather incomprehensible. 
The inference to be drawn from what has occurred would seem to me to be that 
none of the parties concerned—the head office of the Russian bank in Petrograd, 
its various branches, or the banking institutions with which they severally dealt— 
ever regarded the parent institution as defunct, unable to appoint an agent, or to 
do business through and by the aid of such an officer. The London branch knew 
presumably that the parent institution had been spoliated by the above-mentioned 
decrees, but it could not, it would appear to me, have ever considered that it had 
been annihilated or the branch would not have acted as it has done. 

The burden of proving that the entity—the parent banking institution in Petro- 
grad—was annihilated and destroyed, that it had ceased to exist as a business 
entity, rests upon the respondents. It has been proved by the evidence given on 
behalf of the appellants that the dissolution of a corporation like that of the 
Russian bank could only be effected by an express statutory enactment. Russian 
lawyers were examined by both sides upon this point. They were directly opposed 
to each other in opinion; those examined on behalf of the respondents being of 
opinion that the effect of the decrees was to extinguish the Russian bank, while 
those examined for the appellants were of opinion that, in spite of the decrees 
mentioned, this bank maintained its existence as a legal entity. Having regard 
to this evidence, I do not think it is competent for an English tribunal to hold 
that each of these decrees is ex facie, according to Russian law, clear and un- 
ambiguous in its meaning, or, if properly construed, would be precise and certain 
in its operation and effect. It is, in my view, essential, in order to find out what 
it was designed according to the Russian law to effect by those decrees, to have 
regard to what was done under them by the parties concerned, what kinds of busi- 
ness transactions between those parties were carried on after the decrees were 
respectively made. It is more rational, it would appear to me, to hold that the 
banking and other business carried on, subsequently to the date of these decrees, 
by the parties concerned was permissible according to Russian law than to hold 
that it was carried on in violation of the prohibitions contained in the decrees. If 
that be so, as I think it is, then the business so carried on, by its very existence 
and nature, affords help in the construction of the decrees as legal documents. 
Arkin, L.J., has collected and described these transactions in the passages of his 
judgment to which I have already referred. I thoroughly agree with him as to their 
significance and effect. The detailed examination of them, coupled with that of 
the decrees and orders actually made by the Soviet government, has convinced me 
that the respondents have, as to this part of their case, utterly failed to dis- 
charge the burden of proof already mentioned, which, in my view, at all events, 
indubitably lay upon them. I think that they have failed to prove their plea that 
the appellant corporation has ceased to exist. Till that is established, it must be 
taken that the corporation exists as a juridical person capable of instituting such 
an action as the present in this country. 5 nape; 

The minor question, or one of the minor questions, remaining for decision is 
whether Mr. Jones, the manager of the London branch of the appellant corpora- 
tion, had, as agent of that corporation, authority to institute the present action. 
The power of attorney executed by the Russian bank bears date Oct. 7, ee a 
purports to be executed by the board of directors of the Russian seceeepeters? 7 
dustrial Bank, thereinafter styled ‘‘the board.”’ In it Mr. Jones 18 style ae 
acting manager’ pro tem. in London, to carry on, in the name of this ban » in 
accordance with the fourteenth article of its articles of association the operation 
therein described, in the United Kingdom. It conferred upon this acting manager 
very wide and important powers, amongst others the following : 
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(1) To direct and superintend the business affairs of the bank (i.e., the 
Russian Commercial and Industrial Bank) in the United Kingdom in accor- 
dance with the instructions and orders of the board, and the provisions of the 
above-named articles of association. (2) To represent the bank whether as 
plaintiff or defendant in connection with any litigation in which the bank may 
in any way be interested before any tribunal or court, and to appoint on 
behalf of the bank such solicitors, counsel, or other professional person or 
persons to prosecute or defend any action, suit or other proceedings, and 
generally in connection with the affairs of the bank, and any such appointments 
at pleasure to revoke and to appoint another or others in the place of the 
parties so removed.”’ 

No date is expressly named at which this power of attorney is to be taken to be 
revoked or to expire, but by its last clause it is provided that 
“the bank ratifies and confirms and agrees to ratify and confirm all and what- 
soever the acting manager pro tem. shall legally do or cause to be done by 
virtue of this power of attorney, including in such confirmation whatever shall 
be legally done between the date of its revocation by any means and the time 
of such revocation becoming known to the manager pro tem.”’ 


It is not pretended that the authority of the manager was ever expressly revoked 
either by the directors of the State Bank or by the Soviet government. But it is 
contended, apparently on the evidence of the expert Russian lawyer, Mr. Krou- 
gliakoff, called as a witness on behalf of the respondents, that the decree of January, 
1920, did in effect work a revocation of this power of attorney. That is presumably 
a question to be determined by Russian law. But even if the decree had this 
effect, the revocation it worked would come within the last clause of the power 
since the words used are ‘‘revocation by any means.”’ The powers of the acting 
manager, therefore, continued until the revocation became known to him, which 
could not have been before May, 1921, when the English government for the first 
time recognised the Soviet government—that is, more than twelve months after 
the present suit had been instituted, eleven months after the respondents had filed 
their defence, and one month after that defence was amended. The question 
remains whether, even though the authority of the acting manager was by implica- 
tion revoked in the manner described, it was not renewed by the new authority, 
the Soviet government, which had become responsible for the management and 
administration of the affairs of the bank. Arkin, L.J., deals with this point, so 
convincingly to my mind, in a passage of his judgment that I cannot do better 
than copy it verbatim. It runs thus: 


‘‘In the second place, even if the authority had been revoked, it appears to 
me plain that it was renewed by the new authority responsible for the admini- 
stration of the affairs of the bank. That the Soviet government knew that 
there was a London branch is obvious, that they knew that it was continuing 
to carry on business in the name of the Russian Bank is established by the 
correspondence to some of which I have already referred, and also that they 
intended it to carry on business. Indeed, without such correspondence I should 
have drawn that inference from the knowledge of the existence of the branch 
and the knowledge of the nature of banking business. They reply to letters 
written by Mr. Jones on behalf of the bank and accept his business directions. 
They must be deemed to have intended that some one should carry on the 

sin and in the ordinary case of a private 
principal I cannot conceive of anyone refusing to draw the inference that 
authority was impliedly given to the former manager to carry on as before 
with the former authority. Such an inference under the circumstances would, 
in my judgment, be a matter of course if we were dealing with an official 
liquidator or receiver and manager in Russia permitting a branch to be con- 


tinued here, and I refuse to draw a different inference merely because we are 
dealing with a foreign government.”’ ; 
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I also concur in opinion with Arkin, L.J., (i) that on the authority of Richmond v. 
Branson & Son (8) the point of want of authority to sue is not open to the respon- 
dents as a defence to the action, and (ii) that the Mulhouse Bank (the respon- 
dents), having received the bonds from the Russian Bank, is estopped from raising 
a jus tertii except on behalf of a third person named and with the authority of 
that person whose right of property is set up: (Rogers, Sons & Co. v. Lambert & 
Co. (2)). I am of opinion that the appeal succeeds, and that judgment should be 
given for the plaintiffs for the relief claimed with costs. 


LORD SUMNER.—1I have had the opportunity of reading the opinion of my 
noble and learned friend on the Woolsack, and I entirely agree with it. 


LORD WRENBURY.—I am of opinion with your Lordships that this appeal 
sueceeds and I concur in the reasoning upon which that conclusion is based. Had 
I been of a different opinion as regards the operation of the Soviet decrees and 
had I thought that those decrees had an effect beyond that of taking over, amal- 
gamating, and absorbing the private banks in Russia and extended to extinguishing 
and determining altogether the existence of the Russian corporation, there would 
have emerged another question upon which the appeal might have fallen to be 
decided and I should have desired to hear argument. There is no question but 
that, according to private international law and according to the comity of nations, 
a foreign corporation is for many purposes recognised as a corporation here. It 
may sue and be sued here in its corporate name. But there is also no question 
but that a corporation created under a foreign law is not a corporation within our 
law. The foreign corporation which establishes itself in trade in this country is 
an unregistered company within s. 268 of the Companies (Consolidation) Act, 1908 
[s. 899 of Companies Act, 1948], and may be wound-up as an unregistered com- 
pany. The question which arises is whether the association of persons which is in 
the foreign country bound together by a nexus of corporation is not in this country 
an association of natural persons bound together by a nexus of partnership but not 
corporate. No objection arises by reason of the association consisting of more 
than ten persons for the word ‘‘formed”’ in s. 1 of the Companies (Consolidation) 
Act, 1908 [s. 429 of Act of 1948], means ‘formed in this country’’ and the asso- 
ciation was in such a case ‘‘formed’’ abroad by incorporation there. The question 
then is whether the association is not to be treated here as an association or 
partnership of natural persons whose relations inter se are to be found in the 
articles of association of the company and are to be ascertained no doubt with 
reference to the lex loci contractus, but is nevertheless an association whose exis- 
tence is not terminated by the death of the foreign corporation, but continues for 
the purpose of winding-up its affairs so far as this country has control over the 
persons and the assets within its jurisdiction. The natural persons forming such 
an association are not dead even if the corporation is. It is settled that a company 
which is a foreign corporation can be wound-up here, and even if the corporation 
had been ‘‘dissolved”’ in the foreign country, I should have wished to hear argu- 
ment upon s. 268 of the Companies Act, 1908, whether after the ‘*dissolution’’ in 
the foreign country it would not be good ground for winding it up here, that it 
had been dissolved and fell within the words in s. 268 which provide that an 
unregistered company may be wound-up ‘‘ if the company is dissolved.’’ I have 
desired to add these few words to protect myself in case the above question should 
arise hereafter. It has been unnecessary now to determine the question having 
regard to the course which the case took upon other grounds. 








Appeal allowed. 


Solicitors: Freshfields, Leese & Munns, for The Solicitor, Board of Trade; 
Donald McMillan & Mott. 
[Reported by E. J. M. CHaptty, Esq., Barrister-at-Law.] 
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THE COAHOMA COUNTY 


‘Pronare, Divorce anp Apmrrauty Drviston (Sir Henry Duke, P.), January 22, 
"98, February 4, 1924] 
[Reported [1924] P. 95; 93 L.J.P. 141; 181 L.T. 575; 40 T.L.R. 355; 
16 Asp.M.L.C. 342] 


Shipping—Bill of lading—Steamer to be “‘entitled to commence discharging 
immediately after arrival . . . either into lighters or other craft, or at the 
quay . . ..'—Goods ‘‘shall be taken from the ship's tackle by the con- 
signees .. . directly on their coming to hand in discharge of ship’’—Master’s 
certificate to be conclusive as to extent of delay—Obligation on consignees to 
provide lighters, craft or quay space—Delay due to unavoidable causes— 
Validity of master’s certificate. 

Timber was consigned to the defendants in the plaintiffs’ steamer under bills 
of lading containing the following terms: ‘‘. . . the steamer shall be entitled to 
commence discharging immediately after arrival . . . either into lighters or 
other craft, or at the quay, or at more than one berth, and discharge con- 
tinuously, day and night, also on Sunday from all hatches simultaneously, 
without intermission, all at the discretion of the master. ... The goods shall 
be taken from the ship’s tackle by the consignee of goods directly on their 
coming to hand in discharge of the ship. ... If consignees fail to receive as 
above stated, and no facilities are available for discharging into craft or on 
wharf without delay to the steamer, receivers shall pay the steamer demurrage 
at [a fixed rate]. The master’s certificate shall be conclusive and binding 
both as to the extent of the delay in the receipt of the cargo and the amount 
payable by consignees hereunder in respect of such delay... .’’ No berth was 
available at the port of discharge, and, owing to the dimensions of the timber, 
discharge into lighters was impossible. The cargo was, therefore, discharged 
over the ship’s side into the water, where it was formed into rafts and removed 
by the consignees. The vessel occupied twelve and a half days discharging, 
and the master certified that £2,792 was due from the consignees in respect of 
six days demurrage, attributing the delay to the failure of the consignees to 
provide a berth or craft. The delay was, in fact, due to other causes for which 
the consignees were not responsible. 


Held: (i) the words ‘‘the steamer shall be entitled to commence discharging 
immediately after arrival . . . either into lighters or other craft, or at the aang 
conferred a right, power, or liberty on the carrier, but did not imply an under- 
taking on behalf of the consignee of the goods that facilities would be available 
whereby such right, power or liberty should be made available to the carrier ; 
(ii) the goods having been, in the business sense, taken from alongside diventls 
on their coming to hand, there was no delay attributable to the consignees 
and the plaintiffs were not entitled to recover demurrage; (iii) had thine kota 
a breach by failure of the consignees to take delivery ex acest the master’s 
certificate could not be accepted as a conclusive assessment of damages inde 
the delay which he assessed was not the delay in respect of which h 
empowered by the bill of lading to certify for demurrage a 5 
Notes. As to the time within which de 
30 Hatspury's Laws (2nd Edn.) 


Action. 


. The plaintiffs, the United States of America 
Shipping Board, were the owners of the 
fendants, the Falmouth 
of cargo under three 


fe livery of cargo must take place, see 
537 et seq.; and for cases see 41 Diaest 531 et seq. 


» represented by the United States 


Dock te steamship Coahoma County, and the de- 
er oc re ae Engineering Co., were endorsees and receivers 
IS of ladine date + P . 

g dated Mobil July 80, 1921, and issued in 


I 
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A respect of forty-three and 1,126 pieces of pitch pine timber, and 382 pieces of pitch 


E 


pine timber respectively. By cl. 8 of the bills of lading it was provided : 


‘Also, that the steamer shall be entitled to commence discharging imme- 
diately after arrival (without reference to the state of the weather) either into 
lighters or other craft, or at the quay, or at more than one berth, and discharge 
continuously day and night, also on Sunday from all hatches simultaneously, 
without intermission, all at the discretion of the master, any custom of the 
port to the contrary notwithstanding. The goods shall be taken from the ship’s 
tackle by the consignee of goods directly on their coming to hand in discharge 
of the ship; otherwise the master or ship’s agent shall be at liberty to enter 
and land the goods, or put them into store, warehouse or craft, or on quay, at 
the receiver’s risk and expense, without giving previous notice to consignees 
before weighing or counting, notwithstanding all regulations or customs of the 
port to the contrary. If consignees fail to receive as above stated, and no 
facilities are available for discharging into craft or on wharf without delay to 
steamer, receivers shall pay the steamer demurrage for such detention at the 
rate of 50 cents per net registered ton per day of twenty-four hours for each 
day or part of day during which the goods shall not be received as above 
stipulated. The master’s certificate shall be conclusive and binding both as to 
the extent of the delay in the receipt of the cargo and the amount payable by 
consignees thereunder, in respect of such delay... .” 


The Coahoma County arrived in Falmouth to discharge, on Sept. 6, 1921, but no 
berth was available, and since it was not practical to discharge into lighters or 
craft, the timber was discharged overside into the sea by means of the ship's 
tackle. The discharge was not complete until 4.15 p.m. on Sept. 20. The total 
time occupied in discharging was, therefore, twelve and a half days, and the 
plaintiffs claimed that the ship could have been discharged in six and a half days 
if craft or a berth had been available. They, therefore, claimed six days’ de- 
murrage at 50 cents per net registered ton per day, amounting to £2,792 3s. 7d., 
and/or damages. On Sept. 20, the master of the Coahoma County certified that 
this sum was payable by the receivers in respect of six days’ demurrage. The 
defendants contended that they took the cargo immediately on the cargo coming to 
hand, and that the delay was attributable to overstowing, replacing hatches over 
the part cargo of grain, and other causes. 


Dunlop, K.C., and G. P. Langton for the plaintiffs. 
W. Norman Raeburn, K.C., and Pilcher for the defendants. 


Cur. adv. vult. 


Feb. 4. SIR HENRY DUKE, P., read the following judgment.—This action is 
brought by the United States Shipping Board as owners of the steamship Coahoma 
County, to recover from the defendants, the Falmouth Docks and Engineering Co., 
£2792, which the plaintiffs allege to be due to them for demurrage on an assess- 
ment of demurrage by the ship’s master pursuant to the terms of bills of lading, 
and, alternatively, for damages under three bills of lading issued by the plaintiffs’ 
master and accepted by the defendants in respect of the carriage by sea of three 
consignments of timber and lumber from Mobile, U.S.A., to Falmouth. The sub- 
stantial questions in the case are whether the sum claimed is due and recoverable 
on the certificate of the master of the Coahoma County as a conclusive assessment 
in pursuance of powers conferred on him by the bill of lading, and, if the master’s 
certificate is not conclusive against the defendants, whether on the contract in the 
bill of lading a breach has been established in respect whereof damages at common 
law must be awarded by the court to the plaintiffs. 

The defendants are proprietors of docks at Falmouth, and in July, 1921, being 
in need of pitch pine timber for constructional work on their property, they pur- 
chased from London merchants parcels consisting of 43 pieces and 1,126 pieces of 
pitch pine timber, and 382 pieces of pitch pine lumber. These parcels were shipped 
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on July 30, 1921, and the plaintiffs’ vessel arrived at Falmouth on Sept. 6, 1921. 
She had on board besides the consignments in question, timber cargo for London, 
and grain in bulk. Her discharge began in the afternoon of Sept. 6, and was 
completed in the afternoon of Sept. 20. The working days occupied were twelve 
and a half. On completion of the discharge, the master of the Coahoma County 
issued the certificate in question, whereby he certified £2,792 to be due from the 
defendants in respect of six days’ demurrage. He had previously on the same day 
notified the defendants by letter that he held them liable for demurrage on account 
of delays and slowness in discharging the cargo of his vessel. The master’s 
certificate, the validity of which is in question, purports to have been made in 
pursuance of cl. 8 of the several bills of lading. 

Counsel for the plaintiffs claimed that, on the true construction of the clause, 
the absence of facilities at Falmouth for discharge of the vessel by her owners in 
manner specified, and the defendants’ failure to receive with such facilities forth- 
with, involved the defendants in liability for such sums as should be certified by 
the master to be due to delay thereby caused. He contended also that the de- 
fendants must be held on the true construction of the bill of lading, to have 
warranted to the plaintiffs the availability at Falmouth of facilities such as are 
specified in cl. 8, of such a character and extent as to enable the ship to make 
continuous discharge of cargo during such hours as the master at his discretion 
should think fit to require, and that the defendants had also come under an obliga- 
tion to receive from the ship’s tackle cargo so discharged at such a rate of discharge 
as the master in his discretion might direct and be able to make. On behalf of the 
defendants it was contended that, on the true construction of the clause, the de- 
fendants had bound themselves to nothing more than an obligation to take delivery 
as fast as was reasonably practicable under the circumstances. 

In order to apply the terms of the bill of lading to the transaction in question, 
it is necessary to state certain facts. When the Coahoma County arrived at Fal- 
mouth on Sept. 6, 1921, no deep water berth was available, and owing to the 
exceptional dimensions and, in particular, the exceptional lengths of the timber in 
the cargo, the use of lighters or other craft for the purpose of discharge was, save 
as to a small quantity of the goods, out of the question. No facilities were available 
by means whereof the master or ship's agent could land the timber or put the same 
into store, warehouse or craft, otherwise than as the same was in fact disposed of 
in the course of the discharge of cargo as it took place between Sept. 6 and Sept. 20. 
On being notified of the ship’s arrival, the defendants named Garrack Roads in the 


harbour at Falmouth, about two miles from the shore, as a suitable place of dis- @ 


charge, and the master moored his vessel there and proceeded to discharge by 
delivery of the timber over the ship’s side into the water, where it was received by 
the defendants’ agents and formed into rafts and removed. This was, on Sept. 6, 
the only practicable mode of discharge of the Falmouth consignments. The fact 
was relied on on behalf of the plaintiffs as conclusive evidence of the alleged 
breaches by the defendants of their obligations under the bill of lading. a 


(The first question to be considered on the construction of cl. 8 is that of the effect 
of the first sentence therein : 


“the steamer shall be entitled to commence discharging immediately after 
arrival (without reference to the State of the weather) either into lichters or 
other craft, or at the quay, or at more than one berth, and discharge con- 
tinuously day and night, also on Sunday from all hatches simultaneously. 


Without intermission all at the di i 
Ss: ; he discretion of the master any cust 2 
port to the contrary notwithstanding.” iia 


aa aca “the cet shall be entitled to commence discharging, &c., and 

¢ arge continuously, &e. Impose obligations on the receiver of cargo by impli 
ee either of a warranty or otherwise, there has been a breach. In rity spinal 
sri this sentence in the clause must be held to confer a right, power or liberty 
on the carrier, but not to imply an undertaking on behalf of the consignee of the 
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A goods that facilities shall be available whereby such right, power or liberty shall be 
made available to the carrier. The provisions in question would restrict the rights 
of the consignee on the narrower of two alternative constructions, which I place 
on them, and, on that construction, therefore, would not be inoperative. The 
wider construction contended for by the plaintiffs, if it can be arrived at at all, 
can only be arrived at by implication, and would import into the contract terms not 
merely oppressive as regards the consignee, but virtually impossible in a business 
sense to be carried out by him. It would not be in accordance with authority to 
import unreasonable terms into the bill of lading by implication. In point of fact 
also, the master of the Coahoma County accepted the designated place of discharge 
as a proper place of discharge under the bill of lading. I hold that no breach of 
contract is made out under the conditions in the first sentence in cl. 8. 
C_ The second sentence of cl. 8 imposes a clear obligation on the consignees to take 
the goods from the ship's tackle directly on their coming to hand. The liberty 
reserved to the master to enter and land the goods, &c., is immaterial in the events 
that have happened. The one question to be determined with regard to the con- 
signees’ obligation under this part of the clause is one of fact—Did they receive 
the goods in manner agreed? No facilities were available for discharging into craft 
or on wharf without delay. What is now to be done under cl. 8 is to determine 
whether in point of fact the consignees failed to take their goods from the ship’s 
tackle directly on their coming to hand, and whether demurrage at the specified 
rate is thereupon payable to the amount certified by the master. The question of 
fact goes to the root of the plaintiffs’ alleged causes of action, whether for de- 
murrage or for damages. Counsel for the plaintiffs contended that failure to receive 
under that part of the clause which I last mentioned must be found when it should 
appear that there were not the specified facilities, and that the goods were, at any 
rate, not taken from the ship’s tackle at the rate specified, but, for reasons I have 
indicated, I am of opinion that the failure provided for is failure to take goods from 
the ship’s tackle directly on their coming to hand. 

here are facts in the case relevant to both the matters to be decided which 
would make the master’s certificate oppressively erroneous if it be in fact con- 
clusive. Three days of delay was caused by the exposed situation of the place of 
discharge. Some delay was caused by the battening down of the hatches to protect 
the part cargo of grain in bulk from damage by rain. Very serious delay was 
caused by the fact that the timber cargo for discharge at Falmouth was ‘‘over- 
laden”’ by a considerable quantity of the timber cargo shipped for London. I 
accept the evidence of the defendants’ witness Harold Wills as to the effect of these 
hindrances. There was delay also by the breakdown of a winch or winches. The 
master allowed in his calculation of demurrage one and a half days for delay by 
‘overloading,’ which was an inadequate allowance, and no allowance was made by 
the master for any of the other causes of delay. On reference to the master’s 
certificate, it appears that the delay of six working days in respect of which he 
assesses demurrage was attributed by him, as authorised assessor of demurrage 
under the bill of lading, to the situation of the place of actual discharge. What he 
states is this: 


“No berth alongside quay and no lighters or other craft were available, conse- 
quently I was obliged to anchor in mid-harbour and to discharge the cargo of 
timber into the sea. As a result continuous delay took place from the com- 
mencement until completion of discharge in consequence of the time occupied 
in lowering the timber into the water and holding it there until ship’s tackle 
was released by the receivers. Moreover, on three days no effective progress 
in receiving timber from the ship was made on account of rough weather.” 


At the hearing, the real cause of delay which was relied on by the plaintifis was 
the alleged failure of the defendants’ men employed at the ship's side to receive 
the timber at the rate at which the ship was ready to discharge it. One of the 
plaintiffs’ witnesses stated that a delay of about four minutes occurred in the un- 
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aie o it was put over the side. This is, I am sure, an un- 
See ganinn > a was vahene conflict of evidence on this part of the 
eR Gad the conclusion at which I have arrived is that neither the stevedores’ 
sate who were employed on board the ship by the plaintiffs nor the raftsmen who 
iheiced alongside for the defendants were able to handle the unusual lengths of 
timber as they would have done pieces of smaller dimensions, and that the dis- 
charge was, therefore, made at a slower rate than the normal. There was no 
complaint during the discharge, and at the hearing it was not disputed that the 
raftsmen made the best dispatch in their power and were as good workmen as could 
have been obtained for the purpose. Such delay as occurred was mutual on the 
part of the stevedores’ gang and the raftsmen and was unavoidable, and was of the 
kind alone which I have indicated. I find that the goods were, in the business 
sense of the words, ‘‘taken from the ship’s tackle by the consignee directly on their 
coming to hand in discharge of the ship.”’ 

The conclusions of law and findings of fact which I have stated dispose of the 
case. Had I found a breach by failure to take delivery as agreed I should have 
been unable to accept the master’s certificate as a conclusive assessment of damages. 
His evidence shows that the delay he assessed was not the delay in respect of which 
he was empowered by the bill of lading to certify for demurrage. Moreover his 
figure of six days was arrived at by the application of an arbitrary and incorrect 
formula. Taking his normal rate of discharge as 300 pieces of timber per diem, he 
divided the number of pieces in the defendants’ consignments by 300 and so de- 
termined that five days was the contract time for discharge. To the five days he 
added one and a half for time lost by “‘overloading’’ of the Falmouth cargo with 
London cargo. Six days out of twelve and a half remained, and for these he 
assessed demurrage. The certificate is bad on the face of it. Had it been material 
to ascertain the apportionment of the time beyond five days spent in the discharge 
of timber at Falmouth, I should, so far as I can see, have found the delay by 
stormy weather to have been three working days, that caused by the mode of 
stowage of the London and Falmouth cargo two days, that caused by rain and the 
ship’s management of the hatches for protection of grain cargo together with that 
caused by disablement of winches one day, and that attributable to slow handling 
caused by the character of the cargo and the circumstances of discharge, one and 
a half days. On the findings I have stated, the action fails. 

Judgment for the defendants. 

Solicitors : Thomas Cooper & Co.; Deacon & Co. 
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THE JUPITER 


[Court or Appeal (Bankes, Scrutton and Atkin, L.JJ.), July 11, 17, 1924} 


[Reported [1924] P. 236; 93 L.J.P. 156; 132 L.T. 624; 40 T.L.R. 815; 
16 Asp.M.L.C. 447] 


Constitutional Law—Foreign sovereign State—Immunity from suit—Right to 
have writ set aside—No investigation of plaintiff's claim—Writ in rem 
claiming possession of ship. 

Where a foreign sovereign State applies to set aside a writ which has been 
addressed to it the court must decline jurisdiction without investigating whether 
the plaintiff's claim is good or bad. 

The plaintiffs by a writ in rem claimed possession of the steamship J. against 
‘all persons claiming any right or interest in the said steamship.’’ An 
appearance under protest was entered by the Union of Socialist Soviet 
Republics, who moved to set aside the writ, alleging that the J. was their 
property. The Union of Socialist Soviet Republics was recognised by the 
British government as an independent sovereign State. 

Held: the writ must be set aside without considering whether the claim was 
right or wrong. 


Notes. Applied: Compania Naviera Vascongada v. Steamship Cristina, [1938] 
1 AIlE.R. 719. Referred to: The Arantzazu, [1939] P. 37. 

As to the immunity from suit of foreign States, see 1 Harssury’s Laws (3rd 
Edn.) 52, 61, and ibid., vol. 7, pp. 265-267. For cases see 1 Dicrst 48-50, 110, 
111, and 11 Dicest (Repl.) 622-627. 


Cases referred to: 
(1) The Gagara, [1919] P. 95; 88 L.J.P. 101; 122 L.T. 498; 35 T.L.R. 259; 63 
Sol. Jo. 301; 14 Asp.M.L.C. 547, C.A.; Digest Supp. 
(2) The Dictator, [1892] P. 64, 304; 61 L.J.P. 73; 67 L.T. 563; 7 Asp.M.L.C. 
251; 1 Digest 104, 66. 
(3) The Gemma, [1899] P. 285; 68 L.J.P. 110; 81 L.T. 3879; 15 T.L.R. 529; 
8 Asp.M.L.C. 585, C.A.; 1 Digest 224, 1500. 
(4) The Annette, The Dora, [1919] P. 105; 88 L.J.P. 107; 35 T.L.R. 288; 
Digest Supp. 
Also referred to in argument: 

The Santissima Trinidad (1822), 20 U.S. 283. . 

Russian Bank for Foreign Trade v. Excess Insurance Co., [1919] 1 K.B. 39; 88 
L.J.K.B. 209; 119 L.T. 733; 35 T.L.R. 42; 63 Sol. Jo. 40; 14 Asp.M.L.C. 
362, C.A.; 29 Digest 283, 2302. 

Chartered Mercantile Bank of India v. Netherlands India Steam Navigation Co. 
(1883), 10 Q.B.D. 521; 52 L.J.Q.B. 220; 48 L.T. 546; 47 J.P. 260; 81 W.R. 
445; 5 Asp.M.L.C. 65, C.A.; 11 Digest (Repl.) 434, 785. 

The Porto Alexandre, 1920] P. 30; 89 L.J.P. 97; 122 L.T. 661; 36 T.L.R. 66; 
15 Asp.M.L.C. 1, C.A.; Digest Supp. : 

The Parlement Belge (1880), 5 P.D. 197; 42 L.T. 273; 28 W LR. 642; 4 Asp.M.L.C. 
234, C.A.; 11 Digest (Repl.) 628, 516. y 

The Tervaete, [1922] P. 259; 91 L.J.P. 213; 128 L.T. 176; 38 T.L.R. 825; 67 
Sol. Jo. 98; 16 Asp.M.L.C. 48, C.A.; Digest Supp. 

Appeal from an order of Hu, J., setting aside the writ and all proceedings in 
an action in rem in which the plaintiffs, the Compagnie Russe de Navigation a 
Vapeur et de Commerce, claimed possession of the steamship Jupiter. The writ 
was addressed to ‘‘the steamship Jupiter and all persons claiming any right e 
interest in the said steamship.’’ An appearance was entered under protest 4 
the Union of Socialist Soviet Republics, an independent sovereign aoe he 
moved to set aside the writ and all subsequent proceedings upon the cia tes 
the Union were the owners of the Jupiter by virtue of a decree of nationalisation 
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dated Jan. 26, 1918. The Union was recognised by the British government as an 
independent sovereign State, and as such the Union refused to sanction the pro- 
ceedings. The plaintiffs had formerly carried on business in Russia and in the 
Ukraine, but their head office was now stated to be in Paris. The Jupiter was a 
vessel registered at the port of Odessa in the Ukraine. In 1924 she was lying at 
Dartmouth where she had been laid up by her owners with a skeleton crew, 
consisting of the master, chief officer, and chief engineer. In March, 1924, after 
the recognition by the British government of the Union of Socialist Soviet Republics 
as the de jure rulers of those parts of the old Russian Empire which acknowledged 
their authority, including the Ukraine, representations were made to the master 
of the Jupiter by the agents of the Union government in London to the effect that 
the Union government were the owners of the Jupiter by virtue of the decrees 
made in Russia by which all Russian vessels were nationalised and became the 
property of the Union government. The master, accordingly, handed over the 
ship’s papers to the agents of the Union government in London and flew the flag 
of the Union on the Jupiter in place of the old Russian imperial flag which he had 
previously flown, and he refused the plaintiffs access to the ship. Affidavits were 
filed on behalf of the Union government by their Chargé d’Affaires in London, from 
which it appeared that Odessa was within the jurisdiction of the Union government, 
that the Union government claimed that the Jupiter was their property, and that 
it declined to submit to the jurisdiction of the court. On the motion of the Union 
government, Hit, J., set aside the writ and subsequent proceedings on May 29, 
1924. The plaintiffs appealed. 


Jowitt, K.C., and Langton for the plaintiffs. 
Dunlop, K.C., and Dumas, for the Soviet Union, were not called on to argue. 


BANKES, L.J.—This appeal raises the question whether or not the learned judge 
was right in setting aside a writ in an action in rem, which the plaintiffs, a French 
company describing themselves as the owners of the steamship Jupiter, issued 
against ‘‘the steamship Jupiter and all persons claiming any right or interest in 
the said steamship.’’ We know from the affidavits the circumstances in which the 
plaintiffs are claiming that this vessel is their property. In order to assert that 
claim they have elected to take proceedings in rem. It is a procedure in which 
the writ is directed to all persons claiming any right or interest in the steamship. 
The only persons who have appeared are the Soviet government who claim to 
be the owners of the vessel and protest against the exercise by the courts of this 
country of any jurisdiction over them. They appear under protest. The motion 
to set aside the writ was served and came before Hn, J. He has set aside the 
writ, in my opinion, rightly, on the ground which he expressed, I think quite 
accurately, in The Gagara (1). There the action was commenced in rem, and the 
effect of the action is described by the learned judge in these words : 

“In the first place the Esthonian government is in actual possession of the 

ship; and that government states that the ship is being used by it for public 

purposes. . . . The plaintiffs invite the court to take that possession away by 
arrest of the ship and ultimately by decree to transfer it to the plaintiffs.’’ wa 


In substance that is exactly what the plaintiffs are seeking to do here. Then he 
goes on: 





“But to permit the arrest is to compel the Esthonian government, either to 
submit to the Jurisdiction of the court or to lose their de facto possession, and 
to compel the Esthonian government to submit to this court the question of 
the ownership of The Gagara.”’ 


In my opinion, that is contrary to all the principles upon which this court has 


acted where a claim is made by a duly recognised independent sovereign State. 
re seems to me that the necessary result of these pleadings is to call upon the 
Soviet government to assert its title and to have the quegtion of the ownership 
or the right to possession of this vessel, impleaded in the courts of this omenkes. 
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That is not admissible. I think the judgment of Hitt, J., is quite right, though I 
do not attach the importance which he does to the fact that this vessel was 
registered at Odessa. 


SCRUTTON, L.J.—A writ in rem is issued by a company with a French name, 
which at any rate it is not a company registered under the English Acts, addressed 
to the steamship Jupiter which is a steamer now lying in Inglish waters, and 
‘‘all persons claiming any right or interest in the said steamship.’’ Whereupon 
an application is made to this court by the Union of Socialist Soviet Republics to 
set aside the writ on the ground that the Jupiter is the property of the Union, a 
recognised foreign independent State. It is agreed that the Union has been 
recognised de jure and de facto by the British government. It appears to me, 
without going any further, without investigating whether the claim is good: or 
bad, that the court on having that statement made to it must decline jurisdiction. 

There was some obscurity as to the nature of a writ in rem in Admiralty, but 
since the judgment of Sir Francis Jeune in The Dictator (2), which was affirmed 
by this court in The Gemma (3), that obscurity has been cleared up. By the old 
practice of the Admiralty Court the appearance of a person interested in property 
used to be enforced either by seizing him to make him appear, or by seizing his 
ship, or by seizing his property other than his ship—but the object of all the 
processes of seizing was to make the man appear so that he might be a personal 
defendant to the action. If he did appear, he at once became personally liable 
to the judgment of the court. If he did not appear, the court, having given him 
the opportunity of appearing, might take away his property. This writ being 
addressed to the steamship Jupiter and all persons claiming any right or interest 
in the steamship, the foreign government which does claim a right or interest in 
the ship must do one of three things. First, it may appear to defend, but it 
cannot be compelled to appear; secondly, if it were not to appear, and let the 
action go on, the court might feel able to forfeit the property of a foreign sovereign ; 
thirdly, it can simply come to the court and say: ‘‘I am not going to discuss what 
my title is; I say I am a foreign sovereign; I claim a right in this property, and 
you cannot compel me to come to your court to show you that I have good cause 
for saying that it is my property.”’ I think that the law is accurately stated by 
Mr. Dicey. He says: 


“The court has no jurisdiction to entertain an action against any foreign 
sovereign. Any action against the property of a foreign sovereign is an action 
or proceeding against such person.’’ (CONFLICT OF Laws (8rd Edn.), p. 215.) 


On that ground, without going into any discussion whether the claim is right or 
wrong, without basing my decision on the fact that the port of registry of the ship 
is Odessa, without discussing whether the result at which the plaintiffs in this case 
are aiming can be achieved by another method, this particular method appears to me 
to violate the principles of international comity and to make a foreign sovereign 
appear in these courts as defendant to defend what he alleges to be his property. 
Consequently, it should be set aside. 

I desire to reserve the question whether in any circumstances the Admiralty 
Court would entertain an action for possession between foreigners except in a case 
where the foreign sovereign consented. The matter is discussed in The Annette, 
The Dora (4), where the foreign sovereign consented because he was one of the 
parties; but according to the old practice of the court I do not think that the 
Admiralty would have such an action. However, I am content to rest my decision 
in this case on the fact that this writ requires a foreign sovereign to appear 1n 
these courts to defend what he alleges to be his property, and by the principles 
of international comity, the courts of this Kingdom do not allow such steps to be 


taken against foreign sovereigns. 


ATKIN, L.J.—The plaintifis in this case are @ company who appear to have 
been registered in Russia, and to have had property at one time In a ship called 


408 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep, 


the Jupiter. The Jupiter was registered at the port of Odessa—though this appears 


to me to be quite an irrelev 


to give. . bs 
5 The J upiter left Odessa in the year 1919 and since then has been in waters other 


than Russian territorial waters in the possession of the plaintiffs through their 
servant the master of the ship. For the last year or year and a half she has, in 
fact, been lying in British territorial waters at Dartmouth. It appears that at the 
beginning of this year the Russian Soviet government induced the master of the 
ship to repudiate the possession and ownership of the plaintiffs and to hold the ship 
for them, and the master procured a provisional registration from the Russian 
consul which is a different registration from the registration at Odessa. Those 
being the facts, the plaintiffs issued their writ in rem against the steamship 
Jupiter and all persons claiming any right or interest in the said steamship. It is 
quite plain from these facts (a) that the plaintiffs intended all persons claiming any 
right or interest in the said steamship to include the right of the Russian Soviet 
government who are the only people who claim to have any rights and whose claim 
has given rise to these proceedings; and (b) it is quite certain that ‘‘all persons 
claiming any right or interest in the ship’’ did in fact include the Russian Soviet 
government. Therefore, it is quite plain to my mind that this writ so addressed 
to these persons and commanding them within eight days after the service of the 
writ to cause an appearance to be entered, is a writ by which the British courts 
purport to exercise jurisdiction over a sovereign independent State. It also is 
quite plain upon the authorities that the British courts have no jurisdiction to do 
any such thing, and that when such a writ is issued it is the right of a foreign 
sovereign in these courts to apply to have that writ set aside. That is the motion 
which has been made here; and, to my mind, it must be acceded to. 

It is on those simple grounds that I, and I think the rest of the court, determine 
this appeal. We do not determine it on the footing that this ship is in fact the 
property of the Russian Soviet government. That may or may not be the fact. 
We do not determine it on the ground that, as the Russian Soviet government 
claims the ship as their property, that is conclusive proof in these courts that it is 
their property. These questions do not appear to me to be necessary for the 
decision of this appeal and I certainly do not decide it on that ground. I decide 
it on the simple ground that this process by the very nature of it is an attempt to 
implead the Russian Soviet government, and the court has no jurisdiction to do 
that. I think, therefore, that the appeal should be dismissed. 


Solicitors : William A. Crump & Son; Wynne-Bazter & Keeble. 
[Reported by Grorrrey Hurcuson, Esq., Barrister-at-Law.] 


ant fact to the decision which I, at any rate, am going © 
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Re MEREDITH. DAVIES v. DAVIES 


[Cuancery Division (Romer, J.), May 9, 14, 1924] 
[Reported [1924] 2 Ch. 552; 94 L.J.Ch. 87; 131 L.T. 800] 


Will—Bequest—Lapse—Statutory exception from lapse—*'Contrary intention’ — 
Testator ignorant of statutory provision—Recital that gift had lapsed—No 
express disposition to prevent lapse—Gift by codicil to children of dead child 
—Wills Act, 1887 (7 Will. 4 € 1 Vict., c. 26), s. 33. 

A “contrary intention’’ to the provision of s. 33 of the Wills Act, 1887, that 
a legacy to a child of the testator who predeceases the testator, but leaves 
issue, shall not lapse, appears if the testator has shown an intention that, 
notwithstanding such issue, the legacy should nevertheless lapse, even though 
the will shows that the testator had never heard of s. 33. 

A testator, by his will, gave a legacy of £100 to his son J.M., and declared : 
“T give the residue of my real and personal estate to my trustees upon trust 
. .. to pay an annuity of £31 4s. to my said wife during her lifetime and to 
divide what remains thereafter between my said five children in equal shares, 
and I direct that on the death of my said wife the said annuity shall fall into 
and form part of my residuary estate.’’ By a codicil the testator provided : 
“Whereas since the date of my said will my son J.M. has died and the legacy 
and share of residue given to him by my said will have lapsed now with a view 
of making some provision for the two children namely T.J.M. and V.M.M. 
I give to each of them a legacy of £100 free from duty such sums to be 
invested by my trustees and handed over to the said children with all interest 
on their respectively attaining the age of twenty-one years.” 

Held: by not disposing of J.M.’s share of residue and legacy and by reciting 
that those bequests had lapsed and then making no express disposition to 
prevent such lapse, and by bequeathing the £200 to the children, the testator 
had shown a desire that J.M.’s share of residue and legacy should not be paid 
to J.M.’s executors as part of his estate, but that, subject to paying the two 
children £100 each, they should lapse, and, accordingly, they had lapsed. 

Per Curiam: if the codicil had contained nothing but a statement of J.M.’s 
death and then the gift of a legacy of £100 to each of his children, it would 
not have shown a contrary intention within the meaning of s. 33. 





Notes. As to statutory exceptions from lapse, see 84 Haxspury’s Laws (2nd 
Edn.) 188-140; and for cases see 44 Diaest 502-506. For the Wills Act, 1837, see 
96 Harspury’s Statutes (2nd Edn.) 1826. 


Case referred to: 
(1) Re Morris, Corfield vy. Waller (1916), 86 L.J.Ch. 456; 115 L.T. 915; 44 
Digest 502, 3716. 
Also referred to in argument: 
Campbell v. French (1797), 3 Ves. 321; 30 E.R. 1033, L.C.; 44 Digest 364, 1974. 
Re Churchill, Taylor v. Manchester University, [1917] 1 Ch. 206; 86 L.J.Ch. 
209; 115 L.T. 769; 61 Sol. Jo. 131; 44 Digest 342, 1716. 


Adjourned Summons. 

By his will dated Sept. 26, 1916, the testator, after appointing John Davies and 
Thomas Lloyd executors and trustees thereof, gave the whole of his household 
furniture to his wife, Ann Meredith, for her use during her life, and after her 
death gave the whole of the said household furniture equally between his five 
children: ‘“‘James Meredith, Eliza Ann Davies, Edith Meredith, Nellie Lewis, 
and Lucy Lloyd.’’ He also gave to his son the said James Meredith a legacy of 
£100, and proceeded as follows : 

“T give the residue of my real and personal estate to my trustees upon trust to 

receive the rents, issues, and profits of the same, and thereout to pay an 
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annuity of £31 4s. to my said wife during her lifetime, and to divide what A 
remains thereafter between my said five children in equal shares, and I direct 
that on the death of my said wife the said annuity fall into and form part of 
my residuary estate.”’ 
The said James Meredith, the son of the testator, died before Aug. 1, 1917, leaving 
his widow and two infant children surviving him. By a codicil, dated Aug. 1, 
1917, to his will, the testator directed as follows : 


‘‘Whereas since the date of my said will my son James Meredith has died and 
the legacy and share of residue given to him by my said will have lapsed now 
with a view of making some provision for the two children namely Thomas 
James Meredith and Violet May Meredith of my said son James Meredith 
I give to each of them a legacy of £100 free of duty such sums to be invested C 
by my trustees and handed over to the said children with all interest on their 
respectively attaining the age of twenty-one years.”’ 
Then after a gift to his wife, the testator, in all other respects, confirmed his said 
will. The testator having died, this summons was issued by the plaintiffs as the 
executors and trustees of the will and codicil to determine whether the £100 legacy 
and the share of furniture and residue given by the testator by his will to his son J 
James Meredith had lapsed in consequence of a contrary intention to the operation 
of s. 33 of the Wills Act, 1837, having been expressed in the codicil. Section 33 
provided : 





‘Where any person, being a child or other issue of the testator to whom any 
real or personal estate shall be devised or bequeathed for any estate or interest 
not determinable at or before the death of such person, shall die in the life- E 
time of the testator leaving issue, and any such issue of any such person shall 
be living at the time of the death of the testator, such devise or bequest shall 
not lapse, but shall take effect as if the death of such person had happened 
immediately after the death of the testator, unless a contrary intention shall 
appear by the will.”’ 


R. W. Turnbull for the executors. 
J. I. Carr for the widow and children of the testator. 
WW. F. Swords for the widow and the two children of the son, James Meredith. 


Cur. adv. vult. 


ROMER, J., read the following judgment.—In this case I have to determine 
whether the testator has expressed ‘‘a contrary intention’’ within the meaning of 
s. 33 of the Wills Act, 1837. [His Lordship read the section and also the will of 
the testator and continued :] So that what he has given by his will to his son, 
James Meredith, was a share of his household furniture after his wife's death, a 
legacy of £100 and a one-fifth share of his residuary estate subject to his wife's 
annuity. In point of fact James Meredith died in the lifetime of the testator, 
leaving issue, who survived the testator. Therefore, if the testator had died 
without making any other testamentary disposition, s. 83 would have applied, and 
the share of furniture, the legacy of £100 and the share of residue would have 
devolved as if James Meredith had died after the testator and would have formed 
part of his estate because the testator had not by his will shown any contrary 
intention. But on Aug. 1, 1917, shortly after the death of James Meredith, the I 
testator made a codicil in these terms. [His Lordship read the codicil and con- 
tinued:] Counsel for the widow and children of James Meredith has contended 
that the testator has shown by the recital in the codicil that he had never heard 
of 8. 33 of the Wills Act, and that having obviously never heard of that section 
it is not possible to say that the codicil shows any intention that that section shall 
not operate. However, the fallacy in that argument lies in this, that s. 33 does 
not say that the section shall apply unless the will says in terms that it shall 
not apply, but that in the event specified in the section the device or bequest shall 
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operate in a particular way unless the testator by his will indicates an intention to 
the eontrary: There may, therefore, be a ‘‘contrary intention expressed by the 
will’’ even though the testator had never heard of the provisions of the section. 
What I have to consider is whether the testator has shown an intention that 
notwithstanding that James Meredith was dead leaving issue who might survive the 
testator the share and legacy should nevertheless lapse. 

Approaching this codicil to see whether it shows such an intention, it appears 
to me that it does. For although the testator recites that the legacy and share 
had lapsed, no lapse at that moment had taken place because the testator was still 
living, and he could still make such testamentary disposition as he thought fit to 
meet the case that had arisen. When, therefore, he recites that the legacy and 
share had lapsed what he means is: ‘Whereas since the date of my will my son 
James Meredith has died, and having regard to the dispositions made by my will, 
the legacy and share of residue given to him by my will will lapse if I do not 
make some other disposition of them.’’ Now he could, had he so wished, have 
provided that notwithstanding the death of James Meredith in his lifetime the 
legacy and share of residue should be paid to James Meredith's executors as part 
of James Meredith's estate, or he could have given the legacy and share direct to 
the children of James Meredith, or he could have said that as James Meredith 
has died I will not make any provision as to his legacy and share of residue, but 
I will let them lapse. It seems that by not disposing of the share and legacy and 
by bequeathing the £200 to his son’s two children, he has in effect said: I do not 
desire that the said legacy and share shall be paid to my son's executors as part 
of his estate, but that subject to paying his children £100 each, the legacy and 
share of residue shall lapse. For these reasons, I come to the conclusion that the 
codicil shows a contrary intention within the meaning of s. 33. 

There does not appear to be any direct authority on the point. I was, however, 
referred to Re Morris, Corfield v. Waller (1). In that case the testatrix after a 
gift to certain of her children by name had expressly provided that in case any 
child should die in her lifetime leaving issue surviving her, the bequests therein- 
before contained to her children should take effect in the same manner as if the 
child so dying had survived her and died immediately after her—so far providing 
quite unnecessarily for what would have been effected by s. 83 of the Wills Act— 
but the testatrix went on to say: 


“But so that the share or shares of my said estate bequeathed to him or her 
or which he or she would have taken if surviving me, shall devolve to his or 
her next-of-kin or legatees as part of his or her estate accordingly.”’ 


The learned judge had to consider whether he could give effect to that last 
declaration which was, of course, different from the provisions of s. 33 and he 
came to the conclusion that he was obliged to give effect to it. If, and so far as, 
he came to the conclusion that that declaration indicated a contrary intention 
within the meaning of s. 83, it is perhaps an authority in favour of the view I have 
taken; but I think that the learned judge was merely determining which of two 
inconsistent clauses in the will should take effect. I was also referred to a note 
to p. 448 of JARMAN ON Wits, vol. 1 (6th Edn.), which is as follows : 


“Tt is submitted that any expression of a contrary intention is sufficient to 
prevent the operation of s. 33.”’ 
So far I agree. But the note goes on: 
“Thus if a testator bequeathed £1,000 to his son A. and proceeded, ‘but if my 
said son shall die in my lifetime, then I bequeath the sum of £200 to each of 
his children,’ would not this be sufficient to exclude the operation of s. 33 
whatever the number of the son’s children might be?”’ 
With all respect I cannot agree with that. If I had nothing in this codicil but 
a statement of James Meredith’s death and then the gift of a legacy of £100 to 
each of his children, I should not be prepared to hold that the codicil showed a 
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contrary intention within the meaning of the section. For if the ee 
the children of the deceased son would not take directly any part e a 
or share of residue bequeathed to them and would not even be benefited by : € 
bequest except in so far as they might be interested in his personal srg er 
his will or his intestacy. I could not therefore regard a direct gift to the children 
as an indication of the testator’s intention that he did not wish the legacy or 
share of residue to form part of the deceased son’s estate. du the present case ir 
rely on the fact that the testator, after expressly reciting in his codicil that owing 
to the death of his son the legacy and share of residue given to him by the will 
have lapsed, makes no express disposition to prevent such lapse taking effect. 
This, in my opinion, amounts to an expression of his intention that the legacy and 
share of residue given to the son by the will shall lapse. There is no mention of 
the furniture in the codicil, and, therefore, the gift of that in the will takes effect 
by virtue of the section, but the legacy of £100 and the share of residue lapse, 
and as to them there is an intestacy. 
Solicitors: Churchill, Clapham & Co., for Herbert Oliver, Llandrindod Wells. 


[Reported by G. P. Lanawortuy, Esq., Barrister-at-Law.] 
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POSTMASTER-GENERAL v. BECK AND POLLITZER 


[Court or Appeat (Bankes, Scrutton and Atkin, L.JJ.), May 19, 1924] 


{Reported [1924] 2 K.B. 308; 98 L.J.K.B. 1017; 131 L.T. 750; 
88 J.P. 137; 68 Sol. Jo. 883; 22 L.G.R. 657] 


Telegraph—Damage to line—Damage by lorry in private ownership—Absence of 
negligence—Liability for expenses of making good damage—Telegraph Act, 
1878 (41 & 42 Vict., c. 76), s. 8. 

A fire alarm post in a public highway which formed part of the telegraphic 
lines in the pavement was damaged by a servant of the defendants while 
driving a motor lorry in the course of his employment. On a claim by the 
Postmaster-General under s. 8 of the Telegraph Act, 1878, for the expenses 
of making good the damage, the Postmaster-General admitted that the damage 
had been done without negligence. 

Held: the word ‘‘person” in s. 8 must be read in its ordinary and un- 
restricted sense, and not limited to such persons only as were or might be said 
to be in statutory relation with the Postmaster-General, and, therefore, the 
Postmaster-General was entitled to succeed. 

Per Scrurron, L.J., Arn, L.J., agreeing : I decide this case on the assump- 
tion that some act of the defendants’ servant brought the lorry into contact 
with the post, but that act was not negligent. I do not decide what the 
position would be if no act of the servant brought the lorry into contact with 
the post, e.g., where some other lorry knocked it into the post, or, although 
the article or animal which did the damage had been under the control of the 


a? ba + - . 
defendants’ servant, it was not under such control or guidance when the damage 
was done. 


hoes As to civil remedies for the violation of certain provisions of the Tele- 
or: sts. gee 9° ee Auk 

aa ne Cla; B68 82 Harspury’s Laws (2nd Edn.) 43, 44; and for cases see 42 Dicrsr 
6Y9, 896. Tor Telegraph Act, 1878, sce 24 Hatsnury's Statutes (2nd Edn.) 1013. 
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A Cases referred to: 


(1) River Wear Comrs. v. Adamson (1876), 1 Q.B.D. 546; 46 L.J.Q.B. 83; 35 
L.T. 118; 24 W.R. 872, C.A.; affirmed (1877) 2 App. Cas. 743; 47 L.J.Q.B. 
198; 87 L.T. 548; 42 J.P. 244; 26 W.R. 217; 8 Asp.M.L.C. 521, H.L.; 
41 Digest 974, 8643. 
(2) Arrow Shipping Co. v. Tyne Improvement Comrs., The Crystal, [1894] A.C. 
B 508; 68 L.J.P. 146; 71 L.T. 346; 10 T.L.R. 551; 7 Asp.M.L.C. 513; 6 R. 
258, H.L.; 41 Digest 822, 6807. 


Appeal by defendants from an order of the Divisional Court (Smearman and 
Acton, JJ.) affirming a decision of the judge of the Mayor’s Court of the city of 
London. : 

The plaintiff, the Postmaster-General, claimed, under s. 8 of the Telegraph Act, 

C 1878, the sum of £15 16s. 9d., being the amount of expenses incurred by him in 
making good a destruction or injury caused to a telegraphic line of the plaintiff 
situate in the pavement of the highway known as Galleons Road, North Wool- 
wich, in the county of London, by the defendants or by their agent, on or about 
Nov. 10, 1922. A statement of facts was agreed to between the parties from 
which it appeared that the defendants admitted that at all material times the 
plaintiff maintained a telegraphic line in the pavement of Galleons Road under 
the powers conferred on the plaintiff by the Telegraph Act, 1863-1922. On Nov. 
10, 1922, the servant of the defendants, acting in the course of his employment, 
drove a motor lorry along the road in question and brought the lorry into contact 
with a fire alarm post which formed part of the telegraphic line of the plaintiff, 
thereby injuring the telegraphic line. The expense incurred by the plaintiff in 

E making good the injury to the line amounted to £15 16s. 9d. The plaintiff ad- 

mitted that neither the defendant nor his servants were guilty of any negligence. 

The learned judge of the Mayor's Court entered judgment for the plaintiff for the 

amount claimed, and an appeal by the defendants was dismissed by the King’s 

Bench Divisional Court. The defendants now appealed to the Court of Appeal. 
By the Telegraph Act, 1878, s. 8: 


‘‘Where any undertakers, body, or person, by themselves or by their agents, 
destroy or injure any telegraph line of the Postmaster-General, such under- 
takers, body, or person shall not only be liable to pay to the Postmaster-General 
such expenses (if any) as he may incur in making good the said destruction or 
injury, but also, if the telegraphic communication is carelessly or wilfully 

G interrupted, shall be liable to a fine not exceeding £20 per day for every day 
during which such interruption continues... ." 


J. B. Matthews, K.C., and Thomas Scanlan for the defendants. 
The Attorney-General (Sir Patrick Hastings, K.C.) and Harold Murphy, for the 
Postmaster-General, were not called on to argue. 


F 


BANKES, L.J.—This case raises a point of very considerable general impor- 
H tance, and that is whether a person who, without any negligence on his part, 
destroys or injures any part of a telegraph line of the Postmaster-General is liable 
under s. 8 of the Telegraph Act, 1878, to pay the expense of making good the 
destruction or injury which he has caused. The matter came in the first instance 
before the learned judge of the Mayor's Court of the city of London and then from 
I him by appeal to the Divisional Court. The learned judge of the Mayor's Court 
and both the learned judges in the Divisional Court dealt very fully and very 
clearly, and, as I think, quite satisfactorily with the arguments that were put 
forward on behalf of the defendants, namely, that such a person was not liable 
under the statute. 

Tt has, however, been strenuously argued here that the ordinary meaning ought 
not to be put upon the language of s. 8, and that where that section denmg of : 
person who destroys or injures a telegraph line being made responsible, the ste 
should put some restrictive meaning upon the word ‘‘person,'’ it being suggeste 
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that the expression ‘‘person’’ should be applied only to such persons as are in 
statutory relation with the Postmaster-General, whatever exactly that may mean. 
The argument is, as I understand it, that that expression is used for the purpose 
of excluding persons whom I may refer to as being members of the general public. 
That argument is based on two grounds, namely (i) that taking this statute and 
reading it with reference to the statutes which have preceded it and dealt with the 
telegraph undertakings, the court should say that the legislature has not used, and 
did not intend to use, the word ‘‘person’’ in a general sense so as to include the 
general public; and (ii) that the court should be careful not to impose such a 
liability as this upon members of the general public using the highway lawfully, 
in the absence of clear words indicating that such was the intention of the legis- 
lature. Speaking for myself, the reference that counsel for the defendants has 
made to the Telegraph Act, 1868, so far from assisting him, seems to me to point 
rather to the opposite conclusion, because, speaking generally of that statute, it 
seems to me that the word ‘‘person’’ when used in it is used quite generally and 
not in a limited sense at all. It is admitted that there is no decision which has 
actually any bearing upon the construction which the court should put upon this 
statute, and, therefore, I approach it with the desire to place the interpretation 
upon it which the language of the statute itself seems to me to indicate is the right 
one, and I cannot see any reason whatever for placing any limitation upon the 
word ‘‘person’’ as used in ss. 8 and 9 of the Act. Indeed, I think I see every 
reason why the legislature should have intended to include members of the general 
public within the purview of those sections, because by, and indeed long before, 
the Act of 1878 the importance of the maintenance of continuous telegraphic 
communication was well established, and it was known that the principal telegraph 
lines throughout the country existed either on or alongside public roads or in 
public places—in places, therefore, where they required protection from the general 
public, and, as it seems to me, the statutes have provided the means by which 
the protection is to be afforded. 

I will deal first with s. 9, which deals with the penalties for obstruction, and 
the language used there is this: 


‘Where any undertakers, body, or person or their agents obstruct the Post- 
master-General or his agents in placing, maintaining, altering, examining, or 
repairing any telegraphic line in pursuance of this Act . . . such undertakers, 
bodies, or persons and agents respectively shall for every act of obstruction be 
liable to a fine not exceeding £10." 


IT ask myself, in the absence of some language to indicate the intention, why should 
the legislature intend to exclude from a section dealing with obstructors a member 
of what counsel for the defendants refers to as the ordinary public, even if he is 
as apred his lawful right of walking along the road which adjoins or alongside 
Ww ich the telegraph line is maintained. I then turn to s. 8, where again the words 
— Any undertakers, body, or person, by themselves or by their agents.’’ Thus 
6 ie deals with two matters, one is the destruction or injury of the tele- 
r © ‘ . . . . . . 
g vat Ine, in which case the person committing the destruction or injury is 
requir : iH eae . . 7 
sy whe the expenses of making good; and, secondly, if the destruction 
and in i i : icati 
pe es ave the effect of interrupting the telegraphic communication, and that 
Sie ce a eda or wilful, then, in addition to paying the expenses, the 
re is CO 1 nl f ] x 
oe ae i” She to a fine. Again I ask myself why should the proposed limita- 
5 e introduced inti i i 
Natori into the language of the section, and again I answer that I 
y reason for doing so, indeed I see every reason why the language 
should be read in its ordinary meanin d i saint ; Then. if. 
eee. ; f § and 1n an unrestricted sense. Then, if I 
eet Mee: of the statute, I find that different language is used in 
mee to every particular subject-matter dealt with in the section. For i 
stance, in s. 8, the per d i : wen pe bas 
, - 8, persons dealt with there are the ‘proprietors, lessees, directors 
or persons having the control of any railway or canal’; the expression ‘‘persons”’ is 
sheet, nadine : s ; the expression ‘‘persons”’ is 
j © persons having the control of > railw Secti 
§ any railway or canal. Section 4 
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applies to ‘any body or person having any power, jurisdiction, or control over or 
relating to a street or public road.’’ Again, the term ‘‘person’’ is confined to that 
particular class. In s. 7 one finds no reference at all to persons—the reference is 
to ‘‘the undertakers or their agents’’—but when one comes to s. 8 one finds the 
language extended to ‘‘undertakers, body, or person’’ without any limitation. In 
these circumstances I think the judgments given below are quite right, and that 
the appeal fails and must be dismissed with costs. 


SCRUTTON, L.J.—This is a case raising questions of considerable public im- 
portance, and also of some legal difficulty. The court is quite familiar with cases 
where it is desired to cut down the general words of a statute into a narrower 
application than they would ordinarily have by considerations derived from the 
object of the statute and provisions in it. I want in the first place to make clear 
the assumption upon which I am deciding this case. I think if parties come to 
trial upon admissions of fact they might be a little more precise as to what they 
mean. I am told that I am to decide this case upon the admission that ‘‘the 
servant of the defendants acting in the course of his duty drove a motor lorry 
along the said highway, and brought the said motor lorry into contact with a fire 
alarm post, which formed part of the said telegraphic line of the plaintiff, and 
thereby injured the said telegraphic line,’’ whereby the Postmaster-General claims 
damages against the defendants whose servant caused the injury. That leaves me 
absolutely in the dark as to what has happened, but from the language of the 
admission the servant of the defendants drove the lorry, brought it into contact 
with the fire alarm post, and thereby injured the telegraphic line of the plaintiff. 
I decide this case upon the assumption that the facts are that some act of the 
servant brought the lorry into contact with the post, but that act was not negligent. 
I do not decide what the position would be if no act of the servant brought the 
lorry into contact with the post, e.g., where some other lorry knocked it into 
the post, or, although the article or animal that did the damage had been under the 
control of the servant, it was not under the control of the servant or guided by the 
servant at the time when the damage was done. 

I do not propose to decide those points because of the extreme difficulty to which 
they have given rise in the very similar case under the Harbours, Docks, and Piers 
Clauses Act, 1847, s. 74 of which provides : 


“The owner of every vessel . . . shall be answerable to the undertakers for 
any damage done by such vessel . . . or by any person employed about the 


9 


same... 





A case arose where, owing to bad weather, a vessel was abandoned and, with 
nobody on board controlling it, drifted into a pier and did damage to it, and on 
that state of facts a case was taken to the House of Lords as to whether there was 
any limitation to be placed upon the wide words that the owner should be answer- 
able for any damage done by such vessel. The members of the House of Lords 
gave many different interpretations of what that section means. The case is 
River Wear Comrs. v. Adamson (1), and it is criticised and to some extent explained 
bv the House of Lords again in Arrow Shipping Co. v. Tyne Improvement Comrs., 
The Crystal (2). Most of the Law Lords there were disposed to take the view that 
at any rate there was this limitation, that the liability of the owner and the right 
to recover by the dock did not apply where the vessel was not under the control 
of anybody at the time when the damage was done, and the reason why that result 
was arrived at seems to be partly the reason put by Lorp BLackBurN In Adamson’'s 
Case (1) (2 App. Cas. at p. 768), repeating the language which had been used by 
MetutsH, L.J., in the Court of Appeal. 

“Tt seems to have occurred to those who framed the statute, that in most 
cases where an accident occurs, it is from the fault of those who were managing 
the ship—and in most cases those are the servants of the owners—but that 
these were matters which in every case must be proved, and consequently that 
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there was a great deal of litigation incurred before the owner, though he me 
was liable, eould be fixed: and with a view to meet this, the remedy propose 

was that the owner, who was generally really liable (though it was difficult and 
expensive to prove it), should be liable without proof either that there was 
negligence, or that the person guilty of neglect was the owner s servant, or 
proving how the mischief happened, and this is expressed by saying that the | 
owners shall be ‘answerable for any damage done by the vessel or by any 8B 


¢ 
9? 


person employed about the same’ to the harbour. ry 





The section that we have to construe in this case, viz., s. 8 of the Telegraph 


Act, 1878, is something on the same lines and something of the same sort of 
considerations apply to it. The section provides as follows : 


I 


‘Where any undertakers, body, or person, by themselves or by their agents, Cc! 
destroy or injure any telegraphic line of the Postmaster-General, such under- 
takers, body, or person shall not only be liable to pay to the Postmaster-General 
such expenses (if any) as he may incur in making good the said destruction or 
injury, but also, if the telegraphic communication is carelessly or wilfully 
interrupted, shall be liable to a fine... .”’ 


understand that we are to treat a fire alarm post as being a telegraph line for J} 


the purposes of the statute. It is said, on the one hand, by the Crown: Here is a 
perfectly plain case where a person by himself or by his agent—the owner of this 
lorry by his servant driving it—destroys the telegraph line, i.e., the fire alarm 
post, and what can be plainer? On the other hand, it is said by counsel on behalf 

of the owners of the lorry, that when you look at this Act, you find that it is all 
about undertakers who have statutory rights which may clash with those of the Jy; 
Postmaster-General, and, consequently, when the section uses the words ‘‘under- 
takers, body, or person,’’ it is only thinking of that class of people and not of the 
ordinary publi¢ who have no particular statutory rights and are not undertakers 
carrying out any undertaking sanctioned by Parliament. It is argued that the — 
ordinary person was not intended to be hit by this section and made liable for 
matters for which he would not be liable at common law unless he was guilty of P, 
negligence. When one looks into the definitions it is not at all clear, upon that 
view, why the word ‘‘person’’ should have been used at all. ‘‘Undertakers’’ are 
defined in s. 2 of the Act to mean ‘‘the parties, whether company, . . . or private 


persons,’ 


’ - | ee 9 


so that ‘‘undertakers’’ includes ‘‘persons.’’ When we look at the Tele- 


graph Act, 1863, s. 3, the definition of the term ‘‘body’’ is followed by these words: 
“any provision referring to a body applies to a person, as the case may require.” @ 
So in this legislation one has already got ‘‘person’’ in twice, once in the definition 
of “‘undertakers,’’ and once in the definition of ‘‘body,’’ and yet one finds it a 
third time, and it occurs to one that it is put in a third time because it was meant 
to say something by it, not upon the lines that because I tell one three times it is 
true, but because the legislature meant to add something additional by putting in 
the word ‘‘person.’’ Junior counsel for the defendants suggests that it may have }f 


been put in to de 


al with people who are empowered to give consents. It is not 


quite clear why people who are merely empowered to give consents should be 
allowed to destroy or injure telegraph lines. It seems much more likely that the 


people who would destroy or injure telegraph 
the highway on which the telegr 
sideration I can give to the body 
behalf of the defendants to the be 
sufficient in the Act to lead me to think 
in any other than the ordinary sense o 
impossible to limit it in the wavy tha 
statutory relation with the Postm 


should have thought that the 
as to persons who have to per 


lines are the persons who are using 
aph line happens to be, and upon the best con- 
of the statute, having followed the arguments on [| 
st of my ability, it seems to me that there is not 
that the legislature used the word ‘‘person”’ 
f a person who does damage, and that it is 


t they suggest to persons who are in some 
ostmaster-General. 


T should not have thought myself that that was a very happy definition. I 


limitation, if any, which Parliament intended was 
form some statutory obligation which may lead to 
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their coming into conflict with the rights of the Postmaster-General, but, looking 
at the wide language of s. 8 which is much wider, as Arkin, L.J., has pointed ce 
than s. 7, I do not see my way to put any limitation upon the word *‘person,”’ end 
as I find an admission that the defendants’ servant destroyed the telegraph line 
it appears to me that under the section they must pay. As I have said, I do “int 
propose to deal with the cases where it may be said that the defendant did not 
destroy the telegraph line because something got loose and destroyed the telegraph 
line, or where the something destroys the telegraph line because it is knocked 
into it by the action of some third person. When it is meant to raise these cases, 
they must be raised by admissions clearly stating the facts. Upon the admission 
in the present case, I limit it to the cases where an agent of the owner of the 
property is in control of the property, and so the person or his agent may be said 
actively to have destroyed the telegraphic line. For these reasons, which I have 
stated at some little length, because it is an important case which may govern 
a number of others, I come to the conclusion that the judgments below were right 
and that the appeal should be dismissed. 


ATKIN, L.J.—I agree. I also should like to reserve the hypothesis which has 
been reserved by Scrurron, L.J., and I am particularly pleased to be able to do it, 
because otherwise one would have to try to elicit the true ratio decidendi of the 
decision of the majority of the House of Lords in River Wear Comrs. vy. Adamson (1). 
As that is a task which has already severely tested much greater authorities than I 
profess to be, I am very glad to be relieved of the task. Apart from that, how- 
ever, I find, I am bound to say, very little difficulty in this case. I agree that the 
words ‘‘undertakers, body, or person’’ are to some extent tautologous; quite apart 
from the somewhat unexpected, though not unusual, collocation of an undertaker 
and a body, one still has in this case the use of the word “‘person’’ which has been 
already introduced into both the preceding terms by statutory definition. Indeed, 
it would have been sufficient, apparently, to have said: ‘‘Where anybody by him- 
self or his agent’’ destroys or injures any telegraphic line. However, the use of the 
word ‘‘person’’ in some collocations in the Telegraph Acts is quite unrestricted 
and means any legal person, and it appears to me that the words of s. 8 in them- 
selves are perfectly plain and do not admit of any ambiguity or doubt or any such 
restricted meaning as is sought to be imposed upon them by counsel for the 
defendants. I am not quite sure that if they had to define what they meant by a 
person who was in statutory relation with the Postmaster-General they would find 
it very easy to do so, but whether they could or could not, it appears to me that 
there is no reason for giving to the word ‘‘person’’ any other than its ordinary 
meaning, and the obligation said to be imposed by the Act of Parliament seems 
to me to be one which it is perfectly possible to suppose that Parliament intended. 
I think it is the plain result of the language which they use, and, therefore, I 
think that this appeal should be dismissed. 


Solicitors: F. J. Berryman; Solicitor to the General Post Office. 
[Reported by BE. J. M. Cnaptin, Esq., Barrister-at- Law. | 
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VORST v. GOLDSTEIN AND OTHERS 


[Kina’s Brencu Division (Bailhache and Sankey, JJ.), April 15, 1924] 
(Reported [1924] 2 K.B. 872; 98 L.J.K.B. 965; 131 L.T. 569] 


Moneylender—Registration—Registration of partnership—Partners’ names regis- 
tered—Loan by one partner as individual—Validity of transaction—Money- 
lenders Act, 1900 (63 d 64 Vict., c. 51), s. 2 (1) (0). 

By the Moneylenders Act, 1900, s. 2 (1): ‘‘A moneylender as defined by this 
hope (b) shall carry on the moneylending business in his registered name, 
and in no other name and under no other description. . . .”’ The plaintiff 
L.V. was registered under the Moneylenders Act, 1900, as carrying on im 
partnership with his son, 8.V., the business of moneylenders under the name 
of L. and 8.V. In the course of his business as a moneylender, the plaintiff 
lent a sum of money, the security being taken by him in his own name. On 
a claim by the plaintiff to recover from the borrowers the balance due of the 
money lent, 

Held: the plaintiff having taken the security in his own name had failed to 
comply with s. 2 (1) (b) of the Act of 1900, and, therefore, could not recover, 
although his full name appeared on the register and his only default was to 
fail to add the name of his partner when taking the security. 


Notes. The Moneylenders Act, 1900, s. 2, has been repealed by the Money- 
lenders Act, 1927, s. 19 (8) and Sched. 2. See now s. 1 (3) (b) of the 1927 Act. 

As to restrictions on carrying on moneylending businesses, see 27 Haussury’s 
Laws (8rd Edn.) 29 et seq.; and for cases see 35 Dicest 204 et seq. For the 
Moneylending Act, 1927, s. 1, see 16 Hatsspury’s Statutes (2nd Edn.) 377. 


Appeal from Bow County Court. 

The plaintiff, Louis Vorst, was registered under the Moneylenders Act, 1900, as 
carrying on the business of moneylending in partnership with his son, Sidney Vorst, 
under the registered partnership name of Louis and Sidney Vorst. The plaintiff 
lent a sum of money on his own account, on two promissory notes, in April, 1923, 
for £100 each, which the five defendants signed as sureties. The security was 
taken by the plaintiff in his own name, and not in his registered name. The 
plaintiff claimed to recover £75, the balance due on one of the promissory notes. 
The defendants objected that the plaintiff could not recover because he had not 
taken the security in his registered name, and had committed a breach of the 
Moneylenders Act, 1900, by carrying out a loan transaction in a name other than 
his registered name. 

The deputy county court judge who tried the action held that the plaintiff's 
full name being on the register, the plaintiff was entitled to succeed, as he had 
not failed to comply with s. 2 of the Moneylenders Act, 1900, when he took the 
security for the loan in his own name, merely because the name of his partner 
did not appear with him as co-lender. He accordingly gave judgment for the 
plaintiff for the amount claimed. The defendants appealed. 

Rh. J. White for the defendants. 

Louis Green for the plaintiff. 


BAILHACHE, J.—This case raises an interesting question under the Money- 
lenders Act, 1900. The plaintiff Louis Vorst and his son Sidney Vorst were 
registered under the Moneylenders Act, 1900, as moneylenders. The return made 
by Sidney Vorst states as follows: ‘‘The name of the firm to be registered as 
carrying on the business of moneylending Louis Vorst and Sidney Vorst.” “The 
persons of whom the firm consists—Louis Vorst, Sidney Vorst,’’ and the return by 
Sidney Vorst went on to certify that it was a true return of the particulars required 
by s. 2 of the Moneylenders, Act, 1900, and that none of the persons named above 
was already registered as carrying on the business of mouneylending either alone or 
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as a member of any other firm. Louis Vorst and Sidney Vorst represented them- 
selves as carrying on business in partnership in their full names. The plaintiff 
carried out a moneylending transaction in his own name and not in that of the 
partnership. The deputy county court judge held that, as the plaintiff was regis- 
tered in his own name, he was entitled to take a security for money in his own 
name. In my judgment, the deputy county court judge has gone wrong, because 
if his decision is correct it would mean that a person registered in his aan name 
as a firm would be entitled to carry on business in two ways at the same time— 
namely, in partnership and also separately on his own account. The Moneylenders 
Act, 1900, however, did not allow that to be done. The deputy county court judge 
made a mistake and the appeal must be allowed. 


SANKEY, J. 





I agree. 
a Appeal allowed. 
Solicitors : Bruce Millar & Co.; Windsor & Brown. 


[Reported by T. W. Mora@an, Esa., Barrister-at-Law. | 





STEWART v. MASSETT 


[Cuancery Division (P. O. Lawrence, J.), October 16, 1924] 
[Reported 182 L.T. 301; 69 Sol. Jo. 72] 


Landlord and Tenant—Lease—Determination—Power to either party to deter- 
mine lease for twenty-one years at end of first seven or fourteen years— 


E 


iF Lessee’s option for further term of seven years—Notice given for grant of 


further term before the expiration of fourteen years—Notice given by lessor 
determining term at end of fourteen years—Right of lessee to further term. 
By an indenture of lease, dated June 12, 1912, premises were demised for a 
term of twenty-one years from Mar. 25, 1910, to the defendant lessee at a 
rent of £65 for the first seven years and of £75 for the last seven years of the 


G_term. It was provided that the tenancy should be determinable at the end of 


the first seven or fourteen years by either party on giving to the other six 
months’ previous notice in writing expiring at the end of either of such periods 
of seven or fourteen years, and it was also provided that, if the lessee should 
give six months’ notice to the lessor prior to the expiration of the term of 
twenty-one years that he desired a further lease of the premises for a term 


HH oof seven years, the lessor would grant a further lease of the premises accord- 


ingly, the lease to be in the same form as the existing lease with such 
modifications as the lessor’s solicitors might approve and to be considered as 
commencing on Mar. 25, 1931, at the rent of £80. By a notice dated Aug. 20, 
1923, the lessee gave notice to the lessor that he was desirous of exercising his 
option to have a further term granted to him of seven years from Mar. 25, 1931, 
1 at the rent of £80. On Aug. 28, 1923, the lessor gave the lessee notice to 
determine the tenancy as from Mar. 25, 1924. This summons was issued for 
a declaration that the tenancy created was duly determined on Mar. 29, 1924, 
by the notice of Aug. 23, 1923, notwithstanding that the lessee had, by the 
notice of Aug. 20, 1923, expressed his desire to have a further lease for the 
term of seven years from Mar. 25, 1931. 
Held: the clause in the lease giving the lessee an option to have a further 
term of seven years was subject to the operation of the clause giving either 


party power to determine the term at the end of the first seven or fourteen 
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years; it would not be a reasonable construction that, though the lessor had 
determined the term in 1924, the lessee still had a right to demand a rever- 
sionary lease for seven years commencing from Mar. 25, 1931. 


Notes. As to an option to renew a lease, see 23 Hatssury’s Laws (3rd Edn.) 
473, 474; and for cases see 31 Diaest (Repl.) 67 et seq. 


- Summons. 
The facts are set out in the headnote. 


C. FE. E. Jenkins, K.C., and S. Chetwynd Leech for the plaintiff. 
Owen Thompson, K.C., and C. G. Church for the defendant, the lessee. 


P. O. LAWRENCE, J.—This summons raises a short, but by no means easy, 
point of construction on a lease which is dated June 12, 1912. To my mind it is 
obvious that there has been a drafting blunder in the last two clauses of the lease, 
on which the whole point turns. The lease is granted for twenty-one years from 
Mar. 25, 1910, the term of twenty-one years being determinable ‘‘as hereinafter 
provided.’’ That expression refers to the penultimate clause in the lease, which 
is a proviso that the tenancy created by the lease shall be determinable at the end 
of the first seven or fourteen years by either party giving the other six calendar 
months’ previous notice in writing expiring at the end of the period of seven or 
fourteen years. The ultimate clause is one providing for a further lease of seven 
years to be granted on certain terms at the option of the lessee, and is as follows: 


“If the lessee should be desirous of having a further lease of the premises for 
a term of seven years and of such desire shall give to the lessor six calendar 
months’ notice in writing prior to the expiration of the term of twenty-one 
years hereby granted, then and in such case the lessor will at the cost of the 
lessee grant to the lessee a further lease of the said premises accordingly and 
for such term as aforesaid, the lease to be in the same form as this present 
lease with such modification as the lessor’s solicitors may approve and to be 
considered as commencing on and the term to be computed from Mar. 25, 1931, 
and to be at the rent of £80 for the further term of seven years if the same 
is granted.”’ 





What happened was this. On Aug. 20, 1923, the lessee gave a notice to the lessor 
that he was desirous of having a further lease of the premises for a term of seven 
years from Mar. 25, 1931, at the rent of £80. Thereupon the lessor, on Aug. 28, 
1923, gave a notice to the lessee to determine the lease on Mar. 25, 1924. 

In these circumstances, the question arises, what is the effect of the two clauses 
in the lease to which I have referred? I think in a case of this kind it is the duty 
of the court to endeavour to reconcile the two clauses and give a reasonable 
meaning, if it can be done in view of the expressions used by the parties, to the 
bargain which they have come to in the lease. Notwithstanding counsel for the 
lessee’s argument, which is, I may say, forcible and difficult to answer in kind, I 
have come to the conclusion that the ultimate clause is subject to the operation 
of the penultimate clause which immediately precedes it. I think it is obvious, 
reading this lease as a whole, that the parties bargained for a term of twenty-one 
years, which was to be determinable at certain fixed periods as expressed by the 
lease. I think that that is obviously the intention of the parties. I think, further, 
that it appears from the wording of the ultimate clause that it was the intention 
of the parties that, if the lease had not been determined by notice prior to that 
date, that is to say, if the lease continued until the ultimate period of seven years, 
the third period of seven years, the lessee was to have an option to get a further 
lease of Seven years; in other words, that the ultimate clause is subject to the 
operation of the penultimate clause, and the penultimate clause is one which does 
remain in force throughout the term of twenty-one years, and, therefore, neces- 
sarily, if exercised, overrides the provision in the ultimate clause. I do not think 
that it would be reasonable to construe this lease as entitling the lessee to a 
reversionary lease at the end of the term in 1931 in circumstances where the lessor 
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has determined that term in the year 1924, nor do I think it reasonable to construe 
the lease so as to enable the lessee, by giving a notice for grant of the further lease 
to prevent the lessor and himself from determining the lease at the end of the 
first seven or fourteen years. The only way in which these two clauses can be 
reconciled, and reconciled in such a manner as to give a reasonable interpretation 
to the contract between the parties, is in the manner which I have stated at the 


outset, and I propose to make a declaration on the construction of the lease in 
that sense. 


Solicitors: Douglas Wiseman ¢ Co.; E. C. Kilsby & Son, for BE. Edwards & Son, 
Kast Ham. 


| Reported by Grorrrey P. Lanawortuy, sq., Barrister-at-Law.] 


STAPLEY v. READ BROS., LTD. 


[Cuancery Division (Russell, J.), March 7, 12, 17, 1924] 


[Reported [1924] 2 Ch. 1; 93 L.J.Ch. 518; 131 L.T. 629; 
40 T.L.R. 442; 68 Sol. Jo. 519] 
Company—Dividend—Payment from credit balance of profit and loss account— 

Debit balance of account for previous year not discharged—Availability for 

dividend of profits originally applied in writing off or down book value of 

assets and afterwards written back on ground that such assets stood at less 
than true value. 

In 1906, the balance-sheet of a company showed as an asset £140,000 for 
goodwill and other things. Between 1906 and 1908, the goodwill was from 
time to time written down and a reserve fund was built up out of profits. In 
1918, the goodwill disappeared from the assets side, and the reserve fund was 
reduced on the liability side to £10,000. It was stated in the report for 1918 
that ‘‘the goodwill account has been eliminated from the balance-sheet by 
writing it off against the reserve account.’’ For the purposes of its accounts 
the company then treated the goodwill as of no value. In 1921, it issued 
100,000 5 per cent. cumulative preference shares of £1 each. At the end of 
1922 there was a debit balance on the profit and loss account of £20,504 16s. 6d. 
In 1923 the directors proposed to pay the dividends on the cumulative 
preference shares for 1921, 1922 and 1923 out of the current year’s profits, and 
to carry the balance forward to the next year’s account. It was further stated 
that it was recommended ‘“‘that the debit balance to profit and loss account as 
at Dec. 31, 1922 (£20,504 16s. 6d.), be carried to suspense account and 
written off against a reserve of £40,000 to be created by writing back to 
reserve £40,000 of the profits applied in the past in writing off goodwill (good- 
will being restored in the balance-sheet as an asset at that figure), leaving a 
balance of £19,495 3s. 6d. standing to reserve.’’ The question having arisen 
whether the company had power to adopt this procedure, this action was 
commenced and an injunction was asked, on motion, to restrain the company 
(i) from distributing in dividend the credit balance shown on the company s 
profit and loss account at Dec. 31, 1928, or any part thereof, until the debit 
balance on the profit and loss account at Dec. 31, 1922, had been discharged ; 
and (ii) from treating as profits available for dividend any profits originally 
applied in writing off or down the book value of any of the company s assets 
and afterwards written back on the ground that such assets stood in the 
company’s books at less than their true value. 
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Held: the injunction asked for could not be granted because (i) profit and 


loss was not to be treated as a continuous account so that no dividend could 
be declared out of profits earned in one year until any debit to profit and loss 
in a previous year had been made good (dicta of SWINFEN Eapy, L.J., 
Warrinaton, L.J., and Scrutron, L.J., in Ammonia Soda Co., Ltd. v. 


( 


‘hamberlain (1), [1918] 1 Ch. at pp. 283, 289, 292, 299, applied); and (ii) the 


shareholders might, if they thought fit, write back to profit account so much 
of the depreciation written off goodwill as had proved to be in excess of proper 


requirements. 
Notes. Referred to: Long Acre Press, Ltd. v. Odhams Press, Ltd., | 1930) 


All 


E.R.Rep. 237; Edwards v. Saunton Hotel Co., {1943} 1 All E.R. 176. 


As to payment of dividends by a company, see 6 Hatspury’s Laws (8rd [dn.) 
396 et seq.; and for cases see 9 Dicest (Repl.) 632 et seq. 


Cases referred to: 
(1) Ammonia Soda Uo. v. Chamberlain, [1918] 1 Ch. 266; 87 L.J.Ch. 193; 118 


L.T. 48; 34 T.L.R. 60; 62 Sol. Jo. 85, C.A.; 9 Digest (Repl.) 146, 858. 


2) Verner v. General and Commercial Investment Trust, |1894] 2 Ch, 239; 63 


L.J.Ch. 456; 70 L.T. 516; 10 T.L.R. 398; 38 Sol. Jo. 884; 1 Mans. 136; 
7 R. 170, C.A.; 9 Digest (Repl.) 181, 1170. 


Also referred to in argument : 
Re Bridgewater Navigation Co., [1891] 2 Ch. 317; 60 L.J.Ch. 415; 64 L.T. 576; 


7 T.L.R. 360, C.A.; 10 Digest (Repl.) 1067, 7403. 


Bishop v. Smyrna and Cassaba Rail. Co. (No. 2), [1895] 2 Ch. 596; 64 L.J.Ch. 


806; 73 L.T, 837; 2 Mans. 575; 13 R. 803; 9 Digest (Repl.) 178, 1150. 


Cross v. Imperial Continental Gas Association, [1923] 2 Ch. 553; 98 L.J.Ch. 49; 


129 L.T. 558; 89 T.L.R. 470; 9 Digest (Repl.) 645, 4289. 


Foster v. New Trinidad Lake Asphalt Co., Ltd., [1901] 1 Ch. 208; 70 L.J.Ch. 


123; 49 W.R. 119; 17 T.L.R. 89; 45 Sol. Jo. 100; 8 Mans. 47; 9 Digest 
(Repl.) 629, 4201. 


Action. 
The facts are set out in the judgment of Russert, J. 


( 


‘ourthope Wilson, K.C., and Dighton Pollock for the plaintiti. 


Bennett, K.C., and Gordon Brown for the defendant company. 


RUSSELL, J. 


Cur. adv. vult. 





The defendant company, Read Bros., Ltd., were formed in the 


year 1898, to acquire the business of the firm, Read Bros. The balance-sheets up 
to and including the year 1906 show as an asset in respect of goodwill and other 
things a sum of £140,000. The report for the year 1906 shows an intention to 
write that asset down by £10,000 out of profits. The report contains this statement: 


‘ 


‘The net profit for the year after deducting interest on debenture stock and 


including the amount of £1,165 2s. 7d. brought forward from the last account 
ie V + = € = ee z 
1s £31,369 8s. 3. Interim dividends on the preference and ordinary shares at 


the rate of 5 per cent. 


and 8 per cent. per annum respectively have already 


been paid, leaving an available balance of £24,869 8s. The directors now 


propose a further divide 
preference shares and at the rate of 12 per ce 
shares (making for the whole 


nd at the rate of 5 per cent. per annum on the 
nt. per annum on the ordinary 
year 5 per cent. on the former and 10 per cent. 


on the latter), which will absorb £8,500, leaving £16,369 8s. 4. Out of the 


balance of £16,369 8s. it is propose 
fund up to £42,000), and to place 


d to add £4,000 to reserve (making that 
a further sum of £1,000 to business con- 


tingency fund (making that fund up to £8,011 6s. 2d.), to write £10,000 off 


goodwill, and to carry forw 


That "NeaAce Ae oy } ; 
tab process was repeated from time to time, 


the 


ard £1,369 &s. to next year’s account.” 


and in the balance-sheet for 1917 


goodwill had been written down to £51,000. Meanwhile, a reserve fund had 
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been built up out of profits, amounting to £50,000. Out of the 1917 profits £11,000 
was added to the reserve fund, making it £61,000, and the report for 1918 shows 
what was then done. Paragraph 5 of the report is in these words : 


“As intimated at the last annual meeting, the goodwill account has been 
eliminated from the balance-sheet by writing it off against the reserve account,”’ 
that is to say, goodwill disappears from the assets side and on the liability side the 
reserve fund, which was £61,000, is reduced to £10,000, The position accordingly 
was as follows: The company still owned the asset, whatever its true value might 
be, but, for the purpose of its accounts, the company treated that asset as of no 
value. The company prospered, and in the year 1920, when they had a reserve 
fund of £25,000 and nearly £33,000 balance of profits brought forward from the 
previous year, they capitalised the reserve fund and £15,000 of the balance of 
profits by the issue of 40,000 bonus ordinary shares. Thus, by doing that, the 
company definitely and irrevocably capitalised £40,000 of their undistributed profits. 
They turned those into share capital. For the year 1921, the company made a 
net loss on profit and loss account of £45,802, reduced, after deduction of a 
business contingency fund and a balance of profits brought forward from the 
previous year, to a sum of £15,717. In 1922 there was a further loss of £4,787, 
making a total debit to profit and loss account of £20,504 16s. 6d. In 1923 they 
made a net profit of £13,430 8s. 8d. The preference dividends for 1921, 1922 and 
1923 are unpaid, and there have been issued 100,000 5 per cent. cumulative 

preference shares of £1 each. 

The directors are desirous of paying off the three years’ preference dividends, 
and what they propose to do is clearly shown by the directors’ report and by the 
balance-sheet, which has been certified by the company’s auditors. The report 
is in these terms. Paragraph 1 expresses their pleasure at once more showing a 
profit. Paragraph 2 is: 


“The net profit, after providing for interest on the debenture stock, is 
£13,340 8s. 8d. This is before providing for the debit balance to profit and 
loss account as at Dec. 31, 1922, which amounted to £20,504 16s. 6d., and the 
question how the current year’s profits shall be dealt with has been engaging 
the careful consideration of the directors. 3. As will be seen from the accounts, 
the financial position of the company is very strong, cash and Government 
securities alone as at Dec. 31, 1923, amounting to over £77,000. This is due 
to the very conservative policy adopted in the past as regards payment of 
dividends, £180,000 of profits, which might have been dividend, having been 
retained in the business, and as to £140,000 applied in writing off entirely the 
amount at which goodwill originally stood in the balance-sheet, and as to 
the balance of £40,000 capitalised in 1919 by the issue of bonus shares to that 
amount. 4. As the result of their deliberations, the directors recommend that 
the current year’s profits be applied in paying the three years’ dividend accrued 
on the preference shares to Dec. 31, 1923, which will require £11,531 5s., 
leaving a balance of £1,899 3s. 8d. to be carried forward to next year’s account, 
and that the debit balance to profit and loss account as at Dec. 31, 1922 
(£20,504 16s. 6d.), be carried to suspense account and written off against a 
reserve of £40,000, to be created by writing back to reserve £40,000 of the 
profits applied in the past in writing off goodwill (goodwill being restored in 
the balance-sheet as an asset at that figure), leaving a balance of £19,495 3s. 6d. 
standing at reserve. 5. The accounts submitted herewith have been made out 
accordingly, and subject to their being adopted at the meeting, the directors 
recommend payment of the three years’ dividend accrued on the preference 
shares to Dec. 31, 1923, amounting (less tax) to £11,531 5s. 6. The directors 
are satisfied that, having regard to the company’s past history as & whole, 
£40,000 is a conservative value to place upon the goodwill, and that the course 
which they recommend is financially sound and in the interests of the company, 
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the profits earned during the calendar year not being required in the business, 
whilst the existence of arrears of dividend on the preference shares is detri- 
mental to the company’s general credit and financial standing. 7. The alter- 
native would be to apply the calendar year’s profits towards reducing the debit 
balance to profit and loss account as at Dec. 31, 1922, and carry forward the 
balance of such debit, which would mean postponing the resumption of 
payment of dividends until a future date.” 


Doubts being raised as to the legality of this procedure and other matters, the 
present action has been started. By the amended notice of motion, injunctions 
are asked to restrain the defendant as follows: ‘1. From distributing in dividend 
the credit balance shown on the defendant company’s profit and loss account as at 
Dec. 31, 1923, or any part thereof, until the debit balance on the defendant com- 
pany’s profit and loss account, as at Dec. 31, 1922, has been discharged. 2. From 
treating as profits available for dividend (a) any profits originally applied in 
writing off or down the book value of any of the defendant company’s assets and 
subsequently written back, on the ground that such assets stand in the company’s 
books at less than their true value; (b) any unrealised profit arising from an 
estimated increase in the value of any capital asset of the defendant company.”’ 
As regards para. 1, this raises a question which in no way depends on the question 
of restoring the goodwill as an asset in the balance-sheet and writing profits back 
to reserve. It raises the simple question, whether profit and loss is to be treated 
as a continuous account so that no dividend can be declared out of profits earned 
in one year until any debit to profit and loss in respect of previous years has been 
made good. So far as I am concerned, this point is covered by the views expressed 
by the Court of Appeal in Ammonia Soda Co. v. Chamberlain (1). Swinren Eapy, 
L.J., uses this language ({1918] 1 Ch. at p- 283) : 


“The plaintiff company contends, however, that, although net profits earned 
during the period, they were not available for dividend, and cannot really be 
considered ‘profits,’ as in the earlier period of the plaintiff company’s history 
a loss had been incurred, and they contend that until such loss has first been 
made good there cannot be any profits in the true sense of the word. In my 
judgment this argument is unsound and has been exposed again and again. 
The Companies Acts do not impose any obligation upon a limited company, nor 
does the law require, that it shall not distribute as dividend the clear net profit 
of its trading unless its paid-up capital is intact or until it has made good all 
losses incurred in previous years.”’ 
Again (ibid. at p. 289) he says: 


“Mr. Gore-Browne invited the court to Jay down that wherever there was a 
debit to the profit and loss account, irrespective of the way in which it arose, 
of the stage in the company’s operations, and of the nature and business of the 
company, it was illegal to divide profits subsequently earned without first 
writing off, out of those profits, the amount of the debit. To do so would be 
to fall into the error which Lorp MacnaGuTen pointed out should be avoided, 
and would only serve to harass and embarrass business men and impose upon 
companies a burden which Parliament has abstained from casting upon them.” 
Warrinoton, L.J., says this (ibid. at p. 292) : 


“It has been asserted in this case, not for the first time, that there is a further 


restriction—suggested to be a corollary of the rule I have just mentioned— 
which would make it illegal for a company to pay dividends out of the profits 
of a Current year, unless it first makes good deficiencies in paid-up capital 
occasioned by losses in previotis years; or, to put the contention in a broader 
* can properly be paid out of profits so long as there are losses 


previously ineurred and not mad ini i 
- é e good. In my opinion this alle d icti 
has no foundation in law.”’ sas. ees 


Scru r 5 =) ee . n 
tuTTON, L.J., expresses his views in these terms (ibid. at p. 299) : 
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“I-find nothing in that decision [he is referring to Verner v. General and 
Commercial Investment Trust (2)] which renders the views of the Court of 
Appeal within their legitimate compass no longer binding upon us; and, 
finding those decisions spread over a period of some twenty years, I adopt 
them, and I come to the conclusion that on the third and fourth points raised 
in answer to the attack made on the defendants in this case the decisions of 
the Court of Appeal bind me to say, first of all, that these dividends were not 
paid out of capital, for the capital, if lost at all, had been lost in preceding 
years, and could not be used to pay dividends; secondly, that there was in this 
case no obligation on the plaintiff company, before paying dividends out of 
profits accrued in on ordinary period of its working, to make good losses of 
capital which had accrued in a previous ordinary working period.”’ 


I cannot grant the injunction asked. 

As regards para. 2 (a) the point is not covered by direct authority. If the 
company had kept their accounts in a different form, then no difficulty would have 
arisen. If they had retained goodwill as an asset in their balance-sheet, and if, 
instead of writing off its value out of profits, they had carried those profits to a 
goodwill depreciation reserve fund, they would have been at liberty at any time to 
distribute those profits, at all events to the extent by which the amount of such 
a reserve fund exceeded the amount of the actual depreciation. Thus, if, as is 
admitted, the honest value of the goodwill at the present time is at least £40,000, 
and there was £140,000 to the credit of such reserve, they could have distributed 
£40,000 of the reserve fund as profits. Does it make any difference that they have 
kept their accounts in another form, and that, instead of placing the profits to a 
reserve account, they have purported to apply them in writing off a corresponding 
amount to the value of the goodwill? The answer seems to me to depend on the 
further question, have the company finally and irrevocably capitalised those profits 
so as to disentitle themselves for ever afterwards from restoring them to reserve 
and dealing with them as profits? No doubt the accounts showing the particular 
methods adopted were approved every year by the shareholders in general meeting; 
but I am not satisfied that the shareholders thereby intended or bound themselves 
for all time and in all circumstances to give up their claims to these profits and 
to treat them as capital only. 

In my opinion, unless there is anything in the Companies (Consolidation) Act, 
1908, or in the constitution of the company to prohibit it, the shareholders may, 
if they think fit, write back to profit account so much of the depreciation written off 
goodwill as has proved to have been in excess of proper requirements. This is 
shown in the present case to be a sum of not less than £40,000. There is no 
provision that I am aware of, either in the Companies (Consolidation) Act, 1908, 
or in the company’s constitution which prevents this being done, nor is there any 
prejudice to creditors. 

I am unable to grant the injunction asked for in para. 2 (a). The question raised 
in para. 2 (b) does not accordingly fall for decision, and I say nothing about it. 
The motion is refused. 

Solicitors: Taylor € Humbert; Dawson & Co. 

[Reported by J. L. Denison, Esq., Barrister-at-Law.] 
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A 
Re NATIONAL BENEFIT ASSURANCE CO., LTD. 
| CHANCERY DivIsION (Eve, J.), March 26, 27, June 24, 1924] 
[ Reported [1924] 2 Ch. 339; 94 1d. Ch.83 391825 Gs 
40 T.L.R. 755; 68 Sol. Jo. 753; [1924] B. & C.R. 231] B 


Insurance—Life assurance—Winding-up of insurance company—Policy mort- 
gaged with company at date of winding-up—Set-off of value of policy against 
policy-holder’s debt—Bankruptcy Act, 1914 (4 & 5 Geo. 5, c. 59), 8. 31. 

A policy-holder in a life assurance company had mortgaged his policy with 
them, which mortgage was still in existence at the time of the winding-up of 
the company. On the question whether, in ascertaining the sum payable to the C 
company, the policy-holder ought to be credited with the amount at which 
the policy had been valued under the Assurance Companies Act, 1909, 

Held: the Bankruptcy Act, 1914, s. 31, applied, and, therefore, the policy- 
holder was entitled to be credited with the value, and to set it off against his 
mortgage debt. 

Ex parte Price (1) (1875), 10 Ch. App. 648, distinguished. D 
Notes. Approved and followed: Re City Life Assurance Co., [1925] All 

E.R.Rep. 453. 

As to set-off, see 2 Hatssury’s Laws (3rd Edn.) 480 et seq.; and for cases see 

10 Dicest (Repl.) 1172-1178. For the Bankruptcy Act, 1914, s. 31, see 2 Hats- 

BurY’s Statutes (2nd Edn.) 365. 


Cases referred to: E 
(1) Re Lankester, Kx parte Price (1875), 10 Ch. App. 648; 33 L.T. 113; 23 W.R. 
844, L.JJ.; 10 Digest (Repl.) 1172, 8156. 

(2) Re Daintrey, Ex parte Mant, [1900] 1 Q.B. 546; 69 L.J.Q.B. 207; 82 L.T. 
239; 7 Mans. 107, C.A.; 4 Digest (Repl.) 445, 3914. 

(3) Re Asphaltic Wood Pavement Co., Lee and Chapman's Case (1885), 30 Ch.D. 
216; 54 L.J.Ch. 460; 53 L.T. 65; 83 W.R. 513, C.A.; 10 Digest (Repl.) F 
990, 6514. 

(4) Paddy v. Clutton, [1920] 2 Ch. 554; 90 L.J.Ch. 19; 128 L.T. 808; [1920] 
B. & C.R. 113; 10 Digest (Repl.) 1172, 8148. 

Adjourned Summons taken out by the liquidator of the National Benefit 
Assurance Co., Ltd., to determine whether, in ascertaining the sum payable to the G 
company by a policy-holder whose debt on the mortgage of his policy to the 
company was still outstanding at the date of the liquidation, the policy-holder ought 
to be credited with the amount at which the policy had been valued or with the 
dividend ultimately payable thereon. 


Jenkins, K.C., and Holmes; Courthope Wilson, K.C., and Beebee; Cunliffe, K.C., 
and Whinney; Archer, K.C., and Spens; Hurst, K.C., and Stamp; Israel; Lux- H 
moore, K.C., and Vernon; Grant, K.C., and Wolfe; O. Thompson, K.C., and 


Hodge; and Bennett, K.C., and Gavin Simmonds, K.C., appeared for the various 
parties. 


EVE, J.—The respondent, Paul Wilder Potter, is one of a class of persons who 
effected policies of assurance on their own lives with the National Benefit Assurance I 
Co., Ltd., and afterwards assigned the policies to the company by way of mortgage 
for securing advances made to them by the company. The company was ordered 
to be wound-up compulsorily by the court on July 25, 1922, ona petition presented 
on July 11. On the making of that order the policies fell to be valued in the 
manner prescribed by Sched. VI to the Assurance Companies Act, 1909, and the 
claim of each policy-holder provable in the winding-up was ascertained and fixed 
at the amount of the valuation so made. The liabilities of the company are con- 
siderable, and it seems reasonably certain that the claims of the life policy-holders 
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will not be paid in full. In these circumstances, the question is raised whether, in 
ascertaining the sum payable to the company by a policy-holder whose mortgage 
debt was still outstanding at the date of the liquidation, he ought to be credited 
with the amount at which the policy has been valued or with the dividend 
ultimately payable thereon. 

The claimant, relying on the mutual credit or mutual dealings section—s. 81 of 
the Bankruptcy Act, 1914, applicable in this winding-up by virtue of s. 207 of the 
Companies (Consolidation) Act, 1908—insists that he ought to be credited with the 
full amount for which he is entitled to prove, that is to say, the value affixed to 
the policy. The liquidator, on the other hand, maintains that authority binding on 
this court, precludes the application of the mutual credits section to the case of 
the claimant and of the class of mortgagor policy-holders which he has been selected 
to represent. Apart from authority, the view put forward on behalf of the claimant 
would appear to be justified by the statutory provisions on which he relies. They 
are to be found in the Bankruptcy Act, 1914. By sub-s. (3) and sub-s. (8) of s. 30 
of that Act, the value put on the policy is to be deemed to be a debt provable in 
the winding-up. The amount of the mortgage debt owing to the company by the 
policy-holder is not in dispute, and the result looks very like a position in which 
there are cross-demands or mutual debts. Such a position, it is argued, is precisely 
the one contemplated by s. 31, which provides that where there have been mutual 
debts, or other mutual dealings between a bankrupt and any other person proving 
a debt under the receiving order, 


‘‘an account shall be taken of what is due from the one party to the other in 
respect of such mutual dealings, and the sum due from the one party shall be 
set off against any sum due from the other party, and the balance of the 
account, and no more, shall be claimed or paid on either side respectively.”’ 


For this argument support is to be found in the judgment of the Court of Appeal 
in Re Daintrey (2), where LINDLEY, M.R., in holding that the trustee in Daintrey’s 
bankruptcy was bound to allow the full amount of the debt owing by Daintrey to 
Messrs. Mant against the debt due from them to the estate, said ([1900] 1 Q.B. 
at p. 572): 

“How can the trustee insist upon having 20s. in the £ from Messrs. Mant, 

and say that Messrs. Mant must be content with a dividend on the debt due 

to them from Daintrey? Such a contention is, in my opinion, unarguable. 

It is to remedy such an injustice that the provisions of the old bankruptcy 

law have been re-cast, and the point has been dealt with by the mutual credit 

provisions of s. 38 of the Bankruptcy Act, 1883.”’ 


In passing, I may perhaps point out that the particular provisions with which this 
ease is concerned do not materially differ in the Acts of 1869, 1883, and 1914. 
Substituting the liquidator of the company for the trustee and the claimant for 
Messrs. Mant in the passage I have just read, the observations of the lord justice 
would appear to be not otherwise than apposite to the present case. But, as has 
been pointed out on behalf of the liquidator and those opposing the claimant’s 
eontention, in Daintrey’s Case (2) there was an existing debt due from the debtor 
at the date of the receiving order and the act of bankruptey on which it was 
founded, whereas in the present case the claim did not come into existence until 
the winding-up order was made and the company thereby declared its inability to 
perform the contract—facts which indicate the grounds on which policy-holders 
have been held liable in a winding-up to pay premiums accruing due between the 
presentation of the petition and the making of the winding-up order. Is the 
operation of the mutual dealings section excluded by the distinction indicated 
between this case and Daintrey’s Case (2)? I think not. Lee and Chapman's 
Case (3) is an authority to the contrary. There the dates were: Dec. 9, 1882, 
petition; Jan. 13, 1883, order to wind-up; May 29, 1883, notice requiring the 
company to maintain the streets for fifteen years, the giving of which was a 
condition precedent to the right to claim the damages which the Commissioners of 
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Sewers were ultimately held entitled to set off against the debt owing by them to 

the liquidator. Bretr, M.R., puts it in this way (30 Ch.D. we y 222) : 
‘“‘As between them [that is, the commissioners and the liquidator] this claim 
to damages can be proved in the winding-up. The moment I come to that 
conclusion I must hold that the Bankruptcy Act, 1869, s. 39 [that was the 
mutual dealings section in that Act], applies, and that the claim of the 
commissioners is to be treated by way of set-off, and they are entitled to say 
that they cannot be called upon to pay more than the amount which they owed 
the company diminished by that which the liquidator owed them for these 
damages.”’ 

Corton, L.J., puts it even more pointedly. After stating the terms of the contract 

as to the company’s liability to maintain if notice were given, he goes on (ibid. 

at p. 223) : 
“Of course that breach [that is, breach of the agreement to maintain] has 
not occurred actually, but the company has put itself in such a position that 
it cannot possibly perform the contract, and the commissioners are entitled to 
prove, although the notice had uot been given at the date of the liquidation or 
at the date of the completion of the work by the liquidator; in my opinion, 
there is a claim for damages capable, as the Vice-Chancellor thought, of being 
proved in the winding-up. The question is whether it does not come under 
the mutual credit clause, s. 39. In my opinion it does: mutual dealings in 
respect of which there are these cross-claims are capable of being proved in 
the liquidation as well as the other claim which the liquidator has against the 
commissioners. And why should it not be? It is argued that this is not a - 
liability at the time because there was no breach. At the time when the 
company commenced its liquidation, it was under a contract which implied a 
liability to maintain these streets if it were required. It is now rendered 
impossible by the winding-up for the company to do that, and in my opinion, 
though no notice has been given before the commencement of the winding-up, 
that is properly a liability the damages for which are capable of being proved, 
and, if capable of being proved, are capable under the mutual credit clause of 
being set off against any claim by the liquidator as against the commissioners.”’ 


It is, I think, demonstrated by these authorities that to bring the mutual dealings 
section into operation it is not necessary that there should be mutual debts existing 
at the date of the winding-up—that being, according to Daintrey’s Case (2), the 
material date; it is sufficient if there are contractual obligations the breach of 
which may give rise to a claim for damages provable in the winding-up. The 
decision in Lee and Chapman's Case (3) goes even further, in that the winding-up 
there did not of itself involve a breach, and there was in fact no maintainable claim 
for damages until the notice to repair had been given five months after the com- 
mencement of the winding-up. Why are these principles not applicable to the 
case of a mortgagor policy-holder? I cannot appreciate any satisfactory grounds 
on which the breach of a contract of life assurance can be treated as distinguishable 
from. the breach of any other contract in determining whether the mutual dealing 
provisions apply as between assurer and assured. It is true that, as a general rule, 
the sum assured will only become payable on the happening of a future event—the 
death of the assured—if certain recurrent payments are made by the assured in the 
meantime. But this is not always the case, as many policies assuring a sum to 
be paid at death are paid up in full by a limited number of premiums, all of which 
may well have been made before the commencement of the winding-up, and even 
if the continued payment of premiums is a condition precedent to the ultimate 
receipt of the sum assured, what distinction can be drawn between that contract 
and hundreds of others wherein are involved mutual obligations? In all such 
cases, obligations on the part of the claimant must be a factor in determining the 
quantum of the damage recoverable from the defaulting party; but their presence 
in the contract of assurance introduces no distinguishing element, and cannot be 
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a ground for placing such a contract in a category of its own. Nor, in my opinion, 
ean the fact that the quantum of the damage suffered by the assured on the 
insolvency of the assurer and provable in such insolvency is ascertained by special 
statutory methods alter the fact that the amount so ascertained is damages for 
breach of contract and provable as such. ‘The result is that, unless I am precluded 
from so doing by the decision of the Court of Appeal in Ex parte Price (1), I am 
prepared to hold that the class of respondents represented by Mr. Potter are 
entitled to be credited with the values of their respective policies against their 
respective indebtedness to the liquidating company. 

Ex parte Price (1) does, no doubt, present a difficulty, but there were, I think, 
certain facts there which are not present here and one important passage in the 
judgment of James, L.J., which justify me in distinguishing it from the present 
case. There the’ policies had been valued under the special Act referring the 
affairs of the assuring companies to arbitration (the European Assurance Society 
Arbitration Act, 1872); the estates of the assurers and assured were both in 
liquidation and, as the mutual dealings provisions of the Bankruptey Act had not 
at that date been extended to companies in liquidation, the liquidator of the 
assurers could not claim to deduct the mortgage debt from the value put on the 
policies, but had to credit the estate of the assured with dividends on the full 
value. This being the position of the companies in liquidation, the question arose 
whether the trustee in the liquidation of the affairs of the assured could success- 
fully claim in his liquidation to set off against the mortgage debt, and thereby 
wholly extinguish it, the larger sum at which the policies had been valued. The 
court answered this question in tbe negative. It is important to see what a 
contrary decision would have involved. It would have meant that the liquidating 
debtor’s estate would have received 20s. in the pound on the mortgage debt and 
interest and a dividend of 3s. or more on the difference between that amount and 
the £446 8s., at which the policies had been valued. If, in similar circumstances, 
the mortgage debt and interest had exceeded in amount the value of the policies, the 
companies in liquidation would have paid 20s. in the pound on the full value 
of the policies and would receive only such dividend as the liquidating debtor's 
estate would pay on the excess. In other words, the application of the mutual 
dealings provisions to the facts in Ex parte Price (1) would have brought about 
the very injustice which, according to LinDLEy, M.R., they were framed to defeat. 

It is true that the judgments are not expressly based on these considerations, but 
the observations of James, L.J., at the beginning of his judgment, where he points 
out that at that time there was no right of set-off under the Companies Acts and, 
therefore, no set-off in favour of the liquidators against the claim of Dr. Lankester’s 
trustee under the winding-up, tend, I think, to show that he was not unmindful 
of the difference in the treatment which the trustee was claiming to have meted 
out to him from that to which the liquidators had to submit. 

The result is that, notwithstanding the judgment in Paddy v. Clutton (4), which 
naturally raises a doubt in my mind whether the conclusion at which J have 
arrived is sound, this case is not controlled by the decision in Ex parte Price (1), 
and the order on the summons must be so framed as to give the mortgagor policy- 
holders the full benefit of the mutual credits section, and not the restricted right 
for which the other creditors have contended. 


Solicitors: Pritchard & Sons; Hatchett-Jones & Co.; Clifford, Turner dé Hopton; 
Johnson, Jecks & Colclough; Timbrell & Deighton; Marcus & Francis; Swepstone, 
Stone & Co.; Peter Thomas & Clark. 

[Reported by A. W. Cuaster, Esq., Barrister-at-Law.] 
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Re HAWKINS. WATTS v. NASH 


[CHancery DIvIsIoNn (P. O. Lawrence, J.), March 27, 1924] 


[Reported [1924] 2 Ch. 47; 93 L.J.Ch. 819; 181 L.T. 446; 
68 Sol. Jo. 561] 


Gift—Donatio mortis causa—Return to donor for safe custody—Effect. 

A resumption of possession by the donor of the subject-matter of a donatio 
mortis causa does not revoke the gift unless it is a resumption of possession 
coupled with dominion, and so a donor who resumes possession as a mere 
custodian for the donee does not thereby revoke the gift. 

Dicta in Re Wasserberg, Union of London and Smith’s. Bank, Ltd. v. 
Wasserberg (1), [1915] 1 Ch. at p. 202, and in Bunn v. Markham (2) (1816), 
7 Taunt. at pp. 231-232, explained and applied. 

The testator, while on his death-bed, placed banknotes to the value of £5,000 
in an envelope endorsed by him with the name of his niece with a direction 
that it was not to be opened until after his death, and banknotes to the value 
of £2,000 in another envelope endorsed with the name of his niece’s husband, 
who had been a friend of and employed by the testator for twenty years, with 
a similar direction. The testator then placed both envelopes in a larger one, 
which was stuck down, and on which he wrote: ‘‘Just a present to two friends 
and relatives. I have lived and enjoyed their life for many years. God bless 
them.’’ The testator handed the packet to his niece, saying: ‘‘There you are, 
Maggie. I am glad that is done, so if I don’t get over this illness, I know 
that you both will never want, but mind you, you are not to tell anyone about 
it, as I am doing this to save you from death duties.’’ His niece thereupon 
asked the testator whether she should put it in his deed box for safety against 
fire, and he said ‘‘Yes.'’ The envelope was placed by his niece in the deed 
box, which was under the bed on which the testator was lying, and the key 
of which was kept hanging on a nail on the wall in the sight of the testator. 
It remained there until the testator’s death shortly afterwards. 

Held: there was a valid and effective donatio mortis causa of the banknotes, 
because there was in the first instance a complete delivery of them and when 
they were put in the testator’s deed box the donee had no intention of parting 
with, and the donor had no intention of resuming, dominion over the subject- 
matter of the gift. 


Notes. As to revocation of gifts mortis causa, see 18 Havspury's Laws (8rd 
Edn.) 405; and for cases see 25 Diarst 554, 381-384, 
Cases referred to: 


(1) Re Wasserberg, Union of London and Smith's Bank, Ltd. v. Wasserberg, 
[1015] 1 Ch. 195; 84 L.J.Ch. 214; 112 L.T. 242; 59 Sol. Jo. 176; 25 Digest 
553, 378. 

(2) Bunn v. Markham (1816), 7 Taunt. 224; 2 Marsh, 5382; Holt, N.P. 352; 129 
E.R. 90; 25 Digest 551, 363. 

(3) Ward v. Turner (1752), 1 Dick, 170; 2 Ves. Sen. 481; 21 E.R, 284, .C.. 
25 Digest 552, 372. 

Also referred to in argument : 


Edwards v. Jones (1836), 1 My. & Cr. 226; 5 L.J.Ch D 
» 1 My. & Cr. 226; 5 L.J.Ch. 194; 40 ER. C.: 
25 Digest 535, 248. t ht ae 


Ashton v. Dawson and Vineent (1725), 2 Coll. 363, n.; Cas. temp. King, 14; 
25 E.R. 196, EO. + 25 Digest 542, 289. ' a 

Re Taylor, Taylor v. Taylor (1887), 56 L.J.Ch. 597 ; 25 Digest 558, 376 

Treasury Solicitor vy. Lewis, [1900] 2 Ch. 812; 69 L.J.Ch. 833: 83 L.T. 189; 
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Miller v. Miller (1785), 3 P.Wms. 856; 2 Eq. Cas. Abr. 575; 24 E.R. 1099; 25 
Digest 556, 404. eee 

Re coahap Sandy v. Reilly (1905), 92 L.T. 3857; 49 Sol. Jo. 314; 25 Digest 553, 

Originating Summons. 

Prior to the death of Frederick Charles Hawkins on June 14, 1928, the defendant 
James Mark Nash, for a period of nineteen years, with exception of war hen 
lived with him and kept house for him and generally attended to his wants. The 
defendant, James Mark Nash, in the year 1918, married the niece of the deceased 
who came to reside with the deceased in the year 1915, and since that es: 
J. M. Nash and his wife had lived with and attended to the deceased. In 
November, 1922, the deceased became ill, and on June 5, 1923, he handed to J. M. 
Nash a cheque for £7,000, instructing him to take it to the Tonbridge Branch of 
the National Provincial and Union Bank of England and cash it and bring back 
to him the proceeds in Bank of England notes. This was done, and banknotes 
for £7,000 handed to the deceased by J. M. Nash in the presence of his wife. At 
the request of the deceased some envelopes were handed to him, on one of which 
the deceased wrote : 

“F.C. Hawkins, Niece; 
Margaret Leah, née Davis; 
Mrs. J. M. Nash, wife of my friend for over twenty years. 
Not to be opened until after my death. 
F. C. Hawkins.” 
On another envelope the deceased wrote the following : 


‘“Mr. James Mark Nash, 
My friend for over twenty years and husband to my niece, 
Margaret Leah Davis. 
Not to be opened till after my death. 
Freperick CHarves Hawkiys.” 


The deceased showed J. M. Nash and his wife what he had written on the 
envelopes, and then sent them out of the room, and, in a few minutes, having 
called them back, gave his niece an envelope, and at his dictation his niece, M. L. 
Nash, in the presence of her husband wrote on it : 
“In case of my uncle’s death, Frederick Charles Hawkins, this envelope is to 
be opened by his niece, Margaret Leah Nash, née Davis, in the presence of 
my great friend, my husband, James Mark Nash.”’ 


This latter envelope was found when opened after the death of the@@&ceased to 
contain the two envelopes endorsed respectively with the name of the niece of the 
deceased and the name of the husband, in the first of which banknotes were con- 
tained to the value of £5,000, and in the other banknotes for £2,000. This 
envelope containing the two smaller ones the deceased then placed in another still 
larger envelope, and, at his request, his niece wrote thereon the following : 


“In case of my (uncle's) death (Frederick Charles Hawkins), this envelope 
is to be opened by his niece, Margaret Leah Nash, née Davis, in the presence 
of her husband, James Mark Nash (my true and faithful friend.)”’ 


The deceased then wrote under the foregoing : 
“Just a present to two friends and relatives. I have lived and enjoyed their 
life for many years. God bless them. F.C. Hawkins.” 

The last-mentioned envelope was then stuck down and deceased said: ‘There you 
are, Maggie, I am glad that is done, so if I don’t get over this illness, I know that 
you both will never want, but mind you, you are not to tell anyone about it, as 
I am doing this to save you both from paying death duties.”’ The niece then said 
to the deceased: ‘‘Well, uncle, there is sure to be questions asked about the money 


that was drawn out of the bank.’’ The deceased replied : ‘‘Surely I can do what 
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I like with my own money, promise me to take care of it the same as I have done.”’ 
They then promised, and deceased kissed them. The niece then asked the 
deceased if she should put the envelope in his deed box for safety against fire, and 
he said, ‘‘Yes,’’ and she accordingly placed it in the deed box, where it remained 
until the death of the deceased. The key of the deed box was kept hung on a 
nail on the wall of the deceased’s bedroom, within his sight, and the deed box was 
under the bed on which he was lying. 

The above account of what took place was given in affidavits made by the 
defendants, J. M. Nash and his wife, on which they were cross-examined. His 
Lordship was satisfied that the account was truthful. a 

By a will executed by the deceased on June 11, 1923, he appointed the plaintiff, 
Harry John Manning Watts, a surgeon of Tonbridge where the deceased lived, and 
by whom he was attended in his illness, his executor, and, after a direction to pay 
his debts and funeral expenses and the gift of a specified legacy and £100 to John 
Arthur Hawkins, the deceased gave to his niece, Margaret Leah Nash, and her 
husband, James Mark Nash, all his furniture, household goods, utensils, and 
clothes. He then gave £500 to his niece, Louisa Frances Crossley, and directed 
that the residue of his estate should be sold and equally divided amongst his 
twelve nieces, whom he named, including therein his niece, Margaret Leah Nash. 
The deceased died on June 14, 1923, and his estate, exclusive of the banknotes, 
was of the value of about £7,000. The defendants, besides James Mark Nash and 
his wife, were the other eleven nieces, the residuary legatees. 

The originating summons, issued by the plaintiff as the executor of the will, 
asked for the determination of the following questions: (i) Whether the defendant, 
Margaret Leah Nash, was entitled to delivery over of banknotes for £5,000 (or 
their value) by the plaintiff upon the footing that such banknotes were the subject 
of a valid gift inter vivos to her by the testator, or, alternatively, a valid donatio 
mortis causa made to her. 

(ii) Whether the defendant, James Mark Nash, was entitled to delivery over of 
the banknotes for £2,000 (or their value) by the plaintiff upon the footing that such 
banknotes were the subject of a valid gift inter vivos to him by the testator, or, 
alternatively, a valid donatio mortis causa made to him. 

(iii) If and so far as questions (i) and (ii) be answered in the negative, whether 
the banknotes in question formed part of the residuary estate of the deceased. 


A. C. Nesbitt for the executor. 

G. E. Cruickshank for James Mark Nash and his wife. 

J. G. Joseph for some residuary legatees. 

Joseph Tanner for other residuary legatees. 

Cecil Ince, for other residuary legatees, did not address the court. 
I’. L. C. Hodson for the remaining residuary legatees. 


PO. LAWRENCE, J., stated the facts and continued: The question which is 
raised by this summons is whether the gift of the banknotes contained in the 
envelopes was intended as an absolute gift to Mr. and Mrs. Nash or whether the 
testator intended to retain control over those notes during his life. The test is 
whether Mr. and Mrs. Nash can be said to have retained dominion over the notes 
during the remainder of the testator’s life. It has been argued that the endorse- 
ments on the envelopes show that the testator never intended to part with control 
i ne envelope the endorsement was really 


a direction by the testator to his executors and therefore proves that the testator 
did not part with the dominion over the n 


if coupled with the fact that the envelope w 
merely a direction as to how the donee wa 
money. The testator was not content with 
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for many years. God bless them,” and signed his name. Inside that envelope 
was another, which he caused to be endorsed by Mrs. Nash, but that only repeated 
what was endorsed by her on the outer envelope, and is therefore subject to the 
same comments. Then inside the latter envelope were contained two others, 
which severed the £5,000 and the £2,000. [His Lordship read the endorsements 
on these two envelopes.} I do not think that the endorsements on any of these 
envelopes militate against the view which I have formed, that there was in the 
first instance a complete delivery of the subject-matter of the donatio mortis causa. 
The direction only to open in the case of his death, and not to open the smaller 
two envelopes until after his death, does not show that the testator did not intend 
to pass the possession of the notes; it was reasonable that he should direct that 
the envelopes were not to be opened until the gift became effective by his death. 
There is really no difficulty so far. 

I now come to the incident which, in my opinion, creates the only real difficulty 
in the case, namely, the placing by the donee of the subject-matter of the gift 


. (after it had been actually delivered to her) in the deed box of the donor for safe 


custody. Did this act of the donee have the effect of terminating the gift? No 
ease has been cited which is precisely on all fours with the present case, but the 
opinion expressed by Sareant, J., in Re Wasserberg, Union of London and Smith's 
Bank, Ltd. v. Wasserberg (1) ([1915] 1 Ch. at p. 202) helps me very much in 
coming to a conclusion as to the true effect of what happened here. The learned 
judge there said: 


“Tf the testator had actually given the parcel to his wife and she had handed 
it back to him for the purpose of safe custody, that would probably have been 
enough to bring the case within the first-class of donationes mortis causa 
referred to by Lorp Harpwicke in Ward v. Turner (3).” 


It is contended, however, that this opinion is contrary to the well-established rule 
that the possession of the donee must continue until the donor’s death, and in 
particular is contrary to the decision in Bunn v. Markham (2), where the following 
passage occurs in the judgment of Grnss, C.J. (7 Taunt. at pp. 231, 232) : 


‘But all the cases agree that, if the donor resumes the possession, it ends 
the gift. LLorp Harpwicxe expressly so holds in Ward v. Turner (3) (2 Ves. 
at p. 433), where it suited the purpose of counsel to argue that, if the donor, 
after making a complete delivery, receives back the article, the donation 
remains perfect. Lorp Harpwicke immediately denied that proposition, and 
held, that if the possession of the donee do not continue, the gift is at an end.”’ 


In my judgment the word ‘‘nossession,’’ when used in that case, and in the other 
cases on this subject, means possession coupled with dominion, and does not cover 
possession as a mere custodian for the donee. 

If this is the right view the opinion of SaRrGant, J., in Re Wasserberg (1) in no 
way conflicts with Bunn v. Markham (2), or with any of the other cases. Of course, 
it must depend on the particular facts of each case whether the donor has resumed 
possession under such circumstances as will put an end to the gift. In the present 
case the donee, after the gift had been perfected by actual delivery, asked for, 
and obtained, the permission of the donor to place the subject-matter of the gift 
in his deed box for the sole purpose of safe custody, and then acted on the 
permission so obtained. Moreover, the subject-matter of the gift remained severed 
from the other contents of the box belonging to the donor by reason of its being 
enclosed in the endorsed envelope. 

It is, I think, plain that the donee, by acting as she did, had no intention of 
parting with the dominion which she had acquired over the envelope and its 
contents, and that the donor, by granting the permission, had no intention of 
resuming dominion over the subject-matter of his gift. In these circumstances the 
fact that the donor, after having completed his gift, agreed, at the request of the 
donee, to take charge of the subject-matter of the gift for her did not, in my 


opinion, operate to put an end to the gift. 
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For these reasons I have come to the conclusion that there was a valid con- 
tinuing donatio mortis causa of the notes in question, and that these notes do not 
form part of the testator's estate but belong to Mr. and Mrs. Nash. 
Solicitors: Neve, Beck, Son & Co., for Thompson, Jevons & Hillman, Tonbridge; 
Mowll & Mowll; W. B. Fairbrother; Woodcock, Ryland & Parker; James & 


Charles Dodd. 
[Reported by Grorrrey P. Lanaworrny, Esq., Barrister-at-Law. | 


Re COHEN. Ex parte TRUSTEE 


[Court or Appeat (Sir Ernest Pollock, M.R., Warrington and Sargant, L.JJ.), 
June 27, July 11, 1924] 


[Reported [1924] 2 Ch. 515; 94 L.J.Ch. 78; [1924] B. & C.R. 1438; 
69 Sol. Jo. 35] 


Bankruptey—Fraudulent preference—Onus of proof—Need to prove intention to 
prefer—Voluntary payment made for no apparent reason—Inference to be 
drawn—Evidence—Affidavit—Affidavit filed by respondent to application, 
but not yet read by him—Right of applicant to refer to contents—Bankruptcy 
Act, 1914 (4 & 5 Geo. 5, c. 59), 8. 44 (1). 

On June 29, 1923, Messrs. S. & Co. fulfilled an order, received that day from 
the bankrupt, by delivering to him goods with an invoice, which at the request 
of the bankrupt was post-dated to July 10, for £449 odd. On July 20 the 
bankrupt sent to S. & Co. and to 107 other creditors cheques post-dated 
July 31 for the amount of their respective debts. On July 30 the bankrupt 
paid to S. & Co. in cash the amount due to them, in exchange for the cheque 
he had sent them. On July 81 the bankrupt gave notice to his creditors that 
he was about to suspend payment of his debts. On Aug. 3 a bankruptcy 
petition was presented, on Aug. 24 a receiving order was made, and on Aug. 24 
the bankrupt was adjudicated bankrupt. In the bankruptcy proceedings it 
was contended that the payment in cash to S. & Co. was a fraudulent 
preference. During the hearing before Lawrence, J., counsel for the trustee 
read an affidavit filed by the trustee and then invited the learned judge to look 
at an affidavit in reply sworn and filed by S. & Co., but not used by them, on 
the ground that it contained relevant admissions. Counsel for S. & Co. ob- 
jected, but the learned judge overruled the objection, and, after referring to the 
affidavit, found that S. & Co. were innocent of consciously having done any- 
thing against the bankruptcy law, but that the payment in question constituted 
a fraudulent preference. 
ae by the Court of Appeal: under the practice in bankruptey, the mere 
ns 3 the affidavit was not sufficient to make it evidence; the respondent to 

application need not elect whether he would put his affidavit in evidence 
until he came to open his case; and, therefore, the learned judge was wrong in 
allowing the trustee to refer him to the affidavit. a 

Re Ottaway, Ex parte Child (1) (1882), 20 Ch.D. 126, applied. 

Per Warrinaton, L.J, : If an applicant, as in the present case, is furnished 
with the copy of an affidavit filed on behalf of the respondent and finds that it 


contains facts which are useful to his case, he can always call the deponent as 
his witness. 


Held, further, by Warrina 


TON and Saraant, L.JJ., Sm Ernest PoLLock, 
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case that a payment was made with a view to preferring a creditor and the 
mere fact that a payment resulted in a preference being given was not enough, 
but in the present case the payment was, apparently, purely voluntary, and in 
all the circumstances it must be inferred that for some unascertained reason, 
or for no definite reason, the bankrupt had selected 8S. & Co. and made to them 
a payment with a view to giving them a preference over his other creditors 
within s. 44 (1) of the Bankruptcy Act, 1914. 

Sharp v. Jackson (2), [1899] A.C. 419, and Re Marsden, Ex parte 
Lancaster (3) (1888), 25 Ch.D. 311, applied. 


Notes. Distinguished: Re Drage, Palmer and Roberts v. Knight (1926), 134 
L.T. 765. Explained: Re M.I.G. Trust, Ltd., [1933] Ch. 542; Peat v. Gresham 


Trust, 


Ltd., [1934] All B.R.Rep. 82. 


As to fraudulent preference and affidavit evidence in bankruptcy, see 2 Hats- 
pury’s Laws (8rd Edn.) 553-561, 597-599; and for cases see 5 Dicest (Repl.) 916 
et seq., 4 Digest (Repl.) 555-558. For Bankruptcy Act, 1914, see 2 Hatspury’s 
Srarutes (2nd Edn.) 321. 
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rred to in argument: 
ay HOA Lx parte Ward, [1907] 2 K.B. 868; 77 L.J.K.B. 180; 97 L.-T. 641; 
23 T.L.R. 784; 51 Sol. Jo. 687; 15 Mans. 9, D.C.; 4 Digest (Repl.) 373, 3392. 
Re Bottomley, Ex parte Brougham (1915), 84 L.J.K.B. 1020; [1915] H.B.R. 75; 
4 Digest (Repl.) 557, 4903. 
Re Quartz Hill, etc. Co., Ex parte Young (1882), 21 Ch.D, 642; 51 L.J.Ch. 940; 
47 L.T. 644; 31 W.R. 173, C.A.; 22 Digest (Repl.) 520, 5786. 
Re Bell, Ex parte Official Receiver (1892), 10 Morr. 15, D.C.; 5 Digest (Repl.) 
938, 7674. ; 
Re Hoyle, Ex parte Trustee, [1924] B. & C.R. 22, D.C.; 5 Digest (Repl.) 916, 
7578. 
Appeal from a decision of P. O. Lawrence, J., sitting in bankruptcy on a motion 
for a declaration that a payment made by the bankrupt was a fraudulent preference. 
On June 29, 1923, the appellants, W. R. Snow & Co., who carried on business 
as silk merchants in the city of London, received an order from Morris Cohen (the 
bankrupt), a general merchant and shipper, for certain velvet goods, and on the 
same day, by arrangement with the bankrupt, delivered the goods together with an 
invoice also dated June 29. The amount of the invoice was £460 16s. 8d., and the 
terms were 3% per cent. discount for cash, if paid within seven or ten days, making 
the total sum, if paid within those dates, of £449 6s. 8d. At the request and for the 
accommodation of the bankrupt, who alleged want of space to store the goods, 
the appellants post-dated the invoice to July 10, 1923, which gave the bankrupt 
further time for payment, that is to say, until July 17 or 20. On July 20 the 
bankrupt, who at that date was heavily indebted and, as he himself was well aware, 
hopelessly insolvent, of his own accord sent to 108 creditors of his, including among 
them the appellants, post-dated cheques in payment of their respective debts. 
All the cheques were made payable on July 31, 1923, and all of them, with the 
exception of the cheque that was sent to the. appellants, were ultimately dis- 
honoured. As regards the debt which the bankrupt owed the appellants on 
July 80, 1923, the bankrupt paid the amount thereof—namely, £449 6s. 3d.—in 
cash to the appellants in exchange for the cheque which he had previously sent 


of the bankruptcy laws. On Aug. 8, 1923, a creditor's petition was presented, 
which was founded on an act of bankruptcy committed by the bankrupt on July 31 
when he gave notice to his creditors that he was then about to suspend payment of 
his debts. On Aug. 24 a receiving order was made, and on Aug. 30 he was 
adjudicated a bankrupt. The trustee in bankruptey moved for an order that the 
payment of £449 6s. 8d. made on July 30 by the bankrupt to the appellants might 
be declared to be a fraudulent preference and void as against the trustee by virtue 
of s. 44 (1) of the Bankruptcy Act, 1914, and that the appellants should pay that 
sum to the trustee. The appellants filed an affidavit in opposition to the motion 


A cheque was sent to the appellants in due course, but it was post-dated July 31 
which effected a further postponement for eleven days. About July 26 or 27 Mr. 
Preston again called on the bankrupt and reminded him that the cheque would 
become due shortly. The bankrupt showed some resentment at Preston's calling, 


A 
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A and asked whether he had any reason to doubt that the cheque would be duly met. 


Thereupon Mr. Preston assured the bankrupt that he had no such doubt and that 
he called merely for the purpose of seeing that the matter was in order. However 
on July 30, the bankrupt telephoned to the appellants: ‘‘As you are so ponies 
about my cheque, if you will come round I will pay you cash.’’ Preston replied 
that he would refer to the counting-house manager. Later on the same day the 


B counting-house manager, who had no suspicion as to the bankrupt’s financial con- 


dition, telephoned to the bankrupt and suggested that he should pay the cash into 
the bank to meet the cheque. The bankrupt showed that he was annoyed, and the 
counting-house manager said that he would call for the money. Later in the same 
day he, in company with Mr. Preston, did call upon the bankrupt, who paid him 
the sum of £449 6s. 3d. in cash in exchange for the cheque. P.O. Lawrence, J., 


C said that he was unable to see that the payment was made with any other view 


than to prefer the appellants to the bankrupt’s other creditors, and, that being so, 
the appellants, although entirely innocent of consciously having done anything 
against the bankruptcy law, were liable to repay the money to the trustee in order 
that the other creditors might share in it. From this decision Messrs. Snow and 
Co. appealed. 


D Tindale Davis for the appellants. 


E 





Entwistle for the trustee in bankruptcy. 


SIR ERNEST POLLOCK, M.R.—This appeal raises a question of some im- 
portance as to the practice in the Bankruptey Court. The point taken on behalf of 
the appellants is that the learned judge was wrong in looking at the affidavit filed 
but not read by the appellants, the respondents to the motion. The trustee in 
bankruptcy claimed that a certain payment made by the bankrupt to the appellants 
constituted a fraudulent preference within the meaning of s. 44 of the Bankruptcy 
Act, 1914, and that the money ought to be repaid to him, and filed an affidavit 
in support of his case. The appellants also filed an affidavit in opposition to the 
motion, sworn by a Mr. Preston, an employee in the appellants’ firm, which 
counsel for the trustee claimed a right to read as containing certain admissions by 
the appellants. He relied on those admissions as affording additional evidence in 
proof of the payment in question constituting a fraudulent preference. Counsel for 
the appellants objected to the trustee reading those statements as admissions, on 
the ground that, although the affidavit had been filed, it was not in evidence 
before the court, as the appellants had not then decided whether or not they would 
use it. The learned judge, however, applying the practice of the Chancery 
Division, allowed the affidavit to be used by the trustee for the purpose of estab- 
lishing his case. 

The preliminary point to be decided is whether the learned judge in coming to 
that conclusion was right. The point is one of practice; but I do not think it is a 
mere technicality. It involves the question of the onus of proof. The trustee 
claimed to rely, for the purpose of proving his case, upon certain statements con- 
tained in the appellants’ affidavit, but a trustee must sueceed, if he can, on the 
evidence which he himself puts before the court. Can he make use of an affidavit 
which has been filed by the appellants, but has not been put in evidence by them? 
The practice in bankruptcy was settled by the Court of Appeal in 1882 in Ex parte 
Child (1). In that case a question was raised whether the applicant had the right, 
which he claimed, to cross-examine the respondent on the affidavit which he (the 
respondent) had filed, but which he had not determined whether or not he would 
read. The respondent objected to the affidavit being so used on the ground that, 
although it was before the court in the sense that it had been filed, it was not in 
evidence until he (the respondent) had elected to use it as such. The Court. of 
Appeal took steps to ascertain what the practice in bankruptcy was by consulting 
the registrars of the Court of Bankruptcy, and a certificate as to the practice was 
given by Mr. Registrar Morray, which is set out in 20 Ch.D. at pp. 128 and 129. 
I will only refer to the following passage in it, which appears on p. 128: 
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“Tf, however, on the opening, the respondent alleges that there is no case, and 
objects to his affidavits being read until that question has been disposed of, 
such objection is always allowed; and it frequently happens that, by reason of 
the applicant’s evidence failing to establish his case; the respondent is not 
called upon to read his affidavits, or to enter at all on his defence. The result 
would be analogous to a non-suit. I have never known a case in which a party 
has been held compellable to read an affidavit (which he desired to withdraw) 
merely because it had been filed; but this would not preclude the opposite 
party from being allowed to examine the deponent as his own witness. 


That certificate was accepted by the Court of Appeal as containing a correct state- 
ment of the practice in bankruptcy. It is clear, therefore, that a respondent may 
take the objection that the applicant has not established his claim on the motion, 
and, if that objection is allowed, the respondent is not compelled to allow his 
evidence to be read. Jesset, M.R., in the course of his judgment, said : 


‘‘According to the certificate of the registrars it was the undoubted right of the 
respondent (the present appellant) to say that he would not state whether he 
meant to read his affidavit or not until his turn came to open his case, and he 
was entitled to object to be cross-examined on the affidavit until he had de- 
termined whether he meant to read it or not.”’ 


Acting on that view, the Court of Appeal held that no order could be made on the 
application, as the applicant had failed to make out his case. 

It seems, therefore, quite clear from that case that the mere filing of an affidavit 
is not sufficient to make it evidence before the court, because the respondent is 
entitled to exercise his own volition whether or not he will make use of it. That 
case was decided in 1882, and since that date the rules in bankruptcy have, from 
time to time, been amended. The present rules relating to the filing of affidavits 
are [rr. 39 and 60 (1) (2) of the Bankruptcy Rules, 1952, and by r. 85 the successor 
to] r. 29, which was made in 1915 [Bankruptcy Rules, 1915], long after the de- 
cision in Ex parte Child (1), it is provided that : 


‘Where a respondent intends to use affidavits in opposition to a motion he 
shall deliver copies of such affidavits to the applicant not less than two days 
before the day appointed for the hearing.”’ 


The effect of that rule is that in order to put himself in a position to be able to 
determine whether he will use his affidavits or not, the respondent must give his 
opponent copies thereof beforehand. The word ‘‘intends’’ in the rule clearly 
connotes a future decision. It is at the time when the respondent hears the case 
made against him that he is to decide whether or not he will use the affidavits 
which he has filed. I can find nothing in the rules which in any way negatives the 
tule laid down in Ex parte Child (1). The respondent need not elect whether he 
will put his affidavit in evidence until he comes to open his own case. For these 
reasons I think the learned judge was wrong in allowing the trustee to pick out and 
use statements in the affidavit filed by the respondents, because, in my opinion, 
that affidavit was not in evidence before the court. On this preliminary point, 
therefore, the learned judge was wrong in allowing those statements to be treated 
by the trustee as admissions in order to establish his case against the respondents. 


In this respect the practice in bankruptey differs from that in the Chancery 
Division. 7 





‘ “hip eniesimagas LJ. I am of the same opinion. In this case the trustee in 
ankruptey as applied by motion for a declaration that a payment made by the 
senate constituted a fraudulent preference. In support of his application he 
nee an affidavit. The respondents also filed an affidavit, but they did not read it. 

ey took the objection that on the affidavit of the trustee taken alone he was not 
entitled to judgment. Lawrence, J., however, held that he (the learned judge) 
was entitled to look at certain Statements in the respondents’ affidavit and to treat 
and rely on them as admissions, In my opinion, the practice in bankruptey on 
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this point is quite clear and differs entirely from that in the Chancery Division. 
The mere filing of an affidavit is not in itself sufficient to enable the opposing party 
to refer to and use parts of it, if the affidavit has not been read by the party filing 
it. That was clearly decided in Hx parte Child (1), a case in which the Court of 
Appeal approved of the certificate of all the registrars of the Bankruptcy Court. 
That certificate was adopted by JusseL, M.R., and his judgment was concurred in 
by Brerr and Horxker, L.JJ. It is perfectly true that the concrete question in 
Ex parte Child (1) was not quite the same as in this case, but was whether the 
trustee was entitled to cross-examine the respondent on his affidavit, which ke had 
not read. That, however, was only an example of the principle, which is that a 
respondent may up to the last moment withhold his decision whether or not he will 
use the affidavit which he has filed. The learned judge has distinguished Hx parte 
Child (1) and has held that he is entitled to look at the affidavit to see whether it 
contains admissions. But, in my opinion, there is no distinction between taking 
facts out of an affidavit to use as admissions and reading the whole of it. If the 
affidavit is looked at at all the whole of it must be looked at. Until the affidavit is 
used by the deponent it forms no part of the materials before the court. State- 
ments in an affidavit are not statements at all until the deponent has decided to 
use the affidavit. But if the applicant, as in the present case, is furnished with a 
copy of the affidavit, and finds that it contains facts which are useful to his case, 
he can always call the deponent as his witness, and consequently no injustice is 
done. It is quite true, alsc, that counsel for the appellants was compelled to read 
the affidavit, but he only did so after passages had been taken out of it and used as 
admissions against the appellants by the judge. I am clearly of opinion that the 
learned judge was not entitled to refer to the appellants’ affidavit. 


SARGANT, L.J.—I am of the same opinion. It seems to me that this case is 
entirely covered by Ex parte Child (1), a very important decision. Under the rules 
in bankruptcy the respondent files his affidavits and gives copies thereof to the 
applicant for the purpose of putting the respondent in a position to use these 
affidavits if he finds it necessary so to do, and also for the purpose of informing the 
applicant of the case which he may have to meet. The respondent does not by so 
doing make the affidavits evidence in all events. Nor does it make any difference 
that an affidavit is one sworn by the respondent himself. Such an affidavit cannot, 
in my judgment, be used by the applicant as an admission by the respondent. For 
it is filed and supplied to the applicant only by virtue of the rules for a particular 
purpose, and provisional only. 


—— 


The hearing of the appeal on the question of fraudulent preference was continued, 
and the court reserved judgment. 


July 11. The following judgments were read. 


SIR ERNEST POLLOCK, M.R.—This is an appeal from an order made by 
Lawrence, J., whereby it was declared that a payment made on July 30, 1923, by 
the bankrupt to the creditors, who were respondents below, but whom I will here- 
after call ‘‘the creditors,’’ of the sum of £449 6s. 3d., was a fraudulent preference 
within the meaning of s. 44 (1) of the Bankruptcy Act, 1914, and it was ordered 
that the creditors should pay this sum to the applicant, the trustee in Cohen's 
bankruptcy. Two points were taken by counsel for the creditors. The first was 
that the learned judge had allowed an affidavit filed by the creditors to be referred 
to by the applicant for the evidence said to be contained in it before they had 
elected whether they would use it or not, contrary to the practice in the Bankruptcy 
Court as laid down by the Court of Appeal in Ex parte Child (1). We have already 
decided this point in the creditors’ favour. The second point was that upon the 
materials put before the court by the applicant in his affidavit, there was not 
evidence sufficient to discharge the onus which it is contended lies upon the trustee, 
and to establish that the payment in question was made ‘‘with a view of giving the 





440 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep. 


on he Be srence over other creditors,’’ and thus that the terms of the section 
ee ee with. It was admitted (i) that the £449 6s. 3d. had in fact 
been paid by the debtor to the creditors ; (ii) that at the time when the debtor made 
the payment he was unable to pay his debts as they became due from his own 
money; and (iii) that the payment was made within three months of the accrual of 
the trustee’s title; for the petition was presented on Aug. 3, 1923, only four days 
after the payment was made. The issue remains on the question, Was the pay- 
ment made with a view to give the creditors a preference over the other creditors? 

To complete the facts presented by the applicant, the trustee in Cohen’s bank. — 
ruptey, it appears that the latter purchased goods from the creditors, and that they 
had been delivered to the bankrupt before June 30, their value as entered in the 
bankrupt’s ledger being £460 16s. 8d., but the invoice was made out as at the date 
of July 10. The debtor did not pay on July 10, but on July 20 he sent the creditors © 
a cheque post-dated to July 31. On July 80 he called upon the creditors and took 
up his cheque by paying the sum of £449 6s. 3d. in cash, and receiving a discount 
of £11 10s. 5d. On July 31 the act of bankruptcy was committed, namely, the 
giving of notice that the debtor had suspended payment. The learned judge found 
bona fides and innocence on the part of the creditors, but he held that a prima facie 
case of fraudulent preference had been made out, as he says, ‘‘chiefly by the ad- D 
missions’’ that he allowed the trustee to rely upon, coming from the creditors’ 
affidavit, which admissions so termed we have held inadmissible. In these circum- 
stances counsel for the creditors puts in no evidence and takes the point that the 
trustee has not established a prima facie case which requires an answer from the 
creditors. The fact that the debtor took up the post-dated cheque by a cash pay- 
ment the day before the cheque became due is not relied upon by the trustee as B 
evidence of an intention to make a fraudulent preference, because the account was 
overdue when the payment was made, and no valid agreement was made by the 
creditors to accept the post-dated cheque. But it appears that on July 20 the 
debtor sent out in all 108 cheques to his creditors, one of which was that which 
reached the present appellants. All were post-dated to July 31. The trustee 
affirms that the payment in cash on J uly 30 to the appellants discharges the onus F 
that lies upon him. 

It is important to state what the trustee has to establish in order to prove that a 
payment has been made as a fraudulent preference. At common law there was 
ee aes prevent the debtor from preferring one creditor to another and the 
statute of Elizabeth (18 Eliz., c. 5) left the common law unchanged. The principle 
now known as fraudulent preference was first formulated in a statute in s. 92 of @ 
ia ale, eo ely This section, but slightly altered, was reproduced by 
“Sanne Stitt 33 and its successor forms s. 44 of the present Act. We have 

: section and apply it to the facts of the present case. I agree 
oe fully with the observations of the members of the Court of 
eee = in ee (4). There Sir Grorcre Jessen, M.R., Linpiey and H 
ee che Sika a ae that in determining whether a transaction is a fraudulent 

creditor over the others, the court now ought to have regard 


simply to the statutory 4s ; ; ‘ 
rey atutory definition contained in the current section. Lrnptey, L.J., 





‘ 


nian a ee consider is the true construction of s. 92. I emphatically 
gainst being led away from the words of the section by any argument [ 

Ae aa, ch the legislature has laid down is equivalent to the 

duty is to construe that ie enay, Do805 Suh language is different, and our 

n ge’’: > 
Hill (5), 28 Ch. D. at ¥ fore : see also per Baccatiay, L.J., in Ex parte 
Th iti : x 

by ee 8. 44 requires are plain. First, that the payment is made 
Saosudly, hates “ Sree his debts as they become due from his own money. 
dominant motive with a Prefers one creditor over others. Thirdly, that the 
wa which the payment was made was with a view to prefer 
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that creditor to whom the payment was made. I have separated conditions 2 
and 3 purposely, for clearness, for I think it has been decided many times that 
the mere fact that the payment does in fact prefer one creditor over others does 
not make it void as against the trustee in bankruptcy. As Metusn, L.J., said in 
Ex parte Topham (6), quoting Bacon, V.-C., then Chief Judge in Bankruptcy : 


“But then [the section] adds another qualification or condition which is the 
very life and essence of the enactment—the payment so made, must in order 
to be void, be made in favour of.a creditor with a view of giving such creditor 
a preference over the other creditors. So that unless it can be made apparent, 
and to the satisfaction of the court which has to decide, that the debtor's sole 
motive was to prefer the creditor paid to the other creditors, the payment can- 
not be impeached, even although it be obviously in favour of a creditor.”’ 


Lorp EsHer’s judgment in New, Prance, and Garrards’ Trustee v. Hunting (2) 
({1897] 2 Q.B. at p. 27) is to the same effect. Headds that it does not matter 
much whether the word used is ‘‘intention”’ or ‘‘view’’ or ‘‘object.’’ The question 
is whether in fact he had the intention to prefer certain creditors. He adds: 


“Tt has been argued that the debtor must be taken to have intended the 
natural consequences of his act. I do not think that it is true for this purpose. 
I think one must find out what he really did intend.” 


When that case was before the House of Lords, it appears to me that the House 
sustained the view expressed by Lorp Esner ([{1899] A.C. at p. 421). Lorp 
Haspury quotes the passage that I have extracted, in his speech, textually. In 
that case, in his argument before the House, the Solicitor-General argued that if 
the debtor acted with mixed views and part of the view or intention was to put one 
creditor in a better position than another, there was a fraudulent preference. 
Lorp Harssury rejected that argument as imputing absurdity to the legislature. 
He says ([1899] A.C. at p. 423): 


‘‘Nothing could have been easier than to have enacted, if they had thought 
proper to do so, that any preference to one creditor over another creditor, or 
any greater advantage . . . given by previous payment to one ereditor, to which 
advantage all the other creditors were not a party, should of itself be a 
preference which should be void under the statute.”’ 


But he adds that no such intention is to be gathered from the statute. In my 
judgment, therefore, the dictum of VauacHan WiuuiaMs, L.J., in Re Eaton & Co. (7) 
is not correct. It was not in accord with the opinion of Corron, L.J., in Ex parte 
Lancaster (3) (25 Ch.D. at p. 818). The latter's judgment has been preferred by 
Wricut, J., in Re Laurie (8), and by YounGER, J., in Bulteel and Colmore v. 
Parker and Bulteel’s Trustee (9). 

In Ex parte Lancaster (3) Corron, L.J., had definitely stated that the onus lay 
on the trustee to give evidence that the view entertained by the debtor was to 
prefer the creditor. ‘‘The dominant or substantial,’ not necessarily the ‘‘sole’’ 
view, is that which has since Ex parte Hill (5) been interpreted to be the proper 
meaning of the word: see per Bowen, L.J., 28 Ch.D. at pp- 704-5. Evidence of kin- 
ship would, prima facie, discharge the onus upon the trustee as in Re Laurie (8) ; 
and see Ex parte Topham (6). There are other facts which do likewise ; and if the 
onus is discharged no doubt the debtor must then displace the prima facie evidence 
of a dominant intention to prefer given by the trustee. This can be done by 
proving that the payment was made under pressure, or for one or other of the sas 
reasons indicated by Partiimore, J., in Re Ramsay (10) ({1913] 2 K.B. at p. 85). 

But the trustee must discharge the onus that lies upon him. Has he done so 
here? No doubt all the attending circumstances should be taken into account. 
I have set out the facts as presented by the trustee. The fact that a number of 
cheques were sent out by the debtor on July 20 does not appear to be indicative of 
anything more than that the debtor expected to have means at his service with 
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which to meet them when they fell due on July 31. No doubt there is the fact of 
the payment with its attendant result of preference on July 30, but there is no 
more. We are not at liberty, for the reasons which I have attempted to explain, 
and in accordance with the authorities, to accept that fact as sufficient. I cannot 
speculate or surmise in order to supply the deficiency. Without evidence the 
matter must be left where it is, unexplained, and without any character given to, 
or purpose proved in relation to, the mere payment. The learned judge, whose 
experience in bankruptcy is not to be overlooked, felt the difficulty, for he allowed 
counsel for the trustee to go into sources which we have held inadmissible. When 
that source is set aside I cannot find any evidence given by the trustee sufficient to 
discharge the onus which lies upon him, and, in my judgment, the appeal ought to 
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be allowed. 


WARRINGTON, L.J.—On July 30, 1923, when the debtor was admittedly unable 
to pay his debts as they became due from his own money he paid to the appellant 
creditors the amount of their debt in cash. The trustee alleges and Lawrence, Jas 
has held, that such payment was made with a view to giving the appellants a 
preference over the other creditors, and was, therefore, to be deemed fraudulent 
and void as against the trustee: see Bankruptcy Act, 1914, s. 44. The creditors 
appeal. The question is purely one of fact, the answer to which, in the present 
case at all events—there being no statement by the debtor himself as to his view 
at the time—must depend on the inference which the tribunal draws from the facts 
proved or admitted, being, of course, first duly instructed as to the law. 

The law is stated by Lorp Esuer, M.R., in New, Prance, and Garrards’ Trustee 
v. Hunting (2), in a passage cited with approval by Lorp Hatssury in the same 
case in the House of Lords, sub nom. Sharp v. Jackson (2) ([1899] A.C. at p. 421). 
The learned Master of the Rolls says ([1897] 2 Q.B. at p. 27): 


“The doctrine with regard to fraudulent preference is well known. The 
question whether there has been a fraudulent preference depends not upon the 
mere fact that there has been a preference, but also on the state of mind of 
the person who made it. It must be shown not only that he has preferred a 
creditor, but that he has fraudulently done so. It depends upon what was in 
his mind. Whether it is called ‘intention’ or ‘view,’ or ‘object’ does not 
appear to me to matter much. The question is whether in fact he had the 
intention to prefer certain creditors. It has been argued that the debtor must 
be taken to have intended the natural consequences of his act. I do not think 
a ere for this purpose. I think one must find out what he really did 
intend. : 





Situ, L.J., said (ibid. at p. 29): 


“T have always understood that, to ascertain whether there has been a 
fraudulent preference, it is necessary to consider what the dominant or real 
motive of the person making the preference was; whether it was to defraud 
some creditors by preferring others, or for some other motive.”’ 


I think these passages themselves establish that it is for the trustee to make out 
some case that the payment was with a view to preferring the creditor and that the 
mere fact that the payment results in a preference is not enough, but if ines 
is any doubt that this is so it is removed by the judgmésta. of Corron and 
a L.JJ., in Ex parte Lancaster (3). Corron, ihe says (25 Ch.D. at 


Ca Eee the proper inference to be drawn from the evidence is 
cree rie - nat he did in order to give his father-in-law a preference 
tubhonat cre ies This being a matter which it is for the appellant 
| ustee] o make out—not of course conclusively but so as to satisfy us— 
in my opinion he has failed to discharge the onus."’ 


Linpiey, L.J., says (ibid. at p- 819): 
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“Tt has to be proved that the debtor failed to defend the action [the matter 
complained of in that case} with a view to giving his father-in-law a 
preference.”’ 


We have already decided that the learned judge ought not to have read the 
statements contained in the affidavit filed on behalf of the appellants for the 
reasons we gave on that occasion, and we are, of course, under the same obligation. 
The facts proved on behalf of the trustee are these. On July 31, 1923, the bankrupt 
gave notice to his creditors that he had suspended or was about to suspend payment 
of his debts. On Aug. 3, 1923, a petition in bankruptcy was presented, and on 
Aug. 30 he was adjudicated bankrupt. The bankrupt carried on business as a 
general merchant and shipper in the city of London. In the bankrupt’s. ledger 
there is an account with the appellants in which is an entry under date July 10, 
1923: ‘“‘By goods £460 16s. 8d." This means, of course, that on that day he owed 
for goods sold and delivered the sum of £460 16s. 8d. The goods were actually 
delivered prior to July 10, but the date of the invoice was at the bankrupt’s request 
altered from that date to July 10. On July 20 the bankrupt sent to the appellants 
and to 107 other creditors cheques post-dated July 31 for the amount of their 
respective debts less the ordinary trade discount where the contract allowed it. 
The cheque sent to the appellants was for £449 6s. 3d.—the amount of the debt, 
£460 16s. 8d., less £11 10s. 5d. discount. On July 30 the bankrupt paid to the 
appellants in cash the £449 6s. 3d. and took up the cheque—the account was dated 
June 30, but I treat this as a mere slip and attach no sinister or suspicious 
character to it. 

What is the proper inference to be drawn from these facts? The payment was 
purely voluntary. No threat of proceedings had been held out by the appellants. 
No special consequences of an unpleasant nature, such as those the effect of which 
was considered in Sharp v. Jackson (2), from the non-payment of the debt were to 
be apprehended. It was not long overdue. The debtor had only ten days earlier 
taken the step of sending to the 108 creditors post-dated cheques all payable on the 
same day, July 31, thus putting them all on an equality. Then on July 30, at a 
time when he must have already determined to give the notice of suspension 
actually given on the next day, he selects the particular creditor and pays him in 
full with money which, but for such payment, would have been distributed among 
the creditors generally. The conclusion seems to me to be inevitable. The pay- 
ment being purely voluntary, and the circumstances attending it being what I have 
described, I must and do infer that for some reason or another of which we are 
ignorant, or for no definite reason, in fact, for no other motive, he selected the 
particular creditors for preferential treatment, and, therefore, made the payment 
with a view to preferring them. I can find no rule of law which prevents me from 
drawing what seems to me an obvious inference. The case is a peculiar one, and 
it must not be supposed that it will be any authority for questioning the validity 
of a payment of a debt made in the ordinary course of business by a man who 
knows he is at the time insolvent, but who may well make such payments in the 
hope of keeping his business on foot for a time, and, perhaps, even of passing safely 
through the period of danger. Such payments have been held not to be fraudulent 
under the provisions of the section, and I desire to throw no doubt on the correct- 
ness of such decisions. It is true there is here nothing of any special nature im 
the relations between the bankrupt and the particular creditors tending to make 
probable a desire to prefer them. But the absence of such a circumstance, which, 
if it were present, would make the inference easier, does not prevent its being 
drawn if the other circumstances lead to it. On the whole, I think the trustee has 
made out a case which ought to satisfy us that the necessary condition has been 
fulfilled, and that the payment in question was fraudulent and void. In my 
opinion, the appeal should be dismissed with costs. 


SARGANT, L.J.—In the course of this appeal counsel for the appellants, Messrs. 
W. R. Snow & Co., has succeeded in withdrawing the affidavit filed by them, and 
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in leaving the question in issue to be decided solely on the evidence contained in A 
the affidavit filed by the trustee. The relevant paragraphs of this affidavit are five 
only, and we have to determine whether the uncontradicted and unexplained state- 
ments in these paragraphs disclose a sufficient case for holding that there has been 
that which is to be deemed a fraudulent preference within s. 44 of the Bankruptcy 
Act, i.e., a payment made with a view of preferring Messrs. Snow to his other 
creditors. These paragraphs show that the debt to Messrs. Snow of £449 6s. 3d. B 
was in respect of goods invoiced to the bankrupt on July 10, 1923, and that on 
July 20, 1923, the bankrupt sent to Messrs. Snow and to 107 other creditors, in 
settlement of their several accounts, cheques which were all post-dated to July 31, 
1923. On that day, however, the bankrupt gave notice to his creditors that he had 
suspended or was about to suspend payment, and thereby committed the act of 
bankruptey on which he was shortly afterwards adjudicated bankrupt. No single C 
one of the 108 post-dated cheques appears to have been paid on presentation, but 
on the day preceding the act of bankruptcy, namely, on July 30, 1923, the bankrupt 
paid Messrs. Snow alone of these 108 creditors their debt of £449 6s. 3d., and was, 
therefore, given a receipt dated June 30, 1923, that is, a month before the actual 
payment. The facts so stated seem, in the absence of any explanation by Messrs. 
Snow, to involve some element of suspicion as to their conduct as well as that of D 
the bankrupt. But it is only fair to Messrs. Snow to state that no suggestion is 
made against them that they had any knowledge of the desperate state of the 
bankrupt’s affairs, or that the advantage they gained was anything more than 
fortuitous. 

The case obviously is one in which the bankrupt must be taken on the crucial 
date not only to have been unable to pay his debts in due course, but to have fully E 
realised that this was the case, and that his failure was imminent. And, further, 
in the absence of any evidence to the contrary, it must, in my judgment, be taken 
that the selection of Messrs. Snow as the creditors to be paid in full was quite 
voluntary. No evidence, or, indeed, suggestion, of threats or pressure on the part 
of these particular creditors, or of fear on the part of the bankrupt, has been put 
forward by Messrs. Snow; they have offered no explanation whatever of their selec- F 
tion for payment, nor could the bankrupt have made the payment to them alone 
with any hope of being able to continue to trade. - In these circumstances I should 
have thought that, no alternate hypothesis being admissible, the only conclusion 
that could reasonably be drawn would be that the bankrupt intended to do that 
which he in fact did, namely, voluntarily to prefer Messrs. Snow out of those assets 
which he must by that time have recognised as liable to become immediately G 
divisible among all his creditors pro rata. It has, however, been strenuously con- 
tended by counsel for Messrs. Snow, that under s. 44 (1) of the Bankruptcy Act, 
1914, it is not enough to show that a debtor, in immediate prospect of bankruptcy, 
has made what is in fact a preference in favour of one of his creditors, even though 
a allen re the face of it voluntary and no other view or intention on the part of 

@ Sankrupt 1s proved or even suggested. It is said that some further affirmative 
evidence must be produced by the trustee of an intention on the part of the debtor 
Slane we anlrapoapethicse For a Lo ee reference is made to a passage 
Hunting (2) . pans Pea ae a ew, Prance, and Garrards’ Trustee v. 

é approved by Lorp Hatspury in the same case when 
under appeal to the House of Lords (Sharp v. Jackson (2), [1899] A.C., pp. 421-2) 
and particularly to the two or three sentences following, namely, - 


“It must be shown not only that he [the debtor] has preferred a creditor but 
that he has fraudulently done so. It depends upon what was in his mind 
whether it is called ‘intention’ or ‘view’ or ‘object’ does not appear to me to 
matter much. The question is whether in fact he had the intention to prefer 
certain creditors. It has been argued that the debtor must be taken to have 
intended the natural consequences of his act. I do not think that is true for 
this purpose. I think one must find out what he really did intend.”’ 


H 


F 
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The passage in question and particularly the sentences I have quoted in full are 
said to show that a purely voluntary payment to one creditor alone when in 
imminent prospect of bankruptcy is not even prima facie evidence of an intention 
or view to prefer within s. 44. But, in my judgment, notwithstanding the rather 
unqualified terms of the particular sentences I have quoted, this is not the meaning 
or effect of the whole passage taken together. For the next sentence of Lorp 
Esner is: ‘‘The recitals of the deed seem to me to show that he (the debtor) really 
did intend.’’ Lorp Esuer then proceeds to find that the facts in relation to the 


deed in question disproved the prima facie intention of preferring the particular 


creditor, and established that the real intention of the debtor was to benefit him- 
self. In my judgment, the whole passage taken together means this, namely, that 
the knowledge on the part of the debtor that the creditor would in fact receive a 
preference was not conclusive of intention to prefer, but might be displaced by 
evidence that the debtor was really actuated by some other reason, such as pressure, 
threat of legal proceedings for breach of trust (Ex parte Taylor (11)) or even as in 
Sharp v. Jackson (2) a definite fear of such proceedings. To the same effect is the 
much shorter passage quoted by Lorp Hatssury from the judgment of Curry, L.J., 
namely, 


“T ask myself what was really the view which Prance had in making this 
conveyance. Was it to prefer these particular trust estates to other creditors? 
The answer to that case must, I think, be in the negative. It was to protect 
himself against the charges hanging over him.” 


That Lorp Hatspury quoted and approved of these passages as bearing this sense 
is, in my judgment, plain from other parts of his speech. Thus he quotes from a 
judgment of Lorp Carrns in Butcher v. Stead (12) a passage ending with the 
following sentence, namely (L.R. 7 H.L. at p. 846): 


“The Act appears to have left the question of pressure as it stood under the 
old law; and, indeed, the use of the word ‘preference,’ implying an act of free 
will, would of itself make it necessary to consider whether pressure had or had 
not been used.”’ 


Further on, again in Lorp Hatspury’s speech, he quotes from a passage in the 
judgment of Lorp Mansrieip in Thompson v. Freeman (13): 


‘‘§ bankrupt when in contemplation of his bankruptcy cannot by any voluntary 
act favour any one creditor; but if under fear of legal process he gives a 
preference it is evidence that he does not do it voluntarily.”’ 


Lorp Hatssvry adds: 
“There is the principle stated—it is not a voluntary act; and as Lorp CaIRNS 
says the word preference here imports in it the voluntary act of a person who 
can do either the one thing or the other as he prefers.”’ 


Lorp MacnaGuten’s speech in Sharp v. Jackson (2) seems to me precisely to the 
same effect. The word ‘‘preference’’ he says involves and imports a free choice. 
The debtor in that case was not in a position to exercise a free choice. He was 
under an overwhelming sense of peril. The whole reasoning of this very concise 
judgment is precisely to the same effect as that of Lorn Hatssury, and obviously 
implies that, had the actual preference in that case been unexplained by pressure, 
had there been nothing to show it was not voluntary, the result must have been 
that the preference was illegal and avoided by the statute. 

In view of the authority of Sharp v. Jackson (2) it may seem unnecessary to 
quote other cases. But I should like to refer to one or two others as establishing 
a general current of authority that, when a preference in fact has been given 
in anticipation of bankruptcy, such preference in fact requires justification by 
the establishment of some other sufficient dominant intention. In Ex parte 
Topham (6), MeLusy, L.J., adopted a test derived from Ex parte Blackburn (14), 
namely, whether the act done could be referred to some other reason or intention 
than that of giving the particular creditor a preference over the other creditors. 
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In Ex parte Hall (15) the test applied was whether there was an arbitrary selection 
of the particular creditor. In Re W. Blackburn & Co., Buckley 8 Case (16) it was 
held that a desire to fulfil a moral obligation towards a particular creditor was not 
sufficient to justify a preference in fact—a decision which seems to imply that the 
result must be the same a fortiori, if no reason at all is suggested for the actual 
preference. Among all the cases referred to in the textbooks we have not been 
referred to one in which an actual preference in view of imminent bankruptcy has 
been supported, except by showing affirmatively that the actual preference was 
caused by some other reason—such as pressure, threats, fear, or the like which 
the court considered as constituting the dominant motive, and as showing an in- 
tention displacing the prima facie intention to be gathered from the mere fact of 
preference. No case has been cited to us nor do I think any case can be found 
where a debtor in imminent expectation of bankruptcy has given a preference in 
fact to a particular creditor, which is apparently voluntary and is wholly unex- 
plained, and where that preference in fact has been held good. To hold otherwise 
in this case would, in my judgment, be inconsistent with the whole course of 
decision in bankruptey in such cases and would revolutionise the settled law in 
this respect. I need hardly point out that we are not dealing with a case such as 
Re Clay & Sons (17) where a debtor who knew himself to be insolvent made a pay- 
ment to a creditor in the course of his business with the object of being able to 
carry his business on. The facts here are such as to show that the debtor when he 
made the payment to Messrs. Snow must have known that he was about to suspend 
payment on the following day; and further had had his post-dated cheque held by 
Messrs. Snow, apparently without, objection, for nine days out of the ten by which 
it was post-dated. A clearer case of knowledge of immediate impending bankruptcy 
and of a purely voluntary payment it would be difficult to imagine. The suggestion 
that the trustee should have obtained direct evidence from the bankrupt that he 
intended to prefer Messrs. Snow seems to me thoroughly unpractical and hardly 
worthy of serious consideration. TI agree with Warrinaton, L.J., that the appeal 
should be dismissed with the usual consequences. 


Solicitors: H. H. Wells & Sons; Charles Nordon & Co. 
[Reported by J. lu. Dentson, Esq., Barrister-at-Law. | 
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[Reported [1924] 2 Ch. 160; 93 L.J.Ch. 467; 131 L.T. 688: 
40 T.L.R. 581; 68 Sol. Jo. 560; 41 R.P.C. 345] 


Hvidence—Admissibility—Evidence given in previous action—Party denying in 
subsequent action fact proved in previous action—Evidence before Court of 
Appeal and House of Lords in previous action. . 
In 1916 the plaintiffs brought an action against D., Ltd., for an injunction 

to restrain them from infringing a patent of theirs (the plaintiffs), dated 1906 
and called three expert witnesses to prove that by following the directions 
given in the 1906 patent a filament of drawn tungsten wire could be obtained 
The action failed, but on a ground which rendered it unnecessary to decide 
whether such a filament could be so obtained. In the present action the plain- 
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A tiffs contended the reverse, namely, that it was not possible by following the 
directions of the 1906 patent to obtain a tungsten drawn-wire filament, and in 
support of that called expert witnesses other than the three called by them in 
their action in 1916. The defendants claimed to be entitled to put in as evi- 
dence the oral evidence given by the three expert witnesses in the action in 
1916, and also to use as evidence against the plaintiffs the Case lodged by them 

B.when their action of 1916 went to the House of Lords, in which the evidence 
of their three expert witnesses was printed and relied upon. 

Held, by Sir Ernest Pottock, M.R., and Arkin, L.J., Sarcant, L.J., dis- 
sentiente: the evidence of a witness used by a party in proof of any fact during 
the trial of an action was not admissible in proof of such fact against that 
party in a subsequent suit in which he denies the fact; that position was not 

C altered by the fact that the evidence was included in material put before the 
Court of Appeal or in the appendix to the Case on an appeal to the House of 
Lords in the first action, for the evidence became part of the proceedings when 
it was first given and its presentation to an appellate tribunal did not stamp it 
with any fresh mark of adoption by the party who originally put it forward; 
and, therefore, the evidence was not admissible in the second action. 

D Per Arxry, L.J.: I should qualify this proposition with two reservations. 
Such evidence might be admissible (i) if it is tendered, not in proof of the fact 
in support of which it was tendered at the first trial, but in proof of a state 
of mind of the party then using it, on such issues as obtaining the first judg- 
ment by fraud, or of malice, or of want of reasonable or probable cause; or (ii) 
if the evidence given at the former trial was that of a witness who was the 

E agent of the party calling the evidence and authorised to give evidence on his 
behalf, as, e.g., on a claim for goods sold the seller puts his servant in the box 
to prove delivery, or to whom credit was given, or the like. 


Notes. As to the admissibility in evidence of statements in former proceedings, 
see 15 Hatspury’s Laws (8rd Edn.) 298; and for cases see 22 DicEst (Repl.) 78, 89. 
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Appeal from an order of Russexu, J., in an action in which the plaintiffs sought #& 


inj i restrain the infri t of a patent. 
an injunction to restrain the infringemen 
In 1916 the plaintiffs brought an action against Duram, Ltd. (84 R.P.C. 117), for 


an infringement of a patent of the plaintiffs dated 1906 and one issue of fact was — 


whether the process disclosed by the patent was workable, that is, whether by 
following the directions of the 1906 patent it was possible to obtain a drawn wire 
tungsten filament. The plaintiffs now admitted that in the Duram action they 
contended that, by following the directions given in the 1906 patent, a filament of 
drawn tungsten wire could be obtained. In support of that contention the plain- 
tiffs called three expert witnesses. The action failed, but on a ground that made 
it unnecessary to decide that question of fact. In the present action the plaintiffs 
sued different defendants for infringement of a patent dated 1909. The 1906 patent 
‘ was pleaded in defence in this action, and the same issue of fact became material. 
In this action, however, the plaintiffs contended that it was impossible by following 
the directions of the 1906 patent to obtain a tungsten drawn wire filament. In 
support of that contention they called expert witnesses, but not any of the experts 
who gave evidence in the Duram case. The defendants now claimed that they 
were entitled to read the evidence given by the three experts in the Duram case 
on the ground that the putting forward by the plaintiffs of that evidence was an 
admission by conduct that the evidence so given was true. It was not suggested 
that such an admission operated by way of estoppel, but it was said that it con- 
stituted prima facie evidence which was now admissible. The defendants, by 
means of the admission which the plaintiffs had made, established what the 
contention of the plaintiffs was in the Duram action, and in the course of 
the trial of the present action before Russety, J., the question arose whether 
the oral testimony called to establish that contention was admissible. The 
learned judge refused to allow the evidence of the three experts in the Duram 
case to be read. The defendants also claimed to be entitled to read as evidence 
against the plaintiffs the case lodged by them when the Duram action went to the 
House of Lords (85 R.P.C. 161). The learned judge said that it seemed that the 
appellants’ Case as lodged in the House of Lords, although not strictly a plea, was 
a document in the nature of a plea, and that he ought to follow the same rule that 
governed pleas. That rule, as stated in Taytor on EvipENcE (11th Edn.), p. 559, 
s. 821, was: 

‘With respect to admissions by pleading, the law at present seems to be that 
statements which are contained in any pleading, though binding on the party 
making them for all the purposes of the case, ought not to be regarded in any 
subsequent action as admissions.”’ 


Accordingly, the learned judge held that the Case lodged by the plaintiffs in the 
House of Lords was not admissible as evidence against them in the present action. 
The defendants appealed. 

Sir Duncan Kerly, K.C., Courtney Terrell, R. Stafford Cripps, and D. H. Corsellis 
for the defendants. 

Sir Arthur Colefax, K.C., J. Hunter Gray, K.C., J. Whitehead, K.C., and Trevor 
Watson for the plaintiffs. 


A eae : Cur. adv. vult. 
April 7. The following judgments were read, 


SIR ERNEST POLLOCK, M.R.—The question the court has to decide upon 
idence is an important one. It must be stated 


is that the statements of fact made by the witnesses were 
tiffs, and were adopted by them, so as to make the ey 
other words, that their statements 


put forward by the plain- 
idence given their own—in 
are to be treated as admissions of the plaintiffs 


E! 
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A themselves. Russetu, J., refused permission, and, in the course of hearing the 
appeal on the main question in the action, the defendants have invited us to over- 
rule his decision, and to admit the evidence. We have taken time to consider and 
give our judgment upon the point, for it is one of far-reaching application. 

Let me dispose of the second ground on which the appeal is made at once. 
Unless the evidence was admissible, per se, before the court of first instance, in 

B my mind, no additional ground for admissibility is afforded by the fact that a party 

in the course of, or for the purpose of, his appeals, whether to the Court of Appeal 
or to the House of Lords, made use of or relied upon the evidence given. An 
appeal is presented upon the materials as a whole which were before the court of 
first instance. No appellant can exclude any evidence that was before the first 
court. All must go forward to the higher court. It is not right, therefore, in my 

C judgment, to treat evidence that must be presented to it as stamped in the appellate 
court by any fresh mark of adoption which will establish that the evidence is to 
be treated as part of admissions made by the appellant, if it were not so at an 
earlier stage, namely, when’ the evidence was first given. The evidence is to be 
treated as if it has become part of the proceedings and is not to be qualified with 
any special character in addition. I prefer to express my view on this point as 

D above. It accords with the view expressed by Russett, J., though he seems to 
put his reasoning on rather narrower ground, namely, that the Case lodged by the 
appellant is to be treated as governed by the rule which governs pleas, that state- 
ments of a party in a declaration of plea ought not to be treated as confessions of 
the truth of the facts stated in them: see per Parke, B., in Boileau v. Rutlin (1) 
2 Ex. Ch. at p. 681. 

EI turn, therefore, to the main ground urged for the admissibility of this evidence, 
namely, that the plaintiffs in their previous case procured it, put it forward, and 
made it their own, on the principle that admissions made by a party can be used 
against him. There is authority for the proposition that affidavits or documents 
which a party has knowingly used as true in a judicial proceeding, for the purpose 
of proving a particular fact, are evidence against him in subsequent proceedings to 

F prove the same fact. The cases which were cited to us establish this. For an 
affidavit sce Brickell v. Hulse (2); for a deposition see Gardner v. Moult (3); for an 
affidavit in answer to interrogatories see Fleet v. Perrins (4). All these were cases 
in which the party advancing the document, whether affidavit or deposition, knew 
of its contents beforehand, and elected to put it forward in support of his case. 
Indeed, as Crompron, J., said in Richards v. Morgan (5), it must always be remem- 

G bered that it is not the obtaining the affidavit or deposition, but the making use of 
it as true, with knowledge of the contents, which is the ground on which such 
evidence is supposed to be receivable. So Parreson, J., expressly in Gardner v. 
Moult (8) adheres to the distinction pointed out in Brickell v. Hulse (2) as sound, 
that is, that the admissibility depends upon knowledge of the nature of the evi- 
dence, and an election upon that knowledge to advance and rely upon it: see also 

H per Parke, B., in Boileau v. Rutlin (1), 2 Exch. at p. 680, and the illustration of 
this rule afforded by Evans v. Merthyr Tydfil Urban Council (6), where a deposi- 
tion was held inadmissible, because the proof that it had actually been used and 
relied upon by the party against whom it was desired to use it failed. These 
decisions do not, however, govern the present application. In Brickell v. Hulse 
(2), Gardner v. Moult (3), and Boileau v. Rutlin (1), it is stated expressly that a 

I party in a cause is not bound by all that his witnesses say at nisi prius; sce per 
Lorp Denman in Gardner v. Moult (3) 10 A. & E. at p. 468, and Boileau v. Rutlin 
(1) where Parxe, B., says (2 Exch. at p. 680) : 

“There could be no reason for holding that his answers would be evidence 
against the party, any more than there would be for receiving the evidence of a 
witness examined by a party in an ordinary trial at law as an implied admission 
by him; which it is conceded can never be done.”’ 


But it is said that the decision of the majority in Richards v. Morgan (5), decided 
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in 1863, carries the principle 


evidence now tendered before us. In that case BuackBurn, J., was against the 


much farther, and authorises the admission of the A 


admission of the evidence. He goes through the cases now again cited and gives . 


his explanation of the basis of them, that the party tendering the evidence origin. 
ally did so for the purpose of proving a certain fact. CROMPTON, diss admits the 
document in question—a deposition of a witness in a previous Chancery suit.— 
on this ground. He says (4 B. & S. at p. 659) : 

“Upon this state of the authorities, I feel bound to hold that a document 
knowingly used as true by a party in a court of justice, is evidence against him 
as an admission, even for a stranger to the prior proceedings, at all events 
when it appears to have been used for the very purpose of proving the very 
fact for the proving of which it is offered in evidence in the subsequent suit.”’ 

He adds his agreement to the exception of evidence at nisi prius, saying (ibid. at 
p. 659) : 

“TI think also that it now appears that such depositions as those in question 
do not fall within the class of cases which establish, as a kind of exception, 
that a party is not bound by evidence which he adduces without knowing 
what it may turn out to be, as in the common case of the evidence of witnesses 
called at nisi prius by a party who cannot tell what they will say.’’ 


Cocxsurn, C.J., is said to go further. True, it is that he says there is no logical 
distinction to be drawn between oral and written evidence, but his qualification 
must not be neglected or overlooked. He says (ibid. at pp. 662, 663) : 

“While I concur in the position that the evidence of a witness called at a trial 
is not necessarily, or to the full extent to which it may go, admissible against 
the party calling him in a future proceeding, yet, if it can be shown that the 
witness was called to prove a specific fact, it appears to me that this would 
be admissible as an assertion of such fact by the party calling the witness. . . . 
It would be in the highest degree unreasonable to suffer the party using the 
evidence to be affected by that portion which he may have repudiated or dis- 
ae on the ground that the statements of the witnesses must be taken 
to be his.”’ 


There is great difficulty in working out such a rule, as indicated by CockBurRN, 
C.J., on which the evidence is to be admissible, and what parts of it are to be 
taken as admissions and what not. Richards v. Morgan (5) is not binding on this 
court. The observations of Cocxsurn, C.J., were not necessary in their entirety 
to the particular decision. Inasmuch as he concurs (4 B. & S. at p- 662) and thus 
agrees with the stream of authority, which includes Lorp Denman, LirrtepaLe, 
Parreson, and Crompton, JJ., and Parke, B., I prefer to adhere to the rule, as 
stated by Brackpurn, J., in Richards v. Morgan (5), that viva voce evidence called 
at nisi prius cannot be taken as an implied admission. For these reasons I agree 
with Russet, J., and the application must be refused. a 


ATKIN, L.J., stated the facts and continued: It is contended that any evidence 
used in a trial by a party in proof of any fact is admissible in proof of such fact 
against that party in any subsequent suit in which he is a litigant. The proposi- 
adidas bay mind with complete novelty. In the course of my own experience 
a hey epeaperns it broached as a rule of evidence, or sought to be put in practice, 

i ess that I did not know that it had the authority of Cocksurn, C.J., 
ti it, or that there were so many reported dicta against it. 
hes ie consider the contention on principle and on authority. The first 
rete ee: © Sion is that admissions can only be given in evidence when 
oi y party or nls agent authorised to make the admission, and that the 
evidence of a witness is not a statement made by the party, and that the witness 
is not necessarily, or indeed usually, an agent of the party at all, either to make 
an admission or for any other purpose. The witnesses whose evidinos is ten- 
dered in this case were eminent scientifie gentlemen, called to give scientific evi- 
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dence, both as to matters of fact and matters of opinion. There is not the slightest 
evidence tendered that at any time they were in any sense agents of the plaintiffs. 
But it is said that by calling a witness to prove a fact the party declares that the 
evidence given by such witness is true, and that such a declaration is an admission 
by conduct. In any event it is said, it is such a declaration and admission when 
the party uses the evidence as proof of the fact. Such a contention appears to me 
to distort the whole relation of party to witness. In many instances—perhaps in 
most—witnesses are called to speak to facts of which the party has no knowledge. 
Often they are called for that very reason. They speak to events when the party 
was not present, and of facts which he would not have understood if he had been 
present. Often, indeed, the party himself does not know what witness is going 
to be called, what he is going to say, or what bearing it has on the suit. Indeed, 
if admission is made at all in calling or using evidence, I should have thought it 
was the admission of the advocate, and there is much authority that admissions by 
advocates, though authorised for the purpose of the particular suit, are not 
authorised so as to be binding outside the suit. But assuming that the party is 
identified for this purpose with his advocate, is it true to say that proffering or 
using evidence is a declaration that it is true? I imagine that the most optimistic 
litigant would boggle at such a burden. He would say: ‘‘I assert the affirmative 
or negative of the issue of fact found between me and my opponent. I tender the 
evidence of persons who are prepared to swear to facts which, if true, I believe will 
support my case; but as the facts are not within my own knowledge, I have no 
means of judging whether they are true or not.’’ I do not think that morality 
requires more from a litigant than a belief that the evidence may be true, and the 
absence of knowledge or belief that it is false. If he is an experienced litigant, 
there will be many cases where his honest belief may be alleged with some honest 
distrust; but the evidence given may in fact be obviously exaggerated, or, inten- 
tionally or unintentionally, false. It may be contradicted by other evidence, also 
called by the same litigant, or be conclusively overthrown by the evidence of the 
opponent: To pledge the party to the truth of evidence in these circumstances 
seems to me to travesty the facts. But it is said the proposition is only that 
evidence used is admissible, and that does not necessarily include evidence called. 

We are then left with the question to be determined as a preliminary to the 
admission of the evidence in the subsequent suit: What is meant by ‘“‘used'’? I 
was unable during the discussion to obtain any answer that satisfied me, though 
we were told that if the evidence were put forward to the court it was an admission 
of the party, even though at the first trial the party, before the conclusion, rejected 
it. It is obvious that if some user other than the mere eliciting of the evidence 
in examination is necessary, at the subsequent trial there may have to be an 
elaborate review of all the circumstances of the former trial, the qualifications on 
that of subsequent evidence, the speeches of counsel, and a decision whether the 
evidence of that particular witness was or was not used. In this particular case, 
the only suggestion of user was that the evidence was printed as part of the record 
in the joint appendix in the House of Lords appeal. This appears to me to take the 
case no further than the actual eliciting of the evidence, and to constitute no 
further use. It is, perhaps, needless to refer to the extra burden that would be 
thrown upon the advocate who would have to consider the bearing of evidence 
called by him, not only on the issues of the case in which he was concerned, but 
on the interests of his client in subsequent litigation with other parties, with the 
details of which he might be imperfectly acquainted, or not acquainted at all. On 
principle, therefore, I should come to the conclusion that the evidence of third 
parties used in a trial by a party in proof of any fact is not admissible in proof 
of such fact against that party in any subsequent suit in which he is a litigant. 
I should, however, qualify this proposition with two reservations. If the evidence 
is tendered, not in proof of the fact in support of which it was tendered at the first 
trial, but in proof of a state of mind of the party then using it, on such issues as 
obtaining the first judgment by fraud, or of malice, or of want of reasonable or 
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ause, : 
a sna who at the former trial was in fact the agent of the party, authorised 
to give the evidence on his behalf, it may then be admissible. If, for instance, on 
a claim for goods sold and delivered the plaintiff puts his salesman or carman into 
the witness-box to prove delivery, or by a servant or agent seeks to prove to whom 
credit was given, or that a bill was dishonoured, and the like, it may well be that 
such evidence may be treated as an admission by the party or his agent. I express 
no final opinion about it. 

When the authorities are examined, with the single exception of the judgment of 
Cocxsurn, C.J., in Richards v. Morgan (5), they are all found to support the view 
that I have expressed as to the admissibility of parol evidence. A distinction, 
however, has been drawn as to affidavit evidence, and there are authorities in the 
courts of first instance which treat affidavit evidence used by a party as admissible 
against him in subsequent proceedings. Whether these cases are rightly decided 
or not need not be decided in this case, for all the cases of this description expressly 
draw the distinction between affidavit evidence and parol evidence, treating an 
affidavit read on behalf of a party as a statement directly made by him. The state 
of the law up to 1837 seems to be accurately stated in the judgment of Biacksurn, 
J.,in Richards v. Morgan (5). Neither parol evidence nor written evidence in Chan- 
cery depositions taken before an examiner were admitted in Brickell v. Hulse (2). 
In an action against the sheriff, it appeared that the defendant, who had been 
instructed to levy several writs of execution against the plaintiff's goods, had 
applied to a judge in chambers to extend the time for returning the writs in order 
that he might make an application under the then interpleader Act, and on that 
application in chambers had put in an affidavit of one White, who said he had 
seized the goods as officer for the defendant, and was in possession of them. This 
affidavit was tendered at the trial as evidence that White was acting as agent of 
the defendant. I should have thought that it might well have been held admissible 
as evidence that the defendant himself at the hearing of the application, or, at any 
rate, by his agent, authorised for that occasion, White, had asserted the existence 
of White’s authority. Lorp Denman, however, puts it on the broader ground. 
There can, I think, be no question that a statement which a party produces on 
his own behalf, whether on oath or not, becomes evidence against him. Denman, 
C.J., says (7 A. & E. at p- 456) : 


“It is very important that this question should not be left subject to doubt. 
There can, I think, be no question but that a statement which a party produces 
on his own behalf, whether on oath or not, becomes evidence against him. 
There is nothing to distinguish it from a statement made by the party himself. 
Rushworth v. Countess of Pembroke and Currier (7) at first seems opposed to 
this view, for there the defendant was not permitted to use any of the deposi- 
tions made in an equity suit, where the plaintiff had been defendant. That 
decision, however, was founded on the nature of the proceedings in equity. 
A party who uses such depositions does not know beforehand what they are; 
if he did, such cases would stand on the same footing as the present. He can 
only refer to what he expects will be produced; it is like the case of a witness 
called at nisi prius, whose evidence does not bind the party calling him. It 
1s quite different from a case where a party produces, as part of his ‘own state- 
ment, an affidavit of which he knows the contents.” 

Coteriper, J., says (ibid. at p. 457) : 


“This is a very clear case when we attend to the f i 
defendant makes an application to a judge, and Paes tine 
ment, which he makes his own and uses. That is clearly evidence against bet 
afterwards of the facts in the statement. The statement may be of mone or less 
avail ; and it may be a matter of remark that the person making the affidavit 
is present and is not called. But that is not the question bare As to int 
depositions in equity, they stand on the same footing with viva +008 evidence 
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given in a court of law. A man does not make all that is said by a witness 
whom he calls evidence against himself hereafter. In Chancery the depositions 
are sealed up from the time of their being taken until publication passes. 
That is like the case of a party calling a witness whose evidence he does not 
hear until it is given. The present is the case of a party using a statement 
which he has seen before he uses it, and which is neither the “mare nor the 
less admissible for being made upon oath.”’ 


oy DENMAN oor to have been mistaken as to the practice in equity, but 
e ground given by him as the ground for excluding documents clearly covers, 
as he says, the case of parol evidence. : 

In Gardner v. Moult (8) the action was by two assignees in bankruptcy of one 
Strutton against the public officers of a bank for money had and received. The 
defendants disputed the act of bankruptcy, on which the plaintiff's title depended. 
It appeared the fiat in bankruptcy had been issued on the initiative of the bank, 
and the bank had sent one Hay, the manager of a branch of the bank at Chester, 
to Manchester to prove an act of bankruptcy, and that a fiat was opened upon the 
deposition of Hay that an act of bankruptcy had been committed. This deposi- 
tion was tendered by the plaintiffs as evidence against the defendants of the act 
of bankruptcy. Here, again, the case seems to turn on agency, and, indeed, seems 
to be expressly decided on that ground. The judgment is as follows: DENMAN, 
C.J., says (10 A. & E. at p. 468): 

‘The examination or deposition of Hay was clearly admissible evidence. 
The defendants send their servant to prove an act of bankruptcy; and they act 
on the statement made by him. There is no necessity for entering into the 
general doctrine. No doubt a party in a cause is not bound by all that his 
witnesses say at nisi prius, or in their depositions in Chancery. But the defen- 
dants are here bound by the particular statement which their agent was seen 
to make.”’ 

LITTLEDALE, J.: 

“The deposition is evidence as much as if it had been made by the defendants 

themselves. They sent him for the purpose of making it, and they adopted it.”’ 
Parreson, J. (ibid. at p. 468): 

“The distinction pointed out in Brickell v. Hulse (2) is a sound one, and I 
do not intend to depart from it; but it is not material by what name the docu- 
ment is called. It is in substance an affidavit within the meaning of the 
distinction there laid down, though called a deposition. Hay therein makes 
a statement of facts which the petitioning creditors had previously ascertained 
from him that he was able to make. He says nothing but what they knew he 
would say, and was subject to no cross-examination. Chambers v. Bernasconi 
(8) is not in point. The depositions there were offered against the assignees, 
and not, as here, against the petitioning creditor.” 


Wruiuiass, J. (ibid. at p. 469): 

“The solicitor of the defendants is employed by them to obtain evidence of a 
certain fact in order to support a fiat. For that purpose he produces the 
deponent, who swears to the specific fact which he was expressly called to 
prove. Under such circumstances the affidavit is like one made by the prin- 
cipal, and admissible by the same rule. The question, too, is not what it 
proves, but whether upon this record it was admissible at all.” 


In Cole v. Hadley (9), an action for trespass, the question was raised as to the 
right of the defendant to put in the deposition of a witness on an information laid 
against the defendant by the plaintiff, at the Berkeley Petty Sessions, for malicious 
trespass. The evidence had been admitted, and the case is reported upon a motion 
for a rule on the ground of misreception of evidence. A rule was refused. The 
case is shortly reported, and the facts are not clear. The deposition is said to 
have been that of the vicar of the parish, who had been called at petty sessions to 
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prove that the plaintiff was his tenant, and, in fact, denied that the plaintiff was 
his tenant. What the precise procedure was, whether for an indictable offence, as 
the word ‘‘deposition’’ would suggest, or for some offence within the summary 
jurisdiction of the justices, one does not know, and if the latter, it is not clear how 
the deposition came into existence. The vicar had, since the hearing at petty 
session, gone abroad. The court referred to Gardner v. Moult (3) and Brickell v. 
Hulse (2), but in what connection it is not easy to see. They cannot have been 
qualifying their express reservation in Brickell v. Hulse (2) of parol evidence. The 
case seems to me of little authority. The explanation may be that the deposition 
was that of a witness who had since gone beyond seas, and was treated as admis- 
sible on that ground. 

I should not refer to the next case, Slatterie v. Pooley (10), if it were not treated 
as an authority in the Court of Common Pleas in Pritchard v. Bagshawe (11) for 
what appears to be a different proposition. In Slatterie v. Pooley (10) the plain- 
tiff, in an action on the covenant, claimed that the defendant had covenanted to 
indemnify him against the claims of creditors whose debts were entered in the 
schedule to a certain deed of composition, but who did not execute the deed. The 
issue was whether the debt of one Thomson was scheduled to the deed. At the 
trial the deed was rejected, not being duly stamped, but the judge admitted a 
verbal admission by the defendant that the debt mentioned in the declaration was 
the same as one contained in the schedule. The decision of the court was that 
the admission by a party as to the contents of a written document is admissible 
without production of the written document. 

In Pritchard v. Bagshawe (11) the action was trover, the plaintiffs alleging a 
conversion by the defendants of plant belonging to their testator. The question 
was whether dealing with the plant by two persons, Robertson and Dimsdale, 
bound the defendants. It appeared that the defendants had instituted a suit 
against a third party for specific performance of a contract relating to the subject- 
matter of the action, and in the taking of an account ordered in that suit the 
defendants, before the Master, had used an abstract of title containing particulars 
of a deed whereby Robertson and Dimsdale had assigned the property to the defen- 
dants, and in the suit had used an affidavit by Dimsdale stating in effect that he 
was manager of the defendants. The plaintiffs tendered in evidence the affidavit 
and the deed. Mr. Phipson, for the defendants, admitted in argument that the 
affidavits, having been used by the defendants in the Chancery suit, were no doubt 
admissible evidence against them; but he contested the admissibility of the abstract, 
as being merely a recital of extracts from deeds. No question, therefore, was 
decided by the court as to the affidavit, and they held that the principle of Slatterie 
v. Pooley (10) made the abstract admissible. The court seems to have regarded 
abstract as a document produced before the Master by the defendants them- 
oo ee noe predecessors in title, and therefore, to 

: pt for the admission of counsel, this case 
seems to have little bearing on the point at issue. 
Br i eee Sabai: in an action for use and occupation, the defendant 
ag o purchase under which he had been let into possession, 
and in order to prove the agreement tendered a bill in ity i i 
plaintiff for specific performance of the . Soi sig? oUt 
eae bat ae var agreement in which the agreement 
sr ienaa, Car fed bat te aa red ‘ Surrey Assizes, had admitted the 
Piatt, BB., that it was Hane pe sein wi, Panny, -Alpenscy, HOLmsama 
’ Bhs ible. In Brickell v. Hulse (2), th 7 
used an affidavit as a true statement nd, th ¢ ( )s e party had 
against him. The court there adv is fe th Mae aang tela 
sud the dance GretOte to en ert to the distinction between affidavits so used 
on : uit in equity. Parke, B., says (2 Exch. at p. 675); 
The marginal note to that case is not quite correct. 


affidavit containing a hundred different statements, the 
dence against him." 


If a person uses an 
y cannot all be evi- 


¥ 


A 


C 


E 


H 


I 


C.A.] BRIT. THOMSON-HOUSTON v. BRIT. INS. CABLES (Arxty, L.J.) 455 
\ Atperson, B. (ibid. at p. 675): 


“The decision itself is quite correct, and the marginal note should have 
been: ‘Where a sheriff, in a case of interpleader before a judge, puts in an 
affidavit of his officer, that the latter seized the goods, that is evidence as 
against the sheriff, that the officer did 80 seize.’ "’ 


B Parke, B., says (ibid. at p. 679): 


“In this state of the authorities directly bearing upon this question, there 
ean be no doubt that the weight of them is against the reception of a bill in 
equity as an admission of the truth of any of the alleged facts. But it was 
argued, that there are many more recent authorities indirectly bearing upon 
this question, which afford a strong analogy in favour of the reception of a bill 

Cin equity as evidence in the nature of a confession. There are the cases of 
Brickell v. Hulse (2) and Gardner v. Moult (8). In the first of these, a party 
using an affidavit on a motion; in the second, by sending another to state a 
particular fact, was held to make the affidavit and statement respectively 
evidence against himself. These cases do not fall under the description of 
pleadings by parties; they are rather instances of admission by conduct, and 

D  2re analogous to those in which the declarations of third persons are made 

evidence by the express reference of the party to them as being true. This is 
the explanation very rightly given in Mr. Taytor’s recent treatise on Evimencer. 

In the first of the above-mentioned cases, it may be presumed that the defen- 

dant prepared the affidavit which he afterwards exhibited as true; at all events, 
that he exhibited it for the purpose of proving a certain fact. In the second, 

FE it must be taken that he sent the servant to prove a particular act of bank- 
ruptey; for, if he sent him to be examined as a witness, and give evidence 
generally as to any act to which the commissioner might examine him, there 
could be no reason for holding that his answers would be evidence against the 
party, any more than there would be for receiving the evidence of a witness 
examined by a party in an ordinary trial at law, as an implied admission by 

F him, which, it is conceded, can never be done: see Lord DenmAn’s judgment 
in both the cases last cited. The case of Cole v. Hadley (9) was also referred 
to as an authority. From the short report of that case, it is not clear on what 
ground the evidence was received. It would seem that it was received as the 
deposition of a witness on a prior inquiry, between the same parties, on the 
same question. It could not be on the ground that the statement was evidence 

G against the party, simply because the witness was produced by him, as the 
contrary was laid down in the two cases of Brickell v. Hulse (2) and Gardner 
vy. Moult (3) which were referred to. These authorities, therefore, afford no 
reason for doubting the propriety of the decisions above referred to as to bills 
in equity. It would seem that those, as well as pleadings at common law, 

are not to be treated as positive allegations of the truth of the facts therein 

m=sCéfor all purposes, but only as statements of the case of the party, to be admitted 
or denied by the opposite side, and if denied, to be proved and ultimately 
submitted for judicial decision."’ 


In Richards v. Morgan (5), in an action of replevin for taking sheep, the defen- 
dant averred for damage feasant on the ground that he held, as tenant of one 
Meyrick, who was the owner in fee. The issue was whether Meyrick was owner 

1 of the locus in quo, or whether it was part of the property of the Marquis of Bute, 
the lord of the manor in which the locus in quo lay. It appeared that in 1842 
one Edwards had brought a suit in equity against Meyrick to set aside the pur- 
chase from Edwards of the property in question on the ground that Meyrick had 
been his solicitor, and had bought the property at an undervalue. In order to 
show the true value, two depositions of former tenants of the farm, Morgan and 
Harris, had been taken to show the boundaries of the farm, with a view of showing 
that it was of little value, which tended to exclude the property in question from 
the subject of the purchase. Those depositions had been read and used as evidence 
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in the suit by Meyrick’s counsel. In the replevin trial those two depositions were 
tendered as evidence against the defendant, who was Meyrick, defending in the 


name of his tenant, and were admitted at Glamorganshire Assizes by Wipe, B. 


On argument for an order for a new trial it was held by a majority of the Court 
of King’s Bench that they were admissible, BLackburn, J., dissenting. Crompton, 
J., held that they were admissible as documents knowingly used by a party as true 
in the previous proceedings. Cocxsurn, C.J., held that they were admissible on 
the ground that where a witness is called for the purpose of proving a particular 
fact this amounts to an assertion of that fact by the party who so uses his testimony. 
Biacksurn, C.J., dissented on the ground that using the evidence of a witness, 
whether that evidence be viva voce or reduced into writing, does not constitute an 
admission by the party so as to make it admissible as evidence against him. I do 
not propose to discuss the judgments at length, for it seems to me plain that the 
majority judgment must depend upon the reasons given by Crompton, J., who 
confined his reasoning to the use of the depositions as documents the truth of which 
was asserted by the party, and plainly recognised the distinction as to evidence 
called at nisi prius. He said (4 B. & 8. at p. 659): 


‘Upon this state of the authorities I feel bound to hold that a document, 
knowingly used as true by a party in a court of justice, is evidence against 
him as an admission, even for a stranger to the prior proceedings, at all events 
when it appears to have been used for the very purpose of proving the very 
fact for the proving of which it is offered in evidence in the subsequent suit. 
I think, also, that it now appears that such depositions as those in question do 
not fall within the class of cases which establish, as a kind of exception, that 
a party is not bound by evidence which he adduces without knowing what it 
may turn out to be, as in the common case of the evidence of witnesses called 
at nisi prius by a party who cannot tell what they will say.” 


CocksurNn, C.J.’s judgment appears to me, with respect, to be contrary to every 
ease decided up to that date, so far as parol evidence is concerned. It is, no 
doubt, limited to the admissibility of evidence only so far as it shall appear to 
have been used to establish a given fact or facts. I have already pointed out that 
all evidence is adduced to establish a given fact or facts; and what difficulties 
there are arise from the necessity of considering the use of it. No doubt, the 
learned Chief Justice appreciated the logical difficulty of distinguishing between 
the admissibility of evidence given, on the one hand, in writing, or, on the other, 
viva voce. The same difficulty would lead me, as at present advised, to concur 
with the reasoning of Biacxsurn, J., if I had to decide the question of affidavit 
evidence. It is not binding upon us, and I am not prepared in any case to follow 
it further than it goes. 

Fleet v. Perrins (4) is a case of interrogatories administered to the party and of 
answers admissible as direct admissions of acts by the party. It has no bearing 
upon this case, and, except for a reference by Buacxsurn, J., to Richards v. Morgan 
(5), immaterial to his decision, would appear to be irrelevant. Finally, in Evans v. 
Merthyr Tydfil Urban Council (6) the question arose between the plaintiffs and 
the defendants whether a certain piece of land was common land. It appears that 
in 1815 a cause was depending in the Court of Chancery of the Great Sessions of 
Wales between one Clifton and one Gwynne, who was alleged, but not admitted, 
to be the predecessor in title of the defendants. What the nature of that suit was 
does not appear from the report. In the suit a deposition of one Williams had 
been taken, apparently on behalf of Gwynne, though that is not stated in the 
report. There was no evidence, however, that it had ever been used, and the 
ta pata he = pre : was inadmissible. Counsel for the defendants do not 

ave disputed the decision j 1 Sas : 
the Court of poset do not nce sho ak nb = ~~ ae a 
eas . » than at, assuming Richards 
gan (5) to be correct, the case did not fall within it. 
I have now reviewed the whole of the authorities on this subject. They show the 
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law as to the admissibility of affidavit evidence to be in an uncertain and unsatis- 
factory condition. Up to 1837 such evidence was rejected; in that year there 
begins in the King’s Bench a line of authority based upon a misapprehension of 
the Court of Chancery procedure, and a mistaken explanation of the former authori- 
ties based upon that misapprehension. The authorities are, however, confined to 
the admissibility of written evidence, treating such evidence as documents the 
truth of which is declared by the party using them. They, in terms, reject parol 
evidence as coming within the rule they lay down. In my opinion, to admit parol 
evidence of witnesses given in the circumstances of the present case would be 
contrary to established principles of evidence and would reverse the full amount 
of authority. I desire to say nothing as to the facts of the present case. But that 
a party should assert in one action what he has denied in another, and should call 
witnesses in one action in support of a fact which he called witnesses to deny in 
another, is not uncommon. It can be done with perfect honesty. In the case of 
a chain of contracts for the purchase of goods where the question of quality is raised 
it is quite usual for an intermediate purchaser to be compelled to face both ways, 
putting forward information supplied to him from either end of the chain; and at 
times he has to support the different views in two actions, relying in the first 
action on the evidence of witnesses produced by the sellers, and in the second on 
witnesses produced by the buyer, or vice versa. If the one case is disproved I see 
no reason at all why he should be assumed, by calling the evidence, to have 
admitted its truth. In my opinion, there is no reason of public policy why the 
rule as stated above should not be followed. I think that the evidence tendered 
should not be admitted. 


SARGANT, L.J., stated the facts and continued: Both the decisions and the 
reasoning of the various judges who have previously dealt with a similar question 
are at first sight conflicting, and are, perhaps, not completely reconcilable on any 
view. In Brickell v. Hulse (2) affidavit evidence put forward on a motion was 
held to be admissible on a subsequent trial against the party using it; but in so 
holding, Lorp Denman drew a distinction between evidence the contents of which 
were known to the party before he used it, and depositions in Chancery or evidence 
at nisi prius the whole effect of which was not within the knowledge of the party. 
Cotermpce, J., pointed out that in the case of viva voce evidence a man does not 
make all that is said by a witness whom he calls evidence against himself hereafter; 
and he put the case of general depositions in Chancery under the old practice on 
the same footing, because he thought, though wrongly, the party using them did 
not know their contents, and, therefore, it was ‘‘like a case of a party calling a 
witness whose evidence he does not hear till it is given.’’ In Gardner v. Moult (3) 
the question was as to the admissibility against a defendant of a deposition put in 
at his instance to prove an act of bankruptcy. Denman, C.J., and Parreson, J., 
were again members of the court and admitted the evidence. Lorp Denman said 
(10 A. & E. at p. 468): 

“The examination or deposition of Hay was clearly admissible evidence. 
The defendants sent their servant to prove an act of bankruptcy, and they act 
on the statement made by him. There is no necessity for entering into the 
general doctrine. No doubt a party in a cause is not bound by all that his 
witnesses say at nisi prius, or in their depositions in Chancery. But the defen- 

dants are here bound by the particular statement which their agent was sent 
to make.”’ 


Parreson, J., re-affrmed the soundness of the distinction taken in Brickell v. 


Hulse (2). 
Then came what is undoubtedly the most important case on the subject, namely, 


i i d of CockBURN, 
Richards v. Morgan (5), which was decided by a court compose 
CJ Crompron and Bracxsurn, JJ. In that case depositions had been put for- 
saxd and used by a defendant (a solicitor) in a suit in Chancery for the purpose 
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eR subsequent proceedings by a different plaintiff against the same 
defendant it was held (BLacksurN, J., dissenting) that this evidence was admis- 
sible in favour of the then plaintiff. The reasoning of the three judges was very 
different. The Chief Justice and Buacksurn, J., both thought that oral evidence 
and written evidence, at any rate so far as used to establish a specific fact such 
as the extent of the property then in question, stood upon the same footing as 
regards admissibility against the party using it; but the Chief Justice thought that 
both were admissible, and Biacksurn, J., that both were inadmissible. The for- 
mer, in a passage which has been cited by the learned judge in this case, said 
(4 B. & S. at p. 663): 

‘Bearing in mind that the true ground on which such evidence is admissible 
is that a party seeking to establish a fact by evidence in a court of justice 
must be taken to assert the fact he so seeks to prove, it seems to me to follow, 
on the one hand, that oral evidence, so far as it shall appear to have been used 
to establish a specific fact, will be evidence against the party using it, as an 
assertion of that fact, and on the other, that written evidence will be admis- 
sible against the party using it in a subsequent proceeding with a different 
party, not for the purpose of proving all the statements it may contain, but 
only so far as it shall appear to have been used to establish a given fact or 
facts.”’ 


BuacksurN, J., in refusing to admit the evidence, pointed out inconveniences and 
difficulties that might arise from the admission of such evidence. On the other 
hand, Crompron, J., thought that written evidence such as that then in question 
was admissible, and that what made it admissible was ‘‘the making use of it as 
true with knowledge of its contents’’; but he recognised (ibid. at p. 659) 


‘‘as a kind of exception that a party is not bound by evidence that he adduces 
without knowing what it may turn out to be, as in the common case of wit- 
nesses called at nisi prius by a party who cannot tell what they will say.”’ 


The cases in which a party in an earlier action brings evidence to prove a parti- 
cular fact, and then, in a subsequent action brings evidence to prove the contrary, 
can hardly be numerous. There is no record in the subsequent cases of any such 
inconveniences having arisen, as Buacksurn, J., found, at any rate with regard to 
previous written evidence. Nor do I think that such inconveniences are likely to 
occur as regards either class of evidence if the admissibility is confined to evidence 
definitely brought forward to prove a particular fact or facts and does not extend 
to the whole of the evidence of a witness, whether expected or intended or not. 
There are two subsequent cases, Fleet v. Perrins (4) and Evans v. Merthyr Tydfil 
Urban Council (6) (the second a case which went to the Court of Appeal) in which 
the question was the admission of written evidence, and the decision in Richards v. 
Morgan (5) was approved. Therefore, if, as the majority of the court in Richards 
v. Morgan (5) thought, and as it seems to me rightly thought, the admissibility of 
written evidence and verbal evidence must be accepted or rejected on the same 
principles, the weight of authority is, in my judgment, decidedly in favour of the 
admission of both classes of evidence, so far at any rate as it has been brought 
forward by a party for the purpose of proving specific facts. ; 

But if, as the learned judge has thought, the matter is still at large, which is 
the preferable view on general principle? In my opinion, it is that. evident of 
specific facts which has once been definitely adopted and placed before the court 
as true by a party to previous proceedings is admissible against him thereafter, a 
constituting an assertion or statement by him to that effect. An asserti : ' h 
facts by the oath of a witness tendered for the purpose te a u ean 
and deliberate assertion by th 8 i i MARR wp 

ea y “he party of the specific facts in question. I can see no 
reason or logic in a system of evidence which, while treating as admissible against 
® Party a statement made less solemnly and deliberately by himself, should axclude 
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ade tints irene and deliberate assertion which he has caused to be 
i ony of others. The present case seems to me to be a 
strong illustration of the unreasonableness of such a system. In the action against 
, a tener on santa i ee the evidence of three distinguished 
— = erga ey e specific act that they had by working under the process 
peci cation produced drawn tungsten filament, a specimen of the 
result of that working being actually produced. To-day, however, the plaintiffs, 
having failed to support their 1906 patent, for a totally different reason, find it to 
their interest to deny the sufficiency of the 1906 patent, and to maintain that it is 
impossible by following the 1906 specification to produce drawn tungsten filaments. 
They claim when doing so to start entirely afresh, and to be entitled to ignore 
altogether the deliberate assertion which they caused to be made on oath of specific 
facts altogether incompatible with their present case. This claim is, to my mind, 
a rather shocking one, and such as ought not to be recognised by the court. It is 
not as if the defendants were relying here on an estoppel, or were seeking to pre- 
vent the plaintiffs altogether from asserting the insufficiency of the 1906 specifica- 
tion in the above-mentioned sense. It is admitted that the plaintiffs were at full 
liberty to show that they never knew that their experts were about to give evidence 
of these specific facts, or, on the other hand, may bring evidence by two of the 
three experts in question, or by anyone else, to negative, explain or qualify the 
evidence already given, and -to show that notwithstanding that evidence, the real 
facts are that the 1906 process cannot be successfully worked. All that the defen- 
dants say is that the evidence of specific facts already put forward by the plaintiffs 
is admissible for what it is worth, as a statement of the plaintiffs; and that the 
plaintiffs are not at liberty to completely ignore the evidence and proceed as if it 
had never been given or put forward by them. The plaintiffs’ position here seems 
to me the more indefensible because in proceedings such as those in the previous 
action, and again in the present action, which are instituted by wealthy monopo- 
lists and are fought at lavish cost, a monopoly is substantially, though not technic- 
ally, sought to be enforced, not merely against the defendants, but also against the 
public. On the plaintiffs’ view it is permissible, in support of such monopolies, to 
put forward a set of specific facts deposed to by experts, and then at a subsequent 
period entirely to ignore these facts, and to put forward a contrary set of facts, 
supported by another set of experts, as if no evidence at all had ever been given 
in favour of the original set of facts. In this particular case, the plaintiffs appear 
to have originally consulted the three specialists referred to and at least one other, 
Dr. Oberlander. He seems to have formed a view as to the possibility of working 
the 1906 specification contrary to the views of the other three; and naturally, 
therefore, he was not called in the former proceedings, of which no complaint can 
be made. But the matter is very different when, in the present proceedings, the 
plaintiffs, while calling the evidence of Dr. Oberlander and a fifth expert, in direct 
contradiction to the view previously presented by the plaintiffs, claim further that 
direct evidence of specific facts put forward by them through the first three experts 
on the previous occasion is entirely inadmissible now, and must be completely 
ignored. This contention seems to me anomalous, and calculated to give an 
illegitimate advantage to wealthy monopolists against rival manufacturers, and 
through them against the general public. In my view, dangers of this kind are 
greater than those to be apprehended from holding litigants liable to have admitted 
against them evidence which they have previously adopted and put forward to 
prove specific facts. 7 
I have dealt with the question on the basis of an admissibility from the original 
adoption and putting forward by the plaintiffs of the evidence in question at the 
original hearing of the action against the Duram company. I do not think that 
the case in this respect against the plaintiffs is altered or strengthened by the 
printing of the evidence, by its use in the Court of Appeal, or by its inclusion in 
the appendix to the Case in the House of Lords. All this merely amounts to a 
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reiteration which was necessitated in the course of appeals which the plaintiffs are A 
fully entitled to bring. Such a reiteration was not, in my judgment, of any greater 
effect than the original assertion of the specific facts in question. In my judgment, | 
the evidence in question was admissible, as claimed by the appellants. 


Solicitors: H. C. Morris, Woolsey, Morris & Kennedy; Bristows, Cooke ¢ 


Carpmael. 
a [Reported by G. P. Lanaworruy, Esq., Barrister-at-Law.] B 


LEWISHAM UNION v. NICE 


[Kine’s Bencu Division (Lord Hewart, C.J., Avory and Greer, JJ.), January 24, 
25, 1924] D 


[Reported [1924] 1 K.B. 618; 93 L.J.K.B. 469; 131 L.T. 22; 
88 J.P. 66; 40 T.L.R. 270; 68 Sol. Jo. 520; 22 L.G.R. 235; 
27 Cox, C.C. 606] 


Vagrancy—Failure to maintain family—Chargeability to guardians—Refusal to 
work at less than trade union wages—Vagrancy Act, 1824 (5 Geo. 4, c. 83), E 
8. 3. 

The respondent, who was a skilled navvy and a member of a trade union, 
being out of employment accepted relief work from the guardians at less than 
trade union wages. Having been told by the secretary of his trade union that 
he must not work for less than the current trade union rate, he declined to 
continue the work, and in consequence he was unable to maintain himself and 
his wife and children and they became chargeable to the guardians. He was F 
convicted under s. 8 of the Vagrancy Act, 1824, of neglecting to maintain 
himself and his family, and he appealed to quarter sessions where evidence was 
given that, if he had worked for less than the trade union rate, he would have 
been reprimanded, fined, or expelled by his trade union, and it might have been 
difficult or impossible for him to get work in the future. Quarter sessions 
quashed the conviction on the ground that by continuing to work for less than G 
the trade union rate he would have been losing chances of bettering himself 
and materially injured his chances of employment in the future. 

Held: there was evidence on which quarter sessions could properly decide 
as they did. 

Per Lorp Hewart, C.J.: I should have thought it difficult to argue that the 
condition on which the work was offered to the respondent, that the rate of pay H 


should be less than the trade union rate of wages for the work, had no relation 
to that work. 


Notes. The material words of s. 8 of the Vagrancy Act, 1824, were repealed by 
the National Assistance Act, 1948 (16 Hauspury’s Statures (2nd Edn.) 932), but 
that Act, by s. 42, provides that a person is liable to maintain his or her spouse, 
and s. 51 makes it an offence persistently to refuse or neglect to do so, if in conse- : 
chp ae pes the Act is given. Compare these words with those of s. 3. 

As to olfences by vagrants, s USBURY’ ms (é 4 ; 
ada aie oa) an 10 Hanssury’s Laws (8rd Edn.) 697; and for 


Cases referred to: 


(1) 4.-G. v. Merthyr Tydfil Union, [1900] 1 Ch. 516: 69 L.J.Ch. 299; 82 L.T. 


662; 64 J.P. 276; 48 W.R. 403; 16 T.L.R. 951; we 
Digest 226, 188. ‘tv, 251; 44 Sol. Jo. 294, C.A.; 87 
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(2) Poplar Union v. Martin (1904), 91 L.T. 550; 68 J.P. 526; 2 L.G.R. 1012; 
20 T.L.R. 659; 20 Cox, C.C. 742, D.C.; subsequent hearing, [1905] 1 K.B. 
728; 74 L.J.K.B. 306; 92 L.T. 197; 69 J.P. 146; 53 W.R. 398; 21 T.L.R. 


240; 49 Sol. Jo. 261; 8 L.G.R. 340; 20 Cox, C.C. 785, D.C.: 87 Di 
360, 1617. 5, D.C.; 37 Digest 


Case Stated by the County of London Quarter Sessions. 
On June 15, 1923, an appeal was heard by the County of London Quarter Sessions 
wherein Arthur Nice appealed against a conviction at the Greenwich Police Court. 


The conviction was for an offence against s. 3 of the Vagrancy Act, 1824, and the 
material words thereof were as follows: 


“Arthur Nice is convicted of being an idle and disorderly person for that he, 
on April 6, 1923, at the parish of Lewisham in the county of London, being a 
person able to work and wholly to maintain himself and his family, unlawfully 
and wilfully did refuse and neglect so to do by which refusal and neglect 
himself and his family whom he was then legally bound to maintain became and 
then were chargeable to the common fund of the Lewisham Union.”’ 


On the hearing of the appeal it was admitted or proved on behalf of the respondents 
that Arthur Nice (the appellant before quarter sessions) was at all material times 
a skilled navvy able by work to maintain himself and his family which consisted of 
his wife and two children dependent upon him. On Mar. 1, 1923, the appellant 
and his family became chargeable to the Lewisham Union, and the appellant 
received relief from the relieving officer of the union on various dates up to and 
including Mar. 29, 1923. On Mar. 22, 1923, the union issued a circular letter, a 
copy of which was received by the appellant, in the following terms : 


“Dear Sir,—Unemployment Relief Works, kc. The guardians have come to 
an understanding with the Lewisham Borough Council whereby a number of 
unemployed men (preferably those who have served in H.M. Forces and men 
not in receipt of ‘unemployment benefit’) may be afforded the opportunity of 
some work instead of receiving assistance from the rates. I am informed that 
the work consists mainly of clearing grounds, woods, &c., and the wages will. 
be £2 6s. per week for forty-seven hours. Your name has been chosen from 
among those appearing on the books of your district relieving officer, and you 
will please report yourself at seven o’clock next Monday morning, the 26th inst., 
at the Town Hall Yard, Catford, taking with you your insurance card and this 
letter. This arrangement and the necessary particulars will be reported to 
the local Labour Exchange.—Yours faithfully, W. R. Owen, Clerk to the 
Guardians.”’ 


In consequence of the receipt of this letter the appellant started on Mar. 27 to 
do the work thus offered by the respondents at the wage of £2 6s. per week of 
47 hours. The work was suitable work for the appellant and work which he was 
capable of doing. He worked on Mar. 27, 28, and 29. He was not called upon 
to work on Mar. 30, which was Good Friday. On Mar. 31 he declined to continue 
the work on the ground that the rate of pay, £2 6s. per week, was less than the 
current trade union rate of wages for such work as he was then doing. In 
consequence of the refusal of the appellant to perform the work at the wage offered 
he was unable to maintain himself, his wife and two children, and they all became 
chargeable to the union and obtained relief from the relieving officer on April 6, 
“aa = hearing of the appeal the appellant gave evidence to the following 
effect. At the time of the receipt of the above-mentioned letter he was anxious 
to earn his own living and to keep his wife and family by work, and, accordingly, 
accepted the offer contained in the letter and continued to work up to Saturday, 
Mar. 31. On that day, after receiving his pay, he saw the secretary of the 
National Union of General Workers, of which he was a member, and was told a 
the secretary and by the officials of the trades council to whom he was referre 
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by the secretary, that he must not work for less than the current trade union rate A 
of wages. He further stated that he was quite willing to work for £2 6s. a week 
and to keep his wife and family on that wage, and that his sole reason for his 
refusal to work on Mar. 31 was that the trade union would not allow him to 
continue to work at that wage. The work which he was doing was skilled work, 
and if he had continued to work in those circumstances for £2 6s. a week he would 
have expected to be ‘‘blacklegged”’ in the future, that is, that he would not have B 
been able to get employment. On behalf of the appellant, Sidney James Wright, 
secretary of the London district of the National Union of General Workers, was 
called and proved that in the month of March the trade union rate of wages per 
week of forty-seven hours for the class of work on which the appellant was being 
employed was £3 2s. 8d., that if the appellant had continued to work for £2 6s. a 
week he would have been challenged by his union and would have had to give © 
some explanation, and that he might have been reprimanded or fined or expelled 
from the union, which expulsion would make it difficult for him to get work in the 
future, but that he (the witness) could not say definitely what would have happened 

to the appellant because he would not be the deciding party. Quarter sessions 
were satisfied that the appellant, by continuing to work after Mar. 81 for £2 6s. 

a week, would have been losing chances of bettering himself, and that on Mar. 31 D 
he was engaged on employment which in fact would have materially hurt his 
chances of employment in the future. The court, accordingly, allowed the appeal 
and ordered the conviction to be quashed, but at the request of the union stated a 
Case for the opinion of the High Court. 

By the Vagrancy Act, 1824, s. 3: 


‘Every person being able wholly or in part to maintain himself or herself, 
or his or her family, by work or by other means, and wilfully refusing or 
neglecting so to do, by which refusal or neglect he or she, or any of his or her 
family whom he or she may be legally bound to maintain, shall have become 
chargeable to any parish, township or place . . . shall be deemed an idle and 
disorderly person within the true intent and meaning of this Act; and it shall 
be lawful for any justice of the peace to commit such offender (being thereof F 
convicted before him by his own view, or by the confession of such offender, 
or by the evidence on oath of one or more credible witness or witnesses) to the 
house of correction, there to be kept to hard labour for any time not exceeding 
one calendar month.”’ 


Schiller, K.C., and Travers Humphreys for Lewisham Union. G 
Purchase, K.C., and G. F. L. Bridgman for the respondent, Nice. 


LORD HEWART, C.J.—This is a Case stated by quarter sessions on an appeal 
by the respondent, Nice, from a conviction at Greenwich Police Court under s. 8 
of the Vagrancy Act, 1824. When that section is looked at, without reference to 
any historical facts which have emerged since 1824, it will be seen that in order 
that a man may be convicted under it three ingredients must be present: (i) The H 
man must be able to work and thereby wholly or partly to maintain himself and 
his family; (ii) he must wilfully refuse or neglect to maintain himself and his 
family ; and (iii) by reason of his refusal or neglect so to maintain them, he and 
his family whom he was legally bound to maintain must become chargeable to the 
common fund of the poor law union. The question for us is whether upon the 
facts it was open to quarter sessions to allow the appeal by Nice and quash I 
the conviction. : 

In the consideration of that question our attention was directed to a number 
of cases, but of these I propose to refer only to two, viz., A.-G. v. Merthyr Tydfil 
Union (1) and Poplar Union vy. Martin (2). The first of these cases, it should be 
observed, did not turn upon the construction of s. 3 of the Vagrancy Act, 1824; 

he position of guardians when asked 


ere unemployed by reason of a strike. 
ment in that case Lory Linpiey, M.R., 
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made observations (concurred in by Ricpy and VavGHan Witurams, L.JJ.) which 
may be thought to have a value upon the meaning of the section we have to 
construe. 

That case, however, was carefully considered four years later in Poplar Union v. 
Martin (2). There, too, the particular question now before us was not raised, but 
nevertheless it was incumbent upon the court in that case to consider the kind of 
topic which may properly be taken into account on an information laid under s. 3 
of the Vagrancy Act, 1824. In his judgment Lorp Atverstone, C.J., said (91 
fi2. at p. 651): 


“I do not want to criticise the learned magistrate’s reasons, but I think 
certainly some of them with regard to the opportunity that would be given to 
persons outside to stand and compel labourers to come and work for them at 
certain terms seem rather far-fetched. . . . I entirely concur in what my 
brother Puriurmore has said that if the condition of work is that a man must 
bind himself for a definite time so that he would not be able to go away and 
take work elsewhere, or that he should have to submit himself to matters that 
a man may properly take objection to, those should be regarded with regard 
to the question of whether there has been a wilful neglect to maintain.”’ 


KENNEDY, J., said: 


‘There are many circumstances—it would be absurd to try to enumerate even 
the majority of them—which, to my mind, would justify a magistrate, although 
the man is able-bodied, in saying, ‘I refuse to convict this man of wilfully 
refusing or wilfully neglecting.’ One of them, I think, would be, speaking for 
myself—and I understand my Lord takes entirely the same view—if a man 
being put in the pinch of a particular necessity to ask for poor relief was met 
by an alternative of signing an agreement of service for any lengthened period 
at a rate of wage which it might be possible to say would help to maintain him 
and not charge the ratepayers with his keep, but which would bind him to 
serve, possibly at an uncongenial trade and occupation, for an indefinite time 
and lose chances of bettering himself; if a man declines under those circum- 
stances to sign such an agreement, if I were the magistrate, I should be slow 
to say he was wilfully refusing or neglecting.”’ 


If that is right, how much slower would the learned judge have been to say that 
the magistrate who had taken that view was necessarily and as a matter of law 
wrong. Krnnepy, J., continued : 
‘In the same way, if it were a condition of the employment that he should 
go to religious or other services to which by conscience he was averse, I should 
think it would be very good grounds indeed for saying, ‘I decline to convict 
you, if the only opportunity of work shown you is work under those conditions.’ 
Thirdly, suppose a man, whose ordinary occupation had been something of 
delicate manual industry, had by the stress of that industry or otherwise been 
obliged to come on the rates; if to that man was offered some employment, 
which would practically destroy, or at any rate practically injure, his oppor- 
tunity of earning his livelihood in the skilled industry to which he was 
accustomed—which, in fact, would ruin his chances for the future—I think 
that is a matter again that might properly be considered by the magistrate. 
to the present case, counsel for the 
appellant argues that it is a similar thing if a man bona fide believes that the work 
offered to him is fettered with conditions as to wages which would have the effect 
of ruining for the future not only his own chances but the chances of maintaining 
his family. In the same case PHILLIMORE, J. BAI 
“JT do not want to go into unnecessary details fettering the magistrate, but it 
svould seem to me that to a person in the condition of a pauper in the charge 
of the parish, any remuneration which would give that man shelter ee os 
and the possibility of renewing his clothes when worn out, if not coupled wit 
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extraneous objectionable terms, would be work offered on reasonable terms. 
Any extraneous objection to the terms, such as undue length of tenure, rigorous 
conditions of conduct, or anything of that kind, might be very good ground 
on which the magistrate could find the terms offered were unreasonable.”’ 


In the present case it is common ground that there was no evidence as to the 
probable duration of the employment which in the end Nice declined to continue. B 
Counsel for the respondents, facing the matter frankly, said that his argument 
would have been the same if the employment offered had been for one day only; 
in other words, that it is not open to the court to say that what was done by or 
what was feared from the trade union would avail to protect Nice if he was 
offered work, subject to the condition to which he objected, for a single day. 

Poplar Union v. Martin (2), after having been remitted to the justices, came c 
again before the Divisional Court, and I refer to two passages in the judgments on 
the second hearing. Some discussion took place as to the limits within which 
what Purimrore, J., termed ‘extraneous objections’’ must come, and as to that, 
Lorp ALVERSTONE, C.J., said: 


“It being necessary to draw the line at some point, I think that the conditions 
imposed should be conditions which affect the man’s work; and if the terms D 
on which he is offered work are reasonable with reference to the work which 
he is called on to do, we ought to hesitate before holding that he was justified 
in refusing to do work offered him on such conditions. Instances of reasonable 
conditions are easy to suggest; for instance, to come to his work at certain 
hours, to obey orders relating to his work, to observe the hours for meals, to 
conduct himself properly during working hours and in connection with his Ez 
work. But I doubt whether, in considering a question arising under s. 3, we 
have a right to say that the court may regard conditions which are imposed on 
a man and made obligatory on him, but which have no relation to his work at 
all. For example, attendance on Sunday at some place of worship is a thing 
which is proper in itself, and should be encouraged, and I can see no objection 
whatever to the respondent's attending the meetings of the particular organi- F 
sation which offered him the work; and similarly anything that would promote 
the cause of temperance is an admirable thing in itself and one which a judge 
would be the last person in the world to consider unreasonable; on the other 
hand, I doubt whether any of these matters ought to enter into our con- 
sideration when we are dealing with a criminal charge of refusing to work. 
However beneficial such conditions are in themselves, they have no relation G 
to the man’s work or to the question whether the man is willing to work, and 
without going so far as the learned magistrate, who seems, from the statement 
in the case, to have thought these conditions unreasonable, they are not, in 
my opinion, such as can properly be taken into consideration where a man is 
charged under this section with wilfully refusing to work.”’ 

Riptey, J., said: H 


“It is difficult to Suggest where the line is to be drawn unless we adopt the 


ee of my Lord, that the regulations or conditions must have some 

re ation to the work offered him, or to the wages which he is to receive for it 

or to his conduct in its performance.”’ 

It is said in the present case that what 
these tests; that the work itself was not 


fe is vga Nice could do, yielding a wage on which he could maintain 
ET ae aa = met and that the whole difficulty arose from unwarrantable 
Seas wee Fe i © Persons. I cannot help thinking that that argument 
plaids a 4 nolo which goes too far. The work was offered subject to 
a week and “A aie see an essential condition, that the payment should be 46s. 
7 dines e, whereas the current rate was 62s. 8d. a week, so that the 

T the contract of service yielded a wage below the trade union rate. I 


was objected to did not satisfy any of I 
open to objection, that it was suitable 
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should have thought it difficult to argue that that was a condition having no 
telation to the work offered and having no relation to the wages to be received. 

n my opinion, it is not necessary and it is far from desirable to attempt to lay 
down any hard and fast rule as to the kind of conditions which the tribunal 
of fact may consider when faced with the question whether the man wilfully 
refused or neglected to maintain himself and his family. It is enough to say that, 
looking at the decision in Poplar Union v. Martin (2), and at the facts of this case, 
and interpreting the decision of quarter sessions by strict reference to those facts, 
we cannot say that it was not open to quarter sessions to come to the conclusion 
at which they arrived. I think, therefore, the appeal from the decision of quarter 
sessions fails. 


AVORY, J.—With some hesitation I agree that this appeal must be dismissed. 
I have come to that conclusion with reluctance, because I fear that our decision 
may be quoted as an authority for the proposition that under this statute a man 
is justified in refusing to work at a wage which he is willing to accept, if, in his 
opinion, his doing so might interfere with the prospects for the future. Speaking 
for myself, I am not prepared to accept that as a proposition of law. I do not go 
so far as to say, with my Lord, that the conviction was properly quashed. The 
reason why I agree that the appeal should be dismissed, is because I think that 


‘this court cannot say that the acquittal of this man was improperly arrived at by 


quarter sessions. As the hearing was a re-hearing, quarter sessions were as much 
at liberty to come to a decision on the facts as the magistrate was; and, as this was 
a charge of a criminal offence, quarter sessions were not only entitled, but bound, 
to acquit Nice unless they were satisfied beyond all reasonable doubt that he had 
committed it. They had before them, in view of the judgment in Poplar Union 
y. Martin (2), materials upon which they might come to the conclusion that in 
the particular circumstances Nice was not, within the meaning of this statute, 
wilfully refusing or neglecting to maintain himself and his family. I wish to add 
that, in view of the judgments of the Court of Appeal in A.-G. v. Merthyr Tydfil 
Union (1), the result of this case may be that guardians will have to consider 
whether they are entitled to afford relief to the man if he again becomes chargeable 
to the union. Guardians may be in a dilemma. According to A.-G. v. Merthyr 
Tydfil Union (1), guardians may refuse relief; on the other hand, if the man is 
summoned for refusing work the court may arrive at the conclusion that he is 
justified in refusing it. It is unfortunate that some authoritative decision cannot 
be arrived at as to the legality of the action of the trade union in this case in 
preventing Nice from earning his living and supporting his family by work which 
he was willing to do. 


- GREER, J.—I agree that the appeal from quarter sessions should be dismissed. 
I agree entirely on the ground that we ought to follow, not only the actual decision 
in Poplar Union v. Martin (2), but also the reasons given for that decision. If it 
were not for that case, I should have very great doubt whether the order of quarter 
sessions should stand. But in view of that case the tribunal must consider, not 
merely whether the accused refused to work, but whether there were reasonable 
grounds for the refusal. If I had had to decide this case, I think that I should 
have decided it as the police magistrate did, but I cannot say that there were 
before quarter sessions no facts enabling them to come to the conclusion at which 


I they arrived. Therefore, I cannot say that their decision was wrong in law. 


Appeal dismissed. 
Solicitors : H. Cowper Scard; Leonard Bingham & Sharp. 
[Reported by J. F. Watker, Esq., Barrister-at-Law.} 


466 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep. 


A 


R. v. BAILEY 


[Court or CrimmnaL AppeaL (Lord Hewart, C.J., Avory and Sankey, JJ.), 
March 24, 1924] 
[Reported [1924] 2 K.B. 800; 93 L.J.K.B. 989; 1382 L.T. 349; 
88 J.P. 72; 27 Cox, C.C. 692; 18 Cr. App. Rep. 42] 


Criminal Law—Trial—Summing-up—Prisoner charged on number of counts con- 
taining distinct charges—Trial of all counts together—Each count to be 
considered independently—Indecent assault—Indictment containing a num- 
ber of counts—Kach count charging separate assault on separate person— 
Evidence on one count not corroboration of evidence on any other count. 
Where a prisoner is put on his trial on a number of counts in an indictment, 

each count alleging a distinct charge against him, it is essential that the jury 
be directed that they must consider each count by itself and weigh with care 
the evidence referring to each charge, and that they must not supplement the 
evidence on one count by that relating to another. 

The appellant was convicted on an indictment charging him in sixteen 
counts with indecent assaults on boys, each count being for an assault on a 
different boy. The trial proceeded upon all the counts taken together, and in 
the summing-up the jury were not directed to consider each charge by itself, 
nor were they warned against looking at the evidence given on one charge as 
corroborative of the evidence given on any other charge. On the contrary, 
there were some passages in the summing-up which might have conveyed to 
the jury that they might consider the evidence as a whole. The jury returned 
a verdict of guilty on all sixteen counts. 

Held: in the circumstances the verdicts could not stand, and the conviction 
must be quashed. 


Notes. Applied: R. v. Southern (1929), 142 L.T. 383. Considered: R. v. Sims, 
[1946] 1 All E.R. 697; R. v. Campbell, [1956] 2 All E.R. 272. Referred to: 
Harris v. D.P.P., [1952] 1 All E.R. 1044; R. v. Mitchell (1952), 86 Cr. App. Rep. 
79. 

As to the summing-up in a criminal case, see 10 Harsrury’s Laws (3rd Edn.) 
423-425; and for cases see 14 Diarst (Repl.) 330-843. 

Case referred to :; 
(1) R. v. Cratchley (1913), 9 Cr. App. Rep. 282, C.C.A.; 14 Digest (Repl.) 525, 
5093. 

Appeal against conviction. 

The appellant, a schoolmaster, was tried at the Monmouth Assizes upon an 
indictment charging him in three counts with committing acts of gross indecency 
with three boys, and on sixteen counts with indecently assaulting sixteen boys. 
He was acquitted on the charges of gross indecency, but was convicted upon all 
sixteen counts charging indecent assault. He appealed against his conviction. 

S. R. C. Bosanquet for the appellant. 

Sir Reginald Coventry, K.C., and J, H. Thorpe for the Crown. 


LORD HEWART, C.J., delivered the following judgment of the court. The 
appellant, Lewis David Bailey, was convicted at the assizes at Monmouth of 
indecent assaults on certain boys, and in the result was sentenced to fifteen months’ 


imprisonment with hard labour. He now appeals by leave against that conviction. 
The indictment contained nineteen counts. | 


with indecent assaults on sixtee 
years. The remaining three counts were 


F 
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the jury that each count should be separately considered upon its own merits; 
secondly, that upon the question of corroboration there was misdirection, or such 
a failure of direction as to amount to misdirection; thirdly, that the jury ought to 
have been directed that in at least the greater number of the cases there was a 
failure of corroboration; and, fourthly, that the general verdict, taken in the 
circumstances in which it was taken, cannot be upheld. It is not necessary that 
I should review in any detail the circumstances of this most odious and repulsive 
ease. I do not wonder that both judge and jury should have been willing, if they 
could, to find a concise way of dealing with this mass of filth. But the question 
for this court is whether this verdict can stand. The general rule where there are 
many charges against a person is not inadequately or inaccurately stated in the 
passage referred to in argument in ARCHIBOLD’s PLEADING AND EVIDENCE IN 
CRIMINAL Cases (26th Edn.), p. 59: 


“Though not illegal, it is hardly fair to put a man upon his trial upon an 
indictment containing forty counts, involving several distinct charges of false 
pretences, for it would be almost impossible that he should not be grievously 
prejudiced as regards each one of the charges by the evidence which is being 
given upon the others.”’ . 


The risk, the danger, the logical fallacy, is indeed quite manifest to those who are 
in the habit of thinking about such matters. It is so easy to derive from a series 
of unsatisfactory arguments, if there are enough of them, an argument which at 
least appears satisfactory. It is so easy to collect from a mass of ingredients, not 
one of which is sufficient, a totality which will appear to supply what is missing. 
But, of course, that is only another way of saying that when a person is dealing 
with a considerable mass of facts, in particular if those facts are of such a nature 
as to invite reprobation, nothing is easier than confusion of mind, and, therefore, 
if such charges are to be brought in a mass, it becomes essential that the method 
upon which guilt is to be ascertained should be stated with punctilious exactness. 
But what happened here? The appellant was a head-master of a school, as to 
whom the evidence is that he made himself in various ways unpopular—un- 
deservedly unpopular—not only with the boys, but with some of the parents. 
The evidence was that he, fifty-three years of age, a certified teacher since about 
1892, and having always borne, apart from this matter, an excellent character, 
had made a series of assaults upon schoolboys—indecent assaults and acts of gross 
indecency, and in the presence of other boys. On the first three of the counts in 
the indictment, which contained charges of gross indecency, the appellant was 
acquitted. But upon the rest of the counts, taken in bulk, he was convicted; and 
when one looks at the summing-up, repulsive as no doubt it was to deal with a 
mass of material of this particular kind, not only is it not the case that the jury 
were invited and directed to consider each charge by itself, but there are un- 
doubtedly passages to which attention has been called where it seems to have been 
conveyed to the jury that they might judge the part from the whole, and might 
reinforce the weakness of the particular part by looking at what appears at any rate 
to be the combined strength of the whole. It is said that no objection was taken to 
the trial of the appellant upon all these counts taken together. That may be, and it 
might well have been the case that, if objection had been taken by counsel for the 
appellant, the prosecution in such a case as this would have been put to their elec- 
tion, and would have been asked to proceed on certain charges, omitting for the 
moment the rest of the charges. No such course as that was taken. The evidence 
was taken with reference to the indictment as a whole, and it was with reference to 
the indictment as a whole that, at the conclusion of the trial, the learned judge 
was called upon to direct the jury. If in the arguments which have been adduced 
before us the learned counsel for the Crown had said that, while this summing-up 
was difficult to support in all respects, nevertheless it was apparent upon & close 
examination of the evidence that there were particular counts upon which, given 
an unexceptionable summing-up, the jury must inevitably have come to the same 
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conclusion, that argument must no doubt had given rise to serious consideration. 
No such argument has been addressed to this court. On the contrary, it has been 
expressly said more than once that no distinction is to be drawn between one count 
and another, and that it is right and proper that in weighing the merits, or it may 
be the de-merits, of the evidence, with reference to any particular charge, the jury 
should bring into the scale, by way if need be of make-weight, whatever was to be 
collected from the evidence upon any other charge. That is a proposition which, B 
in the opinion of this court, cannot be sustained. So far is that from being the 
true conception of the law, that in such a case as this not only was it right that a 
careful distinction should be drawn between each count and every other count, but 
also, in view of the source from which the evidence came, it was right that a 
particular warning should be addressed to the members of the jury. 

Reference has been made to R. v. Cratchley (1). In that case the then Lord © 
Chief Justice [Lorp Reapina] used these words : 


“In our view there ought in such cases to be a warning by the judge, and it 
ought to be brought home to the minds of the jury, that they must act on 
evidence of this character with extreme care. In such cases it is generally 
desirable, apart from any rule of law and whether the witnesses are accom- 
plices or not, that a warning should be given to the jury as to acting on the D 
evidence of boys of this age.”’ 


In the present case that course was not taken, nor was the jury directed to weigh, 
and to weigh with care, the evidence with reference to each particular charge, being 
careful not to fall into the error of supplementing the evidence on any one charge 
by what might erroneously be conceived to be helpful evidence upon some other E 
charge. It is said on the part of the Crown that, after all, that was evidence 
proceeding from boys at the same school, and that the unity of the school provided 
a nexus which made the evidence upon any count available upon any other count. 
It is a little difficult to follow that reasoning. One would have thought, on the 
contrary, that the very fact that this evidence did come from boys of the same 
school, especially if, as was urged in evidence, the master of that school was F 
unpopular alike with boys and with parents, might have provided ground ‘for 
additional caution and a stronger warning. This court has to deal with the 
evidence as it is upon the grounds which are adduced and, to leave out the other 
matters upon which counsel has addressed us on behalf of the appellant, it appears 
sufficient to say that upon his last ground, namely, that this general verdict, taken 
in these circumstances, and upon this direction, cannot be supported, the appellant 
is entitled to succeed. The consequence follows that this appeal is allowed and 
this conviction is quashed. 

Conviction quashed. 


Solicitors: John T. Lewis & Woods, for W. J. Everett, Pontypool; Director of 
Public Prosecutions. 


[Reported by J. S. Scrmceovr, Barrister-at-Law.] H 
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Re COWLING. JINKIN v. COWLING 


pa Divorce AND ApmrraLty Division (Sir Henry Duke, P.), February 14 
1924 


[Reported [1924] P. 113; 93 L.J.P. 43; 181 L.T. 157; 40 T.L.R. 358] 


Will—Revocation—Tearing—Matters to be considered—Partial tearing—Contents 
of will still legible—Will found in envelope in writing-desk—No evidence of 
change of wishes by testatriz—Wills Act, 18387 (7 Will. 4 d 1 Vict., c. 26), 
8. 20. 

In determining whether a will has been revoked by the testatrix tearing it 
the nature of the act and the surrounding circumstances must be taken into 
consideration. Where a will was partially torn across its face in a way which 
left every word of it legible, and it had been found folded and enclosed in an 
envelope in a writing-desk belonging to the testatrix, and there was evidence 
that the testatrix has shown a desire to die testate and had not changed her 
wish to benefit those mentioned in the will, 

Held: those opposing the will had not discharged the onus which was on 
them of proving that the testatrix had torn the will animo revocandi. 


Notes. As to revocation of a will by destruction, see 34 Hatsspury’s Laws (2nd 
Edn.) 83-88; and for cases see 44 Dicest 348 et seq. For Wills Act, 1837, see 
26 Haussury’s Statutes (2nd Edn.) 1326. 


Cases referred to: 
(1) Elms v. Elms (1858), 1 Sw. & Tr. 155; 27 L.J.P. & M. 96; 81 L.T.O.S. 3382; 
4 Jur.N.S. 765; 6 W.R. 864; 164 E.R. 672; 44 Digest 849, 1793. 
(2) Doe d. Perkes v. Perkes (1820), 8 B. & Ald. 489; 106 E.R. 740; 44 Digest 
$52, 1837. 


Also referred to in argument: 
Davies v. Davies (1753), 1 Lee, 444; 161 E.R. 164; 44 Digest 357, 1897. 


F Boughey v. Moreton (1758), 2 Lee, 532; 3 Hag. Ecc. 191; 161 E.R. 429; 44 


Digest 359, 1917. 

Hare v. Nasmyth (1821), 8 Hag. Ecce. 192, n. 

Lambell v. Lambell (1831), 8 Hag. Ecc. 568; 162 E.R. 1266; 44 Digest 357, 1897. 

In the Goods of Lewis (1858), 1 Sw. & Tr. 31; 27 L.J.P. & M. 31; 30 LL, 1.0.8. 
353; 4 Jur.N.S. 243; 164 E.R. 615; 44 Digest 357, 1899. 

Bell v. Fothergill (1870), L.R. 2 P. & D. 148; 23 L.T. 323; 34 J.P. 679; 18 W.R. 
1040; 44 Digest 358, 1904. 


Probate Action in which the plaintiff propounded as executor a will duly executed 
in March, 1921, by Annie Clark Cowling, an elderly spinster, and found after her 
death in a writing-desk under her bed in a torn condition, but carefully folded and 
enclosed in an envelope. 

An earlier will of 1919 was found untorn in the same repository, but it had been 
expressly revoked by the will in question. The defendants were the next-of-kin 
of the testatrix, and claimed by their defence and counter-claim that she had died 
intestate. The testatrix had lodged for some years in the house of the plaintiff and 
his wife. By the will of 1921 she gave a legacy of £50 and certain articles of 
furniture to the plaintiff's wife, and made the plaintiff and his wife her executors 
and the plaintiff her residuary legatee. Between the execution of the will in 
question and the death of the testatrix, the plaintiff's wife had died and the testatrix 
had left the plaintiff's house and gone to live elsewhere, but, apart from those 
facts, there was no evidence that her feelings towards the plaintiff had changed. 
The witness who found the will of 1921 after the death of the testatrix was not sure 
if it was then in the same condition as it was at the hearing, i.e., whether it was 
wholly or partly torn across. It had been written on the front page of a printed 
will form, the second page of which only contained printed instructions, and at the 
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hearing the two pages were completely detached from one another, and the page on 
which the will had been written was further completely divided along the line of 
a fold across its centre in two parts, but not so as to affect the legibility of any 
part of the contents, or the signature of the testatrix, or that of either of the 
attesting witnesses. 


Noel Middleton for the defendants. 
H. E. Kingdon (with him Harold Murphy) for the plaintiff. 


SIR HENRY DUKE, P., after stating the facts, said: The burden of proof of 
revocation of this will, which I find to have been duly executed, is on the defen- 
dants. They have not made out that this document was torn in two. They have 
made out that there was a tear upon the face of it. But the tear was one which, 
when it is complete, does not disable any person who sees the document in its two 
parts from reading every word of it with certainty. The sheet, in its now com- 
pletely divided state, remains; and the question before the court is whether it is 
shown as against the plaintiff, who propounds the document as a will, that, within 
the meaning of s. 20 of the Wills Act, 1837, the testatrix must be found to have 
torn the paper or otherwise destroyed it with the intention of revoking it. 

The tear, such as it was, must be attributed to the testatrix: That is the result 
of the authorities. Does it appear from an examination of the document in the 
light of the facts that the testatrix tore the paper, to the extent to which it was 
torn, with the intention of revoking it? Burning and tearing and other modes of 
making an end of a testamentary paper are specified in s. 20 of the Act, as they 
were specified in the Statute of Frauds, but in s. 20 the conduct of the testator 
which is to be taken to demonstrate conclusively the testator’s intention is ‘burning 
or tearing or otherwise destroying.’’ I must consider whether it is plain on the 
whole of the case that the testatrix tore the document within the meaning of the 
expression as it is there used. Counsel for the defendants referred me to a good 
many authorities, and in the course of his argument he cited Elms vy. Elms (, 
which comes nearer to the present case than most of the others. It so happened 
that Elms v. Elms (1) calls attention to Doe d. Perkes v. Perkes (2), which is also 
a case very nearly approaching the present facts. The classes of case, which were 
cited to me, and upon which the text-writers have founded themselves, were cases 
where the testator had cut out his signature, or where, under the earlier law, the 
testator had cut off the seal. They were cases where the evidence of the execution, 
both the signature of the testator and the signatures of the attesting witnesses, had 
been destroyed. Those are simple cases. The facts in each case speak for them- 
selves, and if they are unexplained, the act done is a patent act of revocation by 
a definite and unmistakable mode of revocation. 

It is not so with regard to tearing. It could not be so in point of authority when 
Elms v. Elms (1) was discussed, and Doe d. Perkes v. Perkes (2) consequently 
came into consideration. The nature of the act and the surrounding circumstances 
must be looked at; and the act done here, the act to be attributed to the testatrix, 
is the partial tearing across the face of this document in a way which left every 
word of it legible. This must be taken in connection with the fact that the 
testatrix had demonstrated the desire to die testate, and with the fact that there 
had been no change in her relationship with those mentioned in the document, 
1.e., in the sense of her desire for the persons proposed by the will in question to 
be benefited, and the further fact that this document with the tear upon it, 
perfectly legible and containing every part of a good will, had been carefully folded 
up by the testatrix and put in the place where she would naturally put her will. 

I ask myself, if I had the assistance of a jury of common-sense people here, what 
they would say about it—whether they would say they were satisfied that this lady 
had made an end of her will. T have a very clear view as to what they would say, 
but I also have a very definite view of my own. The decision of the matter rests 
with me, and I am not satisfied that this will was torn, so far as it was torn, with 
the intention of revoking it. I find that the tear was not a tear which in any 
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material or substantial sense destroyed the will; and I find no evidence to show 
that the tearing was done by way of a symbol of a determination to make an end 
to the will. I propose, therefore, to pronounce for the will. This case is a 
striking illustration of the care people should take about what is often a simple 
elementary kind oi act, the making of so important a document as a will. There 
has been an inquiry necessitated by acts for which the testatrix herself was 
responsible, and so I regret to say that the costs of both sides must come out of 
this very modest estate. 


Solicitors: Law € Worssam, for Square, Geake & Windeatt, Plymouth; Kenneth 
Brown, Baker, Baker, for Foot € Bowden, Plymouth. 


[Reported by J. A. C. Skinner, Esq., Barrister-at-Law.] 


SCHILLER v. PETERSON & CO., LTD. 


[CourT OF APPEAL (Sir Ernest Pollock, M.R., Warrington and Sargant, L.JJ.), 
January 18, 21, 1924] 


[Reported [1924] 1 Ch. 394; 93 L.J.Ch. 386; 130 L.T. 810; 
40 T.L.R. 268; 68 Sol. Jo. 340} 


Time—‘ Month"'—Mortgage transaction—Calendar month. 

Although at common law the word ‘‘month,”’ unless otherwise stated, means 
lunar month or twenty-eight days, in mortgage transactions it is to be taken 
to mean calendar month. 

Hutton v. Brown (1) (1881), 45 L.T. 348, approved. 


Notes. By the Law of Property Act, 1925, s. 61, in all deeds, contracts, wills, 
orders and other instruments executed, made or coming into operation after 
Dec. 31, 1925, ‘‘month’’ means calendar month unless the context otherwise 
requires. 

Referred to: Phipps v. Rogers, [1924] 2 K.B. 45. 

As to the meaning of month, see 82 Haussury’s Laws (2nd Edn.) 120-122; and 
for cases see 43 Dicrst 930 et seq. 


Cases referred to: 

(1) Hutton v. Brown (1881), 46 L.T. 343; 29 W.R. 928; 3 Digest 92, 740. 

(2) Dyke v. Sweeting (1745), Willes, 585; 125 E.R. 1333; 42 Digest 932, 47. 

(3) Anon. (1740), Barn. Ch. 324; 2 Eq. Cas. Abr. 605; 27 E.R. 664, L.C.; 42 
Digest 932, 54. 

(4) Bruner v. Moore, [1904] 1 Ch. 305; 73 L.J.Ch. 377; 89 L.T. 788; 52 W.R. 
295; 20 T.L.R. 125; 48 Sol. Jo. 131; 42 Digest 931, 31. 

(5) Simpson v. Margitson (1847), 11 Q.B. 23; 17 L.J.Q.B. 81; 12 Jur. 155; 116 
E.R. 383; 42 Digest 931, 26. 

(6) Lang v. Gale (1813),1 M. & 8. 111; 105 E.R. 42; 42 Digest 933, 60. 

(7) R. v. Chawton (Inhabitants) (1841), 1 Q.B. 247; Arn. & H. 162; 4 Per. & Dav. 
525; 10 L.J.M.C. 55; 5 J.P. 290; 5 Jur. 245; 113 E.R. 1123; 31 Digest 
(Repl.) 63, 2201. 

(8) Erith Engineering Co., Ltd. v. Sanford Riley Stoker Co. and Babcock and 
Wilcox, Ltd. (1920), 37 R.P.C. 217, C.A.; 42 Digest 933, 57. 


Also referred to in argument: > $5 alld 
Helsham-Jones v. Hennen & Co. (1914), 84 L.J.Ch. 560; 112 L.T. 281; [1915] 


H.B.R. 167; 42 Digest 980, 17. 
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Smith v. Anderson (1880), 15 Ch.D. 247; 50 L.J.Ch. 89; 48 L.T. 329; 29 W.R. A 
21, C.A.; 9 Digest (Repl.) 70, 270. 

Legott v. Barrett (1880), 15 Ch.D. 806; 51 L.J.Ch. 90; 48 L.T. 641; 28 W.R. 
962, C.A.; 17 Digest (Repl.) 847, 1538. 

Millbourn v. Lyons, [1914] 2 Ch. 231; 83 L.J.Ch. 787; 111 L.T. 388; 58 Sol. Jo. 
578, C.A.; 17 Digest (Repl.) 348, 1549. 

Franco v. Alvares (1746), 8 Atk. 342; 26 E.R. 998, L.C.; 32 Digest 350, 326. B 

Governments Stock and Other Securities Investment Co. v. Manila Rail. Co., 
[1897] A.C. 81; 66 L.J.Ch. 102; 75 L.T. 553; 45 W.R. 353; 13 T.L.R. 109, 
H.L.; 10 Digest (Repl.) 782, 5084. 

Appeal from an order of Eve, J. 

By a mortgage deed, dated Mar. 9, 1917, and made between the defendant CG 
company (the mortgagors) and the plaintiff (the mortgagee), the mortgagors, in 
consideration of £5,000 paid to them by the mortgagee, conveyed to him some 
500 acres of freehold land with the mines and minerals of whatsoever description 
lying thereunder, with a proviso for redemption. The £5,000 was not to be called 
in before Mar. 9, 1923, if the defendants should pay interest at 6 per cent. half- 
yearly on Sept. 9 and Mar. 9, or within twenty-eight days after each of such days. D 
The deed also contained the following proviso : 


‘*.. . in case a company shall be formed with limited liability within six months 

of the declaration of peace, which company shall acquire the said premises, 

then and in such case the mortgagee will, at the request of the mortgagor or 

his successors in title, accept first mortgage debentures of the said company for 

the sum of £5,000 (such debentures to comprise the whole issue and to bea 
first charge by way of floating security on the undertaking of the company), 

and to be in full satisfaction and discharge of the principal moneys herein- 
before mentioned, and will, on receipt of the said debentures, forthwith 
re-convey the said premises to the mortgagor, or his successors in title, as he 

or they shall direct.’’ 


On Feb. 20, 1922, the defendants formed and incorporated with limited liability F 
Altarnum Mines, Ltd. A conveyance of the mortgaged property to the company 
purporting to be made between the mortgagee, the mortgagors, and the company 
was prepared, and on Feb. 27, 1922, was executed by the mortgagors and the 
company. The mortgagee refused to execute the conveyance, and commenced this 
action, contending that, although a company had been formed to acquire the 
premises, it was not such a company as was contemplated by the proviso to the @ 
mortgage deed, and, further, even if it were so, that it was not formed within 
the time stipulated. Eve, J., held that the company was in form, but not in sub- 
stance, a company which complied with the proviso, and, therefore, the proviso 
was not satisfied, and, even assuming that it was a company within the meaning 
of the proviso, it had not been formed within six months of the declaration of peace. 
The mortgagors appealed. H 


Edward Clayton, K.C., and Cecil Turner for the mortgagors. 
J. M. Gover, K.C., and A. L. Ellis for the mortgagee. 


SIR ERNEST POLLOCK, M.R.—This is an appeal from a decision of Eve, J., 
who gave judgment for the plaintiff in the action on his claim to recover £5,000 
from the defendants, under an indenture of mortgage dated Mar. 9, 1917, whereby I 
the defendants as mortgagors agreed to pay that sum to the plaintiff. The question 
is whether the defence set up by the defendants has been made good. The learned 
judge came to the conclusion that the defendants had not established their defence 
to the action and that, therefore, they were liable to pay the £5,000 to the plaintiff. 

Two points have been raised by the defence. In the mortgage of Mar. 9, 1917, 
there was the following proviso: [His Lordship read the proviso, and continued ¥ 
On that proviso the defendants say they are no longer liable to pay the £5,000 to 
the plaintiff because a company was formed which did acquire the premises in 
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accordance with the proviso, and, therefore, the mortgagee was bound to accept 
first mortgage debentures in the company so formed for £5,000, which the company 
was prepared to give, but he had refused to accept such debentures. The plaintiff, 
however, said that the so-called company was not a genuine concern, but was 
formed solely with the view of evading payment of the £5,000 due under the 
mortgage and compelling the plaintiff under the proviso to accept debentures in 
lieu of his money, and the offer to him of such debentures was not a good offer, 
first, because the company, even if it was a company which complied with the 
terms of the proviso, was not formed within six months of the declaration of peace; 
and, secondly, was in fact not a company within the terms of the proviso. 

First, was there a company with limited liability formed by the mortgagor within 
six months of the declaration of peace? Everyone is agreed that, by the Treaty 
of Peace Act, 1919, and the Order in Council dated Aug. 10, 1921, made in 
pursuance of the statute, the date of the declaration of peace was Aug. 31, 1921. 
In order to ascertain whether the formation of the company was within six months 
of the declaration of peace, it is necessary to decide what was meant by the word 
‘‘months’’ in the proviso. The date of incorporation of the company was Feb. 20, 
1922, and that date would be too late if ‘‘months’’ are to be estimated at twenty- 
eight days and no more, and it is said that the word ‘‘months’’ in the proviso 
meant periods of twenty-eight days, and that, therefore, this company was in- 
corporated outside the limit of six months from the declaration of peace. It 
becomes necessary, then, to determine whether months as used in the proviso to 
the mortgage was intended to be periods of twenty-eight days or calendar months. 

I have looked carefully at the authorities on the meaning of the word ‘‘month,”’ 
which go back as far as 1745. In Dyke v. Sweeting (2), which was reported by 
Wuues, C.J., in 1745, it is said that the court thought, though there was no 
judgment given on that point, that ‘months’? were to be calendar months. That 
case is important as showing that it was possible to look at the indenture in which 
the word “months” occurred in order to determine whether the context would 
show what was intended to be the meaning of ‘‘months,’’ whether calendar months 
or not. At common law the word ‘‘month’’ means a lunar month of twenty-eight 
days, but there are exceptions to that common law meaning in the case of mercan- 
tile transactions in the city of London and in matters ecclesiastical, and as shown 
by Dyke v. Sweeting (2), where one can collect from the context of the deed in 
which the word occurs that ‘‘month’’ was intended to be a calendar month. Lorp 
Harpwicke in Anon. (3), where an order for foreclosure had been made, held that 
the word ‘‘months”’ should mean calendar months and not lunar months. 

With regard to mortgage transactions, however, the matter appears to be not 
uncertain. There was as long ago as the first edition of Davipson’s PRECEDENTS 
ix CoNVEYANCING, a note which stated that a month was in law prima facie a 
lunar month, but in mortgage transactions it denoted a calendar month. That 
note is to be found in the edition published in 1881, at p. 309, and has descended 
from other editions of much earlier date founded on the accepted practice with 
judicial authority to support it. The cases relied on by Mr. Davipson seem to 
me to support the proposition. In Hutton v. Brown (1), before Fry, J., during 
the argument the principle was put before him in clear form: ‘‘This is a mortgage 
transaction, and in a mortgage transaction ‘months’ mean calendar months,’’ and 
for that proposition Anon. (3), Dyke v. Sweeting (2), Davipson’s PRECEDENTS, 
vol. ii, part 2 (4th Edn.), 309, and Coote oN MortTGAGES (4th Edn.), 250, 1026, 
were relied on, and that was treated as a proposition of certainty. Fry, J., said 
(45 L.T. 348): 

“Then it is said that in mortgage transactions months are always calendar 

months and that this is a mortgage transaction. But the rule as to mortgages 

only arises from this, that the interest on mortgage money is a fixed yearly 
sum, and half a year’s interest is for six calendar months. I cannot expand 


this into a mortgage transaction.”’ 
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And there, though he does not apply the rule, he in no way dissents from it. A 


In Bruner v. Moore (4), Hutton v. Brown (1) was cited from the report in the 
Weexty Reporter, and Farwe.u, J., does not make any particular reference to 
mortgages. It is curious if he was minded to dispute the rule that he never made 
any reference to mortgages. It seems to me, therefore, that he was not inclined 
to dissociate himself from the rule that ‘‘month’’ in mortgage transactions means 
a calendar month, which is founded on the authority of Hutton v. Brown (1) and 
on textbooks. In Bruner v. Moore (4), Farwe tu, J., said ({1904] 1 Ch. at p. 309) 
that, although in Ecclesiastical Courts months meant calendar months, it was 
well settled that at common law ‘‘months’’ denoted lunar months, and to make 
an alteration it had been necessary to have recourse to statute, and then he gives 
illustrations of such statutes. He also mentioned the exception which existed in 
the case of mercantile transactions and in cases where the context showed that 
calendar month was intended, and for that he cited Simpson v. Margitson (5), in 
which Lorp Denman said (11 Q.B. at p. 31): ‘If the context shows that calendar 
months were intended, the judge may adopt that construction,’’ and he cites as 
authority for that: Lang v. Gale (6) and R. v. Chawton (Inhabitants) (7). 
FarweL., J., also gave another category, viz., where the circumstances show that 
the parties intended to use the word not in its primary or strict sense but in some 
secondary meaning. 

Having regard to those authorities, I think there is a rule whereby in mortgage 
transactions the word ‘‘month’’ is to be taken to mean calendar month. Fry, J., 
in Hutton v. Brown (1) and the textbooks recognise that rule. Having come to 
that conclusion, it will be sufficient for the determination of the meaning of month 
in this particular case, as I cannot read this transaction as occurring otherwise 
than in a mortgage transaction. But the context also in this mortgage deed shows 
that ‘‘month’’ was intended to mean calendar month in this proviso, as, having 
regard to the term at which the interest is provided to be paid, it is remarkable 
that, when reference is made to twenty-eight days instead of referring to that as 
‘‘a month,” it is in fact set out in words “twenty-eight days,’’ and the contra- 
distinction thus brought out between the word ‘“‘month”’ used as meaning ‘‘calendar 
month" and a term of twenty-eight days, justify the meaning of calendar months 
being assigned to the word ‘‘months”’ in this proviso. So much on the first point, 
and I think Eve, J., came to a wrong conclusion, therefore, when he held that this 
company had been formed outside the time limit allowed. 

On the second point, it is necessary to observe in the first place that Ever, J., 
said that there had been nothing in the formation of the company which was 
deserving of adverse comment or in the conduct of either of the parties, and, 
therefore, we must look into this case as one where no sinister motive can be 
attributed to either side. Ever, J., also said that opinions on such a matter might 
be different. I differ from him with reluctance. The parties having carried out 
in form the terms of the proviso without having adopted any nefarious device, the 
company is one formed in accordance with the proviso. There were no precautions 
laid down in the proviso as to the amount of the shares to be issued, nor any 
provision for working capital or that the lands to be purchased were to be a part 
of a group of mines merely. Ever, J., and junior counsel for the plaintiff before us, 
said that, in view of what had happened, it was curious if such a company as this 
should be a sufficient compliance with the proviso, but we must look at the proviso 
and not at what may be the result of any decision we may come to. I think that 
this company which the defendants formed was sufficient to comply with the 
terms of the proviso. Whether the resolution to form it was honestly carried, 
this proviso has been complied with. In my view, it is impossible to say that 
the terms of the proviso have not been carried out, and, therefore, the company 


was formed within the time limit, and the terms, which the formation of the 


company had to comply with, have been fulfilled. Theref i 2 s 
be allowed with costs. U e erefore this appeal must 
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WARRINGTON, L.J.—I am of the same opinion. The mortgage deed with 
which we are concerned in this case is in the ordinary form, but contains a special 
proviso. (His Lordship read the proviso, and continued:] The defendants say 
that the company there referred to has been formed and has issued first mortgage 
debentures for £5,000, which were, in accordance with the terms of the proviso, 
the total issue of first mortgage debentures, and are a first charge on the under- 
taking of the company, and that, therefore, the plaintiff is bound to accept those 
debentures in full satisfaction of the £5,000 lent by him on the security of the 
mortgage and ought to re-convey the premises to the company. They have been 
offered to the plaintiff, but he has refused to accept them. Two questions arise on 
that. There is no doubt that the company was formed and has acquired the 
property the subject of the mortgage, and an issue of £5,000 first mortgage deben- 
tures has also been created, which is there ready for the plaintiff to take up. The 
questions to be decided are, first, whether the company, though formed and 
fulfilling the conditions laid down in the proviso, is in reality such a company as 
is contemplated by the proviso in the mortgage; and, secondly, whether, having 
regard to the fact that the company was incorporated more than six lunar months 
after the declaration of peace, it was formed in due time. 

As to the first point, it has been said that any company formed under the 
proviso must be a company which was intended to be a going concern, but, in my 
judgment, there is nothing contained in the proviso to support such a contention. 
The company has 500 acres in Cornwall with mines and minerals thereunder. 
Between the date of the mortgage and the termination of the war the mortgagor 
did attempt to turn the mines to advantage and spent considerable sums of money 
for that purpose, which, however, he lost. But the mortgage contained no pro- 
vision for the carrying on of any mining business by the mortgagor, therefore at 
the end of six months the property might have been in exactly the same position 
as at the date of the mortgage with no attempt having been made to exploit the 
mines. There is nothing in the proviso to show that it was necessary for the 
company to acquire property which was engaged in a going business, but the only 
condition was that it should acquire this land, and that it has done. 

In the second place, it is said that the company was not formed in due time, but 
the defendants in their defence allege that six months mentioned in the proviso 
means six calendar months, and that, therefore, the company was, in fact, formed 
in good time. In my opinion, there is authority for the proposition that, in regard 
to mortgage transactions, there exists a rule, excluding the ordinary rule of common 
law, to the effect that the word ‘‘months’’ mean calendar months. That proposition 
is stated in a note to Davison’s PRECEDENTS IN CONVEYANCING as early as the 
second edition, and also before that in Davipson's note made in Martin's Con- 
VEYANCING; certainly the rule was accepted as early as 1858, and has been treated 
as a rule from that time until the present. That note in Davipson's PRECEDENTS 
in CoNVEYANCING is set out almost verbatim in Coote on MorrGaces, and no doubt 
is thrown on the existence of the rule in any textbook. It was referred to, and 
relied on, in the argument in Hutton v. Brown (1), but Fry, J., in his judgment 
threw no doubt on the existence of the rule; and before FarweLL, J., in Bruner v. 
Moore (4), the rule was also referred to as existing, though in his judgment the 
rule was not necessary to be, and was not, referred to. Therefore, I think the 
rule does exist that the word ‘‘months’’ when used in mortgage transactions, means 
calendar months, and has been taken out of the common law meaning attached to 
the word ‘‘months”’ of lunar months, and I think it is fair to say that, this being 
a mortgage deed, and this proviso being in the nature of a special proviso for 
redemption, it must be held that the expression “months” is here used ina mort- 
gage transaction. Further, the common law meaning of lunar month will give way 
to the more popular meaning wherever the context will allow. In my opinion, 
there is amply sufficient context in this mortgage for that purpose, for wherever a 
period of time is referred to in the mortgage it is to calendar months, as in the 
covenant to pay the principal moneys. The covenant is to pay on Sept. 9, being 
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six calendar months after the execution of the deed; and interest is made payable 4 


half-yearly on Sept. 9 and Mar. 9 in every year; that is, every six calendar months, 
The only place in which anything but a period which is to be ascertained by 
reference to calendar months occurs is where the reference is to twenty-eight days. 
I think, therefore, it is impossible to avoid the conclusion that, in the proviso in 
question in the deed, as well as in the rest of the deed, the meaning of ‘‘months”’ 
was intended to be calendar months. I will just mention Erith Engineering Co., 
Ltd. v. Sanford Riley Stoker Co. (8), decided in July, 1920, in which the Court of 
Appeal came to the conclusion that the word ‘‘months,’’ in a case which was not 
unlike the present, must mean calendar months, and that is also sufficient authority 
for saying that you may, where sufficient context exists, hold that the common law 
meaning of the word ‘‘month’’ is displaced. Therefore, the judgment of Eve, J., 
ought to be reversed and this appeal allowed. 


SARGANT, L.J.—The questions here are: Was the company formed in due 
time, and whether the company was such a company as complied with the terms of 
the proviso? The general rule of common law that a month means a lunar month 
has exceptions in the case of mercantile instruments in the City of London, in 
ecclesiastical law, and where interpreted otherwise by statutes, and also in the 
case of domestic service in questions where notice has been given. I think that 
the authoritites referred to by the Master of the Rolls and WarrineTon, L.J., tend 
to the conclusion that a further exception exists, and has been for many years 
accepted as existing, in the case of mortgage transactions in which, as in the case 
of the other exceptions I have mentioned, the word ‘‘months’’ means calendar 
months. Further, whatever the prima facie meaning may be of the word ‘‘month,”’ 
the word is a very fiexible one, and a slight context is sufficient to alter its meaning. 
It is necessary to look at what is the unit of time, and if in a document the unit 
is a year that would tend to show that calendar month was intended. That is well 
illustrated in Hutton v. Brown (1), in which Fry, J., concluded that the word 
“month” was there used to denote lunar month, because the main transaction was 
one providing for weekly payments. Applying that principle, the reference in this 
mortgage deed in the proviso and all other references to periods of time are to 
valendar months except one, which is mentioned as twenty-eight days. In Erith 
Engineering Co., Ltd. v. Sanford Riley Stoker Co. (8), which was not a mortgage 
zase, the Court of Appeal held the word ‘tmonths’’ to be intended to mean calendar 
months. Under the new Law of Property Act, 1922, it is enacted that the word 
‘‘month’’ shall mean calendar month in all documents; that is, there has been in 
that Act a recognition of the gradual change which has been going on in the meaning 
of the word ‘‘month”’ from lunar to calendar month. 

As to the other question, whether this company was such a company as will 
comply with the terms of the proviso, in my judgment there is no question that, in 
the circumstances, this company which was formed was a company formed in 


compliance with the requirements of the special proviso. The appeal must, there- 
fore, be allowed. 





Appeal allowed. 


Solicitors: Maxwell & Co.; May, May & Deacon, for Cowlard, Grylls & Cowlard, 
Launceston, Cornwall. 


[Reported by G. P. Lancwortny, Esq., Barrister-at-Law.] 
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A YORK CORPORATION v. HENRY LEETHAM & SONS, LTD. 


[Cuancery Division (Russell, J.), January 29, 30, 31, February 5, 6, 7, 8, 27, 
1924] 


[Reported [1924] 1 Ch. 557; 94 L.J.Ch. 159; 181 L.T. 127; 
40 T.L.R. 871; 68 Sol. Jo. 459; 22 L.G.R. 371] 


B Corporation—Limitation of powers—Powers fettered by agreement—Agreement 
ultra vires—Invalidity ab initio—Effect of estoppel, ratification, or delay on 
void agreement. 

A body charged with statutory powers for public purposes is not capable of 
divesting itself of those powers or of fettering itself in their use, and an agree- 
ment by which it seeks to do so is ultra vires and void. Such an ultra vires 
agreement cannot become intra vires by reason of estoppel, lapse of time, 
ratification, acquiescence, or delay. 

Accordingly, where, in 1888, a corporation bound themselves for a period 
the duration of which depended on the volition of the other party to the agree- 
ment not to exercise their statutory powers to charge dues and charges on a 
certain scale for navigation on two rivers, of which navigation they were, in 
the one case, trustees, and, in the other, owners, but, in effect, charged less, 

Held: in an action begun by writ issued in 1921, the agreement was ultra 
vires and unenforceable against the corporation. 


Notes. Doubted: Birkdale District Electric Supply Co. v. Southport Corpn., 
[1926] A.C. 855. Considered: Brown v. Dagenham U.D.C., [1929] 1 K.B. 787. 
B® Referred to: Re Salvin’s Indenture, Pitt v. Durham County Water Board, [1938] 
2 All E.R. 498; Re Jon Beauforte (London), Ltd., Applications of Grainger Smith 
dé Co. (Builders), Ltd., John Wright & Son (Veneers), Ltd., and Lowell Baldwin, 
Ltd., [1953] 1 All E.R. 634. 
As to limitation of powers of corporations, see 9 Hatspury’s Laws (3rd Edn.) 
62 et seq.; and for cases see 13 Dicest (Repl.) 269 et seq. 
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Action in which the plaintiffs, York Corporation, claimed against the defendant 
company, Henry Leetham & Sons, Ltd., a declaration that certain agreements 
entered into between the plaintiffs and the predecessors of the defendant company 


were illegal and so unenforceable against them. The facts appear in his Lordship’s 
judgment. 


Tyldesley Jones, K.C., and J. E. Harman for the plaintiffs. 
Cunliffe, K.C., Courthope Wilson, K.C., and Alan Ellis (Sheldon with them) for 
the defendants. 
Cur. adv. vult. 


Feb. 27. RUSSELL, J., read the following judgment.—In this case the 
plaintiffs sue for a declaration that two agreements executed by them in the year H 
1888 are illegal and invalid on a number of grounds, one of which is that the 
agreements were and are ultra vires the plaintiffs. The defendants contend that 
the agreements in question are binding on the plaintiffs, that they have not been 
determined, and they counter-claim for repayment of a sum of £3,231 5s. 4d. The 
agreements, which are dated Oct. 1, 1888, were entered into by the plaintiffs as 
to one (which may be called the Ouse agreement) in their capacity as the persons [ 
ees with the control and management of the navigation of a portion of the 
aes Ouse, in Yorkshire, with power to charge tolls and dues to persons using 

e navigation between certain points, and as to the other (which may be called the 
Foss agreement) in their capacity as the proprietors and persons having the manage- 
aa a control of the navigation of the River Foss, from its junction with the 

iver Ouse to a point above the York union workhouse, with power to charge tolls 
and dues to persons using such navigation. 


It is necessary to state how the plaintiffs acquired the position which they hold 
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A as regards each of these navigations. First, as regards the Ouse, an Act of 
Parliament (13 Geo. 1, c. 33) was passed intituled ‘‘An Act for improving the 
navigation of the River Ouse in the county of York.’’ It was passed i 


“To the intent that the said river as well for the good of the publick in general 
and of the inhabitants of the said city [York] as also of such as shall trade and 
B pass thither and from thence with merchandises may be effectually repaired 
amended, maintained and improved."’ 


By this Act, trustees were appointed for making navigable the River Ouse and 
were entrusted with powers for that purpose. Commissioners also were appointed 
for the purpose of settling differences which might arise and for other purposes. 
The commissioners and trustees were empowered to lay tolls on all wares, merchan- 
G dise, or other commodities (with certain exceptions) carried on the river above 
Wharfmouth, not exceeding the various rates for the various goods there specified ; 
and it was to be lawful for the trustees, their successors, assigns and nominees 
“‘and no others’’ from time to time and at all times to recover and take ‘‘such 
reasonable tolls or rates as shall be so laid as aforesaid and no other.’’ The Act 
contains a power to mortgage the profits arising by the tolls to secure the repayment 
J} of moneys borrowed for carrying on the work, and a proviso that as soon as 
sufficient money shall, in the opinion of the commissioners, be raised by virtue of 
| the Act for the purposes aforesaid, then, after all borrowed moneys have been 
repaid, the commissioners may ‘‘abridge and moderate the aforesaid duties or 
rates.’ 

The commissioners and trustees under that Act laid the tolls and rates therein 

mentioned to the full extent of the power given them, but the income was found 
insufficient. Accordingly, by a further Act (5 Geo. 2, c. 15), it was enacted that 
from and after June 24, 1732, all commodities carried on the Ouse above Wharf- 
mouth (with certain exceptions), ‘‘shall bear the tolls or rates following.’ Then 
follow descriptions of goods and specified payments per ton. The next section 
provides that it shall be lawful for the trustees, their successors, assigns and 

F nominees ‘‘and no others’’ from time to time and at all times to recover and take 
‘the tolls and rates by this Act directed to be taken and no others,”’ in lieu of 
the tolls and rates imposed and charged on the goods mentioned in the former Act. 
The profits arising from the tolls may be mortgaged to raise money for carrying 
on and improving the navigation, and it is provided that as soon as sufficient money 
shall, in the opinion of the commissioners, be raised for the purposes of the two 

G Acts, then, after the repayment of all borrowed moneys, the commissioners may 
‘abridge and moderate the said duties or rates.”’ 

By s. 72 of the Municipal Corporations Act, 1835 [repealed by Municipal Cor- 
porations Act, 1882], it was provided that the body corporate named in the 
schedules A and B in conjunction with any borough should be trustees for executing 
by the council of such borough the powers and provisions of all Acts of Parliament 

H_ made before the passing of that Act other than Acts made for securing charitable 
uses and trusts. Schedule A names the mayor and commonalty of the city of York 
in conjunction with the borough of York. This section has not been replaced by 
s. 184 of the Municipal Corporations Act, 1882, which enacts that the municipal 
corporation of a borough shall be trustees for executing by the council the powers 
and provisions of all Acts of Parliament made before the passing of the Municipal 

] Corporations Act, 1835, other than Acts made for securing charitable uses and 
trusts. Thus, the plaintiffs became and are the successors of the trustees under 
the Acts of George I and George II and are entrusted with their duties and 

* invested with their powers. 

Secondly, as regards the Foss. By an Act (33 Geo. 3, c. 99) which recites that 
the making and maintaining a navigable communication from the junction of the 
River Foss with the River Ouse to Stillington Mill will be of public utility, the 
Foss Navigation Co. was incorporated for making, carrying on, completing and 
maintaining the said navigable communication, and was invested with divers 
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powers for that purpose. The company’s original capital was to be £25,400 in A 
£100 shares with power to raise an additional £10,000 in similar shares or by 
borrowing. It was further provided that the company might from time to time 
and at all times take and recover for their own use for tonnage and wharfage of 
all goods carried along the navigation, such rates not exceeding the specified 
amounts per ton per mile. The rates were to be fixed by the company at their — 
first meeting with power to reduce rates, and to advance reduced rates, but no B 
reduction was to be made without the consent of proprietors possessed of at least 
two-thirds of the shares. By a subsequent Act (41 Geo. 3, c. 115) provision was 
made for raising further moneys, for restricting the works to a point short of 
Stillington Mill, and for charging additional rates or duties. By the York Drainage 
and Sanitary Improvement Act, 1853, provision was made by s. 11 enabling and 
requiring the York Corporation to acquire the undertaking of the Foss Navigation @ 
Co. and all the tolls, rates, duties, rights, powers and privileges of the company in 
relation thereto, and it was provided (s. 12) that upon payment of the purchase 
money the corporation from thenceforth might exercise all the powers and rights 
in the same or like manner as if the name of the corporation had been inserted in 
the Acts of George III in lieu of the name of the company. Sections 48 and 56 
contained provisions for the raising by the corporation and the application of D 
moneys by means of a ‘“‘sanitary improvement rate.’’ The purchase money was 
duly paid on Dec. 28, 1853. By the York Improvement Act, 1859, the Foss 
navigation became restricted to the portion of the river between its junction with 
the Ouse and a point about 200 yards above the York union workhouse. The result 
is that the Foss navigation became and is the property of the York Corporation as 
corporate property. E 
Let me now refer to the agreements in suit and the circumstances existing when 
they were entered into. In the eighteen-eighties a firm carried on business as 
millers and corn merchants at York called Henry Leetham & Sons. They were the 
predecessors of the defendants who are a limited company incorporated in 1889. 
The firm's premises, Hungate Mills, were situate on the eastern side of the Foss 
above the Foss Lock. Their lands lay a little off the river. Their goods were not F 
carried up the Foss but were barged up the Ouse to York where they were landed 
and carted to the mill, a procedure productive of expense both to the firm, for 
carting, and to the York Corporation by wear and tear of the streets. The firm 
were considering the question of transferring their operations from York to the 
port of Hull, and, in 1885, they approached the corporation. Negotiations ensued 
which resulted in the two agreements in question. By the Ouse agreement the G 
corporation covenanted to allow the firm, their successors and assigns, the right to 
carry cargoes on the Ouse in consideration of an annual payment of £600 in lieu 
of the authorised dues and charges, with a provision that there should be refunded 
to the firm each year the difference between the £600 and the amount ordinarily 
chargeable on the traffic actually carried. The firm covenanted to pay the sum of 
£600 per annum. There was power to the corporation to determine the agreement H 
in the event of the corporation determining the Foss agreement, or in the event 
of the firm neglecting duly to pay the £600 per annum. By the Foss agreement 
the corporation covenanted with the firm to construct a new and enlarged lock 
and to carry out other works involving a total outlay of over £4,500, and, further, 
that in consideration of the annual payment to them of the sum of £200 by the I 
firm and of a guarantee of such payment as therein contained, they would, so long 
as the Hungate Mills were not permanently abandoned for the manufacture of flour, 
allow the firm, their successors and assigns, the use of the Foss navigation freed 
and discharged from all liability to pay any further sum in respect of dues or rates 
in the nature of tonnage rates upon goods or merchandise carried by or for them 
thereon in the ordinary course of their trade or business as corn millers and corn 
merchants, and, further, that they would demise to the firm for a term of 999 years 
a plot of land therein mentioned, part of Foss Island, and allow them to connect 
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Foss Island with their Hungate property by means of a bridge, and, further, that 
they would, as trustees of the Ouse Navigation, enter into the Ouse agreement. 
The firm covenanted to pay the £200 for twenty years. The corporation bound 
themselves to allow the firm, their successors and assigns, the free use of the Foss 
navigation on payment of £200 per annum in lieu of dues for such further term 
or terms as the firm, their successors and assigns, might from time to time desire 
to make such payment. The firm further covenanted to erect a corn mill and 
other buildings at a cost of not less than £10,000. ‘The corporation were entitled 
to determine that agreement (i) Ii there was default in payment of the £200 per 
annum; (ii) if the firm failed to comply with their covenants; and (iii) if the 
corporation determined the Ouse agreement. Upon the true construction of those 
two agreements I am of opinion that their duration depends entirely upon the will 
of the firm; that so long as the firm desires to keep the corporation bound by them, 
they can keep them so bound; and that there are no means of escape from them 
by the corporation against the will of the firm. 

The position, accordingly, in 1888 was this. The corporation, whether as trustees 
of the Ouse navigation or,as owners (as part of their corporate property) of the 
Foss navigation, were managers of undertakings in which the public were interested, 
and for the management of which they were invested with statutory powers. 
Pre-eminent among these statutory powers was the power of levying such tolls, 
within limits, as they should think fit and necessary from time to time for the 
purpose of managing the respective undertakings. By the Ouse agreement they 
deprived themselves, it may be for ever, of the right to charge a particular 
customer of the Ouse Navigation tolls any amount beyond £600 per annum. By 
the Foss agreement they similarly deprived themselves of the right to charge the 
same customer tolls beyond £200 per annum. The two agreements, in so far as 
their provisions required immediate performance, were carried out. The cor- 
poration executed the works which they had covenanted to execute. The firm 
spent large sums (I am told far in excess of the £10,000) in erecting their new 
buildings. In other respects the agreements were for many years acted upon. 

A few further facts remain to be stated. By the Canal, Tolls and Charges, No. 7 
(River Ancholme, &c., &c.) Order Confirmation Act, 1894, a provisional order made 
by the Board of Trade under the Railway and Canal Traffic Act, 1888, was con- 
firmed and given statutory force. By the order it was provided that the maximum 
tolls which the proprietors of the canals and navigations named in the schedule 
to the order should be entitled to charge should be the tolls and charges specified in 
the schedule. The Ouse and Foss navigations are both named in the schedule. 
The relevant class of merchandise is Class C. In the case of the Ouse the 
maximum toll for that class is $d. per ton per mile; in the case of the Foss it is 
3d. per ton. In the year 1908 disputes had arisen between the parties, the 
defendants having in the year 1899 succeeded to the rights and liabilities of the 
firm under the two agreements. A further agreement was entered into dated 
Oct. 29, 1908 (supplemental to the Ouse agreement and the Foss agreement), by 
which the plaintiffs and defendants made a working arrangement without giving 
up their respective claims. Clause 8 of that agreement is in the following terms : 


“Until notice in writing is given by the company to the corporation of their 
intention to cease from making the payment in this clause mentioned or until 
the corporation give notice in writing to the company of the desire of the 
corporation that such payment shall no longer be made the company shall 
make to the corporation a payment of £275 per annum for the purposes and 
to the account of the Foss navigation, such payment to commence 4s from 
the date hereof and to be and be deemed to be as from the date hereof an 
addition to the sum of £200 per annum which the said Henry Leetham 
Sidney Leetham Herbert Leetham and Henry Ernest Leetham ue by the 
Foss agreement covenant to pay to the corporation. And to be paid ks ae 
manner and subject to the like conditions as apply to the payment of the sal 
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sum of £200. Provided always and it is hereby agreed and declared that if 
such notice as hereinbefore mentioned is given by either the company or the 
corporation then and in such case the corporation shall forthwith repay to 
the company all such annual sum or sums of £275 (but not exceeding in any 
case twenty such annual sums) which has or have been theretofore paid by 
the company to the corporation under the provisions of this clause. % 


This agreement was acted upon, and in due course notice was given by the 
defendants of their desire to continue the payment of £200 per annum in lieu of 
dues for the further term of twenty years in accordance with the provisions of the 
Foss agreement. On July 11, 1921, the defendants gave notice of their intention 
as from that date to cease from making the payment of the £275 per annum 
mentioned in cl. 3 of the agreement of Oct. 29, 1908, and requiring repayment of 
all the annual sums of that amount, namely, £3,231 5s. 4d., paid to the corporation 
under the provisions of that clause. 

The question of the invalidity of these agreements on the ground of ultra vires 
had long been in the air. As far back as November, 1900, negotiations were on 
foot with the defendants with a view to avoiding proceedings for testing their 
validity. Such proceedings were again threatened or suggested in 1904 and 
counsel’s opinion was taken. Ultimately, the writ in this action was issued on 
Dec. 21, 1921, and the question now falls for decision. 

IXvidence was given before me as to the practical operation of the agreements, 
from which it appears that very much less was paid by the defendants under the 
two agreements for the tonnage carried than would have been paid if the tolls 
charged to other users of the navigation had been charged on the tonnage of the 
defendants’ goods. For the period of ten years, namely, 1910 to 1921 inclusive, 
the moneys actually paid by the defendants in respect of the Ouse work out at an 
average of 0-9d. per ton in respect of the Ouse, and an average figure of 0-7d. per 
ton in respect of the Foss. Had the prevalent tolls been charged, these averages 
would have been 3-2d. and 2-6d. respectively. The Foss figures include the extra 
£275 paid under the agreement of Oct. 29, 1908. This evidence must be considered 
with this qualification—that it by no means follows that the traffic of the defendants 
which was carried on the two rivers during the operation of the agreements would 
have been forthcoming to the same extent, or at all, if the agreements had not 
been entered into. But, in my opinion, the evidence is immaterial. The question 
of ultra vires is not to be decided by the pecuniary result of the bargain which 
was struck. If the bargain was at its date within the powers of the corporation, 
the fact that it turned out a bad bargain from their point of view would not convert 
it into an ultra vires transaction. Conversely, if it was at its date beyond the 
powers of the corporation, the fact that it proved a profitable one for the corporation 
would not render it intra vires. As I have already indicated, the plaintiffs are 
invested with statutory powers of charging such tolls, within limits, as they may 
deem necessary for the purpose of carrying on these two undertakings in which 
the public are interested. The effect of these two agreements is that they bind 
themselves for a period, the duration of which depends upon the volition of the 
defendants, not to exercise those powers as against them. No matter what 
emergency may arise during the currency of the agreements, the corporation have 
deprived themselves of the power to charge the defendants such increased tolls as 
might enable them to cope with the emergency. They have for so long a time as 
the defendants’ desire to that extent wiped out or fettered their statutory power. 
If that be, as [ think it is, the effect of these agreements, they are, in my opinion, 
agreements which are ultra vires the corporation. 5 

In Ayr Harbour Trustees v. Oswald (1) the question for decision was whether 
harbour trustees, In exercising statutory powers of purchase of land, could enter 
into a binding contract not in the future to exercise powers which they possessed 
to make erections on the land taken which would affect the frontage of the 
remaining land of the landowner. It was held that such a contract was void, it 
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not being competent for the trustees to dispense with the future exercise of such 
powers. Lorp Buiacksurn uses the following language : 


“TI think that where the legislature confer powers on any body to take lands 
compulsorily for a particular purpose, it is on the ground that the using of 
that land for that purpose will be for the public good. Whether that body be 
one which is seeking to make a profit for shareholders, or, as in the present 

B case, a body of trustees acting solely for the public good, I think in either case 
the powers conferred on the body empowered to take the land compulsorily 
are entrusted to them, and their successors, to be used for the furtherance of 
that object which the legislature has thought sufficiently for the public good 
to justify it in entrusting them with such powers; and, consequently, that 
a contract purporting to bind them and their successors not to use those 

C powers is void. This is, I think, the principle on which this House acted 
in Staffordshire and Worcestershire Canal Navigation Proprietors v. Birming- 
ham Canal Navigation Proprietors (2), and on which the late Master of the 
Rolls acted in Mulliner v. Midland Rail. Co. (3). In both these cases there 
were shareholders, but, said the Master of the Rolls: 


‘Now for what purpose is the land to be used? It is to be used for the 
purposes of the Act, that is, for the general purposes of a railway. It is a 
public thoroughfare, subject to special rights on the part of the railway 
company working and using. But it is in fact a property devoted to public 
purposes as well as to private purposes; and the public have rights, no 
doubt, over the property of the railway company. It is property which is 
allowed to be acquired by the railway company solely for this purpose, and 
it is devoted to this purpose.’ 





This reasoning, which I think sound, is a fortiori applicable where there are 
no shareholders and the purposes are all public.”’ 


Lorp Watson states the matter in this way : 


F “The case, according to the view which I take of the provisions of the Harbour 
Act of 1879, stands thus: The statute expressly says that the trustees shall, 
in all time coming, possess, and may, whenever they think fit, exercise the 
power of altering the condition of the harbour works ex adverso of the respon- 
dent’s land, so as to exclude direct access from it to the harbour. The minute 
lodged in the arbitration by Provost Steele as representing the present body 
G of trustees, especially declares that in future the trustees shall not possess, or 
at least shall not exercise, that power. To give effect to the terms of the 
minute would, in my opinion, be to affirm that the appellants have power to 
repeal the provisions of the Act, in so far as these apply to the land taken 
from the respondent; and as I can find no indication of an intention on the 
part of the legislature to vest any such power in the appellants, I think the 
minute is altogether invalid.”’ 


Lorp FiTzGERALD says : 
“T am of opinion that having so acquired that land for the purposes expressed 
in s. 4 and amplified in s. 10 of their special Act, they have no power in law 
to preclude themselves or their successors from the exercise of their statutable 
powers over it, as should be from time to time required for the purposes of the 
I harbour. The minuters are not bound by their own minute.” 
As Lorp BLACKBURN points out, this case only re-affirms the principles laid down 
* by the House of Lords in Staffordshire and Worcestershire Canal Navigation 
Proprietors v. Birmingham Canal Navigation Proprietors (2). 1 need not state 
the particular facts of that case; it will be sufficient if I read extracts from the 
judgments. Lorp CHELMSFORD uses the following language : 
“But the appellants contended that, although this may originally have been 
all they were entitled to under the Act of Parliament, yet that they have 
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since acquired a right to the quantity of water discharged from the respondent's 
locks into their canal by long user under the Prescription Act, 1832. The 
second section of that Act applies to a claim to the user of water which may 
be lawfully made at the common law, by custom, prescription, or grant. 
Custom and prescription are here out of the question, and if the respondents 
could not have granted the user of the water to the appellants, the Act is 
wholly inapplicable; but the respondents have not the water in their canal 
with an absolute power of dealing with it at their pleasure. When the canal 
was made under the provisions of the Act of 8 Geo. 3, the public had a right 
to use it upon the payment of tolls, and the respondents were bound to keep 
and maintain the canal in an efficient state for the passage of the traffic along 
it. They could not bind themselves that, for all time to come, a certain 
quantity of water should be discharged from their canal into that of the 
appellants, because it was impossible for them to know whether all the water 
beyond what was necessary to keep open the communication between the two 
canals would not be wanted for the purpose of their own canal. By a grant 
of the continual use of the quantity of water flowing from their canal into the 
canal of the appellants, the respondents would have fettered themselves in 
the exercise of the powers vested in them by the Act for extending, preserving 
and improving their canal, for which the application of all the water beyond 
what was necessary for keeping up the communication between the two canals 
might have been essential. Tio impose such a servitude upon the water in 
their canal as that contended for by the appellants would have been ultra vires 
of the respondents.”’ 


Lorp WESTBURY says : 


“But if the Prescription Act had been at all applicable it would be incumbent 
on the appellants to prove that the right founded on the claim by user might, 
at the beginning of, or during that user, have been lawfully granted to them 
by the respondents’ company. No such proposition can be maintained. Had 
any grant been made at any time by the respondents’ company of the right, 
now alleged by the appellants to have been acquired against them by user, 
such grant would have been ultra vires and void, as amounting to a contract 
by the respondents not to perform their duty by improving their navigation, 
and conducting their undertaking with economy and prudence.”’ 


The same principle underlies many other cases which show the incapacity of a 
body charged with statutory powers for public purposes to divest itself of such 
powers or to fetter itself in the use of such powers. I may refer, among others, 
to Mulliner v. Midland Rail. Co. (8), Taff Vale Rail. Co. v. Pontypridd U.D.C. (4), 
and Great Western Rail. Co. v. Solihull R.D.C. (5). The defendants relied mainly 
upon Hungerford Market Co. v. City Steamboat Co. (6), which, it was said, decided 
that it was within the powers of the plaintiffs (who had statutory power to charge 
tolls for the use of a wharf for landing or embarking passengers) to charge a lower 
rate to another steamboat company than the rate which they charged the defen- 
dants. The case decides, undoubtedly, that in the absence of an equality clause 
there is no obligation to charge the same rates to all. The question of the validity 
of the agreement with the other steamboat company never arose at all; no one 
challenged it. Indeed, the plaintiffs were asserting its validity and claiming 
equality of treatment on the lines of it. No question arose (such as arises here) 
as to the validity of an agreement which binds a body invested with statutory 
powers not to exercise them against the will of another. Another decision relied 
upon by the defendants was Strick v. Swansea Canal Co. (7). But that case merely 
decided that, even when an equality section exists, there is no obligation to charge 
equal rates for different distances and in different circumstances. No such question 
arose for decision as falls to be decided in the present case. : 

For the reasons which I have given I am of opinion that the Ouse agreement 
and the Foss agreement were agreements which were at the date of their execution 
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ultra vires the plaintiffs. An ultra vires agreement cannot become intra vires by 
reason of estoppel, lapse of time, ratification, acquiescence or delay. This really 
disposes of the action, but certain other contentions were raised by the plaintiffs, 
as to some of which I may properly say a few words. The plaintiffs alleged that 
the agreements gave an undue or unreasonable preference or advantage to or in 
favour of the defendants, and were, therefore, void under s. 2 of the Railway and 
$ Canal Traffic Act, 1854. I am not, however, satisfied that it is open to the 
plaintiffs to attack the agreements on that ground before this court in view of the 
provisions of s. 6 of the same Act. In the action I declare that the Ouse and Foss 
agreements were and are illegal and invalid on the ground that they were and are 
beyond the powers of the plaintiffs. As regards the counter-claim, the defence 
thereto was abandoned at the trial and there will be an order on the plaintiffs to 
J pay to the defendants the sum of £3,231 5s. dd. As to costs, the plaintiffs have 
raised some contentions which they failed to establish and they resisted the counter- 
claim up to trial. In the circumstances I think justice will be done if no order is 
made as to costs either of the action or counter-claim. 


Solicitors: Sharpe, Pritchard & Co., for Percy J. Spalding, York; Halse, Trustram 
é Co., for A. E. Hewitt, York. 


{Reported by J. L. Denison, Esq., Barrister-at-Law.| 
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Re CITY EQUITABLE FIRE ASSURANCE CO., LTD. 


F [Court oF APPEAL (Sir Ernest Pollock, M.R., Warrington and Sargant, L.JJ.), 
July 8, 4, 7, 8, 9, 10, 11, 1924] 
[Reported [1925] 1 Ch. 407; 94 L.J.Ch. 445; 183 L.T. 520; 
40 T.L.R. 853; [1925] B. & C.R. 109] 


Company—Auditor—Duty—Verification, not detection—Ezercise of reasonable 
care and skill in circumstances of case—Proper custody of securities—In- 
demnity against loss incurred by act done or omitted except ‘‘wilful neg- 
lect or default’—Conduct to which will a party—Reckless carelessness 
—Validity of article containing indemnity—Companies (Consolidation) Act, 
1908, s. 113 (2). 

Company—Winding-up—Misfeasance summons—Summary procedure—No new 

H rights conferred by Companies (Consolidation) Act, 1908, s. 216 °(1). . 
Section 215 (1) of the Companies (Consolidation) Act, 1908 (now 8. 833 (1) of 
Companies Act, 1948), which provides: ‘‘Where in the course of winding-up a 
company it appears that any. . - officer of the company has . . . been guilty 

of anv misfeasance . . . in relation to the company, the court may . . . examine 

into the conduct of the. . . officer, and compel him to... contribute such 

I sum to the assets of the company by way of compensation in respect of the 
_.. misfeasance .. . as the court thinks just,”’ dealt only with procedure and 

did not give any new rights. It provided a summary mode of enforcing in the 
liquidation of a company existing rights which might have been enforced by 

the company itself or its liquidator in an ordinary action. dhl 

The duty of the auditor of a company is verification, not detection. He is 

a watchdog, not a bloodhound.’’ He need not be suspicious as distinct from 
reasonably careful. It is nothing to him whether the business of the company 
is being conducted prudently or imprudently, profitably or unprofitably. His 
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duty is confined to verifying the facts which it is proposed to state in the 
balance sheet, and ascertaining and stating the true financial position of the 
company at the time of the audit. He is not an insurer ; he is not bound to 
do more than exercise reasonable care and skill in making inquiries and investi- 
gations, and what is reasonable care must depend on the circumstances of the 
case, e.g., whether there are any circumstances giving rise to suspicion. In 
dealing with the securities of a company he must satisfy himself that they are 
held by a trustworthy and responsible person, be that person a bank, an indi- 
vidual, or a firm (e.g., stockbrokers). It is for the auditor to use his dis- 
cretion, judgment, and discrimination as to whom he should trust. Where 
an auditor found that large blocks of the company’s securities were held by a 
firm of stockbrokers, the senior partner in which was the chairman of the 
company and accepted a certificate from that firm as to the securities held by 
them, and their value, held, that the auditor should have insisted on the 
securities being put in proper custody and reported the matter to the share- 
holders. 

Section 113 (2) of the Act of 1908 [see now s. 162 (1) of and Sched. IX to 
the Act of 1948] prescribes the duties of an auditor. By art. 150 of the articles 
of a company: ‘‘The ... auditors . . . of the company . . . shall be indem- 
nified and secured harmless out of the assets and profits of the company from 
and against all losses . . . and expenses . . . which they . . . shall or may 
incur or sustain by or by reason of any act done, concurred in, or omitted, 
in or about the execution of their duty . . . except such as they shall incur or 
sustain by or through their wilful neglect or default. . . .’’ ‘‘Wilful neglect 
or default’’ there meant misconduct to which the will was a party as dis- 
tinguished from accident, and it involved that a person misconducted him- 
self who knew and appreciated that it was wrong conduct on his part in the 
existing circumstances to do or omit to do the particular thing and yet inten- 
tionally did or omitted to do it regardless of consequences, or acted with 
reckless carelessness, not caring what the results of his carelessness might be. 
An error of judgment, e.g., in accepting as trustworthy what was later proved 
to be untrustworthy, did not, therefore, amount to ‘‘wilful neglect or default”’ 
within the article. Section 113 (2) imposed duties on auditors; it said 
nothing about how those duties should be performed. That was left to be 
determined by the general rules which governed the duties of auditors, whether 
those rules were to be derived from the ordinary law or from the terms under 
which the auditor was employed. Article 150 specified one of the terms of the 
employment of the auditors by the company, it did not limit the nature or 
extent of the auditors’ duties as laid down in s. 113 (2), and, therefore, it was 
not ultra vires as being in conflict with that subsection. An act or omission 
by an auditor which was excused by art. 150 did not give rise to any liability 
under s. 215 of the Act of 1908. : 


Notes. As stated in the judgment of the Master of the Rolls (infra) s. 118 (2) 
and s. 215 (1) of the Companies (Consolidation) Act, 1908, have been replaced by 
s. 162 (with Sched. IX) and gs. 333 (1) of the Companies Act, 1948 (3 Hatspcry’s 
STATUTES (2nd Edn.) 452), respectively. 

_ Distinguished : Re City of London Insurance Co. (1925), 41 T.L.R. 521. Con- 
sidered: Re Munton, Munton v. West, [1927] 1 Ch. 262; Re Winsor Steam Coal 
Co. (1901), Ltd., [1929] 1 Ch. 151; Re Vickery, Vickery v. Stephens, [1931] All 
ies 562. Referred to: Henry v. Arthur Foster, Henry v. Joseph Foster, 
ok A ec een 145 L.T, 225; Belleville v. Palatine Hotel and Buildings 

As to the position and duties of auditors, see 6 Hauspury'’s Laws (8rd Edn.) 
383-388; and as to misfeasance proceedings generally, see ibid 5 621-628 F - 
cases see 9 Digest (Repl.) 586-590 and 10 Dicrst (Repl.) 043-053. par 
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A Cases referred to: 
(1) Re Canadian Land Reclaiming and Colonizing Co., Coventry and Diron's 
Case (1880), 14 Ch.D. 660; 42 L.T. 559; 28 W.R. 775, C.A.; 10 Digest 
(Repl.) 9438, 6479. 
(2) Re Brazilian Rubber Plantations and Estates, Ltd., [1911] 1 Ch. 425; 80 
B L.J.Ch. 221; 103 L.T. 697; 27 T.L.R. 109; 18 Mans. 177; 9 Digest (Repl.) 
492, 3227. 
(3) Cavendish Bentinck v. Fenn (1887), 12 App. Cas. 652; 57 L.J.Ch. 552; 57 
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Appeal by the liquidator from an order of Romer, J., made on a misfeasance 
summons in the winding-up of a company taken out against the directors and the 
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auditors of the company. The appeal related only to the decision of the learned 
judge dismissing the summons as against the auditors. 


Topham, K.C., Bennett, K.C., and Harold Christie for the liquidator. 
Stuart Bevan, K.C., and George Phillips for the defendant auditors. 


SIR ERNEST POLLOCK, M.R.—This case is important in the sense that it has 
arisen in the course of the liquidation of a notable re-insurance company with 
many and considerable liabilities. The company was at one time prosperous, and 
in a short time it was brought to a tragic end by the fraud of its chairman, who 
was later convicted and sentenced to a term of imprisonment. No development 
of the law is involved in its termination and the problems raised can be solved by 
the application of principles already well ascertained. In the course of the liqui- 
dation of the City Equitable Co. summonses for misfeasance under s. 215 (1) of 
the Companies (Consolidation) Act, 1908 [now s. 331 (1) of Companies Act, 1948], 
were taken out by the liquidator against the directors of the company and against 
Messrs. Langton and Lepine, who had for some years acted as auditors of the 
company. Messrs. Langton and Lepine are auditors of good standing in the city 
of London, and the appeal is in respect of a judgment given by Romer, J., upon the 
case as presented against them. The learned judge came to the conclusion that 
the liquidator was not entitled to recover against either the directors or the 
auditors, and the liquidator has appealed before us claiming that the judgment, so 
far as it has held that the auditors were not liable, ought to be reversed. 

I do not propose to re-state all the facts, but I must, I think, to make my 
judgment intelligible, first refer to certain features which have been the subject 
more particularly of discussion in this court. The balance-sheets of the City 
Equitable Fire Insurance Co. for the years 1919, 1920, and 1921 were all audited 
by Messrs. Langton and Lepine, and they all contain the proper statement: 


‘We have obtained all the information and explanations we have required. 

In our opinion, such balance-sheet is properly drawn up so as to exhibit a true 

and correct view of the state of the company’s affairs according to the best of 

our information and the explanations given us as shown by the books of the 

company.”’ 

But it is said as against Messrs. Langton and Lepine that they were guilty of a 
dereliction of their duty as auditors, and that, if they had fulfilled that duty, the 
disaster which overtook the company would not have occurred, or, at any rate, 
would not have been of such magnitude, and some of the losses incurred by the 
company would have been avoided. It is, I think, important to mention one or 
two of the features of these balance-sheets. We have before us a very careful and 
helpful summary of the errors in the balance-sheets presented to us, and it appears 
that in each of the balance-sheets a course was adopted whereby it was made to 
appear that there were a larger number of investments in British government 
Securities than was in fact the case. It is also said that a larger amount was 
represented as being loans at call or short notice than was the fact, that instead 
of securities being available in the hands of the company itself or of its bankers, 
some of them were in the hands of Ellis & Co. [see infra], and in fact had been 
pledged by them, and that if the auditors had been more careful they would have 
discovered these discrepancies between the real facts and those which were pre- 
RAY Sir neem Passing to the balance-sheet for 1920, it appears to 
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loan to Mansell, which had grown from over £6,000 in 1919 to £52,000 in 1920, had 
reached the figure of £96,000 in 1921. The sum due from Ellis & Co. in 1921 was 
over £73,000, but was included in ‘‘Cash at bank or in hand,"’ and there was, 
contrary to the fact, a very much larger representation of investments in govern- 
ment securities. 

When one approaches this case, quite apart from the question of law with which 
I shall have to deal later, it is of the first importance to remember that one is 
looking into facts which have been subjected to the scrutiny and have been ex- 
plained by the ability of accountants who have come in to look at all the books— 
not only the books of the City Equitable company, but also the books of Ellis & Co. 
It is not easy to reconstruct the true position as it stood before the auditors when 
they were called upon to do their duty in the three successive years in which their 
conduct is challenged. It is also proper to remember that when a big disaster has 
occurred such as the failure of this company there is, on the part of some, a desire 
to find a scapegoat who can be made responsible and possibly make good some of 
the losses which have occasioned disaster to so many. But it is the duty of the 
court, as far as possible, to endeavour to ascertain what was the problem pre- 
sented to the auditors, and what was the knowledge available to them at the time. 
It is right to say that the audit in these three successive years, which was carried 
out by Mr. Lepine, the partner entrusted with it, was performed with diligence 
and care. It occupied something like from six to eight weeks, and in a passage in 
his judgment, Romer, J., gives a striking testimony from the evidence to which 
he adds his own authority to show that he was quite satisfied that Mr. Lepine had 
been both diligent and discriminating and had endeavoured to bring the very best 
of his abilities to bear on the problem before him. Romer, J., cites a passage from 
the evidence of Mr. Van de Linde, who testified to the care and accuracy displayed 
by Mr. Lepine in the audit, and he sets out the actual passage in his judgment. 
Mr. Van de Linde says this: ‘‘As far as the figures are concerned, I think there is 
great accuracy right through.’’ Then, in answer to the question : ‘‘In fact, through- 
out, always putting aside these matters we have to address ourselves to, speaking 
generally, throughout, the greatest care shown and accuracy achieved?’’ he said, 
“Yes.’? The learned judge, at the close of his judgment, says that he is convinced 
“that throughout the audits Mr. Lepine conducted he honestly and carefully dis- 
charged what he conceived to be the whole of his duty to the company.’’ That 
judgment was delivered after the learned judge had had an opportunity of hearing 
a great number of cases cited to him and a good number of addresses from counsel, 
and after he had spent many days in the hearing and trial of the case. I should 
like, myself, to add that upon the facts presented to us it appears that Mr. Lepine 
did ask for explanations which do him credit, for it must be remembered that he 
had to overcome, if he was to succeed in the task which it is now suggested he 
ought to have succeeded in, the cunning of a dishonest chairman, and he had to 
circumvent the ingenuity of the general manager who was concerned at the same 
time in obtaining for himself an agreement which I should describe on its face as 
fraudulent. Mr. Lepine had, therefore, set before him a task which must be a 
difficult one at any time, but one about which, if he failed in it, there would only 
have been recorded of him that he failed to do what would have been a very signal 
achievement if he had succeeded, because we are to remember, not only what was 
the position of the City Equitable company, its directors and its chairman, but the 
position of Ellis & Co. Ellis & Co., of which the chairman of the company, Gerard 
Lee Bevan, was the senior partner, was a firm of stockbrokers of good standing 
and large business on the London Stock Exchange. Bevan was a man credited 
with very great ability and of high standing as a financier. 

Mr. Lepine did discover in the course of his enquiries three points which I 
desire to mention. With regard to the loan to Mansell, he pointed out in 1920 
that it had reached a figure of £52,000, whereas the only minute he could find 
relating to it authorised the sum of £15,000, and not more, to be advanced to 
Mansell. He made inquiries, and he received the answer from Bevan himself 


490 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep. 


that a minute would be duly recorded authorising the loan up to the amount at 
which it stood, namely, £52,000. It appeared to be all right to Mr. Lepine from 
this fact that all the cheques by which the loan had been made, and some slips 
attached to them, if I read the evidence rightly, bore the signatures of directors, 
so that it was not a case in which the manager appeared to be helping himself to 
the money of the company, but one in which the directors were placing in the 
manager's hands, for some reason which Mr. Lepine may or may not have appre- 
aiated sums which totalled up to £52,000. But Mr. Lepine did discover the 
discrepancy between the amount of the authorised loan and the amount of the 
actual loan, and he required and was promised that the matter should be regu- 
larised in due course by a minute. Again, in 1920, he discovered a matter which 
he also desired to put right. There was an investment in which the City Equitable 
company was concerned in some ranch in Brazil, and payments were made, appar- 
ently through Ellis & Co., for the development of that ranch. It appeared that at 
the time the balance-sheet of 1920 was produced a sum of £161,000 had been paid 
through [llis & Co. to the account or for the purposes of the development of the 
ranch, and Mr. Lepine discovered that the actual amount authorised according to 
the minute was £150,000, and no more. We are told that Ellis & Co. in some way 
or the partners of Ellis & Co., or Bevan, or, at any rate, one of what I may call 
the group of persons concerned, who would be in touch with Mr. Lepine, were also 
interested in this adventure. When Mr. Lepine called attention to the fact that 
£161,000 had been sent or dispatched, or placed in Ellis & Co.’s hands for the 
purpose of the ranch, and that that exceeded the authorised amount by £11,000, 
he was then told, either by Mansell or by Bevan, that in the circumstances Ellis & 
Co. would debit it to their account. I suppose in business that meant that it was 
not a matter of very great concern, if all had gone well, whether this money was 
advanced to the ranch by Ellis & Co. or a partner in Ellis & Co., or one of the 
persons concerned in it. The sum of £11,000 was comparatively not a very large 
one, and whether it was debited to one account or another was a matter of little 
moment. As a matter of fact, in consequence of the information Mr. Lepine 
received, it was debited to Ellis & Co., and at that time I think there is no doubt 
from the evidence that Ellis & Co. could have drawn, or certainly were supposed 
to be able to draw, a cheque for £11,000. That £11,000 is found included in the 
sums at call or short notice, but it is due to Mr. Lepine to say that his diligence 
did bring him to discover what, at any rate, was not presented to him in a light 
which was easy to discover, and which must have required some persistence on his 
part, first of all to discover, and then to put right. Another matter—there were 
so-called “‘window-dressing’’ schemes, and here I think one has to be very careful 
because at the end of each year the auditor would discover what had happened 
down to Feb. 28, the date at which the accounts closed, but he would not neces- 
sarily know what had happened in subsequent years during the time he was con- 
ducting the audit. It is true that if one takes the three balance-sheets together 
and casts them in the form of a chart, one can see that an increasing amount of 
window-dressing was going on, and that there is a rise of the figures which are 
manipulated for the purpose of window-dressing, and, therefore, it is easy to read 
a danger signal from such a chart. No such chart was available to Mr. Lepine, 
and we have to take the books singly which were before him—the books, be it 
remembered, of the City Equitable company only. Therefore, it is not right to 
treat the evidence which is now before us, and its significance as being plain in 
tits years 1919, 1920, and 1921 to Mr. Lepine. 

The claim is brought in accordance with the procedure which is rendered avail- 
able by s. 215 of the Companies (Consolidation) Act, 1908 [now s. 333 of the 
Companies Act, 1948], and as an argument was presented to us for which some 
foundation could be given in substance based upon s. 215, I desire to say, though 
this is not the first time that it has been said, that that section deals only with 
dhevipichs and does not give any new rights. It provides a summary mode of 
enforcing existing rights, and I think that is abundantly shown by Coventry and 
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Dixon's Case (1), Re Brazilian Rubber Plantations and Estates, Ltd. (2), and 
Cavendish Bentinck v. Fenn (3). In Cavendish Bentinck v. Fenn (8) Lorp Mac- 
NAGHTEN gives in a sentence or 80, as he so often does, a really sufficient summary, 
the other cases being true illustrations of the principle which he enunciates. He 
says (12 App. Cas. at p. 669): 


“That section creates no new offence, and . . . it gives no new rights, but 
only provides a summary and efficient remedy in respect of rights which, apart 
from that section, might have been vindicated either at law or in equity. ... 
It has been settled that the misfeasance spoken of in that section is not mis- 
feasance in the abstract, but misfeasance in the nature of a breach of trust 
resulting in a loss to the company.”’ 


I will not refer to the other cases, but Coventry and Diron’s Case (1), Re Brazilian 
Rubber Plantations and Estates, Ltd. (2), and Re Jubilee Cotton Mills, Ltd. (4), 
are illustrations which affirm that s. 215 is a procedure section. It is also true 
that the shareholders of the company are entitled to the protection which is given 
them by statute. Counsel for the liquidator tried to suggest that some protection 
is to be found in s. 215, and that for the purposes of the article, which I shall have 
to deal with in a moment, protection which is given by statute cannot be over- 
come by an article. There is no doubt that shareholders are entitled to protection, 
and illustrations of the protection to which they are entitled may be found in 
Re Peveril Gold Mines, Ltd. (5), Payne v. Cork Co. (6), and Newton v. Birmingham 
Small Arms Co. (7). Taking that last case, it was there attempted by means of 
an article to prevent a disclosure being made of a reserve fund to which a portion 
of the profits of the company was transferred, and it was held that this could not 
be done by resolutions or by articles, because any such resolution or article would 
be inconsistent with the obligations imposed upon the auditors by s. 23 of the 
Companies Act, 1900, which was then the section in force [see now Companies Act, 
1948, s. 162, Sched. IX]. No doubt, therefore, we must take it, as in these cases 
and in a number of other illustrations, that the shareholders are entitled to receive 
the protection given to them by statute in the particular case, and by the particular 
section which has been illustrated or referred to in those cases. 

I come, therefore, to consider what is the protection in relation to auditors which 
is given by statute. That is to be found ins. 1138 (2) of the Act of 1908 [s. 162 of 
and Sched. IX to the Act of 1948]. By that subsection it is provided that 


“The auditors shall make a report to the shareholders on the accounts 
examined by them, and on every balance-sheet laid before the company in 
general meeting during their tenure of office, and the report shall state—(a) 
whether or not they have obtained all the information and explanations they 
have required; and (b) whether, in their opinion, the balance-sheet referred 
to in the report is properly drawn up so as to exhibit a true and correct view of 
the state of the company’s affairs according to the best of their information 
and the explanations given to them, and as shown by the books of the 
company.” 

The balance-sheets of the three successive years I have referred to in form com- 
plied with that section. They all contain the usual statement made by auditors, 
so that prima facie the auditors here have discharged their duty. Then it is said 
that these auditors have failed particularly in their duty in respect of three matters 
charged against them. Those three matters are: ‘‘(i) Their misdescriptions in the 
balance-sheets of the debts of Ellis & Co. and Mansell by including them under 
‘loans at call or short notice’ or ‘loans,’ or in the case of part of Ellis & Co.’s debt 
under the heading of ‘cash at bank and in hand,’ and their consequent failure to 
disclose to the shareholders the existence of those debts. (ii) Their failure to 
detect the fact that much larger sums were in the hands of Ellis & Co. at the date 
of each of the balance-sheets than were so included. (iii) Their failure to detect 
and report to the shareholders the fact that a number of the company’s securities 
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which were in the custody of Ellis & Co. were being pledged by that firm to its Al 


customers.” ; 
What is the standard of duty which is to be applied to the auditors? That is to 


be found and sufficiently stated, I think, in Re Kingston Cotton Mill Co. (No. 2) 
(8). From what I have already said it is quite easy to charge a person after the 
event and say: ‘‘How stupid you were not to have discovered something which, 
if you had discovered it, would have saved us and many others from many sorrows.”’ 
But it has been well said that an auditor is not bound to be a detective or to 
approach his work with suspicion or with a foregone conclusion that there is 
something wrong. ‘‘He is a watchdog, but not a bloodhound.’’ That metaphor 
was used by Lopes, L.J., in Re Kingston Cotton Mill Co. (No. 2) (8). Perhaps, 
casting metaphor aside, the position is more happily expressed in the phrase used 
by Sarcant, L.J., who said that the duty of an auditor is verification and not 
detection. The Kingston Cotton Mill Case (8) is important, because a good deal 
of sanction is given to those rather epigrammatic phrases. Linpiey, L.J., says 
([1896] 2 Ch. at p. 287): 


“It is not sufficient to say that the frauds must have been detected if the 
entries in the books had been put together in a way which never occurred to 
anyone before suspicion was aroused. The question is whether, no suspicion 
of anything wrong being entertained, there was a want of reasonable care on 
the part of the auditors in relying on the returns made by a competent and 
trusted expert relating to matters on which information from such a person 
was essential.”’ 


The judgment of Lopgs, L.J., as well as that of Kay, L.J., may be looked at in 
support of the words of Linpiey, L.J., and also in support of what I have called 
the epigrammatic way of putting the auditors’ duty. Let us apply that to the 
present case. Mr. Lepine went in and spent six or eight weeks with his clerks 
upon these books. In many ramifications of the City Equitable company he finds 
on the whole that all the entries are properly made and all the accounts are in order. 
He finds in particular that a larger sum has been lent to Mansell than was author- 
ised but he finds that apparently it was the practice of the directors to pay cheques 
to him. He finds that the amounts of the cheques which were drawn in his favour 
were entered up. It is not a case in which the cheques had been drawn and not 
entered or found in the books in which they ought to have been found; but the 
sum was not the sum authorised, though it was all there in the books, and he 
turns for guidance and advice to those persons from whom he is entitled to receive 
guidance and advice. He turns to the chairman, whose position at that time I 
described, and he turns to Mansell, who is obviously a man of commanding posi- 
tion, and on all occasions on which he does so he gets from them satisfactory 
answers or satisfactory promises. One applies this test at a time when no sus- 
picion of anything wrong was entertained—was there a want of reasonable care on 
the part of the auditors in relying on facts given by competent and trusted experts 
relating to matters in respect of which information from such persons was essential ? 
I think you can put it interrogatively in this way. Who could be trusted, who 
could give the information, where would you seek for it more authoritatively than 
from Bevan and from Mansell? It seems to me, therefore, that when you apply 
the standard of care to be exercised you find that in the course of the audit Mr. 
Lepine has prima facie applied or conformed to the right standard as laid down 
by the Court of Appeal, a standard to which, on the facts, Romer, J., says he did 
conform. His diligence is undoubted, and, for my part, I think that, in estimating 
whether or not you ought to give weight to what Mr. Lepine in fact did dinooeds 
as indicating that he was on the path to discover, if he possibly could, anything 
that was awry, you do find in the cases where he was successful in detecting 
something that was awry, illustration of his diligence and determination to dis- 
cover what was discoverable. 


Dealing, therefore, with the first two claims—that is the claim in respect of the 
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loans at call or short notice—Mr. Lepine had, it seems to me, information which 
would justify him in putting down those items as loans, and I agree with the 
learned judge that the putting in of the words ‘‘at call or short notice’’ really was 
not misleading and did not cause any wrong result. The learned judge says: 


“Tf the description of them in the balance-sheet as ‘loans’ would have in- 
duced any director or shareholder to make some inquiry as to their nature, 
which he was induced to refrain from making by reason of their description 
as ‘loans at call or short notice,’’ the matter would be different. But not only 
is this inherently improbable, there is actual evidence that it was not so.’’ 


Then he points out that there was a variation between ‘‘loans at call or short 
notice’’ and ‘‘loans’’ and that the attention of Mr. Milligan, one of the respon- 
dent directors, was called to it and he made some inquiries about it, upon which 
some plausible explanation was received from Bevan merely on the point why the 
loans were so large, not what their character was and whether they were at call 
or short notice, because be it remembered at that time the company was in good 
credit, and I do not suppose that the idea that they would ever be in any difficulty 
if they required money, and had to turn outside their own circle for it, would 
have created any difficulty at all in the minds of those who either were directors 
or were constantly dealing with them. It seems to me, therefore, that the learned 
_ judge is quite right in the way he deals with the first claim. 

Then I come to the second—the alleged failure of the auditors ‘‘to detect the fact 
that much larger sums were in the hands of Ellis & Co. at the date of the balance- 
sheet than were so included.”’ I will come to the question of the signed certificates 
in a moment, but the mere fact that Ellis & Co. at the time owed £73,000, or that 
they put down £11,000 to Ellis & Co., does not seem to me to indicate a danger 
signal at all. So far as any answers were to be received, or likely to be received, 
they would be favourable both to Ellis & Co. and to the City Equitable company. 
Where you have an atmosphere of complete confidence, indeed of a confidence 
based on success up to that time in financial matters, it seems to me that there is 
no reason for the auditors to hesitate about accepting the view which the company 
at that time presented to them in their draft balance-sheet—that this was a legiti- 
mate way of dealing with the overplus of money due on the Brazilian ranch 
account, or money due at that time from Ellis & Co., and the fact that Mr. Lepine 
was unsuccessful in detecting the cunning is quite another matter from saying 
that he failed to use competence and intelligence in conducting his duties. 

I now come to the last point, part of which is contained in the third charge, and 
that is the failure to detect that much larger sums were in the hands of Ellis & Co. 
at the date of the balance-sheet, and the failure to detect and report that the 
securities were in the hands of Ellis & Co. Upon that matter I wish to say a word 
or two as to the evidence. In fact Mr. Lepine inquired of the bank and obtained 
a certificate from the bank that a certain number of securities were in their hands, 
and he then turned to Ellis & Co. and he received from them, under the signature 
of “Ellis & Co.”, a certificate attached to the document, apparently not by Mr. 
Bevan, but by one of the partners, that a number of securities were in the hands 
of the stockbrokers. It is said it was quite wrong to accept the certificate of the 
stockbrokers and we are asked to accept the evidence of Mr. Cash and Mr. Van 
de Linde as meaning that one may accept the certificate of a bank apparently in 
all cases, but one may never accept the certificate of stockbrokers. I cannot agree 
that the evidence is so to be read, or was intended by the witnesses to be so 
understood. What I think the witnesses meant to express was this. Banks in 
the ordinary course do hold certificates of securities for their customers; it is part 
of their business to do so, and, therefore, certificates in the hands of bankers are 
in their proper custody, and if then a bank is a reputable bank, a bank which 
holds a high position, one may legitimately accept the certificate of that bank 
because it is a business institution in whose custody one would expect both to 
find and to put securities, and also it is respectable; but the fact that it calls 
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itself a bank does not seem to me to conclude the matter either one way or the 
other. On the other hand, it may be said that it is the duty of an auditor not to 
take a certificate as to possession of securities except from a person who is not only 
respectable—I should prefer to use the word “trustworthy ’‘—but is also one of 
that class of persons who in the ordinary course of their business do keep securities 
for their customers, and it may be said that a stockbroker does not in the ordinary 
course of his business keep securities for his customers, and, therefore, he is ruled 
out because the auditor ought not to accept from a person of that class, whether he 
be respectable or not, a certificate that he has securities in his hands. Accepting 
the rule as so stated, that it is right to find the securities in the hands of a bank 
whose business it is to hold securities, and applying the proviso that the bank must 
be one that is trustworthy, it seems to me that the rule may prima facie be a right 
one to follow, but it is going too far to say that in no circumstances may one be 
satisfied with a certificate that securities are in the hands of a stockbroker, because 
it seems to me that in the ordinary course of business one must from time to time, 
and one legitimately may, place in the hands of stockbrokers securities for the 
purpose of their dealing with them in the course of their business. With a large 
institution like the City Equitable company, having a very considerable number of 
investments to make and securities to sell, it may well be that for the convenience 
of all parties it may have been a useful method of business, even if examined with 
the most exiguous care, for the directors to have decided that they would in the 
interests of their business leave securities of a considerable amount in the hands 
of their stockbrokers, who, I suppose, at that time held a position not less trust- 
worthy or respected than the City Equitable company itself. I, therefore, do not 
wish in any way by anything that I say to discharge the auditors from their duties 
as laid down in the Kingston Cotton Mill Case (8), far less do I wish to discharge 
them from their duty of seeing that securities are held and accepting the certifi- 
cate that they are so held from a respectable, trustworthy, and responsible person, 
be that person a bank or an individual; but in applying my mind to the facts of 
this case I am not content to say that simply because a certificate was accepted 
otherwise than from a bank, therefore there was necessarily so grave a dereliction 
of duty as to make the auditors responsible. I think in the light of the evidence 
which has been given it is for the auditor to use his discretion, judgment, and 
discrimination as to whom he shall trust; indeed I think that is the right way to 
put a greater responsibility on the auditors. If one merely discharges him by 
saying he accepted the certificate of a bank because it was a bank one might 
lighten his responsibility. I think he must take a certificate from a person who 
is in the habit of dealing with and holding securities, and whom he, on reasonable 
grounds, believes to be, in the exercise of the best judgment, a trustworthy person 
to give such a certificate. Therefore, I by no means derogate from the responsi- 
bility of the auditor, I rather throw a greater burden upon him, but at the same 
time I throw a burden on him in respect of which the test of common sense and 
common-sense habits can be applied, rather than impose on him a rigid rule which 
is not based on any principle either of business or common sense. 

_Then we come to the responsibility which the learned judge finds, and I think 
rightly, falls upon Mr. Lepine. What is that? He finds that in respect of these 
securities Mr. Lepine did what he ought not to have done by accepting from 


Ellis & Co. a statement of the securities which they, at that time, declared that 
they held. The learned judge says: 


“In my judgment, not only did Mr. Lepine commit a breach of his duty in 
accepting, as he did from time to time, the certificate of Ellis & Co. that they 
held large blocks of the company’s securities, but he also committed a breach 
of his duty in not either insisting upon those securities 
custody, or in reporting the matter to the shareholders.’ 


As I have said, the learned judge also finds that in what he did Mr. Lepine acted 
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honestly and in all good faith, ‘‘holding the mistaken belief as to what his duty 


was.’’ I agree with the learned judge. It seems to me that Mr. Lepine has made 
a mistake, and a grave mistake. In justification of him it may be said that every 
artifice was brought into play in order to deceive him, and to maintain the apparent 
responsibility and trustworthiness of Ellis & Co. But that does not discharge 
him from having put aside what I have described as the rule of the road applied 
with this proviso as to business rules and common sense. Therefore Mr. Lepine 
would, prima facie, be liable in respect of that dereliction of duty. But then we 
find that art. 150 contains important words limiting the responsibility of the 
officers of the company, including the auditors, who are not to be liable for any 


“loss, misfortune, or damage which may happen in the execution of their 
respective offices or trust, or in relation thereto, unless the same shall happen 
by or through their own wilful neglect or default respectively.” 


I do not agree with the argument that that article is ultra vires. It does not seem 
to me that it offends at all against s. 113 in the sense that it is a contradiction of 
it. It seems to me that s. 113 laid statutory duties upon the auditor, and in doing 
so called on him to perform those duties and give the information required to the 
best of his ability according to the particulars contained in the books of the com- 
pany. Once one has a duty to be performed according to the information given 
and explanations offered, obviously a discretion is to have play, and it seems to 
me that the article may quite properly be valid in the sense that it is to discharge 
the auditor from what may be called technical errors, in common parlance, defaults 
for which he may be held liable in law, but which he may have unconsciously 
committed. What do the words of the article mean? First of all, it is to be 
observed they are in respect of neglects or defaults, and it is not unimportant to 
observe that the words are not ‘‘acts or omissions,’ but they are ‘‘neglects and 
defaults,’ and the observations of BRAMWELL, L.J., in Lewis v. Great Western 
Rail. Co. (9) ought to be borne in mind, in which he deals with the case of wilful 
misconduct, calling attention to the fact that it is not wilful conduct, but wilful 
misconduct. It seems to me that we have here to deal with a case where there 
has been neglect or default, and then to see whether or not it is wilful. 

I come, therefore, to consider the meaning of the word ‘‘wilful.’’ In Re Young 
and Harston’s Contract (10) (81 Ch.D. at p. 175) there is a well-known passage in 
the judgment of Bowen, L.J., in which he says : 


“It [the word ‘wilful’] generally, as used in courts of law, implies nothing 
blameable, but merely that the person, of whose action or default the expression 
is used, is a free agent, and that what has been done arises from the spon- 
taneous action of his will. It amounts to nothing more than this, that he 
knows what he is doing, and intends to do what he is doing, and is a free 
agent.”’ 

There are numerous other cases, to which we have been referred, but in Re London 
Corpn. and Tubbs’ Contract (11) ({1894] 2 Ch. at p. 536) it is to be observed that 
Linpuey, L.J., says: 

“T confess that I am more disposed to concur with Lorp BramweELu’s obser- 
vations on the term ‘wilful misconduct,’ in Lewis v. Great Western Rail. Co. 
(9). They are, in my opinion, quite consistent with Bowen, LJ.’s observations 
in Re Young and Harston’s Contract (10) if it be borne in mind that Bowen, 
L.J., presupposed knowledge of what was done, and intention to do it, and 
was not addressing himself to a case of an honest mistake or oversight. 


Lopes, L.J., in dealing with Re Young and Harston’s Contract (10) and Lewis v. 
Great Western Rail. Co. (9), says ({1894] 2 Ch. at p. 539) : 
“Tt is difficult to lay down any general definition of ‘wilful.’ The word is 
relative, and each case must depend on its own particular circumstances. 


He also says this: 
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“Tf the neglect or default in this case arose from the voluntary act of the A 
parties, either awake or asleep, with reference to their rights and interests, and 
did not at all arise from the pressure of external circumstances over which- 
they could have no control, I apprehend that the neglect or default was wilful.”’ 


He is there quoting from the judgment of SHapweL, V.-C., in Elliott v. Turner 
(12). Kay, L.J., also agrees with the general view which is presented by LinDLey, B 
L.J. Lorp Atverstone, C.J., in Forder v. Great Western Rail. Co. (13), a later 
case, adopting the definition given in an Irish case, with which he expressed his 
agreement, says ({1905] 2 K.B. at p. 535): 
‘‘Wilful misconduct in such a special condition means misconduct to which 

the will is a party as contradistinguished from accident, and is far beyond any 

negligence, even gross or culpable negligence, and involves that a person wil- 0 

fully misconducts himself who knows and appreciates that it is wrong conduct 

on his part, in the existing circumstances to do, or to fail or omit to do, as the 

case may be, a particular thing, and yet intentionally does, or fails or omits to 

do it, or persists in the act, failure or omission regardless of consequences? 

The addition which I would suggest is, ‘or acts with reckless carelessness, not 

caring what the results of his carelessness may be.’ ”’ D 


I agree with that definition quoted by Lorp ALversTone, with the addition he 
proposes to make to it. It seems to me in close accord with the previous decisions 
to which I have already referred, and to give a proper meaning to the words which 
are before us. I then come to consider whether or not within that meaning of 
““wilful’’ the conduct of Mr. Lepine was wilful so as to render him responsible, or 
is he relieved by the terms of art. 150? We find the auditor confronted with a lot B 
of deceit. We find him fulfilling, year by year, his duty in a manner which has 
certainly received the praise of those who have given evidence about it and of the 
learned judge who heard the whole of the facts. We find that on a number of 
occasions he was successful in putting what was wrong, or attempting to put 
what was wrong, right, and, therefore, one finds that so far as his will and volition 
went he was attempting to do his duty. In those circumstances, when one finds F 
a default which has been made, and one finds an error of judgment in accepting as 
trustworthy what is now proved to be untrustworthy, can one say within the 
definition that he has been guilty of wilful neglect or default? For my part, for 
the reasons I have indicated, and on the evidence to which I have called attention, 
it seems to me impossible so to characterise Mr. Lepine’s conduct. He did not, 
to my mind, shut his eyes to conduct which he thought needed criticism; what he @ 
did was, in common with a great number of other persons, he thought the persons 
with whom he was dealing were trustworthy, and, as pointed out in the cases cited 
to us, but which I do not stop actually to quote, it has been pointed out again 
and again that in such circumstances he was entitled to accept the statements 
which were made to him by those whom he was entitled to trust, when he had no 
reason or cause for suspicion. It seems to me that the learned judge has quite 
rightly and accurately applied the law to the facts when he says: ‘“‘If in certain 
matters he fell short of his real duty it was in all good faith he held a mistaken 
belief as to what that duty was,’’ and that the auditor conducted the audits 
honestly and carefully. He committed an error of judgment, an error which 
might have caused the company or its directors to take a different course, and 
might have possibly saved some portion of the disaster, but in what he did I [ 
cannot find he was guilty of wilful misconduct, and, therefore, it appears to me 
art. 150 protects him. In those circumstances I am of opinion that the learned 
judge was right in the judgment which he has given, and that this appeal ought 
to be dismissed, and dismissed with costs. y 


WARRINGTON, L.J.—This is an appeal from an exceedingly clear, careful, and 
thorough judgment of Romer, J. As I agree with the conclusions at which he has 
arrived, it is unnecessary to deal in detail with many of the features that have 
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been the subject of discussion here, but there is at least one question of general 
interest and importance on which I think it is desirable in deference to the argu- 
ments which have been addressed to us that I should express my own views iene 
few words as possible. That question is the construction of art. 150, which is, to 
say the least of it, not uncommonly found in articles of association, and its affect 
(if any) in modifying or otherwise the ordinary legal obligations of an auditor, 
eps having regard to s. 113 and s. 215 of the Companies (Consolidation) 

The ordinary duties and obligations of an auditor without reference to this or 
any other special article or stipulation as to the terms of his employment, are 
stated by Linptey, L.J., in full in Re London and General Bank (No. 2) (14). It 
is unnecessary to read the whole of that part of his judgment which deals with the 
point, but I think it is, perhaps, desirable to read the following passage (({1895]| 
2 Ch. at p. 682): 


“It is not part of an auditor’s duty to give advice, either to directors or 
shareholders, as to what they ought to do. An auditor has nothing to do with 
the prudence or imprudence of making loans with or without security. It is 
nothing to him whether the business of the company is being conducted pru- 
dently or imprudently, profitably or unprofitably. It is nothing to him whether 
dividends are properly or improperly declared, provided he discharges his own 
duty to the shareholders. His business is to ascertain and state the true 
financial position of the company at the time of the audit, and his duty is 
confined to that.” . 


s He proceeds to discuss in what way he is to perform that duty in reference to 
examining the books of the company and verifying the statements contained there- 
in in order that he may be able truly to certify that which he has to certify under 
the Companies Acts. Then he goes on to point out that an auditor is not an 
insurer; that he is not bound to do more than exercise reasonable care and skill 
in making inquiries and investigations; and, further, that what is reasonable care 
in any particular case must depend upon the circumstances of that case. Again, in 
Re Kingston Cotton Mill Co. (No. 2) (8), Linvtey, L.J., in dealing with one 
particular point that arose in that case, says ([1896] 2 Ch. at p. 284): 


“Tt was further pointed out that what in any particular case is a reasonable 
amount of care and skill depends on the circumstances of that case; that if 
there is nothing which ought to excite suspicion, less care may properly be 
considered reasonable than could be so considered if suspicion was or ought to 
have been aroused. These are the general principles which have to be applied 
to eases of this description. I protest, however, against the notion that an 
auditor is bound to be suspicious as distinguished from reasonably eareful.”’ 


In that case it was, accordingly, held that the auditor was entitled to accept the 
certificate of the company’s manager, though on subsequent investigation it turned 
out that the manager had been for some years defrauding the company, and that 
his certificate was intended to cover up those frauds. The duty of the auditor is 
to verify the facts which it is proposed to state in the balance-sheet, and in doing 
so to use ordinary and reasonable skill. I need say no more about the general 
duties of an auditor. 

The next question is to consider what is the true construction of art. 150, and 
whether that article bears upon or modifies what would, in the ordinary course, be 
his prima facie duty and responsibilities—not so much his duty as his responsi- 
bilities. The relevant part of the article is in these terms. 

“None of them [certain directors and officers who have been enumerated, 
including the auditors] shall be answerable for any loss, misfortune or damage 
which may happen in the execution of their respective offices or trusts or in 
relation thereto, unless the same shall happen by or through their own wilful 


neglect or default respectively.”’ 
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In the first place, I think that that article, as the learned judge has held, expressly 
in the case of the directors, and impliedly, if not expressly, in the case of the 
auditors, does in such a case as the present form part of the contract between 
the company and the auditors, and for the reason that auditors are engaged with- 
out any special terms of engagement. When that is the case, if the articles con- 
tain provisions relating to the performance by them of their duties and to the 
obligations imposed upon them by the acceptance of the office, I think it is quite 
plain that the articles must be taken to express the terms upon which the auditors 
accept their position. Of course, if the terms of their employment are expressed 
in a separate document, that document must be taken to define the conditions of 
their engagement, and it would not be proper to assume any implied terms either 
from the provisions of the articles or elsewhere. But in the present case I think it 
is quite plain that the terms of art. 150 do, according to their proper construction, 
whatever that may be, effect a modification in what would prima facie be, but for 
that article, the obligation and liability of the auditors. What, then, is the effect 
of the article? It is, I think, plainly in some way, whatever that may be, when 
one ascertains its true construction, to excuse the auditors from being answerable 
for loss occurring in relation to their office, except in the particular events which 
are therein specified, namely, those which happen by or through their own wilful 
neglect or default, and that it would be improper to describe as a misfeasance any 
act or omission of the auditors which, having regard to that article, would not 
result in their being answerable for the loss which may be occasioned thereby. 
That last remark becomes important when one has to deal with the argument 
addressed to us on the construction of s. 215. 

What, then, is the meaning of a loss which happens by or through their own 
wilful neglect or default? Bear in mind that the words are not ‘‘by or through 
their own wilful act or omission.’’ We have, therefore, not merely to look at the 
act or omission in itself and see whether there was a conscious will impelling the 
person in question to commit that act or to omit to do the thing which is suggested 
to be wrongly omitted, but we have to consider whether the neglect or default was 
or was not wilful. In saying that, I am only really repeating what was said in 
much better language than I can find to use by Bramwe.L, L.J., in Lewis v. Great 
Western Rail. Co. (9). He was there dealing with a case of wilful misconduct with 
reference to a business doeument—a contract by a railway company for the carriage 
of goods by railway—and he says (3 Q.B.D. at p- 306) : 


sce 


Wilful misconduct’ means misconduct to which the will is a party, some- 
thing opposed to accident or negligence; the misconduct, not the conduct must 
be wilful. It has been said, and I think, correctly, that, perhaps, one con- 
dition of ‘wilful misconduct’ must be that the person guilty of it should know 
that mischief will result from it. But to my mind there might be other 
‘wilful misconduct.’ I think it would be wilful misconduct if a man did an 
act not knowing whether mischief would or would not result from it. I do not 
mean when in a state of ignorance, but after being told: ‘This may or may 
not be a right thing to do.’ He might say: ‘I do not know which is right, 
and I do not care. I will do this.’ I am much inclined to think that would 
be ‘wilful misconduct,’ because he acted under the supposition that it might 
be mischievous, and with an indifference to his duty to ascertain whether it 
was mischievous or not. I think that would be wilful misconduct.’’ 

He goes on at the end of his judgment to deal with th 

“T cannot think that there wa 
the learned judge could properly 


e facts of the case and Says: 
8 evidence in this case to show, or on which 
ree find that the men who packed these cheeses— 
who were in London, a place from which much Cheshire cheese is probably 
not exported—knew that they were doing wrong, or, at all events, that they 
were aware that mischief might result, and that they improperly failed to 
inform themselves as to whether mischief would or would not result from it.*’ 
Brett, L.J., says (8 Q.B.D. at p. 210): 


A. 


B 


C 


A 
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“In a contract where the term ‘wilful misconduct’ is put as something 
different from and excluding negligence of every kind, it seems to me that it 
must mean the doing of something, or the omitting to do something, which it 
is wrong to do or omit, where the person who is guilty of the act or the omis- 
sion knows that the act which he is doing, or that which he is omitting to do, 
is a wrong thing to do or to omit; and it involves the knowledge of the person 
that the thing which he is doing is wrong; I think that if he knows that what 
he is doing will seriously damage the goods of a consignor, then he knows that 
what he is doing is a wrong thing to do; and also, as my Lord has put it, if it 
is brought to his notice that what he is doing or omitting to do, may seriously 
endanger the things which are to be sent, and he wilfully persists in doing that 
against which he is warned, careless whether he may be doing damage or not, 
then I think he is doing a wrong thing, and that that is misconduct, and that 
as he does it intentionally he is guilty of wilful misconduct; or if he does, or 
omits to do, something which everybody must know is likely to endanger or 
damage the goods, then it follows that he is doing that which he knows to be 
a wrong thing to do. Care must be taken to ascertain that it is not only 
misconduct but wilful misconduct, and I think that those two terms together 
import a knowledge of wrong on the part of the person who is supposed to be 
guilty of the act of omission.”’ 


Romer, J., dealing with that point, says: 


“But if that act or omission amounts to a breach of his duty, and, therefore, 
to negligence, is the person guilty of wilful negligence? In my opinion, that 
question must be answered in the negative unless he knows that he is commit- 
ting and intends to commit a breach of his duty, or is recklessly careless in the 
sense of not caring whether his act or omission is or is not a breach of duty.” 


With that summary of the result of the authorities I agree. It is said that that 
view of the meaning of the words ‘‘wilful neglect or default’’ is inconsistent with 
what has been decided by the courts in certain cases with reference to the duties 
of trustees, and also with the judgment, or what is supposed to be the true effect 
of the judgment of Bowen, L.J., in a vendor and purchaser's case (Re Young and 
Harston’s Contract (10)). With all respect to counsel who cited those trustee cases 
to us, I think there is great danger of being misled if we attempt to apply decisions 
on the duties of trustees to a case relating to the conduct of persons in the position 
of the auditors in this case. In the case of trustees there are certain definite and 
precise rules of law as to what a trustee may or may not do in the execution of 
his trust, and it is no answer for a trustee to say, if, for example, he invests the 
trust property in his hands in a security which the law regards as an unauthorised 
security: ‘‘I honestly believed that I was justified in doing that.’’ No honest 
belief will justify him in committing that which is a breach of such a rule of law, 
and, therefore, the question which we have to determine in expressing a view on 
the construction of such words in a contract like the present is not solved by seeing 
how the question has been determined in a case relating to the duties of a trustee. 

With regard to Re Young and Harston’s Contract (10), when the judgment of 
Bowen, L.J., is read in connection with the facts of that case it seems to me that 
it is not inconsistent either with the decision in Lewis v. Great Western Rail. Co. 
(9) or with that at which Romer, J., has arrived in the present case, and for this 
reason. In Re Young and Harston’s Contract (10) the default in question was 
that the vendor being under an obligation to execute on Sept. 8 a conveyance of 
property which he had agreed to sell to the purchasers, went abroad two days 
before, leaving no address, so that it was impossible for him to execute the con- 
veyance on that day. That was plainly a default—not proceeding from ignorance, 
but plainly a wilful default—because the vendor had himself put it out of his 
power, apparently deliberately, to do that which he was bound to do on that day. 
That was held to be wilful default. The words of Bowen, L.J., must be read with 
reference to the facts before him; and there is nothing in his analysis of the mean- 


a 
500 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep. 


ing of the word ‘‘default’’ and the meaning of the word ‘‘wilful’’ which in any way A 
conflicts with what I venture to say I think is the true mode of dealing with the 
construction, not of either word by itself, but of the entire expression wilful 
neglect or default.’’ I think, therefore, that Romer, J., was quite right in arriving 

at the conclusion that a person is not guilty of ‘‘wilful neglect or default unless he 

is conscious that in doing the act which is complained of, or in omitting to do the 
act which is said he ought to have done, he is committing a breach of his duty, B 
and also, as he said, recklessly careless whether it is a breach of duty or not. 

Then it is said that if the article has that effect, and if, as I think it does, it 
modifies the prim& facie obligation of the auditors, it is contrary to the provisions 
of s. 113 and s. 215 of the Companies (Consolidation) Act, 1908. With all respect 
I cannot agree. Section 113 does not lay down any rule at all as to the amount of 
eare or skill, or investigation, or anything of that kind, which is to be brought to G 
bear by the auditors in performing the duties which are imposed upon them. All 
that the section imposes upon the auditors is the duty of making a report to the 
shareholders upon the accounts which they examine and upon every balance-sheet 
laid before the company in general meeting during their tenure of office, and to 
state in their report whether or not they have obtained all the information and 
explanations which they have required, and whether, in their opinion, the balance- J) 
sheet referred to in the report is properly drawn up so as to exhibit a true and 
correct view of the state of the company’s affairs, according to the best of their 
information and explanations given to them and as shown by the books of the 
company. It says nothing as to what they are to do in order to form that opinion, 
or to ascertain the truth of the facts to which they are to certify. That is left to 
be determined by the general rules which, in point of law, are held to govern the R 
duties of the auditors, whether those rules are to be derived from the ordinary 
law, or from the terms under which they are to be employed. Article 150, there- 
fore, in no way conflicts with s. 118 of the Act. 

With regard to s. 215, if I am right in what I have already said, it is plain that 
nothing is referred to in that section as a misfeasance, except an act or default 
which would, having regard to the relations between the auditors and the company, F 
be a misfeasance or a breach of trust causing a loss to the assets of the company, 
and if, therefore, there is some act or omission on the part of the auditors which, 
having regard to the provisions of art. 150 in the present case, or to a similar 
article in any other case, does not give rise to any liability to the company, then, 
in my opinion, it gives rise to no liability under s. 215. I think that is made 
perfectly plain, especially by the speech of Lorp Macnacuten in Cavendish Ben- G 
tinck v. Fenn (3) which has always been accepted as accurately stating what was 
the settled law with regard to the construction of s. 165 of the Companies Act, 
1862, which corresponds to s. 215 of the Act of 1908. It seems to me, therefore, 
that art. 150 has such effect as according to its true construction it ought to have 
on the obligations and liabilities of the auditors, and that Romer, J., was quite 
right in the conclusion at which he arrived in that respect. H 

That being the true construction and the actual effect of art. 150, was there any- 
thing which the auditors in the present case either did or omitted to do, which 
was such an act or omission, wilful default, or neglect on their part? I do not 
propose to go through the evidence upon that point. I think it is enough for me 


to read what Romer, J., says and to say that I th i . 
iad . oroughl , . 
clusion. He says: ughly agree with his con I 


“T have heard Mr. Lepine’s evidence in the witness-box, and I have in- 
spected many of the numerous documents prepared by him for the purposes 
of the audits which he conducted. I am convinced that throughout the selina 
that he conducted he honestly and carefully discharged what ‘he conceived to 
be the whole of his duty to the company. If in certain matters he fell short 


of his real duty it was because, in all good faith, h . 
’ t h 5 : 
what that duty was." 8 aith, he held a mistaken belief of 
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It seems to me that, agreeing with that view, I must agree with the conclusion at 
which Romer, J., has arrived that the application of the official receiver against 
the auditors fails. 

I only desire to add this. Romer, J., came to the conclusion that, but for 
art. 150 he would have held, and did hold, that there was negligence on the part 
of the auditors in regard to the inspection of the securities which were, in fact, 
in the possession or ought to have been in the possession of Ellis & Co., and as to 
which that firm gave a certificate which was accepted by the auditors. With 
regard to that, I will only say this: We have not heard counsel for the auditors on 
that point, and it is at least arguable—I will not say more than that—that in the 
particular circumstances of the present case there was not in fact negligence on 
the part of the auditors, even without reference to art. 150. I do not say that I 
differ from Romer, J., I only think that it is fair to Mr. Lepine to say that, not 
having heard counsel for the auditors on that point, the matter is one which is at 
least worthy of argument. 

On the whole, therefore, I agree that the appeal must be dismissed with costs. 


SARGANT, L.J.—I would examine the questions here in a different way from 
that in which they were presented to us. I will take, first, the question whether 
the terms of art. 150 are effective to limit or restrict the extent of the prima facie 
liability of the auditors. As to this the decisions in Coventry and Dizon's Case 
(1) and Cavendish Bentinck v. Fenn (3) conclusively established that s. 215 of the 
Companies (Consolidation) Act, 1908, which corresponds in almost precise words 
with the old s. 165 of the Act of 1862 is a procedure section only, and merely pro- 
vides a summary remedy for enforcing in the liquidation of a company such liabili- 
ties as might have been enforced by the company itself, or by its liquidator, by 
means of an ordinary action. It is not immaterial to observe that in view of the 
fact that this principle had been clearly laid down in the Court of Appeal in the 
year 1880 with reference to s. 165 of the Companies Act, 1862, the provisions of 
that section with no substantial change are re-enacted by s. 215 of the Companies 
(Consolidation) Act, 1908. In so re-enacting this section it is, in my judgment, 
impossible to suppose that the legislature meant to give to the re-enacted section a 
meaning different from that so authoritatively attributed to the similar section 
which it replaced. 

We have, therefore, to consider whether, if the company here had brought an 
action against the auditors for neglect or default, the defendants would have been 
entitled to avail themselves of the protection given to them by the article in 
question. I can see no reason why they should not do so. The article does not 
limit the nature or extent of the auditors’ duties under s. 113. It is in no way 
contrary to the scheme of the Act, and such cases as Re Peveril Gold Mines, Ltd. 
(5) and Payne v. Cork Co., Ltd. (6) seem to me to have no application whatever to 
this case. The article merely operates to limit the liability of the officers of the 
company by relieving them from the consequences of certain kinds of neglect or 
default. It might as well be said that a clause of this kind in trust deeds should 
be inoperative, because it would tend to induce trustees to be negligent of the 
interests of their cestui que trust. The truth is that such restrictions on liability 
may, and, I think, often do, operate to protect rather than harm beneficiaries, 
because they prevent honest and responsible persons from being frightened away 
from accepting an office whieh might otherwise involve them in various unmerited 
and unexpected losses notwithstanding perfect honesty on their part. That being 
so, we have to consider how the matter would stand if the company itself was 
suing the auditors, and for this purpose we must deal with the question what 1s Me 
extent of the protection given to the auditors by reason of the latter half of art. 15 : 
What is the meaning of the exception ‘‘wilful neglect or default’’ in that article: 
Romer, J., has analysed with great care the cases on the subject, and, . my 
opinion, he has, as a result of that analysis, come to a correct conclusion. A : ae 
judgment, the word ‘‘wilful’’ in this phrase 1s of importance, and means tha 
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officer in question is consciously acting, or failing to act, in 4 decree instr: aa a i 
It may, no doubt, be for him to show that this is not so, and I o no ; ink he 
would be protected if he simply failed to give any ee Bi the 
question of his duties if he acted recklessly and without caring whet ee a 
fulfilling them or not. But, in my judgment, these words excuse an officer if, 
through mere inadvertence or error of judgment, and while endeavouring honestly 

to carry out his duty he does or omits to do something which, apart from these B 
words might have rendered him liable. I need not carry the definition further, 

for as will be seen this is enough, having regard to the view I take of the facts. 

As to the facts it seems to me that there is little, if any, dispute. There are 
two circumstances on which special stress should be laid. The first is the very 
great care exercised by Mr. Lepine in the performance of his duties, a cireum- 
stance to which marked attention is drawn in the judgment of the learned judge. 0 
There was obviously on the part of the auditors an honest and diligent performance 
of their duties to the best of their ability, and that is a fact of the utmost impor- 
tance. The second is that in this particular case Mr. Lepine was, in fact, dealing 
with a most unusual state of things, a combination in Mr. Bevan of exceptional 
ability, exceptional reputation, and quite exceptional roguery. Bevan had suc- 
ceeded in deceiving not only all the other directors of the company, but all his D 
numerous partners of the firm of Ellis & Co., and he was able on behalf of Ellis 
& Co. to cause corroboration to be given to statements made by the company, 
independent corroboration by innocent persons, his own partners, although those 
persons had, in fact, derived their information from Bevan himself. Counsel for 
the liquidator suggested that the statements in the balance-sheet made a gradual 
and increasing divergence from the truth, and in so doing were inspired by some- B 
one in the background who was trying more and more to conceal the real state of 
things. I suppose he meant by Bevan, or possibly by Mansell. But I think that 
this circumstance is rather in favour of the auditors than against them. If these 
statements had been made on the initiative of the auditors themselves there might 
have been some ground for suspicion, but when what they do is to adopt the 
phraseology of a rogue and fail to detect the implications arising from that phrase- F 
ology it seems to me that the circumstance that that is all they are doing is one 
very definitely in their favour. 

The heads under which the auditors were sought to be rendered liable are sum- 
marised very clearly by Romer, J., in his judgment. As regards the first two heads 
I do not propose to say anything. I only deal with the last head, namely that 
connected with the leaving of the securities in the custody of the brokers. In the G@ 
first place, I think that the strict rules as to trustees do not necessarily apply to 
limited companies in all their rigour. Trustees are dealing with other persons’ 
property. Limited companies are dealing with their own funds. It may well be 
that certain companies may find it advantageous to allow brokers or agents to hold 
or to have free access to securities which trustees are not entitled to do. That is 
a matter, it seems to me, for the internal regulation of a company, having regard AH 
to the character of its business. Speaking generally, I should have thought it was 
inadvisable to leave marketable securities with brokers or other persons not accus- 
tomed, like bankers or safe-deposit companies, to hold and keep securities as part 
a their ordinary business, and in any ordinary case I think it would be desirable 

at auditors should call attention to and require some justification for a practice 
of this kind. But the matter seems to me to be essentially one of degree, and one [ 
er ee by the definite and strict rules which govern the conduct 
Mai taste Sasa cee It would not be right that auditors should deliber- 
at ciety a ) ee below the ordinary standard, because the 
Mla be dinceschae oom ealing are persons of specially high reputation. It 
stance. But I cannot find th tae cic psa on woeaee of that circum- 
qldiede dks Ahead t e auditors here did deliberately adopt any lower 
bal thistightiewad Mie ; Tt. Lepine was, in my view, adopting the standard which 

8 proper standard and one which was not definitely below any 
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standard to which he was accustomed in ordinary transactions. Here I wish to 
express my opinion that undue stress was laid by counsel for the liquidator on the 
effect of the evidence of Mr. Van de Linde and Mr. Cash. They seemed to treat 
the practice of those persons as if it had been embodied in a written or printed 
code. I think that is to treat the matter altogether too rigidly, and even taking 
the practice of Mr. Van de Linde and Mr. Cash as they stated it before the court, 
there was a considerable border line of undefined territory, in which the auditor 
had to be guided by his own personal view of what was sufficient in all the cireum- 
stances of the case. In my judgment, therefore, it is impossible to treat Mr. 
Lepine as having gone contrary to a well-defined or well-recognised practice such 
as could only have been justified in most exceptional circumstances. 

I desire to add that I do not wish definitely to say that I agree with the view 
that has been taken by Romer, J., that, apart from art. 150, the auditors would 
have been liable. We have not heard on that point any argument on behalf of 
the auditors, and I can quite see that there might be an argument of considerable 
force which might be addressed to us to prevent our holding that they were neglect- 
ful or were in default apart from the special provisions of that article. But having 
regard to the provisions of that article, and having come to the conclusion, as I 
have, that the very most that can be said against Mr. Lepine is that he committed 
an honest error of judgment, I am clearly of opinion that he is protected, even if 
he were otherwise liable, by the special and concluding words of art. 150. 


Solicitors: Linklaters & Paines; W. S. Pennefather (Stoneham & Sons). 
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KELLY AND ANOTHER v. BARRETT 


[Court or AppraL (Sir Ernest Pollock, M.R., Warrington and Sargant, L.JJ.), 
May 18, 14, 15, 1924] 


[Reported [1924] 2 Ch. 379; 94 L.J.Ch. 1; 182.L.T. 117; 
40 T.L.R. 650; 68 Sol. Jo. 664] 


Sale of Land—Restrictive covenant—Enforcement—Covenant attached to land of 
unadopted road—Road taken over by local authority—Freehold of surface no 
longer in covenantee. 

By a building agreement, dated May 11, 1877, and four conveyances, dated 
May 11 and 14, 1880, land was sold by the predecessor of the plaintiff M.-W. 
to the plaintiff K. and his partner, subject to a covenant that: ‘No buildings 
other than messuages for private residences . . . shall be erected on the property 
or when erected shall be used for any purpose other than for private resi- 
dences.”’ Later in 1880 the plaintiff K. and his partner sold part of the land, 
with a house built thereon, to H. subject to the covenants contained in the 
conveyance of May 11, 1880. This plot of land faced a road which at that time 
had been dedicated to the public by M.-W.’s predecessor, but had not been 
taken over by the local authority. In 1882 the road was taken over by Me 
local authority. Subsequently, M.-W.’s predecessor and K.’s partner at 
and the rights conferred on the vendor by the agreement and conveyances t 
1877 and 1880 became vested in M.-W. Shortly before the present action ime 
defendant purchased the property conveyed to H. in 1880. It was oes 
that she must be taken to have constructive notice of the restrictions . e 
agreement and conveyance of 1877 and 1880. She proceeded to use the house 
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as a nursing home, which, she admitted, was technically a breach of covenant, Al 
but there was nothing on the exterior of the house to show that it was being 
used otherwise than as a private residence and no nuisance or damage was 
caused to the plaintiffs. In an action by the plaintiffs to enforce the covenant, 
Held: (i) on the facts, applying the test laid down by Parker, J., in 
Elliston v. Reacher (1), [1908] 2 Ch. at p. 384, no building scheme had been 
formed with regard to the land the subject of the agreement of May 11, 1877; Bi 
for the covenant to be enforceable against the defendant it must be attached to 
some land; the site and soil of the road on which the property abutted was land 
to which the benefit of the covenant might be attached, but when the road was 
taken over by the local authority its soil became vested in that authority to the 
depth to which it was necessary for the authority to possess it in order to 
maintain it and for its use for public purposes; thereafter the land below that C! 
depth was not land the occupation and enjoyment of which was liable to be 
affected by a breach of the covenant; and, therefore, the land now possessed by 
M.-W. as the representative of the original covenantee was no longer land to 
which the benefit of such a covenant could properly be attached, and the 
covenant was not enforceable. 
The requirements of a building scheme discussed. Di 


Injunction—Covenant—Enforcement—No privity of contract between plaintiff 
and defendant—No damage caused by breach. 

Held (by Tomun, J., but doubted, without deciding the question, by the 
Court of Appeal): there being no privity of contract between M.-W. and the 
defendant, and the breach of covenant complained of, though admitted to be 
technically a breach, having caused no nuisance, annoyance, or damage, in any 
event it was not a proper case for an injunction. 


Notes. Referred to: Lawrence v. South Country Freeholds, Ltd., [1939] 2 All 
E.R. 503. 

As to restrictive covenants, see 14 Hatssury’s Laws (8rd Edn.) 559 et seq. 
(building schemes at pp. 565-568), and ibid. (2nd Edn.), vol. 29, p. 441 et seq. F 
For cases see 40 Dicest (Repl.) 837 et seq. As to injunctions to enforce covenants, 
see 21 Hatssury’s Laws (3rd Edn.) 379 et seq.; and for cases see 28 Dicest (Repl.) 

818 et seq. 
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Appeal from a decision of Tomuin, J. 

D In and prior to the year 1877, Sir Spencer Maryon-Wilson was the owner of a 
large estate in Hampstead, and agreed to sell part thereof, being the land the 
subject-matter of the agreement next hereinafter mentioned, to two brothers, 
Herbert Kelly, and the plaintiff Edward Kelly, who were carrying on the business 
of builders in partnership. The agreement for sale was dated May 14, 1877, and 
was made between Sir Spencer Maryon-Wilson, as vendor, of the one part, and 

E Herbert Kelly and Edward Kelly, as purchasers, of the other part. By cl. 1 the 
vendor agreed, subject to the conditions thereinafter contained, to sell and the 
purchasers to purchase at the price of £39,400 the several pieces or parcels of land 
respectively situate on either side of Fitzjohn’s Avenue, Hampstead, which were 
delineated, and with their respective abuttals and boundaries shown on the plan 
drawn in the margin of the second side of the agreement and thereon coloured pink, 

F and the inheritance thereof in fee simple in possession free from incumbrances. 
Clause 2 provided : 


“The purchasers having paid a deposit of £1,000 at the time of the signing of 
this agreement shall pay off the residue of their said purchase money by yearly 
instalments of not less than £5,000 each (except as to the last instalment 
which shall be the sum of £8,400), each of which shall be payable on Mar. 25 
G in each year and shall be paid by the purchasers at the office of Messieurs Bell, 
Steward & Co., of 49, Lincoln’s Inn Fields (the vendor's solicitors) to the 
vendor or as he shall in writing direct, it being an express condition of this 
sale that the whole of the said purchase money of £39,400 shall be paid off by 
the purchasers before or at the latest on Mar. 25, 1884, and the first payment 
H of such instalments shall be made on Mar. 25, 1878.” 


Clause 8 provided that the purchasers should pay interest on so much of the 
purchase money of £39,400 as should for the time being remain unpaid at or after 
the several rates thereinbefore respectively mentioned from the time possession of 
the hereditaments was given to the purchasers to Mar. 25, 1878, at certain rates 
mentioned in that clause. By cl. 13 it was provided : 


1 


‘‘Ag goon as the purchasers shall in writing have without any reservation or 
qualification whatsoever but absolutely and irrevocably accepted the title 
shown by the vendor to the whole of the property hereby agreed to be sold it 
shall be lawful for the purchasers to enter on all or any particular portions or 
portion of the property for the purpose of erecting and building and executing 
and doing thereon such dwelling-houses and other buildings works and things 
as hereinafter mentioned and generally for commencing and carrying on the 
building operations referred to or contemplated in or by these presents.”’ 
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By cl. 14: 
“The purchasers shall on or before June 24, 1878, lay out and expend a sum of 
at least £5,000 in building such houses as are hereinafter provided and within 
six months after they shall have entered on any portion of the land hereby 
agreed to be sold for the purpose of building any house or other permanent 
erection thereon shall erect and for ever thereafter maintain good and sufficient 
brick walls of the height of not less than 5 ft. 6 in. each as boundary walls’’ 

as therein mentioned. Other provisions related to the erection of proper boundary 

fences. Clause 18 provided : 
‘‘All the dwelling-houses built on the land hereby agreed to be sold shall either 
face or have their front entrance facing to Fitzjohn’s Avenue aforesaid and no 
buildings of any kind other than walls or fences not less than 5 ft. 6 in. in 
height (to be constructed subject to the approval aforesaid) or gateways 
porticos or bay windows shall be erected or placed on the east side of that 
avenue nearer the east footway thereof than the dotted building line shown on 
the plan.”’ 

Clause 19 provided : 
‘‘No dwelling-houses or portions of dwelling-houses shall be erected on the 
land hereby agreed to be sold of less value than £2,000 in the case of each 
detached house and of less value than £1,400 in the case of each semi-detached 
house... .”’ 

By cl. 20: 
“No buildings other than messuages for private residences and the stabling as 
hereinafter referred to shall be erected on the property or when erected shall 
be used for any purpose other than for private residences.”’ 

Clause 24 provided : 
‘The purchasers shall at their option be entitled to have either one conveyance 
made to them by the vendor of the whole of the land hereby agreed to be pur- 
chased when the whole of the said purchase money of £39,400 and all the 
interest becoming payable thereon shall have been paid and this agreement 
shall in all respects have been completely performed by the purchasers or they 
shall (subject to the conditions hereinafter in this clause contained) be entitled 
to have conveyances of separate portions of the said lands made to them from 
time to time by the vendor on the terms of having paid or of then paying for 
such portions such a sum of money as after the rate of £2,750 per acre shall be 
properly payable as the purchase money therefor and all interest at the rates 
respectively aforesaid accruing payable on the whole or balance of such pur- 
chase money up to the time of the payment thereof, and of there then being 
in the opinion of the surveyor for the time being of the vendor erections and 
buildings of the cost value of £3,000 in the whole standing and being on other 
portions of the land not so conveyed such erections and buildings being houses 
properly roofed in and sufficiently drained. As regards the lands so included 
im any partial or separate conveyance all the stipulations of this agreement 
shall have been fully complied with.”’ 

Clause 25 provided : 


‘Every conveyance made to the purchasers shall be according to a model form 
marked ‘A’ and signed by the parties hereto as showing their approval thereof 
but not by way of conveyance or assurance.”’ 

The land the subject-matter of the agreement consisted of a piece of land on the 
east side of and fronting upon Fitzjohn’s Avenue, between Akenside Road on the 
north and Belsize Lane on the south, and a piece of land on the opposite and west 
side of and fronting upon Fitzjohn’s Avenue between Nutley Terrace on the north 
and College Crescent on the south. The land did not include any part of the site 
of Fitzjohn’s Avenue, which at that time had apparently been ‘dedicated by Sir 
Spencer to the public, but had not been taken over by the local authority. The 
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model form of conveyance ‘‘A’’ was headed ‘‘Model deed to meet case of works not 
completed,’’ and it is expressed to be made between Sir Spencer Maryon Maryon- 
Wilson, of the first part, Herbert Kelly and Edward Kelly, of the second part, and 
[the sub-purchaser from the Kellys], of the third part. After recitals that 
Sir Spencer was seised and that Sir Spencer had agreed with the Kellys for the 
sale to them of several pieces of land, one of which was the piece of land therein- 
after described, and that it was agreed that the Kellys should be entitled to have 
conveyances of separate portions on the terms provided by the agreement, and that 
the Kellys, acting under the authority of the agreement, entered upon the land and 
built and executed thereon a number of dwelling-houses and other buildings it 
continued: ‘‘And whereas the said Herbert Kelly and Edward Kelly have agreed 
with [the sub-purchaser] for the sale to him of the said piece of land’’ at a price 
which is named, 





‘‘And whereas the sum of money which after the rate of £2,750 per acre is the 
sum properly payable to the said Sir Spencer Maryon-Wilson as the purchase 





money for the said piece of land . . . was the sum of pounds and the 
whole of that sum has been paid to him. ... And Whereas all the conditions 
imposed by the said agreement for sale . . . between [Sir Spencer and the 
Kellys] have so far as regards the said piece of land . . . been performed.”’ 


The deed then witnessed that, in consideration of the appropriate sum paid to Sir 
Spencer, and the balance of the purchase price by the sub-purchaser paid to the 
Kellys, Sir Spencer, at the request of the Kellys, granted to the sub-purchaser, his 
heirs and assigns 





‘‘all that piece of land situate on the side of the new public road called 
Fitzjohn’s Avenue in the parish of St. John’s, Hampstead, in the county of 
Middlesex, which is delineated and with its abuttals and boundaries shown on 
the plan drawn in the margin of these presents and thereon coloured 
Reserving, however, to the said Sir Spencer Maryon-Wilson his heirs and 
assigns the full right to build [on certain adjoining land up to the boundary | 
and also the right in common with [the sub-purchaser] his heirs and assigns 
to drain into and use the said sewers and to use the roads pathways and kerbs 
of Fitzjohn’s Avenue aforesaid as fully and freely as the said Sir Spencer 
Maryon-Wilson his heirs and assigns may desire to do, it being declared that 
no part of the site or soil of Fitzjohn’s Avenue aforesaid is comprised in the 
grant of the piece of land and hereditaments hereinbefore expressed to be 
hereby made by the said Sir Spencer Maryon- Wilson.” 





After a number of other provisions, the sub-purchaser entered into a covenant witb 
Sir Spencer in these terms: 


‘‘And the said doth hereby for himself his heirs executors administrators 
and assigns covenant with the said Sir Spencer Maryon-Wilson his heirs and 
assigns owner and owners for the time being of the site and soil of Fitzjohn’s 
Avenue aforesaid in manner following that is to say . . . that no buildings 
other than a messuage or messuages for private residence and stabling shall at 
any time hereafter be erected on the said piece of land . . . and that no 
messuage for the time being erected on the said piece of land shall be used for 
any purpose other than a private residence. Provided always and it is hereby 
agreed and declared that the said Sir Spencer Maryon-Wilson his heirs or 
assigns owners for the time being of the site and soil of Fitzjohn’s Avenue 
aforesaid shall at any time or times hereafter have power to assent to any 
alterations of and also altogether to release any of the covenants hereinbefore 
contained at the request of the said his heirs or assigns owner or owners 
for the time being of the land with respect to which such alterations or release 
shall be requested.”’ 


Another model form of conveyance marked ‘‘B,’’ to which there was no reference 
in the agreement as executed, was also prepared to meet the case of works com- 








508 


ALL ENGLAND LAW REPORTS REPRINT {1924 All E.R. Rep. 


pleted. So far as it concerned the reservation of the site of the road to Sir Spencer Aj 


and the imposition of restrictive covenants, it did not differ from form Ae 
The Kellys from time to time built houses and either sold them, the sub-purchaser 


taking a conveyance direct from Sir Spencer, or, before selling them, the Kellys © 


took a conveyance from Sir Spencer and themselves conveyed to the sub-purchaser 
when they sold. In some few cases the Kellys sold pieces of the land, leaving the 
sub-purchaser to build. In the result, fifty-one houses were built; twenty-three of 
the fifty-one sites being conveyed by Sir Spencer direct to sub-purchasers of the 
Kellys, and the remaining twenty-eight being conveyed to the Kellys, who sold 
some and retained others. The conveyances, whether to the sub-purchasers or to 
the Kellys, although they did not in all respects adhere to the model form, seemed, 
so far as could be judged from such of them as were produced, to have had the 
common characteristic that there was a declaration that no part of the site or soil 
of the road was comprised in the grant, and that the grantee or grantees entered 
into covenants with Sir Spencer, his heirs and assigns, as owners for the time being 
of this site and soil of Fitzjohn’s Avenue, in the form of the covenants contained 
in the sale agreements between Sir Spencer and the Kellys. 

Prior to May, 1880, the Kellys had built upon part of the land on the east side 
of Fitzjohn’s Avenue two semi-detached houses, formerly known as Nos. 14 and 13, 
but now known as Nos. 40 and 42, Fitzjohn’s Avenue. These were the houses the 
subject-matter of the present action. By a conveyance dated May 11, 1880, Sir 
Spencer conveyed No. 14, now No. 40, Fitzjohn’s Avenue, to the Kellys. This 
conveyance contained the usual declaration as to the site and soil of the road, and 
the usual covenants entered into by the Kellys with Sir Spencer, his heirs and 
assigns, as owners of such site. The plan attached to the conveyance showed 
nothing but the strip of land conveyed with the house thereon. In a similar form 
was a conveyance, dated May 14, 1880, whereby No. 13 (now No. 42), Fitzjohn’s 
Avenue was also conveyed by Sir Spencer to the Kellys. The Kellys subsequently 
sold No. 40 to Allan M. Horner, and by a conveyance dated July 30, 1880, con- 
veyed it to him subject to the covenants contained in the conveyance of May 11, 
1880. The conveyance contained the following covenants by Horner: 


“The said Allan Moline Horner doth hereby for himself his heirs executors and 
administrators covenant with the said Herbert Kelly and Edward Kelly their 
heirs and assigns that he the said Allan Moline Horner his heirs and assigns 
will henceforth observe perform and keep the covenants stipulations and con- 
ditions contained in said Indenture of May 11 last so far as the same remain 
to be performed.”’ 


There followed a provision that A. M. Horner would keep indemnified the Kellys 
from all loss, costs, charges, damages, and expenses to be incurred or sustained on 
account of the non-performance or breach thereof. By a conveyance dated Nov. 1, 
1881, the Kellys conveyed No. 42, Fitzjohn’s Avenue to Richard Harris subject to 
the covenants contained in the conveyance of May 14, 1880, and Harris entered 
into a covenant similar to that entered into by Horner. On Novy. 23, 1882, Fitz- 
john’s Avenue was taken over by the local authority under the appropriate public 
Statute. Sir Spencer subsequently died, and the plaintiff, Sir Spencer Pocklington 
Maryon Maryon- Wilson, was his successor in title, and as such there was veutad in 
him, subject to the interest of the local authority, the site of Fitzjohn’s Avenue. 
Herbert Kelly died some years ago, and the plaintiff Edward Kelly, as the survivor 
of the two brothers, was entitled to the whole Kelly interest. Some of the houses 
built by the Kellys were still vested in the plaintiff Edward Kelly. The defendant, 
Lady Florence Barrett, had, shortly before the present action, purchased and had 
conveyed to her Nos. 40 and 42, Fitzjohn’s Avenue. It was admitted that she 
must be taken to have constructive notice of the restrictions in the conveyances’ of 
May il and 14, 1880, if they are enforceable against her. She was a medical 
practitioner, and purchased the houses, and was using them for purposes connected 
with her profession, namely, as a house where she could have some of her private 
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A patients under her immediate care. There was nothing on the exterior of the 
- houses to show that they were used otherwise than as an ordinary private residence. 

No nuisance of any kind was alleged; and, indeed, until the attention of the 
plaintiff Kelly was called, by an anonymous letter, to the fact, the nature of the 
user was not known or suspected. It was admitted that the user was technically 
a breach of the covenant not to use the premises for any purpose other than a 
private residence. 

The plaintiffs framed their case in three ways. First, on behalf of the plaintiff 
Kelly it is said that the dealings by the Kellys with the land which they bought 
from Sir Spencer were such as to constitute a scheme under which all the pur- 
chasers from them intended to contract with them and with each other to abide by 
the various stipulations which were imposed in the sub-sales. In the course of the 
trial it became evident, and was admitted, that the evidence was not sufficient to 
support this case. It did not appear that the estate was ever laid out in plots as 
part of a definite scheme, or that the attention of any purchaser was ever called to 
the evidence of a condition of things which would justify the inference that mutual 
obligations were intended to be imposed: see Elliston v. Reacher (1). That view 
of the case cannot therefore be supported. Secondly, it was said that each of the 
sub-purchasers who took a conveyance directly from Sir Spencer had constructive 
notice of the agreement of May 14, 1877, and that notice of that agreement, taken 
with the form of the conveyance, was sufficient material to enable the court to 
infer the existence of a scheme whereby mutual covenants between such sub- 
purchasers and the Kellys were imposed. Tomnin, J., assuming, without determin- 
ing the point, that the sub-purchasers were affected with constructive notice as 
suggested, held that no such scheme as alleged be inferred. From start to finish 
there is nothing to show either (i) that the estate was ever intended to be laid out 
in defined plots, or (ii) that the Kellys were not free, at any time after they had 
sold one or more plots, to deal with the residue of the land in any way they pleased, 
provided they could get from Sir Spencer his consent to a variation of the original 
agreement. To give effect to that view of the case he (his Lordship) would have 
to hold that each sub-purchaser was willing to make himself liable, not merely to 
Sir Spencer, but—to use the words of F'arwett, J., in Osborne v. Bradley (2) 
({1903] 2 Ch. at p. 453): 


‘‘also to an unknown number of unknown persons in respect of an estate which, 
so far as it has been sold, is undefined,”’ 


and that he had entered blindly into a bargain of which he could not possibly know 
| the particulars. There has never been, so far as he knew, a case where, upon such 
indefinite material, a scheme had been held to exist: see Reid v. Bickerstaff (8). 
Thirdly, it was said that the plaintiff, Sir Spencer Pocklington Maryon Maryon- 
Wilson, was entitled to enforce the covenants contained in the conveyances of 
May 11 and 14, 1880, against the defendant who had constructive notice of them. 
Tomutn, J., held that there was originally an effectual annexation to the site and 
soil of Fitzjohn’s Avenue of the benefit of the restrictive covenants in the con- 
veyances of May 11 and 14, 1880, but that the interest of the plaintiff, Sir Spencer 
Pocklington Maryon Maryon-Wilson, was not the interest of his predecessor, Sir 
Spencer Maryon-Wilson, since the taking over of Fitzjohn’s Avenue by the local 
authority, whether it was under the Metropolis Management Act, 1855, or under 
the Public Health Act, 1875, vested in the local authority so much of the actual 
soil of the avenue as might be necessary for the purpose of preserving, maintaining 
and using it as a street: see Tunbridge Wells Corpn. v. Baird (4) and Battersea 
Vestry v. County of London and Brush Provincial Electric Lighting Co., Ltd. (5); 
so that Sir Spencer Maryon-Wilson’s successor could not now show that the surface 
of the avenue was vested in him, or that he sued in respect of the estate or interest 
which belonged to his predecessor, or that the restrictions touched or concerned 
such land as he now had, and, therefore, Sir Spencer Pocklington Maryon Maryon- 
Wilson could not maintain the action. Secondly, it was admitted that no damage 


510 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep. 


could be proved to that plaintiff by what was being done, and, further, the breach 
complained of, although technically admitted to be a breach, was not of a kind 
which was proved or alleged to have caused any nuisance or annoyance, or, indeed, 
to be observable except by some investigation of what went on inside the houses. 
In such a case, where there is no privity of contract, the court had the right and 
was bound, whether or not proof of damage was essential, to exercise a judicial 
discretion with regard to granting an injunction (see Doherty v. Allman (6) and 
Osborne v. Bradley (2)). To grant an injunction in the present ease would, in his 
Lordship’s opinion, go beyond anything that had been done in any reported case 
and would be oppressive. It being clear that there was no damage, damages in 
lieu of an injunction ought not to be awarded. The action failed, and the plaintiffs 


appealed. 


Greene, K.C., and Baden Fuller for the plaintiffs. 
Grant, K.C., and W. F. Swords for the defendant. 


SIR ERNEST POLLOCK, M.R.—This is an appeal from a judgment of 
Tomuin, J., who dismissed the action. The plaintiff, Mr. Edward Kelly, is the 
survivor of two brothers who were builders, and who made an agreement with the 
predecessor of the other plaintiff, Sir Spencer Maryon-Wilson, on May 14, 1877. 
The agreement was made in reference to some parcels of land which lie on the east 
and west side of Fitzjohn’s Avenue and also a piece of land which lies on the west 
side of Fitzjohn’s Avenue. His brother, who was joined with him as builder, and 
who was also a party to the agreement, died some time before the action, and 
Mr. Edward Kelly, the plaintiff, is in fact an executor of his late brother. The 
plaintiff, Sir Spencer Pocklington Maryon Maryon-Wilson, is the successor in title 
to his father, who was the other party to the agreement of May 14, 1877. The 
action is brought by the plaintiffs to establish as against the defendant a right to 
insist upon user by the defendant. of the houses of which she is the owner in 
Fitzjohn’s Avenue, namely, 40 and 42, solely as private residences, under the 
equitable doctrine that the covenant which was made in respect of the land 
originally in the agreement of May 14, 1877, is binding upon her, and can be en- 
forced by the present plaintiffs. It is not suggested that there is any right at law. 
It is suggested that there is a right as against the defendant on the ground that the 
equity may be enforced against her as a purchaser with notice of the covenant 
which attached to the premises that she occupies and provided that those premises 
are to be occupied for the purposes of a private house only. Before Tomury, J., an 
attempt was made to establish that there was a building scheme, and that the 
dealings by the Kellys with the land were such as to constitute a scheme under 
which all the purchasers from them intended to contract with them and with each 
other to abide by various stipulations which were imposed on the sub-sale. That 
claim failed for want of sufficient evidence to support it, and counsel for the 
plaintiffs in this court agrees that he can carry that claim no further. 

The second claim, however, that was made is one upon which the learned judge 
also decided against the plaintiffs, and it is upon that second claim that the 
plaintiffs appeal to this court. I do not think it is necessary for me to set out all 
the facts or the devolution of the premises which are in the possession of the 
parties, because that has been both clearly and sufficiently done by Tomury, J., but 
the point that we have got to consider is whether or not the plaintiffs are entitled 
to enforce as against the defendant their right in equity and to restrain her from 
using her premises otherwise than as a private residence on the ground that she 
had notice of the covenant I have mentioned, or, put, as the learned judge accurately 
put it, that the defendant had constructive notice of the agreement of May 14, 1877 
and that notice of that agreement, taken with the form of the conveyance, was the 
material upon which the learned judge ought to have inferred the existence of a 
scheme whereby mutual covenants between sub-purchasers and the Kellys were 
imposed. It is clear that in order to enforce this doctrine as against the defendant 
on the ground that the defendant has notice, proof must be given that the de- 
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fendant took the land with notice of the covenant, either actual or constructive. 
It is said here that there was a scheme, and that the defendant had notice of the 
scheme and is bound by it. 

Counsel for the plaintiffs first of all set out to establish that he need not indicate 
in a case of this nature by the actual terms of the documents which the parties 
have entered into that there was such a scheme. He said that it would be sufficient 
if it was found from the surrounding circumstances that the scheme had been 
entered into. He puts it, as it is put by Joycr, J., in Reid v. Bickerstaff (3), that 
it is not necessary to find any express contract by the vendor or the several pur- 
chasers; it may be collected or inferred from the nature of the transaction. I think 
he is right in claiming that there may be a scheme which is inferred from the 
nature of the transaction. That is not more than carrying out the principle 
enunciated by Wits, J., in Nottingham Patent Brick and Tile Co. v. Butler (7). 
Wits, J., says (15 Q.B.D. at p. 269): 


“Tt is in all cases a question of intention at the time when the partition of the 
land took place, to be gathered as every other question of fact, from any 
circumstances which can throw light upon what the intention was."’ 


Therefore, if there is evidence from which a scheme can be found to exist it does 
not fail because it is not to be found in express terms, if it can be collected from 
the nature of the transactions and the relevant facts. Counsel argues that in the 
present case the proper inference is that there was a scheme, and he puts his case 
in this way. He says there was the original agreement of 1877 entered into be- 
tween the Kellys and Sir Spencer Maryon-Wilson, and he has pointed out to us 
that there were to be two forms which were to be adopted when the land was to be 
conveyed in consequence of that agreement by Sir Spencer Maryon-Wilson to the 
Kellys according as the buildings intended to be placed upon the sites had been 
completed or not. However that may be, it is important to observe that the agree- 
ment of 1877 did contain a dispensing power on the part of Sir Spencer Maryon- 
Wilson from the agreements which the Kellys had entered into. The two houses 
which are occupied by the defendant, Nos. 40 to 42, were passed through the 
Kellys to Horner and to Harris respectively and so came into the possession of the 
defendant. There is repeated in those deeds, which are the relevant deeds, no 
dispensing power which existed in 1877, and it is doubtful whether there is any 
reference to, or any notice of, the deed of 1877 which would make it essential that 
an inquiry should be made as to the actual terms. 

Quite apart from that, the question is: Was there a scheme? There are three 
or four cases which, I think, show exactly what must be found, if there a scheme 
is to be inferred. I need not refer back to the statement of law in Renals v. 
Cowlishaw (8), nor do I think it necessary to refer to Spicer v. Martin (9). Spicer 
vy. Martin (9) accepts the statement of the law in Renals v. Cowlishaw (8), although 
it points out that the doctrines there laid down are not to be extended. Perhaps, 
in passing, I may observe that in Spicer v. Martin (9) it is stated by Lorp 
MACNAGHTEN that the houses which were in question in that case had actually been 
built as private houses and oftered to the public as such, and their character was 
unmistakable. After those two cases the same point arose in Rogers v. Hose- 
good (10). CoLLIns, L.J., stated the law in this way ((1900] 2 Ch. at p. 407): 


“These authorities establish the proposition that, when the benefit has been 
once clearly annexed to one piece of land, it passes by assignment of that land, 
and may be said to run with it, in contemplation as well of equity as of law, 
without proof of special bargain or representation on the assignment. In such 
a case it runs, not because the conscience of either party is affected, but be- 
cause the purchaser has bought something which inhered in or was annexed to 
the land bought.”’ 


In Elliston v. Reacher (1), Parxer, J., laid down the four conditions which had to 
be fulfilled, and I will read the first two of them. He said ({1908] 2 Ch. at p. 384) : 
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“Tt must be proved [if a scheme is to be inferred] (1) that both the plaintiffs 
and defendants derive title under a common vendor; (2) that previously to 
selling the lands to which the plaintiffs and defendants are respectively en- 
titled, the vendor laid out his estate, or a defined portion thereof (including 
the lands purchased by the plaintiffs and defendants respectively) for sale in 
lots subject to restrictions intended to be imposed on all the lots, and which, 
though varying in details as to particular lots, are consistent and consistent 
only with some general scheme of development.”’ 
In subsequent cases, and, in particular, I think in Reid v. Bickerstaff (3), there 
has been superadded to that a little more, and I think it is now said that there 
must be a defined area. Cozens-Harpy, L.J., puts it in this way, that the lots 
were intended to be defined and that the persons on whom the burden of this 
covenant was annexed were to have some sort of knowledge of the persons or range 
of persons to whom their responsibility existed. That, I think, appears definitely 
from Reid v. Bickerstaff (8) and without definitely saying that that seems to be so 
or not, I am content to take the law in Elliston v. Reacher (1), stated by Parker, J., 
and to apply to the present facts the test which he has enunciated in the second 
condition which he laid down. I cannot find that the facts of the present case 
fulfil that condition which he indicates is to be a definite condition to be fulfilled. 
I do not see in the facts before us that there was ever a laying-out of the estate by 
Sir Spencer Maryon-Wilson, such as would fulfil this second test. It is true that 
in the agreement of 1877 there was a provision that certain houses, if built, should 
not be of a less money value, but there is no definite laying down of the number of 
houses to be built, and although certain boundary fences are to be of a uniform 
nature with some others, and there is a provision that the building shall not 
approach the frontage wall within a certain distance, and the like, a general system 
of laying-out appears to be absent. There does not appear to be sufficient detail or 
finality in the system which was to prevail throughout the scheme, and I cannot 
find, even taking at their highest the conditions which were laid down in the 
agreement of 1877, that they were consistent only with some general scheme of 
development. 

I think this point becomes even clearer when one comes to see what happened 
after or in the course of the passage of these sites into the hands that at present 
hold them. It is quite clear that, in order to enforce the doctrine now advanced 
on behalf of the plaintiffs, proof must be given that the defendant took the land 
with notice of the covenant either actual or constructive, and that also there must 
be a mutuality between the persons who are to be bound and the persons who are 
entitled to enforce the contract. Looking back at what passed between Sir Spencer 
Maryon-Wilson and the Kellys, I cannot find that there was a mutuality which 
justified the inference that it was intended by Sir Spencer Maryon-Wilson that 
there should be a definite building scheme binding upon those who ultimately 
occupied these premises. It is at that point on that condition (2) that I think the 
plaintiffs’ case really fails. Their counsel has argued that a general inference 
ought to be drawn on the ground that there would be an enhanced value in the 
subsequent conditions which are laid down by Parker, J., but it seems to be that 
there is no system of reciprocal rights—no original laying out of a scheme—and 
that upon the whole, therefore, there is no just inference to be drawn that there 
was a scheme in existence by which the parties are bound. I have added a word 
or two to what Tourn, J., has said, but I am really content to say that I accept 
his judgment upon this second point as correct, and I do not desire to add more, 
except to say that I agree with the reasons which he has given, as well as for the 
reasons which ] have given, that the plaintiffs’ claims under this second head fails. 
| The third point which was taken is a wholly different one. It is said, quite apart 
as the question of any scheme, that’ Sir Spencer Pocklington Maryon Maryon- 

ilson is entitled to enforce the covenants contained in the conveyances which are 
a part of the title of the defendant on the ground that a covenant was made directly 
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with his predecessor in title, namely, his father, and that he, as the assign of his 
father, is entitled to enforce that covenant. Now, he could only enforce them if 
he had got some interest to which the liability of the covenant could be attached, 
and the learned judge has found that, although in the first instance his father 
would have had sufficient interest to enable him to sue, the present plaintiff, Sir 
Spencer's successor, cannot show to-day that the surface of the avenue is vested in 
him or that he sues to-day in respect of the estate or interest which belonged to his 
predecessor. It is important to observe that what the present plaintiff has got is 
this. He has got an interest in the sub-soil of the streets, for streets they now are 
which are upon the soil which was a part of the estate of his father. Those streets 
have been taken over by the local authority, and for the purposes of a street the 
streets themselves are vested in the local authority. The plaintiff, Maryon-Wilson, 
therefore, although he has got a proprietorship in the sub-soil, has got no interest 
in the surface and no interest in the immediate sub-soil or such part of the sub-soil 
as it is necessary for the local authority to hold for the purpose of sewerage, light- 
ing, and what not. The covenants that were taken from the Kellys were attached 
to Sir Spencer Maryon-Wilson in his right as the owner of these ways. I call them 
‘‘ways’’ because at that time they had not been taken over by the local authority, 
but since that time the local authority have acquired their interest in them as 
streets, and all that is left is the interest which the present plaintiff, Maryon- Wilson, 
may have, if it is conceivable that they should cease to be streets, all the sewering 
and the light be swept away, and the fee be once again restored to the ownership 
of the surface of the land. 

Counsel agrees that for the purpose of enforcing covenants against the defendant 
it is necessary that those covenants should be attached to some land, should have 
some connection with, and, indeed, I think, I may add, some connection, in the 
sense of an ihterest which unites the two pieces of land, but at the present moment 
all that the plaintiff, Maryon-Wilson, has got is an interest in the sub-soil. Counsel 
agrees that it would be impossible to attach the right to enforce the covenant to 
land, let us say, at Clapham, on the ground that it would be too remote and there 
would be no unity of interest whatever between the right and the land. I ask 
myself the question then: Is the interest which the plaintiff, Maryon-Wilson, at 
the present time has subject to the rights of the local authority anything like a 
sufficient interest which would enable him at the present time to enforce these 
restrictive covenants. It seems to me by parity of reasoning with the decision 
which says that land at Clapham would be too remote and unable to carry a right 
to sue in respect of the covenants in respect of this land at Hampstead, so too the 
interest which at present this plaintiff has in the sub-soil is of the same nature and 
is too remote and cannot carry with it the right which it is now sought to enforce, 
and that these restrictions which it is sought to enforce do not touch or concern 
the land such as he now has. I think, therefore, that TomuIn, J., is quite right’ in 
saying that the present Sir Spencer cannot maintain the action. 

With regard to the last point, namely, whether the fact that no damage can be 
proved militates against Sir Spencer's right to enforce the covenant, I do not desire 
to say anything. I certainly do not desire to put my judgment on that ground, 
because I think that the cases which counsel for the defendant calls to our attention 
do indicate that the question of damage is not a cardinal point on which the remedy 
rests, and that, even if no actual monetary damage can be proved, yet, if there is 
a right to enforce the covenant, the covenant can be enforced even in cases where 
it would be difficult, or, perhaps, impossible, to estimate ‘that there had been a 
monetary damage. I think it is sufficient to base my Judgment upon the same 
ground as that on which the learned judge has based his judgment—that the 
restriction does not touch or concern such land as he now has, and therefore Sir 
Spencer’s interest is not sufficient to enable him to enforce the covenants as against 
the present defendant. For these reasons the appeal should be dismissed with 


costs. 
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WARRINGTON, L.J.—The plaintiff, Mr. Edward Kelly, is the owner of certain 
plots of land with houses thereon, standing some on one side and some on the other 
side of Fitzjohn’s Avenue. The defendant is the owner of two plots with semi- 
detached houses thereon also in Fitzjohn’s Avenue. The plaintiff, Kelly, seeks to 
enforce against the defendant an obligation entered into by a predecessor in title 
of the defendant to use his houses as private houses only. The plaintiff, Sir 
Spencer Pocklington Maryon-Wilson, at present is the successor in interest of 
Sir Spencer Maryon-Wilson, who, prior to the events which have given rise to this 
action, was the owner of very considerable property at Hampstead, including the 
sites of the other plaintiff’s and the defendant’s residences, and in fact, of all the 
houses on both sides of Fitzjohn’s Avenue. 

The case made by the plaintiff, Kelly, against the defendant was founded upon 
the suggestion of what is well known in these courts, that there was a building 
scheme. What is the meaning of that? Stated shortly, it means that a piece of 
land divided into plots for sale has been so disposed of or dealt with that the pur- 
chaser of each of those plots and his successors in title are, as against the other 
purchasers, entitled in equity to a quasi-negative easement, the effect of which is 
to prevent those other purchasers from using those plots except in accordance 
with certain restrictions, and that in like manner his land is subject itself to a 
corresponding negative easement to the benefit of which the purchasers of all other 
plots are entitled. Stated quite shortly, I think it is essential that the land over 
the separate plots of which it is said that these reciprocal rights and liabilities 
extend should, when the scheme is created, be divided into the plots so that each 
owner may know what are the lands which in his favour are subject to the restric- 
tions in question and who are the owners who can enforce such restrictions against 
him. I do not mean who are the owners by name, but who are the persons by 
reference to the lands they hold who can enforce those restrictions against him. 
That that is the position I think is sufficiently shown by the very well-known 
description of the essentials of a building scheme stated by Parker, J., in Elliston 
v. Reacher (1) ({1908] 2 Ch. at p. 384). I will just read again the four essentials 
which he there mentions. 


“It must be proved (1) that both the plaintiffs and defendants derive title 
under a common vendor; (2) that previously to selling the lands to which the 
plaintiffs and defendants are respectively entitled the vendor laid out his estate 
or a defined portion thereof (including the lands purchased by the plaintiffs 
and defendants respectively) for sale in lots subject to restrictions intended to 
be imposed on all the lots, and which, though varying in detail as to particular 
lots, are consistent and consistent only with some general scheme of develop- 
ment; (3) that these restrictions were intended by the common vendor to be 
and were for the benefit of all the lots intended to be sold, whether or not they 
were also intended to be and were for the benefit of other land retained by the 
vendor; and (4) that both the plaintiffs and defendants, or their predecessors in 
title, purchased their lots from the common vendor upon the footing that the 
restrictions subject to which the purchases were made were to enure for the 
benefit of the other lots included in the general scheme, whether or not they 
were also to enure for the benefit of other lands retained by the vendors.’’ ; 


I will only add to that a passage from the judgment of Farwetu, J., in Osborne v. 
Bradley (2) ([1903] 2 Ch. at p. 453), which, to my mind, shows that the allocation 
in lots referred to by Parker, J., is to be taken literally in the terms in which he 
has expressed it. FarweEL., J., SAYS: : 


“Nor would it be reasonable for me to draw the inference that a number of 
persons or any one person coming in and buying intend or intends to be bound 
to an unknown number of unknown persons in respect of an estate which, so 
far as it has been sold, is undefined, and to undertake liabilities to them and to 
accept a corresponding benefit from them. Neither the persons, nor the estate 
nor the lots in respect of which these covenants are entered into or undertaken 
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are in any way stated. If it was intended that the vendor should himself be 
bound, he would of course have entered into the covenant himself. The whole 
theory of these interdependent covenants appears to me to point to an arrange- 
ment made once for all, either on a sale by auction, by conditions of sale 
stating the covenants and that other persons will enter into similar covenants, 
and the plan exhibited at the sale, or by a scheme entered into already by 
antecedent sales, the particulars of which are stated to the purchaser, and 
which are displayed upon a plan drawn upon the purchaser’s deed.”’ 


It seems to me, therefore, essential, if one is going to create reciprocal rights that 
one must specify what are the parcels of land which are to enjoy those reciprocal 
rights. 

Let us see what has happened in the present case. As I have said, Sir Spencer 
Maryon-Wilson, in and prior to 1877, was the owner of a considerable area of land 
in Hampstead, and he had previously constructed a road which is now called—and 
which was called in 1877, although it had no houses upon it—Fitzjohn’s Avenue. 
He had also made preparations for building on either side of Fitzjohn’s Avenue by 
constructing a sewer under the road, and he had dedicated the road to the public, 
but it had not been taken over and it was not at that time a street within the 
meaning either of the Public Health Act, 1875, or the Metropolis Management Act, 
1855. On May 14, 1877, he had entered into an agreement with the two Kellys, 
the survivor of whom is the present plaintiff, Mr. Edward Kelly. The general 
effect of the agreement was that he agreed to sell to the Kellys for some £39,000, 
two strips of land on either side of Fitzjohn’s Avenue. The land was shown on 
the plan simply in blocks as it was divided by the cross roads, but without any 
division into lots as pieces of land bounded by roads on certain sides and by other 
land on other sides, but not in any way internally divided. The purchasers agreed 
to build houses on this land. The number was not specified; no provision was 
made as to the size, either minimum, maximum or otherwise, of the plots into 
which it was to be divided; no stipulation was made, beyond the amount of money 
that was to be spent on the houses, as to what was to be the nature of the houses. 
The only restriction, besides the amount of money to be spent, was that the front 
elevation—and where the house adjoined on a side road, the side elevation also— 
should be approved by the vendor's surveyor. Except in those particulars there 
was nothing in the deed to define the nature of the supposed scheme which is now 
relied upon, but it is true that Sir Spencer Maryon-Wilson took from the Kellys a 
stipulation in the agreement that the houses to be built should be used as private 
residences only. As I have pointed out, the number of those houses, so far as this 
agreement is concerned, might have been fifty, one hundred, twenty, or a dozen— 
whatever number the Kellys might choose to select. It was left entirely to them 
to carry out the details of what no doubt with them was a building speculation. 
The Kellys had power under the agreement to take conveyances under certain 
terms of portions of the land. The form in which the conveyances should be taken 
was fixed at the date of the agreement by reference to a draft which had been 
prepared and which is referred to in the document, and that was in an alternative 
form. In one of the two forms the agreement of 1877 was referred to. In the 
other of the two forms all reference to it was excluded. I think fifty-two houses 
have been built upon the plots of land comprised in that agreement} certainly 
fifty-two houses have been sold. Twenty-eight were conveyed to the Kellys, and 
twenty-four were by the Kellys’ directions conveyed to sub-purchasers. Whether 
there is much difference between the two so far as the law is concerned I doubt. 
The defendants’ two houses are included in the twenty-eight, the conveyances of 
which were made to the Kellys themselves. The first of those conveyances is 
dated May 11, 1880. It is sufficient to refer to that one because the other is in 
exactly the same form. The first thing to notice is that it 1s a conveyance of a 
single plot of land. There is no reference in the conveyance to any other land. 


For anything that appears on the face of the conveyance it was the only plot of 
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land which the Kellys had in the neighbourhood. The recital is that Sir Spencer 
Maryon-Wilson was seised of the land, that he agreed to sell the land granted to 
the Kellys, and that the Kellys had agreed to enter into the covenants in the deed 
contained. Then there is simply a conveyance by Sir Spencer Maryon- Wilson to 





A 


the Kellys of that plot of land, and there is a covenant in the deed by the two — 


Kellys with Sir Spencer Maryon-Wilson, his heirs and assigns, “‘owners for the 
time being of the site and soil of Fitzjohn’s Avenue aforesaid in manner following. 


Among other things, they covenant that 


‘‘no messuage for the time being erected on the said piece of land shall be used 
for any purpose other than that of a private residence, and that no stabling 
now erected or which shall be for the time being on the said piece of land shall 
be used as a public livery or jobhorse stables or otherwise than for private use.”’ 


That is simply a conveyance of one plot without reference to any other land. 
Mr. Farmiloe is stated to be the owner of the land to the south of it, and Messrs. 
Kelly are stated to be the owners of a strip immediately to the north. Those are 
the two pieces bounding that piece of land, and nothing is said as to the ownership 
of the surrounding land. The conveyance of the other plot is exactly the same, 
except that the owner of the land lying to the north is ‘‘C. A. Barton, Esq.,’’ and 
the owner of the land lying to the south is ‘‘Messrs. H. E. Kelly.’’ Those two 
plots were sold by Messrs. Kelly, the one to a gentleman named Horner and the 
other to a gentleman named Harris, and they have recently been purchased by the 
defendant. 

In my opinion, there is no evidence here from which it is possible to infer an 
intention to create these reciprocal rights, for the reason to which I have already 
alluded, that Sir Spencer Maryon-Wilson, the common vendor from which both 
plaintiff and defendant derive their title, did not sell the property in lots and create 
a scheme which was to apply to the purchasers of all the lots within the statement 
of the essentials of such a scheme as described by Farwetu, J. The utmost that 
ean be said about it is that the agreement between Sir Spencer Maryon-Wilson and 
the Kellys contemplated the building of a number of houses which were to be 
private houses, and that they were to be kept as private houses, and that it was 
enough to make a sufficient building scheme if the details were left to be settled 
by Messrs. Kelly, the purchasers. In my opinion, that would be an extension of 
the principles upon which the court has already acted in these cases, which Lorp 
Macnacnten has told us in Spicer v. Martin (9) are not to be extended. The 
principle gives rise, even as it stands, to a somewhat anomalous position that a 
man who has made no bargain with a particular person is liable to be sued by that 
person and to have enforced against him an obligation into which he has not 
entered, either in fact or with the person who is seeking to enforce it against him, 
but an obligation by which he is bound by the application of the equitable principles 
to which I have already referred. Lorp MacnaGuren has expressly said that that 
is a principle the application of which is not to be extended, and I think that to 
accede to the plaintiffs’ view of the present case would be to extend such a principle 
to a very large extent indeed. So much for the main question in the action. 

The next question is this. The present Sir Spencer Maryon-Wilson has been 
added as plaintiff in the action, and it is contended that he, at all events, as the 
representative of the original covenantee, is entitled to enforce his covenant against 
the defendant. It is admitted that he could not sue the defendant at common law 
aa a ee ra - ie are principles to enforce this obligation as one 
Gaara ra NNR hig —_ retained by the present Sir Spencer 

, of which land he is now the possessor. The 
ret ae a of conveyance, and in all the deeds of conveyance, is made 
sir Spencer Maryon Maryon-Wilson his heirs and assigns owners for the 
time being of the site and soil of Fitzjohn’s Avenue.” Two questions have been 
raised. It is asked whether at that date the site and soil of Fitzjohn’s Avenue was 
property to which it was possible, for the purposes of such cases as we are dealing 


a 
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with, to annex the benefit of such an obligation. Secondly, it is said that, even if 
it were, the land to which the present Sir Spencer Maryon-Wilson is entitled is not 
that to which the benefit of the covenant was attached. With regard to the first 
point Tomi, J., held that the site and soil of the road was land to which the 
benefit might in law be attached, and I take it that the question which has to be 
determined in all such cases is whether the land to which the benefit purports to 
be attached may be reasonably regarded as capable of being affected by the per- 
formance or the breach of the obligation in question, as the case may be? I am 
not prepared to differ from Tommy, J., on this point. I think it may be that a 
reasonable person could come to the conclusion that Sir Spencer Maryon-Wilson, 
as the owner, as he then was, of that strip of land which is called the site and soil 
of Fitzjohn’s Avenue, might be affected by the performance or non-performance of 
the obligation, but that land had been laid out as a road. Building on either side 
of it was contemplated, and, accordingly, at any time it might become a street 
liable to be taken over by the local authority and to vest in that local authority. 
That is what happened. On Nov. 23, 1882, the road was formally taken over by 
the local authority, and thereupon the street vested in that local authority. We 
know what is meant by the vesting of the street. It means that the soil of the 
road which constitutes the street is vested in the local authority to the extent to 
which it is necessary that the authority should possess it in order to control the use 
of the street. In my opinion so soon as that event took place—an event which 
must have been contemplated at the time when the arrangement was made—the 
street, so far as it remained vested in Sir Spencer Maryon-Wilson, was not land of 
such a nature that the obligation could properly be attached to it, and, therefore, 
it seems to me that the present Sir Spencer Maryon-Wilson is not entitled to en- 
force that obligation, inasmuch as the land of which he is now possessed, after the 
exercise of their powers by the local authority, is not land to which the benefit of 
such a covenant could properly be attached. On that ground, which I think is 
substantially the same as that taken by Tomuin, J., I think that the claim of the 
second plaintiff also fails. 

With regard to the last passage in TomLr, J.’s judgment as to the discretion of 
the court to give damages in lieu of an injunction, it is unnecessary to say more 
than that I am not satisfied, having regard to the authorities to which we have 
been referred by counsel for the plaintiffs that the remarks made in that part of his 
judgment by Tomnin, J., are justified. They were not essential to his judgment, 
and, so far, they are immaterial. I think the appeal fails. 


SARGANT, L.J.—I am of the same opinion. The first and principal claim here 
is to enforce an alleged building scheme said to have been constituted by an agree- 
ment of May 14, 1877. On the face of it the agreement in question is one of a very 
familiar type under which portions of building estates are developed. It provides 
for the purchase of a considerable area of land and the expenditure on it by the 
builder of money in building houses in sections. It prescribes the value of the 
houses to be built, and prohibits the erection of any but private houses. Then cl. 4 
contains a provision which is essential for the practical carrying out of a building 
agreement, namely, that the builder can have conveyed to him portions of the 
property at an apportioned part of the purchase money, the object, of course, being 
to separate and individualise the rights in respect of these separate portions, and to 
enable them to be mortgaged and conveyed by the builders to third parties subject 
only to the performance of an apportioned part of the liabilities under the agree- 
ment, and discharged from the general liabilities of the agreement with reference 
to the rest of the property. There is attached to this agreement alternative forms 
of conveyance, and each alternative form of conveyance is carefully framed so as 
to avoid putting on the title the building agreement itself. It recites merely that 
there has been an agreement for sale, either subject to certain conditions which 
have not been performed down to the present time and the performance of which 
is continued in the conveyance, or that there has been an agreement for sale 
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simpliciter, but there is no reference by date or parties to the particular agreement. 
I think as I said in South-Eastern Rail. Co. v. Cooper (11) ({1924] 1 Ch. at p. 285), 
that that is carefully done in accordance with the practice of conveyancers to avoid 
putting on the title any reference to the antecedent agreement at all. Then it is 
to be noted in either alternative form of conveyance the covenants—which include 
the obligation now said to have been violated—are covenants with Sir Spencer 
Maryon- Wilson and with him alone, and, of course, only in respect of the particular 
land conveyed. Where is there any indication of there being a building scheme at 
all as distinguished from an ordinary building agreement under which rights are to 
arise and to continue not merely between the purchasers and Sir Spencer Maryon- 
Wilson, but as between the purchasers themselves by way of mutual obligation? 
I cannot, myself, see any evidence of such an intention in this agreement. I do 
not think the agreement went, or was intended to go, beyond the provisions of a 
quite ordinary building agreement. Every provision of the agreement was one 
appropriate to the working out of a building agreement, and there is no provision, 
as far as I can see, which contemplates, either directly or indirectly, the formation 
of a building scheme enforceable between the several purchasers of houses built on 
the estate. I think there are indications to the contrary, and that the very careful 
form of conveyance under which the original agreement is carefully kept off the 
title, so that the only apparent obligation will, in the future, be an obligation to 
Sir Spencer Maryon-Wilson alone under the covenants, is a very strong indication, 
indeed, that it was not intended that there should be any building scheme. 

I may add that the configuration of the land alone seems to me to show how 
singularly unadapted it was for the formation of a building scheme. It was only 
part of a considerable length of road called Fitzjohn’s Avenue and it was not land 
as to part of it on both sides of that avenue. As to part it was land on both sides 
of the avenue; as to the other part, it was land on one side only. Reference having 
been made to Spicer v. Martin (9), I think I ought to say this. I have procured 
the case that was lodged in the House of Lords, with, of course, prints of all the 
documents in that case, and I do not think Spicer v. Martin (9) can be fully 
appreciated without having before one the plan of the land with regard to which 
that decision was made. It is a piece of land so bounded and so carefully described 
—it is a kind of self-contained piece of land in a ringed fence—it is all lotted out 
and carefully numbered 1 to 7, and the conveyance of each separate piece of land 
of each separate house has on it, not, as is usual, the delineation of the site of that 
particular house alone, but it has on the plan a delineation of the whole of the 
seven houses. I think that there are, quite apart from what appears in the printed 
report of the case, a great many indications to be derived from an observation of 
the plan; and the documents themselves in Spicer v. Martin (9) show how very 
strong the physical indications, both of the property itself and of the plans on the 
documents, were in favour of there having been, not merely a building agreement, 
but a building scheme. It seems to me that if in this case we come to any other 
conclusion than that which I have stated and held—that this was not a building 
agreement, but a building scheme—we should be introducing very great confusion 
into all or most of those ordinary building agreements where the purchaser can 
take his conveyances in portions and where similar covenants are to be entered into 
by all purchasers with the freeholder. In such cases, the ordinary result of the 
working out of the agreement is that at the end of the agreement the intermediate 
builder has been eliminated, and in the result there are a number of purchasers, 
each of whom is subject to the same obligations towards the original freeholder, but 
who are not subject, and have never been intended to be subject, to any additional 
mutual obligations, inter se, such as are ordinarily directly aimed at in a building 
scheme and seem to me in this agreement to be as directly avoided. That is all I 
have to say on the first and main point here. 
ee oe ET bee counsel for the plaintiffs very frankly admitted 
Mian oes 7 ene ° the covenant restricting the user of other land can 

e land the occupation or enjoyment of which is liable to be 
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A affected by the prohibited user. After the road had been taken over by the local 
authority, and thereupon the surface of the road had become vested in the local 
authority, can it be said that the freehold of the land below that surface was land 
the occupation or enjoyment of which was liable to be affected by the prohibited 
user? There, again, counsel, very frankly, admitted that if at the date when the 
obligation was created the road had already been taken over by the local authority 

B so that the freeholder was not entitled to the surface, but was only entitled to the 
subjacent soil, the covenant could not properly have been entered into because the 
freeholder would not have had an interest in anything which would have been 
affected by the prohibited user. It seems to me to follow from that that, if the 
state of the freeholder has been reduced to that which would not originally have 
supported the annexation of the benefit of the covenant, he has not left in him that 

C which will now support the enforcement of the covenant. Counsel said that it was 
extremely hard that an Act of Parliament should take away rights which were 
never meant to be affected, but if the true view is that the right to enforce the 
covenant is annexed to land, the land is the principal and the right to enforce the 
covenant is the accessory, and if the principal becomes reduced so that it would 
not originally have supported the accessory, it seems to me that the result is that 

D it can no longer support the accessory. In my judgment, therefore, the judgment 
of Tomiin, J., was right and the appeal must be dismissed. 
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Shipping—Seaman—Damages for wrongful dismissal—Maritime lien—Admirally 
G Court Act, 1861 (24 & 25 Vict., c. 10), s. 10—Merchant Shipping Act, 1894 

(57 & 58 Vict., c. 60), s. 167 (i). 

A claim by a master or seaman for damages for breach of a special contract 
for service on board ship, i.e., a contract containing stipulations other than 
the intended voyage and the rate of wages, is not supported by a maritime lien, 
because such a claim would not have been within the ancient jurisdiction of 

H the Admiralty Court. The jurisdiction over such a claim arises solely under 
s. 10 of the Admiralty Court Act, 1861, which confers no maritime lien where 
none existed prior to the statute. 


Notes. Section 10 of the Admiralty Court Act, 1861, has been replaced by 

s. 1 (1) (0) of the Administration of Justice Act, 1956 (36 Hatspory’s STATUTES 
J (2nd Edn.) 4), which extends the jurisdiction mentioned in s. 10 by removing 

the qualification that the wages claimed must have been earned on board the ship, 
but does not affect the point decided in this case. 

As to maritime liens, see 80 Hatssury’s Laws (2nd Edn.) 947-953; and for cases 
see 41 Diarst 927-939. 
y referred to: 
ser, The Exeter (1799), 2 Ch. Rob. 261; 165 E.R. 809; 41 Digest hae 865. 

(2) The Beaver (1800), 3 Ch. Rob. 92; 165 E.R. 397; 41 Digest ae 630. 

(3) The Elizabeth (1819), 2 Dods. 403; 165 E.R. 1527; 41 Digest 252, 939. 
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(4) The Eliza (18283), 1 Hag. Adm. 182; 166 E.R. 65; 41 Digest 232, 709. 
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(12) Morgan v. Castlegate Steamship Co., The Castlegate, [1893] A.C. 38; 62 
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Motion for judgment in default of appearance. 

The plaintiffs, James Ellis Dye and Gerald Stephen Johnson, were respectively 
the master and the chief engineer of the steamship British Trade, and were 
engaged as such under agreements dated April 18, 1922, and April 6, 1922, entered F 
into between them and the defendants, the owners of the British Trade, by which 
they undertook to serve on board the vessel in their respective capacities on the 
terms set out in the agreements. The British Trade was owned by & company 
called the British World Trade Expeditions, Ltd., and it was originally intended 
that she should be employed as a floating exhibition of British manufactures in 
various parts of the world. It was a condition of the agreements with the plaintiffs G 
that the master should invest £2,000 and the chief engineer £1,000 in the company. 
The master began to serve under the agreement on May 1, 1922, and the engineer 
on April 8. By their statement of claim they alleged that on or about July 28, 
1923, when the British Trade was at Hull, they received notice that their wages 
would cease from July 81, 19238. The periods of time intervening between that 
date and the dates on which the plaintiffs were engaged had been occupied in 
preparations, during the course of which the vessel had proceeded from Tilbury 
to Southend and thence to Hull. Each of the plaintiffs had at that time incurred 
certain liabilities and made necessary disbursements in their respective capacities. 
They claimed £757 16s. 11d., made up as follows: Claim of the Master (James 
Ellis Dye)—Wages, fifteen months from May 1, 1922, to July 31, 1923, at £58 
per month, £870; expenses and disbursements, £149 15s. 8d.; making a total [ 
sum of £1,019 15s. 8d.; less £584 18s. 1d. received from the owners; leaving a 
balance due of £434 17s. 2d. Claim of the engineer (Gerald Stephen Johnson)— 
Wages, sixteen months from April 8, 1922, to July 31, 1923, at £47 10s. per month, 
£760; expenses and disbursements, £101 3s. 1.; making a total sum of £861 3s. 1d.; 
less £538 3s. 4d. received from the owners; leaving a balance due of £322 19s. od. 
In addition, both plaintiffs claimed damages for breach of their agreements on 
July 31, 1923. The receiver for the debenture-holder of the British World Trading 


Expedition, Ltd., and Rowland Rand, a registered mortgagee, intervened and put 
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A in a defence in which they pleaded, among other matters, that the plaintiffs’ claims 
were not enforceable by an action in rem, and that the court had no jurisdiction 
in rem over such claims or any part of them. A firm named Livingstone and 
Cooper also appeared and claimed a possessory lien in respect of repairs 

By s. 10 of the Admiralty Court Act, 1861: 


B “The High Court of Admiralty shall have jurisdiction over any claim by a 

seaman of any ship for wages earned by him on board the ship whether the 

same be due under a special contract or otherwise, and also over any claim by 

the master of any ship for wages earned by him on board the ship, and for 
disbursements made by him on account of the ship.”’ : 


By s. 167 (1) of the Merchant Shipping Act, 1894: 


C “The master of a ship shall so far as the case permits have the same rights, 


liens and remedies for the recovery of his wages as a seaman has under this 
Act or by law or custom.”’ 


Stone Hurst for the plaintiffs. 
Sontthe Bucknill for the interveners, the receiver for the debenture-holder and 
and. 


W. H. Owen for Livingstone and Cooper. isvateventt 
. +» VUUT. 


Jan. 28. SIR HENRY DUKE, P., read the following judgment.—The plaintiffs 
are James Ellis Dye, formerly master, and Gerald Stephen Johnson, formerly chief 
engineer, of the steamship British Trade. They sue for wages, disbursements and 
expenses, and for damages for wrongful dismissal, and assert a maritime lien in 

E respect of all their claims. This action is defended by a receiver for the debenture- 
holder and a mortgagee, who have intervened. The ship is the subject of an appli- 
cation for sale. The liquidated claims of the plaintiffs amount to £757 16s. 1ld., 
and the amount represented by debentures and mortgages is said to be £70,000. 
The interveners admitted at the hearing the right of the plaintiffs to be paid the 
amount of their claims for wages, disbursements, and expenses out of the proceeds 

F of the ship. What is in issue between the parties is whether the plaintiffs have, 
or either of them has, a maritime lien in respect of their several claims for damages. 
The matters to be mentioned by me will be mentioned only in respect of their 
bearing, or possible bearing, upon this question. 

The vessel in which the plaintiffs were employed was the property of a company 
originally called the British World Travel Trades and Cinematograph Expeditions, 

G Ltd., and subsequently the British World Trade Expeditions, Ltd. The company 
engaged each plaintiff by an agreement under seal, which dealt with various 
matters. The project in view appears to have been the conveyance about the 
world by sea of exhibitors and their wares, with a view to a floating exhibition of 
British manufactures. Each plaintiff, as a condition of his engagement, invested 
money in the company—the master £2,000, and the chief engineer £1,000. After 

H many months spent in preparation, in course of which the vessel was towed from 
Tilbury to Southend and proceeded under steam to Hull, the vessel was transferred 
to the new company, and notice was given to the plaintiffs that the old company 
disclaimed further liability under their respective contracts. The plaintiff Dye 
had previously given three months’ notice to determine his contract, of which one 
month remained unexpired. The plaintiff Johnson had given no notice. The 

I argument advanced on behalf of the interveners in opposition to the claim of the 
plaintiffs to have a wages lien for anything more than wages earned was founded 
on the proposition that in order to give such a lien the wages must have been, in 
the words of the Admiralty Court Act, 1861, s. 10, ‘earned on board the ship, 
and counsel properly insisted that the existence in the Admiralty Court and in this 
Division of jurisdiction to deal with all the claims of the plaintiffs under their 
agreements of service does not necessarily involve a right to alien. The opinion 
of Sm Garnsrorp Bruce against the existence of this lien as expressed in the 
well-known work, WILLIAMS AND Bruce, ApMIRALTY PRACTICE (8rd Edn.), p. 202, 
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was relied upon, and in opposition to the claim T was also: reminded of a judicial 
opinion of Lorp GoreLt that whether such a lien exists is a difficult question. ca. 

The difficulty is to be solved by authority, and not by opinion. Such as it is, it 
seems to me to arise not so much from want of authority in decided cases as from 
the difficulty there is in making sure, with regard to many of the cases, whether 
the existence or non-existence of a lien was material or was adjudicated upon in the 
several judgments which have to be considered. Inasmuch as before 1861 the 
Court of Admiralty exercised, in its ancient jurisdiction, remedial powers in 
personal suits and suits in rem, as well as in suits for the enforcement of maritime 
liens, and after 1861 had an enlarged jurisdiction over suits of various kinds without 
extension to the claimants in those suits of rights of lien, the period, subject- 
matter, and result must be scrutinised when the several decisions in question come 
to be examined. It must be borne in mind, too, that until 1861 the seaman’s lien 
for wages, enforceable in the Admiralty jurisdiction, was a lien for the wages 
recoverable in that jurisdiction under what Lorp Stowett called a mariner’s 
contract; that a special contract might be proceeded upon at law, but not in 
Admiralty; and that the master of a ship had not the seaman's privileges with 
regard to wages. The plaintiff Johnson would have had it in respect simply of 
hiring and service, but the plaintiff Dye would not. The matters to be considered 
in detail as to both plaintiffs are, therefore, whether a seaman has a maritime lien 
in respect of damages for wrongful dismissal from his service under a simple 
contract; whether the contract relied upon by each is such that service thereunder 
gives a lien to a seaman; and whether they are in substance claiming wages or 
damages. Further, as to the plaintiff Dye, there is the question whether by virtue 
of the Admiralty Court Act, 1861, s. 10, and the Merchant Shipping Act, 1894, 
he has a maritime lien under his contract. 

The argument on the part of the interveners that a seaman’s lien upon the ship 
for wages exists only in respect of wages earned by the seaman on board the ship 
in the strict literal sense of these words must be examined in the light of decisions 
in the Court of Admiralty which extend over a long period, and under which the 
seaman’s lien has been held to include subsistence money, viaticum, and, as it 
seems, whatever he could be fairly said to have earned by his services. In The 
Exeter (1), in 1799, the ship had been sold in a wages action, and Lorp SrowEL 
decreed in favour of a seaman discharged at Colombo on a voyage from Bombay 
to London the payment out of the proceeds of the ship of wages subsequent to his 
dismissal. In The Beaver (2), where a marine had been put ashore on the African 
coast on a voyage from Liverpool to Africa and back, the same learned judge 
determined that the wages recoverable were those due for the whole voyage. 
Again, in The Elizabeth (3), Lory StoweLn spoke of the right of the seaman 
wrongfully discharged to claim wages until the return of the vessel to the original 
port as one recognised in most countries, and when an enterprise had been deter- 
mined by frustration in the Baltic he decreed that wages were payable to the time 
of the seaman’s arrival in England. The same rule was applied by the same judge 
in different circumstances in The Eliza (4), and where the seaman was given 
half wages from leaving the ship until his arrival in England. Dr. Lusarineron, in 
1856, in The Camilla (5), decreed payment of wages at the contract rate from the 
date of discharge to the time within the contract period when the plaintiff obtained 
other employment. On the same footing, Dr. Lusuineron also decided, in The 
Great Eastern (6), that a lien existed for damages after wrongful dismissal. The 
Blessing (7) does not raise the question of lien, but lays down that the statutory 
jurisdiction of the county courts in respect of seamen’s wages extends to a claim 
for damages in lieu of wages. The decision of the Privy Council in The Ferret (8) 
goes to a like question. Lastly, in Re Great Eastern Steamship Co. (9), Cuirry, J., 
in 1885, determined in favour of the crew a claim of maritime lien in respect of 
Seamen's wages accrued after a wrongful determination of the hiring. The conflict 
was between the wages claimants and mortgagees, and wages were held payable 
to the time of the chief clerk's certificate in the cause. 
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Having regard to the state of the authorities, I cannot say that the wages for 
which a seaman has a lien under a seaman’s contract of service are limited in the 
way the interveners contend. There are, however, two other questions to be con- 
sidered. Are the plaintiffs respectively, in point of substance, claiming under their 
respective contracts wages which remain unpaid, or are they claiming damages for 
breach of contract? Are their respective contracts such as could have been sued 
upon in the Admiralty jurisdiction, or special contracts? The distinction between 
a claim for wages and a claim for damages under a seaman’s contract which has 
been broken depends upon purely legal considerations. The best answer, I think, 
is that, if there has been merely a breach of the contract by the employer, the 
contract subsists and can be made the subject of a simple claim for wages, but, 
on the other hand, if the employer has repudiated the contract and the seaman 
has accepted the repudiation the contract is at an end, and any claim to be made 
by him in respect of its stipulations is a claim for damages: see Johnstone v. 
Milling (10). It is not clear in the present case that the repudiation of the 
contracts in question by the owners was accepted by the plaintiffs before the issue 
of the writ. On this footing a claim for wages might have subsisted until that 
date. The plaintiff, the chief engineer, has all a seaman’s remedies if he is 
claiming under a seaman’s contract. He may also recover judgment here under 
a special contract, by virtue of various statutes. Whether the plaintiff, the master, 
has the alleged lien depends upon the combined effect of the provision in the 
Admiralty Court Act, 1861, s. 10, which gave the court jurisdiction over any claim 
by the master of any ship for wages earned by him on board the ship, and s. 167 
of the Merchant Shipping Act, 1894, whereby a master is given the same rights, 
lien, and remedies for wages as a seaman under that Act, or by law or custom. 
By virtue of the decisions in The Sara (11) and The Castlegate (12), I must take it 
that the Admiralty Court Act, 1861, s. 10, did not create any maritime lien which 
had not existed before that Act, but merely conferred upon the Court of Admiralty 
jurisdiction in cases where, before then, it had not jurisdiction. As to the chief 
engineer, then, it is necessary to inquire whether his claim arises under a special 
contract, so that it became cognisable in Admiralty by the Act of 1861, or was a 
claim such as that court always had within its jurisdiction. As to the master, the 
like question arises under the two sections. 

The distinction between a seaman’s contract which was cognisable before 1861 
in the Court of Admiralty and a special contract such as was within the Admiralty 
jurisdiction by the Act of 1861 was clearly defined when important rights were 
constantly dependent upon it. Lorp TENTERDEN described the contract which was 
enforceable in the Court of Admiralty as ‘‘a hiring on the usual terms made by 
word and writing only and not by deed”’: Apsorr on SurpprneG (11th Edn.), p. 511. 
Lorp STowELL discusses it at some length in The Minerva (13) under the name of 
“the mariner’s contract,’’ and speaks of it as an ancient instrument in which two 
stipulations only were necessary—on the part of the owner, the description of the 
intended voyage; on the part of the seaman, the rate of wages he was content to 
accept for his services on that voyage. Whether the contracts here put in suit to 
ground the claims for damages made by the plaintiffs are such as were cognisable 
in the Court of Admiralty appears upon examination of them. Each of the agree- 
ments was a contract under seal. The employment taken by the master 1s 
employment, not for a voyage, but for a year certain, and thereafter for a ieee 
determinable by notice, and with terms and incidents which arise from his 
association with the company as 4 shareholder. The chief engineer's eerie 
again entitled him to be employed until the termination of the first VOyeEes vs 
thereafter until determination of the contract by three months notice in writing, 
or constructive total loss of the vessel. Both of them are, in my opinion, Deore 
contracts, such as were not within the ancient jurisdiction of the nt i 
Admiralty. In view of the admission of the interveners that the plainti tt axe 
the lien they assert for the wages they in fact earned, I have fd puede soe =F 
question whether the existence of special contracts would have prevente 
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Court of Admiralty from entertaining, in the case of the chief engines as a 
seaman, a claim to a lien for wages upon proof of service performed. No such 
question is raised in this case with regard to either of the plaintiffs. So far, how- 
ever, as their claim extends to damages they can only be asserted upon proof of 
the contracts. They, therefore, could not have been entertained by the Court of 
Admiralty without the statutory authority of the Act of 1861, and they consequently 
do not carry with them any right to a maritime lien. An the circumstances of the 
case it is not necessary to consider reported decisions in which, where a mariner’s 
contract and a special agreement were embodied in one writing, the court, upon 
finding the same to be severable, decreed in favour of the claim which was within 
its jurisdiction. 

ae the result there must be paid out of the fund in court £434 17s. 2d. to the 
plaintiff James Ellis Dye, and £322 19s. 9d. to the plaintiff Gerald Stephen Johnson, 
in pursuance of the admission of the interveners to that effect. The claim of the 
plaintiffs for a declaration that they have a maritime lien for any amount claimed 
by them under para. 6 of the statement of claim, is disallowed. 


Solicitors: Flegg € Son; Botterell d Roche; Dawson & Loncaster, Hull. 
[Reported by Grorrrey Hurcutinson, Esq., Barrister-at-Law.} 


PRAGER v. BLATSPIEL, STAMP AND HEACOCK, LTD. 


[K1ne’s Bencn Division (McCardie, J.), January 14, 15, 23, 1924] 


[Reported [1924] 1 K.B. 566; 93 L.J.K.B. 410; 180 L.T. 672; 
40 T.L.R. 287; 68 Sol. Jo. 460] 


Agent—Agency of necessity—Extent of application of doctrine—Matters which 
agent must prove—‘‘Necessity’’—Only commerciaily reasonable course to 
take. 

The doctrine of agency by necessity is not confined to cases of the master of 
a ship, a carrier by land, or the acceptor of a bill of exchange for the honour 
of the drawer. It can exist, e.g., in a case of the sale of goods purchased by 
an agent on behalf of a principal where unforeseen emergencies arise, provided 
(i) that at the material time the agent cannot communicate with his principal, 
(ii) that the agent can prove that the sale was necessary in the sense that it 
was the only reasonable business course to take, and (iii) that the agent satisfies 
the court that in doing what he did he was acting bona fide in the interests 
of the parties concerned. 

Circumstances in which held that a sale of the principal’s goods by the 
agent was not necessary and that the agents acted dishonestly. 


Notes. Considered: Jebara v. Ottoman Bank, [1927] 2 K.B. 254. Referred to: 
Re Banque des Marchands de Moscou (Koupetschesky), Royal Exchange Assurance 
v. The Liquidator, Wilenkin v. The Liquidator, [1952] 1 All E.R. 1269. 

As to agency of necessity, see 1 Hauspury’s Laws (8rd Edn.) 157, 158 (in par- 


ticular note (1) on p. 158); and for cases see Dicest, Supps. Tit. Agency, case 
No. 215 et seq. ‘o> 





Cases referred to: 


(1) Hawtayne v. Bourne (1841), 7 M. & W. 595; 10 L.J.Ex. 224; 5 Jur. 118; 
151 E.R. 905; 1 Digest 819, 390. 

(2) Gwilliam v. Twist, [1895] 2 Q.B. 84; 64 L.J.Q.B. 474; 72 L.T. 579; 59 J.P. 
484; 43 W.R. 566; 11 T.L.R. 415; 14 R. 461, C.A.; 1 Digest 890, 941. 





vw 


A 


G 


K.B.D.] PRAGER v. BLATSPIEL, STAMP & HEACOCK 525 


ji - 
(3) ep aati v. Chapman (1793), 2 Hy. Bl. 254; 126 E.R. 586; 41 Digest 851, 
(4) Great Northern Rail. Co. v. Swaffield (18' dx 9: ) 
89; 80 L.T. 562; 8 Digest aan 38, ie an a earns 
(5) London and North Western Railway v. Duerden (1916), 85 L.J.K.B. 885; 
114 LT. 590; 82 T-L.R. 315, C.A.; 8 Digest (Repl.) 285, 1495 paces 
(6) Sims & Co. v. Midland Rail. Co., [1918] 1 K.B. 103; 82 L.J.K.B. 67; 107 
L.T. 700; 29 T.L.R. 81; 18 Com. Cas. 44, D.C.; 8 Digest (Repl.) 27, 162 
(7) Springer v. Great Western Rail. Co., [1921] 1 K.B. 257; 89 L.J K B 1010; 
124 L.'T. 79; 15 Asp.M.L.C. 89, C.A.; 8 Digest (Repl.) 87,212. 
(8) De Bussche v. Alt (1878), 8 Ch.D. 286; 47 L.J.Ch. 381; 38 Eel 870358 
Asp.M.L.C. 584, C.A.; 1 Digest 887, 906. eek Seeal 
(9) R. v. Electricity Comrs., Ex parte London Electricity Joint Committee Co 
(1920), Ltd., {1924} 1 K.B. 171; 93 L.J.K.B. 390; 130 L.T. 164; 88 J P. 
18; 89 T.L.R. 715; 68 Sol. Jo. 188; 21 L.G.R. 719, C.A.; 20 iat 197 t 
(10) Harris v. Fiat Motors, Ltd. (1907), 23 T.L.R. 504, C.A.; 1 gee 390 942. 
(11) Beard v. London General Omnibus Co., [1900] 2 Q.B. 530; 69 L.J.Q.B. 895; 
83 L.T. 362; 48 W.R. 658; 16 T.L.R. 499, C.A.; 384 Digest 142, 1113. , 
(12) Bank of New South Wales v. Owston (1879), 4 App. Cas. 270; 48 L.J.P.C 
25; 40 L.T. 500; 48 J.P. 476; 14 Cox, C.C. 267, P.C.; 1 Digest 330, 464. 
(13) Tetley v. British Trade Corpn. (1922), 10 Lloyd, L.R. 678. 
(14) Cannan v. Meaburn (1823), 1 Bing. 243; 8 Moore, C.P. 127; 1 13:0.5.C2P, 
84; 130 E.R. 98; 41 Digest 511, 3402. 
(15) Australasian Steam Navigation Co. v. Morse (1872), L.R. 4 P.C. 222; 8 
Moo.P.C.C.N.S. 482; 27 L.T. 357; 20 W.R. 728; 1 Asp.M.L.C. 407; 17 
E.R. 393, P.C.; 41 Digest 511, 3404. 
(16) Acatos v. Burns (1878), 3 Ex.D. 282; 47 L.J.Q.B. 566; 26 W.R. 624, C.A.; 
41 Digest 453, 2841. 
(17) Atlantic Mutual Insurance Co. v. Huth (1880), 16 Ch.D. 474; 44 L.T. 67; 
29 W.R. 387; 4 Asp.M.L.C. 369, C.A.; 41 Digest 512, 3418. 
(18) Ewbank v. Nutting (1849), 7 C.B. 797; 13 L.T.0.S. 94; 187 E.R. 316; 41 
Digest 515, 3450. 
(19) Tronson v. Dent (1853), 8 Moo.P.C.C. 419; 14 E.R. 159, P.C.; 41 Digest 
515, 3447. 
(20) James Phelps € Co. v. Hill, [1891] 1 Q.B. 605; 60 L.J.Q.B. 882; 64 L.T. 
610; 7 T.L.R. 819; 7 Asp.M.L.C. 42, C.A.; 41 Digest 485, 3169. 


Action tried by McCarpie, J. 

The plaintiff claimed damages from the defendants for the wrongful conversion 
of furs which the defendants had bought on the instructions of the plaintiff. The 
plaintiff was a dealer in furs carrying on business in Bucharest, and the defendants 
were fur merchants in London. In 1915 and 1916 the plaintiff instructed the defen- 
dants to buy certain furs and skins for him, to have them dressed, and to dispatch 
them to him at Bucharest at the earliest possible date. The skins, to the value 
of £1,900, were bought and paid for by the defendants and delivered by the 
sellers to the defendants. Owing to the defeat and occupation of Romania by the 
Germans at the end of 1916 the defendants were unable to forward the goods to 
the plaintiff, and in 1917 and 1918 they sold the furs and skins. At the conclusion 
of the war the plaintiff wrote asking the defendants to forward him the furs and 
skins, and in a letter dated April 30, 1919, the defendants informed him that the 
goods had been sold. The plaintiff repudiated the act of the defendants and 
brought this action. The defendants contended that they were the plaintiff's 
agents of necessity to sell the skins. The plaintiff pleaded that the circumstances 
did not constitute a necessity to sell, that the defendants had not acted bona fide, 
and, therefore, that the doctrine of agency by necessity did not apply- 


Greaves-Lord, K.C., and W. R. Howard for the plaintiff. 
Patrick Hastings, K.C., and W. Van Breda for the defendants. 
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Jan. 23. McCARDIE, J., read the following judgment.—This case raises several 
points of law and fact. The broad circumstances are these. The plaintiff deals 
in furs, and lives in Bucharest, being furrier to the Romanian Court. The defen- 
dants are fur merchants in London, and act as agents in the buying and dressing 
of skins. For some years before the outbreak of the first world war they had been 
agents for the plaintiff, and they continued so to act after the outbreak of hostilities 
in August, 1914. In 1915 and 1916 the defendants purchased for the plaintiff a 
large number of skins, including skunk skins, leopard cat skins, and marten, 
opossum, ermine, and silver fox skins. The total cost of the goods was nearly 
£1,900. In substance the plaintiff had paid the defendants the whole of that 
amount, and in 1916 all that the plaintiff owed the defendants was about £380 for 
dressing a number of skins purchased. The defendants were bound to dispatch 
the goods, when required to do so, to the plaintiff in Romania as he might direct. 
War conditions gradually rendered transport difficult, and postal and telegraphic 
communication equally difficult. In 1915 the defendants endeavoured to forward 
some of the skins to Romania, as asked for by the plaintiff. The skins were 
returned by the postal authorities after many wanderings. At the end of 1916 
the German forces entered and dominated Romania. Thenceforward Romania 
became, for practical purposes, an enemy country. As from December, 1916, it 
is agreed that it was impossible to send any goods to the plaintiff and also impos- 
sible to communicate with him in any way. In the autumn of 1917 the defendants 
began to sell the plaintiff's goods. They were sold in different lots onwards to 
September, 1918, and all were sold save a few of the silver fox skins. In 
November, 1918, the armistice was declared, and thereafter facilities for com- 
munication between London and Romania arose. On Jan. 21, 1919, the plaintiff 
wrote to the defendants: ‘‘I hope that all our merchandise is in good condition, 
and I request you to be so good as to take the necessary measures for the shipment 
of the same.’’ On Feb. 12, 1919, the defendants acknowledged the letter and 
said: ‘‘We thought it best to realise your goods as they were getting stale and 
there was no knowing how long these troublous times might last.’’ The plaintiff 
replied expressing his astonishment, and added: ‘‘I bought the merchandise under 
the then existing difficulties and unfavourable conditions in order to be supplied 
with goods upon the return of normal conditions.’’ He repudiated the action of the 
defendants, and demanded back his goods and, after further correspondence, 
brought this action for conversion and for other relief. It is admitted that the 
defendants had no contractual right to sell the goods. They justified their acts 
on the ground only that they were agents of necessity. 

The first question of law is this. Can the facts as I have outlined them afford 
a possible legal basis on which to rest an agency of necessity? The defendants 
say ‘ Yes 5 the plaintiff says ‘‘No.’’ The doctrine of agency of necessity doubtless 
took its rise from marine adventure. Hence the numerous decisions set out in 
Carver’s Carriace py Sea (6th Edn.), s. 294, and following sections. The sub- 
stance of the matter as stated in that book is that in cases of necessity the master 
of a ship has power, and it is his duty, to sell the goods in order to save their 
anes some part of it: see s. 297. In Hawtayne v. Bourne (1) (7 M. & W. at 
P- bp Parke, B., expressed a view that agency of necessity could not arise save 
hae pee F master $ a ship and of the acceptor of a bill of exchange for the 
‘ean 5 rawer. He added (ibid. at p. 600) : ‘The authority of the master 
€ ship rests upon the peculiar character of his office.’’ In Gwilliam v. Twist 
(2), Lorp Esuer, M.R.., said ([1895] 2 Q.B. at p. 87) : 


“I am very much inclined to agree with the view taken by Eyre, O.J., in 
the case of Nicholas vy. Chapman (8) and by Parke, B., in the case of Ha ) 
tayne v. Bourne (1) to the effect that this doctrine of authority ‘a Sais of 
necessity is confined to certain well-known exceptional cases, such "as pa of 
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oS master of a ship or the acceptor of a bill of exchange for the honour of the 
rawer.”’ 


ee aa de be correct, then the defendants in the case now before 
y their acts of sale. In my humble opinion, however, those dicta 
are not the law to-day. In Great Northern Rail. Co. v. Swaffield (4), more than 
twenty years before the dictum of Lorp Esner, M.R., the Court of Exchequer 
(Ketty, C.B., Praorr, Pottock, and Ampuuetr, BB.) had applied the doctrine of 
agency of necessity to a land carrier. They applied to him the principle of the 
shipping cases. I think, too, that London and North Western Railway v. Duerden 
(5) is in substance an application of the same principle. In Sims ¢ Co. v. Midland 
Rail. Co. (6)—the sale of butter case—the Divisional Court (Rrptey and Scrurron, 
JJ.) again recognised that the principle of the shipping cases might apply to land 
carriers: see also MacNamMara ON Carrrers BY Lanp (2nd Edn.), art. 189 (n). In 
Springer v. Great Western Rail. Co. (7) the Court of Appeal approved the principle 
stated in Sims’ Case (6). 

The decisions I have already cited show that the dictum of Lorp Esuer in 
Gwilliam v. Twist (2) is not the law of to-day. Agency of necessity is not confined 
to shipmaster cases and to bills of exchange. I may next point out that in the 
well-known judgment of the Court of Appeal in De Bussche v. Alt (8) the court 
stated that unforeseen emergencies may arise which impose on an agent the 
necessity of employing a substitute and the authority to do so which he would 
not otherwise possess. That case related to the sale of a ship in the east, and 
it shows an appreciation by the Court of Appeal in 1878 of a principle which, in 
its application, could not be confined to carriers or acceptors of bills of exchange. 
The object of the common law is to solve difficulties and adjust relations in social 
and commercial life. It must meet, so far as it can, sets of fact abnormal as well 
as usual. It must grow with the development of the nation. It must face and 
deal with changing or novel circumstances. Unless it can do that it fails in its 
function and declines in its dignity and value. An expanding society demands an 
expanding common law. A dozen decisions could be cited to illustrate the remarks 
I have just made. I mention only the words of Bankes, L.J., in R. v. Electricity 
Comrs. (9) where he said ([1924] 1 K.B. at p. 192): 


“Tt has, however, always been the boast of our common law that it will, 
whenever possible, and when necessary, apply existing principles to new sets 
of circumstances.” 


I respectfully agree, and I venture to add that it would be well if those words were 
more often remembered and applied. In my view, there is nothing in the existing 
decisions which confines the agency of necessity to carriers whether by land or 
sea, or to the acceptors of bills of exchange. The basic principle, I think, is a 
broad and useful one. It lies at the root of the various classes of cases of which 
the carrier decisions are merely an illustration. When carefully examined, such 
cases as Gwilliam v. Twist (2) and Harris v. Fiat Motors, Ltd. (10) show, by 
implication, a recognition of a wide rule as to agency of necessity: see also 
BowstTeap on Acency (6th Edn.), art. 8, p. 15, and the illustration thereto, Beard 
vy. London General Omnibus Co. (11) and Bank of New South Wales v. Owston (12). 
The view I am now expressing is strikingly supported by the lucid treatise of 
Srory on Acency (9th Edn.), ss. 69, 85, 141, 193 and 237, and the notes. The 
gist of the observations of the learned author appears in s. 141, where he says: 


“Although the powers of agents are, ordinarily, limited to particular acts; 
yet... extraordinary emergencies may arise, in which a person, who is an 
agent, may, from the very necessities of the case, be justified in assuming 
extraordinary powers, and . . . his acts, fairly done, under such circumstances, 
will be binding upon his principal.’ 

See also Cuitty’s CommerciaL Law (1824), vol. III, p. 218. 
I see nothing which as a matter of strict law prevents the defendants here from 
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seeking to rely on the doctrine of agency of necessity. In Tetley v. British Trade 
Corpn. (13) Bamnacue, J., applied the doctrine of agency of necessity to the case 
of an agent who, while in Russian Georgia, found himself, through violent events, 
unable to deal with goods in accordance with his instructions and equally unable 
to communicate with his principals. A like ruling has been given, on substantially 
similar facts, in other cases (unreported) in the King’s Bench Division. Upon the 
first point I rule in the defendants’ favour. 

I must refer briefly to several other features of the doctrine of agency of neces- 
sity in a case where, as here, the agent has, without orders, sold the goods of his 
principal. In the first place, it is, of course, clear that agency of necessity does 
not arise if the agent can communicate with his principal. This is established by 
all the decisions: see CarvER ON CarriaAGE By Sea (6th Edn.), arts. 295, 299; 
ScruTton oN CHARTERPARTIES (11th Edn.), art. 98; and Springer v. Great Western 
Rail. Co. (7). The basis of this requirement is, I take it, that, if the principal’s 
decision can be obtained, the agent should seek it ere acting. In the present case 
it is admitted that the agents could not communicate with the principal. In the 
next place it is essential for the agent to prove that the sale was necessary. What 
does this mean? In Cannan v. Meaburn (14) Park, J., said (1 Bing. at p. 247): 
‘The master cannot sell except in a case of inevitable necessity.’ In Australasian 
Steam Navigation Co. v. Morse (15), however, Srr Monracue SmirH said (L.R. 4 
P.C. at p. 230) : 


‘The word ‘necessity,’ when applied to mercantile affairs, where the judgment 

- must, in the nature of things, be exercised, cannot, of course, mean an 
irresistible compelling power—what is meant by it in such cases is the force 
of circumstances which determine the course a man ought to take.”’ 


Later on he refers to ‘‘commercial necessity.’ In Acatos v. Burns (16) Brett, 
L.J., uses the words (3 Ex.D. at p. 290): ‘‘unless there is an urgent necessity 
for the sale.’’ In Atlantic Mutual Insurance Co. v. Huth (17) Corton, L.J., says 
(16 Ch.D. at p. 481): 


‘It lies on those who claim title to cargo, as purchasers from the captain, to 
prove that this necessity clearly existed; further . . . it is not sufficient to 
prove that the master thought he was doing the best for all concerned, or even 


that the course adopted was, so far as can be ascertained, the best for all 
concerned.”’ 


In Sims & Co. v. Midland Rail. Co. (6) Scrurron, J., said ({1913] 1 K.B. at p. 112) 
that the question was whether “necessity justified the sale.’’ In Springer’s Case 
(7), already quoted, Scrurron, L.J., said ({1921] 1 K.B. at p. 267) that the 
defendants must show ‘‘that a sale was in the circumstances the only reasonable 
business course to take.’’ With this may be compared art. 97 of Scrurron on 
CHaRTERPARTIES (11th Edn.). In substance I may say that the agent must prove 
an actual and definite commercial necessity for the sale. In the third place, I 
think that an alleged agent of necessity must satisfy the court that he was acting 
bona fide in the interests of the parties concerned. In Ewbhank v. Nutting (18) 
Cotrman, J., said during the argument (7 C.B. at p. 804): 


“Does not the authority of the master extend to acts such as he, in the 
exercise of an honest judgment, thinks the best for the interest of the owner 
of both ship and goods?”’: 


see, too, pp. 808 and 810 of the same case. 


In Tronson v. Dent (19) the Privy Council plainly indicated that bona fides was 
essential in addition to actual necessity : see also the judgment of Liyptey, L.J., 
in James Phelps & Co. v. Hill (20); Carver’s Carrrace BY a (6th Edn.), ane 298 
299; and ScRUTTON oN CHARTERPARTIFS (11th Edn.), art. 97. Bona fides in a 
opinion, 1s an essential condition for the exercise of the power of sale. . 

I have now stated the principles of law, which, in my view, apply to this case 
and can state quite briefly my conclusions of fact after carefully weighing the 
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whole of the evidence, the correspondence, and arguments. I hold, in the first 
place, that there was no necessity to sell the goods. They had been purchased by 
the plaintiff in time of war and not of peace. He bought them in order that he 
might be ready with a stock of goods when peace arrived. He had refused, by 
letters to the defendants, several profitable offers for some of them prior to the 
cessation of correspondence between the defendants and himself. The goods were 
not perishable like fruit or food. If furs are undressed they may deteriorate some- 
what rapidly in the course of a year or two, but these furs were dressed and not 
undressed. Dressed furs deteriorate very slowly. They lose somewhat in colour 
and suppleness year by year. The measure of deterioration depends on whether 
they are properly stored. If put into cold storage the deterioration is very little. 
Even if kept in an ordinary fur warehouse the deterioration is but slight, that is, 
if care be used. The great bulk of the furs here were of the best quality. I see 
no adequate reason for the sale by the defendants, for I am satisfied that there 
was nothing to prevent the defendants from putting them into cold storage and 
certainly nothing to prevent them from keeping them with proper care in their 
own warehouse. The expense of cold or other storage would have been but slight 
compared with the value of the furs. The plaintiff had given nearly £1,900 for 
them, and they steadily rose in value. The contra account of the defendants was 
less than £400. The margin, therefore, was of the most ample description. The 
defendants could and ought to have stored the goods till communication with 
Romania was restored. I have said that the value of the furs was rising. Broadly 
speaking it may be said that from 1917 on to 1919 there was a steady and some- 
times a rapid rise in the value of furs. This arose from the shortage of supply. 
The slight deterioration of the furs was far outweighed by the general and striking 
increase in market prices. I can see no point of time at which the defendants 
could honestly and fairly say: ‘‘In the interests of the plaintiff it is imperative 
that we sell his goods.’’ That the furs were deteriorating but slightly is, I think, 
plain, and particularly when I observe the prices at which the defendants sold 
them. The defendants could not have formed the view at any time given that 
there was a necessity for sale, for they sold the goods by about seventeen different 
sales, ranging from October, 1917, to Sept. 20, 1918. If the defendants honestly 
believed in the necessity of sale they could at any time have sold the whole. In 
view of the military position in September, 1918, the sales in that month are 
significant. I hold that there was no commercial necessity for the sale. In the 
second place I decide, without hesitation, that the defendants did not act bona fide. 
I need not repeat the observations I have already made as to the absence of 
necessity for the sale. But I must add a few further words. I hold that the 
defendants were not, in fact, agents of necessity, that the sales of the plaintiff’s 
goods were not justified, and that the defendants acted dishonestly. In the result, 
I give judgment for the plaintiff for £1,822 with costs. ve 
Judgment for plaintiff. 


Solicitors : Arthur Rutherford; Lawrance, Webster, Messer & Nicholls. 
[Reported by T. W. Morean, Esq., Barrister-at-Law. | 
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S. SCHNEIDERS & SONS, LTD. v. ABRAHAMS 


(Court or AppraL (Bankes, Scrutton and Atkin, L.JJ.), October, 15, 1924] 


[Reported [1925] 1 K.B. 801; 94 L.J.K.B. 408; 182 L.T. 721; 
41 T.L.R. 24] 


Rent Restriction—Possession—'‘ Using premises for illegal purposes’’—User only 
incidental circumstance of offence—Length of user—Deposit of stolen goods 
—Increase of Rent and Mortgage Interest (Restrictions) Act, 1920 (10 ¢ 11 
Geo. 5, c. 17), 8. 5 (1), as substituted by Rent and Mortgage Interest 
Restrictions Act, 1923 (13 € 14 Geo. 5, c. 82), s. 4. 

By s. 5 (1) (b) of the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920 (as substituted by s. 4 of the Rent and Mortgage Interest Restric- 
tions Act, 1923) [mow Sched. I (b) to the Rent and Mortgage Interest 
Restrictions (Amendment) Act, 1933] : ‘‘No order or judgment for the recovery 
of possession of any dwelling-house to which this Act applies . . . shall be 
made or given unless . . . (b) the tenant . . . has been convicted of using 
the premises or allowing the premises to be used for an immoral or illegal 
purpose. .. .’’ A tenant of a dwelling-house to which the Rent Restriction 
Acts applied was convicted by a court of summary jurisdiction of receiving at 
the demised premises property of the landlords, well knowing it to have been 
stolen. On a claim by the landlords for possession under s. 5 (1) (b) (as 
substituted), 

Held: (i) to bring the case within gs. 5 (1) (b) it was sufficient that the user 
of the premises should be, not an essential element, but an incidental circum- 
stance, of the offence, e.g., where, as in the present case, the premises had 
no more than an incidental connection with the commission of the crime, 
provided that the landlords could prove, as they must be taken to have proved 
here, that the tenant had taken advantage of his tenancy of the premises and 
the opportunity it afforded for committing the offence; (ii) while the commis. 
sion of a casual assault or of a crime with which the premises had nothing to 
do beyond being merely the scene of its commission would not constitute 
“‘using’’ within s. 5 (1) (b), user as a deposit for stolen goods was such “using"’; 
and, therefore, the case fell within s. 5 (1) (b), and the landlords were entitled 
to possession. 


Notes. Applied: Hodson v. Jones (1951), 95 Sol. Jo. 236. 

As to possession on the ground of nuisance or commission of a criminal offence 
by the tenant, see 23 Harspury's Laws (8rd Edn.) 819-820. For cases see 31 
Dicest (Repl.) 700, 701; and for the Rent Restriction Acts, 1920, 1923, and 19338, 
see 13 Hauspury’s Srarures (2nd Edn.) 981, 1088, 1044 
Cases referred to: 

(1) Waller v. Thomas, [1921] 1 K.B. 541; 90 L.J.K.B. 656; 125 LT. 21} 37 

T.L.R. 825; 19 L.G.R. 109, D.C.; 31 Digest 657, 7591. 


(2) Birmingham Young Men's Christian Association v. Gee (1924), July 30, 
unreported. . 


Appeal from an order of TaLsor, J. 


The plaintiffs, the landlords, claimed possession of a messuage, No. 127, New 
Road, Whitechapel, which was let to the defendant, a working tailor, on a weekly 
tenancy at a rent of £3 a week, which was subsequently by mutual agreement 
increased to £4 a week. The tenancy was duly determined by notice to quit. The 
tenant refused to give up possession of the premises and relied on the provisions 
of the Rent Restrictions Acts. The landlords said that he was not entitled to the 
Provisions of the Acts as he had been convicted of using the premises for an 
illegal purpose within s. 5 (1) (b) of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, as substituted by s. 4 of the Rent and Mortgage Interest 


A 


G 
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\ Restrictions Act, 1923 [see now Sched. I (b) to Rent and Mortgage Interest 
Restrictions (Amendment) Act, 19383]. He had, on Sept. 21, 1923, been convicted 
by a court of summary jurisdiction of receiving, on Sept. 17 at the said premises, 
a roll of Italian cloth valued at £5, well knowing the same to have been stolen or 
unlawfully obtained, the property of the landlords, and was sentenced to five weeks’ 
imprisonment. It was contended for the tenant that a single isolated act of 

B receiving did not constitute using the premises for an illegal purpose; that for the 
subsection to apply it was necessary that the offence should be such that the use 
of the premises was a necessary ingredient in the illegality for which the tenant 
was convicted; and that there was no conviction known to the law such as a 
conviction ‘‘for using premises for an illegal purpose.’’ Tatsor, J., held that the 
landlords were not entitled to possession, as, although the tenant had been con- 

© victed in respect of an illegal act done on the premises, the user had not been 
continuous. The landlords appealed. 


Pritt for the appellants. 
Sir Reginald Coventry, K.C., and J. H. Watts for the respondent. 


BANKES, L.J.—This case raises a short but important point upon the meaning 

D of certain words in s. 4 of the Rent Restrictions Act, 1923, which leave the 

intention of the legislature in considerable doubt. The landlords brought an action 

to recover possession of premises of which the respondent was tenant. The 

premises were within the scope of the Rent Restrictions Acts. The tenant relied 

on the provisions of those Acts in answer to the claim for possession. In reply 

to this the landlords contended that the case fell within s. 4 (b) of the Act of 1923 

E and relied on the fact that the tenant had been convicted of receiving property 

stolen from them—which he had received on the demised premises—as disentitling 

the tenant to the protection of the Act. The effect of s. 4 (b) is that no judgment 

for the recovery of possession of any dwelling-house to which the Act applies shall 
be given unless, among other conditions, 


F “the tenant . . . has been convicted of using the premises or allowing the 
premises to be used for an immoral or illegal purpose.’ 


The question is whether, on the true construction of those words, the tenant has 
in the circumstances of this case been convicted of using the premises for an 
illegal purpose. First, a doubt arises whether the legislature is using those words 
in reference to an offence, the gist of which is the user of premises; whether the 
G user of the premises is an essential element in the constitution of the offence, so 
that the user must be charged in the indictment and the offence must be described 
therein as the offence of using the premises for some purpose, being an illegal 
purpose; or whether it is enough that the user should be, not an essential element, 
but merely an incidental circumstance of the offence. Secondly, assuming that the 
latter is the intention of the Act, is it enough to disentitle the tenant to protection 
ff that he should have once used the premises for an illegal purpose, or is a con- 
tinuous or frequent user necessary? The conviction in the present case was for 
receiving on Sept. 17, 19238, at 127, New Road, Whitechapel, one roll of Italian 
cloth, well knowing the same to have been stolen or unlawfully obtained, the 
property of the landlords. To constitute the offence of receiving goods knowing 
them to have been stolen it is not necessary that the receiving should be on any 

J premises, but incidentally the receiving in this case took place on these premises. 
Is this such an offence as is contemplated in s. 4 (b) of the Rent Restrictions 
Act, 1923? 
In looking for the intention of the Act, it is material to consider what class of 
offences would be included, if the words were given a strict technical construction, 
which would limit their application to those offences in which the user of premises 

is an essential element. The number of those offences is comparatively small. 
There are offences for “‘keeping’’ premises for this or that immoral purpose, which 
would not come within a technical construction of ‘‘using’’ premises, yet keeping 
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the demised premises as a brothel would surely be within the contemplation 
s. 4 (b). Again, if the tenant had fitted up the demised premises as a coiner’s den, 
and had been caught and convicted of falsely making or counterfeiting coin, 
contrary to s. 2 of the Coinage Offences Act, 1861, he would not be within a strict 
construction of s. 4 (b), because the user of premises is no part of that offence, 
Inasmuch as a strictly technical construction of s. 4 of the Act of 1923 would 
exclude so many offences which would seem naturally to fall within the purview 
of the section, and because such a construction would deprive the words ‘‘or 
immoral”’ of all foree or effect, I, therefore, reject the argument that the section 
includes only offences in which user of the premises is an essential element. But 

I think it is necessary to show that the tenant has taken advantage of his tenancy — 
of the premises and of the opportunity it afforded for committing the offence. In 
this view, the tenant who uses the demised premises as a coiner’s den, or as a C 
deposit for stolen goods, and is convicted of counterfeiting coin or receiving goods, 
would be ‘‘convicted of using the premises for an illegal purpose’’ within the 
meaning of s. 4. 

That disposes of the more difficult question. The second point was that, when 
the statute refers to ‘using the premises,’ it intends something more than a single 
act of user, and means a continuous, frequent or repeated use. I cannot assent D 
to that suggestion. It may be that the mere fact of a crime being committed on 
the premises would not constitute a user of the premises by the tenant for an 
illegal purpose—for example, if the tenant was convicted of an assault upon some- 
one who happened to be on the premises in the occupation of the tenant—and, if 
that were the only evidence, I doubt whether the tenant could be said to have 
been convicted of ‘‘using the premises for an illegal purpose’’ within the meaning E 
of s. 4. But, if the tenant uses the premises as a coiner’s den, or as a deposit for — 
stolen goods, a single instance of such user seems to me to be quite enough to 
satisfy the language of the statute. Reference was made to Waller v. Thomas (1) 
in the Divisional Court as supporting the opinion of Taugor, J. In my view, there 
is a clear distinction between the facts of that case and those of the present. The 
offence there was the offence of selling intoxicating liquor on licensed premises F 
within prohibited hours; it was said that this constituted using the premises for 
an illegal purpose. The court held that, the premises being licensed premises, the 
user was a lawful user, and that it was only by a slip in the user that the offence 
was committed. Lusn, J., makes it clear that this was his view. He said ([1921] 

1 K.B. at p. 550): 


‘‘There was only one case of sale within prohibited hours, and I do not think G 
that an isolated breach would be sufficient to justify the learned judge in 
holding that the house was used for an illegal purpose. Those words refer to 
putting a house to an improper use to carry out an unlawful purpose.”’ 


McCarpm, J., said (ibid. at p. 552): 


“As to Mr. Wootten’s suggestion that the defendant came within s. 5 (1) (b) H 
[of the Act of 1920] by allowing the premises to be used for an ‘illegal purpose,’ 
I agree with Lusu, J., that the object of [s. 5 (1) (b)] is to deal with cases in 
which the improper user of the premises is in furtherance of an unlawful 


purpose, and not with an isolated instance of illegality in carrying out a 
lawful purpose.’’ 


The effect of the particular offence committed in that case is now specially dealt I 
with in s. 4 (i) of the Act of 1920 (as substituted), but the distinction between 
that case and the present is not thereby weakened. We are told that in another 
case—Birmingham Young Men's Christian Association v. Gee (2)—the Divisional 
Court has taken the view which I have expressed. For the reasons I have given 

I think this appeal should be allowed. 


SCRUTTON, L.J.—The vague language of s. 4 makes it very difficult to 
discover what it is intended to apply to. It is inapplicable to many conditions 
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. and circumstances which would seem prima facie to be within the purview of the 
enactment. The difficulty of interpretation is due to absence of technical drafting. 
In this case the landlords desire to eject their weekly tenant, because the tenant 
has been convicted of receiving on the demised premises goods which were stolen 
from the landlords, and, if ever there was a good reason for evicting a tenant, 
this is one. As enabling them to do so they point to s. 4 of the Rent Restrictions 
3 Act, 1923, which prevents them from recovering possession unless the tenant ‘‘has 
been convicted of using the premises . . . for an immoral or illegal purpose.’” What 
is the meaning of those words, ‘‘convicted of using the premises’’? Is the crime 
which exposes the tenant to the risk of ejectment the crime that he has used the 
premises? Does the crime, to come within s. 4, involve the user of premises for 
some immoral or illegal purpose, or is it enough if the tenant has been convicted 
C of an illegal act which in fact takes place on the premises, although the conviction 
is not recorded as a conviction for using the premises for that or any other purpose? 
The words ‘‘using the premises . . . for an immoral . . . purpose’’ are very curious, 
because a defendant cannot be convicted of using premises for an immoral purpose 
which is not also illegal. If the section means that the conviction must be for 
using the premises, the difficulty is that there are very few crimes that can be 
D properly so described and brought within its operation. — If the tenant used the 
premises as a disorderly house, that would not come within the section strictly 
construed, because the offence under s. 2 of the Disorderly Houses Act, 1751, is 
not for using, but for keeping, a disorderly house. Did the legislature use the 
words strictly so as to exclude a conviction for keeping a disorderly house? Or 
did it use the words in a looser sense? The words would appear to include an 
E offence under s. 4 of the Gaming Houses Act, 1854, which does include the user 
of premises; also an offence under s. 79 of the Licensing (Consolidation) Act, for 
among the offences under that section is that of using premises contravention 
of the Betting Act, 1853; and the words would include some offences under the 
Betting Act, 1853, itself, for those offences include that of using a house or 
permitting it to be used for the purpose of betting. They would not cover the 
F offence of counterfeiting coin nor the case of a woman who took premises for the pur- 
pose of enticing foolish persons thereto and extorting money from them by the 
threats of a bully; nor would they include the occupation of the house by notorious 
receivers of stolen property. Were the words meant to have their strict meaning, 
or were they meant to cover all cases where a tenant is convicted of a erims and 
had used the premises to facilitate the commission of it? This Ses 
G would exclude cases where a crime had been committed, but the premises have 
no more than an incidental connection with the commission of the crime. 

It is difficult to choose between these two interpretations. On the one hand, : 
judge is tempted to adhere to the strict meaning of words used in geartnne re 
to leave Parliament to correct the interpretation if it is not what Ww = intende ; 
On the other hand, regard must be paid to the object to be attained ees - 
FIsthe words used; and I cannot imagine the intention of spacer: sete 

that a tenant may use the demised premises for the purpose of msaiices sesh 2 

that he should be apprehended on the premises and convicted o! re jee 

crime, and yet that the landlord should be compelled to keep him nel 

The crime of receiving goods knowing them to have been stolen is : oe sage 

of the difficulty raised by s. 4. There is no crime, and sau ped aa es: 
I no conviction, of using premises for receiving stolen goods, ay he oe ahd : 

be used for the purpose of ase ae eee ee th ee ae Breet ee 

suggests that such a user is within the conte Tae that, the. aabivioSan 

case the best consideration I can, I come to the conclu aes Mee? 

need not be for using the premises for one or another ee ee 
it i ch if there is a conviction of a crime whic 

and that it is enough 1 ae thich the premises have been 

ises and for the purpose of committing whic a 

Sr gua a is not enough that the tenant has been convicted of a crime with 

ee have nothing to do beyond merely being the scene of its 
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commission. For these reasons I am of opinion that the landlords are entitled — 


to recover, and that this appeal should be allowed. 


ATKIN, L.J.—We are asked in this case by the tenant to give the words of the 
statute their precise meaning, and, if there was a plain meaning to be attached to 
the words, I should give them that meaning. The words to be considered are 
“unless the tenant . . . has been convicted of using the premises or allowing the 
premises to be used for an immoral or illegal purpose.”’ I ask myself : What is 
the meaning of those words? If they mean that the conviction must be in the 
terms used in the Act—that is, for ‘‘using the premises’’ for the purpose—the 
question arises: Is there an offence of using premises for an immoral purpose ?— 
for there is the alternative, immoral or illegal. I know of no offence which could 
be charged as ‘‘using’’ named premises ‘‘for an immoral purpose.’’ The offence 
would have to be charged as ‘‘using the premises for some specified purpose, being 
an immoral purpose or an illegal purpose, as the case may be. Then it is found 
that there are very few offences to which the charge would apply. The words 
would apply to using the premises for betting and gaming purposes, but not to 
using them as a brothel, because the offence under s. 13 of the Criminal Law 
Amendment Act, 1885, is that of keeping a brothel, and not of using premises as 
a brothel. The whole Act must be considered to ascertain the object of the 
legislature. It specifies certain conditions under which a landlord may recover 
possession of the demised premises, and, when those conditions are considered, it 
seems an extraordinary conclusion that they should not include a case where the 
tenant takes the premises, fits them up as a coiner’s den, uses them for that 
purpose, is apprehended on the premises, and is then charged with the offence of 
counterfeiting coin and convicted. This leads to the conclusion that the words of 
s. 4 must be used in a less technical sense. In my opinion, they cover a case 
where the tenant has been convicted of a criminal offence, and in the course of 
the trial it has been proved that he used the premises for an immoral or illegal 
purpose. 

‘“Using’’ the premises in this section does not necessarily involve a continuous 
or repeated user. If the tenant formed the deliberate purpose of robbing a man, 
allured him into the premises and so used them for the purpose, it would be 
sufficient for the section, if they were once so used. On the other hand, if the 
premises are once used for an immoral or illegal purpose it does not necessarily 
follow that they have been used for such a purpose within the section—for example, 
a casual assault may be committed in the course of an innocent user. Moreover, 
in my view, the premises may be used for an immoral purpose within the meaning 
of the section without being used for an illegal purpose. Suppose a prostitute 
visits the premises and while there commits a theft or an assault for which she 
is prosecuted and ultimately convicted, and in the course of the proceedings it is 
proved that she used the premises for the purpose of prostitution, it might well be 
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said that she had been convicted of using the premises for an immoral purpose fF] 


within the meaning of the section. I agree that the appeal should be allowed. 


Appeal allowed. 
Solicitors: Bartlett & Gluckstein; H. T. Nicholson. 


[Reported by W. C. Sanprorp, Esq., Barrister-at-Law.] 
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WILLIAMS v. PERRY 


[Kine's Bencu Division (Swift and Acton, JJ.), March 31, 1924] 


[Reported [1924] 1 K.B. 986; 93 L.J.K.B. 521; 131 L.T. 471; 
40 T.L.R. 539; 68 Sol. Jo. 617; 22 L.G.R. 471] 


3 Rent Restriction—Application of Rent Acts—Dwelling-house let at standard rent 
—Letting to new tenant at higher rent for business purposes only—New 
tenant going to reside on premises—Premises not brought again within Acts 
—Increase of Rent and Mortgage Interest (Restrictions) Act, 1920 (10 & 11 
Geo. 5, c. 17), 8. 12 (2), proviso (ii), s. 12 (6). 

C By s. 12 (2), proviso (ii), of the Increase of Rent and Mortgage Interest 

(Restrictions) Act, 1920: ‘‘The application of this Act to any house or part of 
a house shall not be excluded by reason only that part of the premises is used 
as a shop or office or for business, trade, or professional purposes... ."’ By 
sub-s. (6) of s. 12 of the Act: ‘‘Where this Act has become applicable to any 
dwelling-house . . . it shall continue to apply thereto whether or not the 

D dwelling-house continues to be one to which this Act applies.”’ 

From August, 1914, until March, 1919, premises consisting of a shop and 
living accommodation were let at the standard rent, 12s. 6d. a week, to a 
tenant who carried on business in the shop and resided above it. In March, 
1919, this tenant left the premises, and the landlord let the premises to the 
defendant at a rent in excess of the standard rent, i.e., £4 a month, to carry 

me on 8 business in the shop and use the other rooms as storerooms and work- 

rooms, and not as a dwelling-house. No substantial structural alteration of 
the premises was made. The tenant entered the premises, and some time 
later he occupied the upper part of them for residential purposes. He then 
contended that the premises came within the Rent Restriction Acts, by virtue 
of s. 12 (2), proviso (ii), of the Act of 1920, and that the landlord was not 

F entitled to receive more than the standard rent of 12s. 6d. In an action by 

the landlord for the rent at the higher figure, 

Held: it was not true to say that, unless the identity of premises was 
physically and structurally altered, the premises, if once within the Rent Acts, 
remained within them even though they became used only for business 
purposes; a dwelling-house could be converted into business premises by 

G agreement of the parties as to the user of the premises Just as much as by 

structural alteration; the premises in question ceased to be within the protec- 
tion of the Acts in March, 1919, and it was not open to the defendant to say 
that they had been brought again within that protection by residing in part of 
the premises in breach of his agreement with the landlord; and, therefore, the 
landlord was entitled to recover the higher rent. 


H Notes. Applied: Phillips v. Hallahan, [1925] 1 K.B. 756. Considered: Leslie 


& Co., Ltd. v. Cummings, [1926] All E.R.Rep. 408. Referred to: Barrett 


Vv. 


Hardy Bros. (Alnwick), Ltd., [1925] All E.R.Rep. 189; Hyman v. Steward, [1925] 


All E.R.Rep. 526. 


As to the application of the Rent Acts generally, see 23 Haussury’s Laws (8rd 


Edn.) 720 et seq.; and for cases see 31 D1GEsT (Repl.) 640-657. For Increase 
I Rent, &c. (Restrictions) Act, 1920, see 13 Hatspury’s STATUTES (2nd Edn.) 981. 


Case referred to: 


(1) Phillips v. Barnett, [1922] 1 K.B. 222; 91 L.J.K.B. 198; 126 L.T. 173; 38 


of 


T.L.R. 89; 66 Sol. Jo. 124; 20 L.G.R. 1, C.A.; 31 Digest (Repl.) 674, 7695. 


Also referred to in argument : 


King v. York (1919), 88 L.J.K.B. 839; 35 T.L.R. 256, D.C.; 31 Digest (Repl.) 


634, 7427. : 
Woodifield v. Bond (No. 1) (1921), 127 L.T. 204; 66 Sol. 


Digest (Repl.) 640, 7476. 


Jo. (W.R.) 14; 81 
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Appeal from Bow County Court. 

The landlord of premises brought an action in the county court to recover from 
the defendant, the present tenant, rent alleged to be due in respect of the premises. 
The tenant contended that the landlord was claiming more than he was entitled to, 
having regard to the provisions of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920. From August, 1914, until March, 1919, the premises, 
which were let at a weekly rent of 12s. 6d., consisted of a shop, at the back of B 
which there was a kitchen, and above the shop and kitchen there were three 
living-rooms used by the tenant and his family. The tenant carried on a business 
in the shop and, therefore, the premises came within the Rent Acts as being 
within s. 12 (2), proviso (ii), of the Act of 1920, premises of which part was “‘used 
as a shop or office or for business, trade, or professional purposes.’’ In March, 
1919, the then tenant vacated the premises and the defendant approached the @ 
landlord with a request to let to him the premises as business premises. On the 
defendant’s representation that he wanted to carry on an upholstery business in 
the shop, and to use the upper rooms as storerooms and workrooms, the landlord 
let the premises to the defendant as a shop, warehouse, and storerooms, and not 
as a dwelling-house, at a rent of 10s. a week, subsequently increased to £4 a 
month. No substantial structural alteration of the premises was made. The J) 
defendant entered the premises, and for a time carried on the business of an 
upholsterer in accordance with the arrangement, but he afterwards occupied the 
upper part of the premises as a dwelling-house. In August, 1923, the tenant 
refused to pay the agreed rent and contended that he was only liable to pay the 
standard rent, namely, 12s. 6d. a week, and, against a claim by the landlord for 
£21 alleged arrears of rent, he counter-claimed for £26 from the landlord, being B 
a sum which he alleged he had overpaid as rent to the landlord. It was contended 
on behalf of the tenant that the premises were admittedly a dwelling-house for the 
period from August, 1914, to March, 1919, and were still a dwelling-house within 
the meaning of the Rent Restriction Acts, and that, therefore, the tenant could 
not be compelled to pay a rent in excess of the standard rent, since, once the 
premises were within the protection of the Rent Restriction Acts, they always F 
remained within the protection of those Acts. The county court judge accepted 
that argument and decided in favour of the tenant, and the landlord appealed. 


Frank J. Powell for the landlord. 
A. H. Woolf for the defendant, the present tenant. 


SWIFT, J.—This is an appeal from a judgment of the judge of the Bow County G 
Court, who gave judgment for the tenant in an action brought against him by his 
landlord for the rent of certain premises at East Ham. The tenant contended 
that the landlord was claiming more than the rent which he was entitled to, having 
regard to the provisions of the Increase of Rent and Mortgage Interest (Restric- 
tions) Act, 1920. He went further, and said that he was entitled to recover from 
the landlord certain payments which he had made in the name of rent, which, 
under the provisions of the Act, were not recoverable by the landlord. 

There can be no doubt that from August, 1914, to March, 1919, the premises 
came within s. 12 (2), proviso (ii), of the Act of 1920, and, therefore, the fact 
that the tenant was carrying on in his dwelling-house a business did not take the 
premises out of the protection of the Act. In March, 1919, that tenant went out. 
and the defendant approached the landlord with a request to let to him the [ 
premises for use as business premises. He stated specifically that he wanted the 
upper rooms as storerooms and workrooms, and that he did not want them as a 
dwelling-house, as he had a house of his own elsewhere. On that statement, the 
landlord let the premises to the defendant, not as a dwelling-house, but as a shop, 
warehouse and storerooms. The defendant entered the premises and carried on 
the business of an upholsterer, but after he had been there for a few weeks he 
introduced someone to live in the upper part of the premises, and at a later stage 
he took his own wife and son to live there. This was a clear breach of the 
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‘Segoe which was made at the time of the letting, that no one should live 
here, and I do not think that it was open to the defendant to represent at any 
time that the character of a dwelling-house was given to these premises because 
someone slept there after he became tenant. If such an occupation of the premises 
as might constitute them a dwelling-house did take place, it was by the defendant's 
wrongful act in breach of his bargain with the landlord, and I think he should be 
estopped from saying that he has by his wrongful act given the premises any 
particular characteristic. From the time the defendant went into them, the 
premises could not be said to be a dwelling-house by reason of anything which the 
defendant did in connection with them. I do not think that a man who improperly 
and in breach of his agreement occupies a room as a sleeping room which has been 
let to him as a workshop is entitled to say that he has converted that workshop 
into a dwelling-house. 

But the point of the case does not turn so much upon that. Counsel for the 
defendant has argued that these premises, having been admittedly from August, 
1914, to March, 1919, a dwelling-house within the meaning of the various Rent 
Restriction Acts, are now a dwelling-house within the Acts of 1920 and 1923, and 
the tenant cannot be made to pay a greater rent than the standard rent. T under- 
stand counsel to say, on the authority of Phillips v. Barnett (1), that, if one 
destroys or alters the identity of the premises, one destroys the protection given to 
them by the Act and one does not get any fresh protection for any other building 
which one may erect on the site, but that so long as one does not alter the identity 
of the premises physically and structurally, the premises if once within the Act 
are always within it. That argument was accepted by the county court judge, 
who held that in law the agreement between the landlord and the defendant that 
the premises should be let as business premises did not take the premises out of 
the protection of the Act. I am unable to accede to that argument. It is quite 
clear that premises may be partly a dwelling-house and partly business premises, 
and that they may at one time be a dwelling-house and at another time business 
premises. Anyone who takes a walk in Lincoln’s Inn will see houses which at 
one time were dwelling-houses, but now, with little or no structural alteration, 
have become the business premises of counsel and solicitors. No one lives in them. 
No one would call them dwelling-houses. I see no reason why premises, at one 
time a dwelling-house and within the Act, should not at another time be business 
premises and outside the Act. 

While these premises were partly business premises and partly a dwelling-house 
they came clearly within the Acts. It seems to me from the very words of the 
second proviso to which I have alluded that, if the whole of the premises are used 
as a shop, office, &c., it necessarily follows that the Act does not apply. Section 13 
of the Act of 1920 was passed to protect such premises, which would not otherwise 
be protected, as from July, 1920, and, so long as s. 13 remained in force, the 
defendant would be protected in his occupancy, but, under s. 13 (3), the section 
ceased to exist in June, 1921, and there was no protection for business premises. 
Before business premises were protected the defendant made a bargain, by which 
he went into the premises, not as a dwelling-house, but as business premises. 
Does the Act still apply to them? Counsel for the defendant says that s. 12 (6) 
shows conclusively that the premises are still a dwelling-house in spite of the 
agreement. But that subsection does not say that where the Act has been 
applicable to a dwelling-house it shall continue to apply to a factory into which it 
has been converted. I see no reason why a dwelling-house should not be converted 
into business premises, Just as much by the agreement of the parties as to the user 
of the premises as by structural alteration. I think that the county court judge 
was wrong in law, and that this appeal must be allowed. 


ACTON, J.—I agree. Appeal allowed. 
Solicitors : Rexworth, Barnard & Bonser; E. Edwards & Son. 
[Reported by T. W. Moraan, EsqQ., Barrister-at-Law.] 
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JOY v. EPPNER 


[Kine’s Bencn Division (Shearman and Salter, JJ.), November 24, 1924] 


[Reported [1925] 1 K.B. 362; 94 L.J.K.B. 157; 182 L.T. 343; 
41 T.L.R. 186; 69 Sol. Jo. 841; 23 L.G.R. 52] 


Rent Restriction—Apportionment—House not within Rent Acts on Aug. 3, 1914 
Apportionment based on hypothetical letting and imaginary standard rent 
on that date—Increase of Rent and Mortgage Interest Restrictions Act, 1920 
(10 € 11 Geo. 5, c. 17), ss. 12 (1) (a), 12 (8), 12 (7). 

In 1905 a house was let at a rent less than two-thirds of its rateable value. 
In 1921 the landlord purchased and occupied it. In 1923 he divided it into 
two parts and let the top half as a self-contained flat at £2 a week. The tenant 
of this flat took out an apportionment summons. The county court judge made 
an apportionment by assuming a hypothetical letting in 1914 and fixing an 
imaginary standard rent. The landlord appealed. 

Held: the lettings and rents contemplated by the Rent Restriction Acts must 
be actual and not imaginary, and an apportionment could not be made by 
constructing a hypothetical letting and basing an imaginary standard rent upon 
it; as the letting of 1905 was at a rent less than two-thirds of the rateable 
value, the county court judge was bound to disregard it, and the only letting 
he could look at was that of 1923; the standard rent of the respondent’s 
dwelling-house, therefore, was £2, the rent reserved by the letting in 1923, and 
no apportionment should have been made. 


Notes. Explained: Barrett v. Hardy Bros. (Alnwick), Ltd., [1925] All E.R.Rep. 
139. Approved: Lloyd v. Cook, Goudge v. Broughton, Simson v. Mialt, Bartram 
v. Brown, Barker v. Hutson, [1928] All E.R.Rep. 201. 

As to ‘‘rent’’ within the meaning of the Rent Acts, see 23 Haussury’s Laws 
(8rd Edn.) 773, 774; and for cases see 31 Dicest (Repl.) 667 et seq. For Rent 
Restriction Act, 1920, see 18 Hauspury’s STATUTES (2nd Edn.) 981; and for Rent 
Act, 1957, see ibid., vol. 37, p. 550, 


Case referred to: 


(1) Sutton v. Begley, [1923] 2 K.B. 694; 92 L.J.K.B. 1086; 129 L.T. 778; 68 
Sol. Jo. 82; 21 L.G.R. 679, C.A.; 31 Digest (Repl.) 686, 7786. 


Appeal from Wandsworth County Court. 

On Aug. 3, 1914, a dwelling-house was held under a thirty-nine years building 
lease from Mar. 25, 1905, at a rent rising from one peppercorn to £8 10s. per 
annum, such rent being less than two-thirds of its rateable value. In 1921 the 
present landlord purchased and occupied the house. In 1923 he divided it into 
two parts by structural alterations, which did not, according to the finding of 
the county court judge, amount to a reconstruction. He continued to oceupy the 
lower portion himself, but let the upper portion as a self-contained flat to the 
tenant at a rent of £2 per week. In January, 1924, the tenant took out a summons 
asking for an apportionment of the standard rent. The county court judge held 
that the house had been let as a whole on Aug. 8, 1914, but as the rent a that 
time was less than two-thirds of the rateable value and, accordingly, the premises 
did not come within the Increase of Rent and Mortgage Interest (Restrictions) Act, 
1920, and acquire a standard rent, he proceeded to arrive at a hypothetical rent by 
assuming an imaginary letting and constructing a rent on the basis of the interest 
on the purchase price which the landlord had paid, plus additional sums for rates 


and ce outgoings. This sum he apportioned as the standard rent. The landlord 
appealed. 


Merriman, K.C., and Watts for the landlord. 
Gilbert Stone for the tenant. 
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a SHEARMAN, J.—This is an appeal from a judgment of a learned county court 
judge on a summons issued before him for an apportionment under the Rent 
Restrictions Acts. The landlord let the upper portion of his house to the tenant 
at £2 per week. Having gone into possession, the tenant took out a summons for 
apportionment, with the object of getting the rent which he had agreed to pay 
reduced under the provisions of the Acts. The county court judge entered into a 

B Species of inquiry as to what would have been the rent in the year 1914 which a 
hypothetical tenant would have paid for the premises. He made a hypothetical 
rent for the landlord, divided it into halves, and fixed the standard rent of the 
new premises as the half of the hypothetical rent. An appeal is brought to this 
court, alleging that there was no jurisdiction under the Act for the county court 
judge to make any such apportionment at all, and, in my judgment, that is correct. 

q From the year 1905 the house had been let on a building lease at a peppercorn 
rent, increasing ultimately to £8 10s., a ground rent. The lessee of the house 
lived in it, and in 1921 the landlord bought the house for £1,030, as a single house, 
and lived in it himself. In January, 1923, he made some structural alterations, 
divided the house into what undisputably are two self-contained flats, and let the 
upper one at £2 a week. The tenant, having gone in, desired to have the rent 

— reduced by obtaining an apportionment. The argument on behalf of the tenant 
was that he was entitled to look into the value of this house, and, as it was not 
disputed practically that the premises let were just about one-half, it is said he 
was entitled to pay just half the rent which a tenant would have paid in 1914. 
The argument of the landlord is that, though there are on the decisions the widest 
powers of fixing by apportionment what the Irish used to call a ‘‘fair’’ rent, this 

—& is a case which is not touched by the Act, and there can be no apportionment. I 
forbear to go into the history of apportionment. The law as to it has been finally 
settled by Sutton v. Begley (1). Views differed before that as to the exact circum- 
stances in which an apportionment could be made, but that case settled the law 
as to the circumstances in which an apportionment may be made, and we are 
bound by it. In that case a house had been let at a rent which was outside the 

EF restrictions of the Act and had been divided, and it was held that, notwithstanding 
the fact that the original property was outside the Act, yet, if it was sublet in 
portions, one could look at what was in fact the total rack-rent at the time when 
the Act came into force, apportion what was the proper rent, having regard to the 
rack-rent of the whole, and fix an apportionment, a fair rent of the premises. It 
was argued on behalf of the respondent in this case, that when there was no actual 

@ rack-rent one can fix it by having a general inquiry as to value. 

In my judgment, the contention of the landlord in the present case is correct. 
I do not propose to refer to any other cases. The whole matter depends upon s. 12 
of the Act of 1920—s. 12 (1) (a), 8. 12 (3), and s. 12 (7). Section 12 (1) (a) 
[repealed by Rent Act, 1957, s. 1 (1) of which lays down a new basis for rents in 
cases of protected tenancies] provides : 

H  ‘‘The expression ‘standard rent’ means the rent at which the dwelling-house 
was let on Aug. 3, 1914, or, where the dwelling-house was not let on that date, 
the rent at which it was last let before that date, or, in the case of a dwelling- 
house which was first let after the said Aug. 3, the rent at which it was first 
let; Provided that, in the case of any dwelling-house let at a progressive rent 
payable under a tenancy agreement or lease, the maximum rent payable under 

I such agreement or lease shall be the standard rent; and, where at the date by 

reference to which the standard rent is calculated, the rent was less than the 
rateable value, the rateable value at such date shall be the standard rent.”’ 


By s. 12 (7): . 
‘Where the rent payable in respect of any tenancy of any dwelling-house 1s 
less than two-thirds of the rateable value thereof, this Act shall not apply to 


that rent or tenancy... .”’ 
Those words are very strong, and where there was a rent or a letting such as is 
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described in the present case, the subsection goes on to provide that “this Act 
. as if no such tenancy existed or ever had existed.’’ [These last — 


sen nie repealed by the Rent Act, 1957.] It is noticeable that the word 

““tenancy’’ is used there. Section 12 (8), which is the provision under which this 

application for apportionment of rent was made, runs as follows: 
‘Where, for the purpose of determining the [standard rent or] rateable value 
of any dwelling-house to which this Act applies, it is necessary to apportion the 
[rent at the date in relation to which the standard rent is to be fixed, or 
the] rateable value of the property in which that dwelling-house is comprised, 
the county court may, on application by either party, make such apportion- 
ment as seems just, and the decision of the court as to the amount to be 
apportioned to the dwelling-house shall be final and conclusive.’’ [The words 
in square brackets were repealed by the Rent Act, 1957. ] 


It is suggested that that gives the county court judge an absolute right to look 
into all the circumstances and fix a fair rent. I am unable so to read the section, 
It seems clear to me that one has to determine the standard rent on this application, 
that is, the standard rent of the upper portion of the premises. For the section 
to apply at all it must be necessary to apportion the rent in relation to which the 
standard rent is to be fixed, that is, to apportion the rent on what Satter, J., has, 
I think, properly described as the ‘‘comprising property.’’ There is jurisdiction to 
deal with this only when one finds the rent of a complete comprising property. 
When one looks at s. 12 (7) in the circumstances of this case, there never was a 
rent at all or a letting of the comprising property so as to come under any of the 
provisions of the Act. The result is that it was not necessary to apportion; the 
county court judge could not do it; there was no previous letting at all of the com- 
prising property which he was entitled to consider. It seems to follow, as regards 
this upper portion of the premises, that the first letting of it was a letting at £2 
a week, which, in my judgment, is the standard rent of the property. That being 
the first rent, there is no necessity to apportion at all. On these grounds, it seems 
to me, the objection which was taken that there was no right to apportion was 
properly taken, the county court judge had no right to apportion, and this appeal 
must be allowed. 


SALTER, J.—I am of the same opinion. I think this is a novel and difficult 
point. I am sure that the decision of the learned judge is wrong, but I am not 
as clear as I should like to be as to what the proper standard rent of the tenant’s 
dwelling-house is. The tenant comes to the county court judge to have the 
standard rent of his dwelling-house fixed, and invites the judge to fix it by means 
of apportionment of the rent of the property in which his dwelling-house is placed. 
His dwelling-house is the upper part, and in this case the comprising property is the 
whole house. He is entitled to have the standard rent of his dwelling-house fixed, 
and he is entitled to have it fixed by apportionment, if he can show that apportion- 
ment is necessary. Reference must, therefore, be made first to s. 12 (1) (a), 
which is the general rule for ascertaining standard rents, and that subsection 
provides, in effect, that one has to look first at the actual rent of the dwelling- 
house—that is, of course, the tenant's dwelling-house, the upper part—on Aug. 3, 
1914. If the dwelling-house was let on that date, the rent at which it was then 
let is the standard rent. No further inquiry is possible. If at that date it was 
not let separately, but as part of the whole, its standard rent must be ascertained 
by apportionment of the whole. If, and only if, the dwelling-house was not let on 
that date, one has to look and see next what the rent was at which it was last let 
before that date, and if one fails again to find there any letting before that date, 
then, in the case of a dwelling-house which was first let after Aug. 8, 1914, one 
has to look and see the rent at which it was first let. The rent to look at is the 
rent on Aug. 8, 1914; if not, the rent next before; and if not that, the rent next 
after. Here there was the suggestion that there had been such substantial 
structural alterations that it was necessary for the judge to say that this particular 
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part was first let when it was let separately on Jan. 15, 1923. The learned judge 
declined so to hold, and I think the evidence warranted him in so finding. There- 
fore I return to s. 12 (1) (a). He had to ask himself: Was this upper part let as 
a part of a whole on Aug. 3, 1914? The answer to that question is: Yes. There 
was in force at that date a lease of the property in which the dwelling-house was 
comprised at a small ground rent of about £8 a year. Therefore, the upper part 
was then let, and presumably the standard rent must be ascertained by reference 
to the actual rent of the comprising property at that date. That brings us to 
s. 12 (7), and it is argued that, in consequence of the provision of that subsection, 
it was the duty of the learned judge to ignore the lease of the whole at a ground 
rent for ninety-nine years from 1905. The words of the subsection are very strong : 


‘Where the rent payable in respect of any tenancy of any dwelling-house is 
less than two-thirds of the rateable value thereof, this Act shall not apply to 
that rent or tenancy . . . and this Act shall apply in respect of such dwelling- 
house as if no such tenancy existed or ever had existed.”’ 


The question is whether that subsection applies to apportionment; whether it 
applies not only to dwelling-houses which are the subject of tenancy within the 
Act, but applies also to these cases where the comprising property under s. 12 (3) 
happens to be a dwelling-house. The comprising property, of course, need not be 
a dwelling house; it need not be a structure at all. I am inclined to think it might 
be an interest in chattels. The argument is that it so happens that the comprising 
property is a dwelling-house, and then sub-s. (7) applies. I entertain grave doubts 
whether it was intended that s. 12 (7) should be applied to a comprising property 
under sub-s. (3), but the words of the section are so plain and so emphatic that I 
feel constrained to read the subsection in its full natural meaning, and, inasmuch 
as the comprising property is a dwelling-house, I think sub-s. (7) must be applied. 
The strange result is, that whereas here the standard rent of this upper part is £2 
a week, if the comprising property had happened not to be a dwelling-house, the 
standard rent would have been about £4 a year. Assuming, therefore, that 
sub-s. (7) does apply, the learned judge had to ask himself whether this upper part 
was let as part of the whole before Aug. 3, 1914, and he had no evidence of any 
such letting. Lastly, he had to ask himself whether this upper part had been let 
as part of a whole at any time after Aug. 8, 1914. Again he found no evidence of 
any letting. The result is that there is before him no evidence at all of any letting 
before, and the only letting after is the separate letting of this property on Jan. 15, 
1923. ‘he standard rent, therefore, is the actual rent. The learned judge appears 
to have thought that, as he was bound to disregard the letting at a rack-rent shown 
by this lease, he must construct an imaginary rack-rent as at Aug. 3, 1914, and 
he did so, and based the standard rent upon such imaginary rack-rent. But this 
Act deals with real lettings and real rents and with real rates fixed by authority, 
not with imaginary rents or lettings. Whatever the correct decision of this case 


may be, I am quite sure that is the fact, and I agree with my Lord, therefore, that 


this appeal should be allowed. 
Appeal allowed. 


Solicitors : H. T. Nicholson; Tatton, Gaskell & Co. 
[Reported by T. R. FrrzwAvrer Burier, Esq., Barrister-at-Law.} 
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WARD AND OTHERS v. VAN DE LOEFF AND OTHERS 
BURNYEAT v. VAN DE LOEFF AND OTHERS 


[House or Lorps (Viscount Haldane, L.C., Viscount Cave, Lord Dunedin, Lord 
Phillimore and Lord Blanesburgh), January 22, 24, March 21, 1924] 


[Reported [1924] A.C. 653; 93 L.J.Ch. 397; 131 L.T. 292; 
40 T.L.R. 493; 68 Sol. Jo. 517] 


Perpetuities—Will—A pplication of rule—Gift to children of brother or sister 
born after testator’s death. 

Will—Revocation—Revocation by codicil—Substituted gift invalid—Need to 
prove testator’s intention to revoke even though codicil should fail—Class © 
gift—Ascertainment of class—Time—Date of distribution. 

By his will, dated May 18, 1915, the testator gave the income of his residuary 
estate to his wife during her life and after her decease, if there should be no 
children of his marriage with her, for such of the children of his brothers and 
sisters as she should appoint, and in default of such appointment, then in 
equal shares to all the children of his brothers and sisters. By a codicil dated 
April 23, 1916, the testator declared that the life interest given to his wife 
by his will should be terminable on her re-marriage unless such re-marriage 
should be with a natural-born British subject, revoked the power of appoint- 
ment thereby given to her, and declared that after her death his trustees should 
stand possessed of the residuary trust funds in trust for all or any of the 
children or child of his brothers and sisters who should be living at the death E 
of his wife or born at any time afterwards before any one of such children for 
the time being in existence attained a vested interest, and who, being a son or 
sons, attained the age of twenty-one years, or, being a daughter or daughters 
attained that age or married, if more than one, in equal shares. The testator 
died on May 7, 1916, without issue, his estate consisting of personalty only. 

The testator’s parents were both of the age of sixty-six years when he made his JF 
codicil, and both survived the testator. The testator had two brothers and 
two sisters living at his death, and they had together eight children. At the 
date of the codicil the youngest brother or sister of the testator was thirty-two 
years old. On Feb. 4, 1921, the testator’s widow married a Dutch subject. 
On June 28, 1921, the testator’s father died. A child of one of the brothers 
and sisters of the testator was born after the re-marriage of the widow. G 

Held: (i) in considering whether a testamentary gift was void for remote- 
ness the proper course was first to construe the gift without regard to the rule 
against perpetuities and then to consider whether the gift, as so construed, 
offended against the rule, and, further, in determining whether the rule was 
infringed, possible, and not probable or actual, events were to be taken into 
account; in the present case the testator spoke in the codicil of his brothers H 
and sisters generally, and, on construction of the document, there was no 
exclusion of other possible brothers and sisters of the whole or half blood who 
might, in contemplation of law, be born thereafter; accordingly, the class 
which it was sought to benefit was not one all the members of which were, as 
a necessary result of the words used, to be ascertained within the period which 


the law prescribed; and, therefore, the gift in the codicil in favour of children J 
of brothers and sisters was wholly void. 


Per Viscount Cave: Extrinsic evidence 
tor must have intended only brothers and sisters who were alive at the time 


of the codicil ... that at that time the testator’s mother was beyond the age 
of child-bearing was not admissible. 


Observations by Lorp BLANESBURGH r 
against perpetuities. 


(ii) the only revocation of a term in the will expressed in the codicil was 


. . . designed to show that the testa- 


egarding the stringency of the rule 
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confined to the power of appointment given to the wife and did not extend to 
the gift to the nephews and nieces; that gift was wholly void, and, in the 
absence of words in the codicil from which an intention could be attributed to 
the testator of wholly revoking the trust in the will even though the modifica- 
tion intended by the codicil should fail to take effect, was not effective im- 
pliedly to revoke the gift in the will. 

(iii) the date at which the class of children was to be ascertained was that 
of distribution, i.e., the re-marriage of the testator’s widow, and children born 
after that date were excluded. 


43 


Notes. Applied: Re Davies, Thomas v. Thomas-Davies, [1928] Ch. 24; Re 
Robinson, Lamb v. Robinson, [1930] All E.R.Rep. 658. Distinguished: Re Wohlge- 
muth’s Public Trustee v. Wohlgemuth, [1948] All E.R. 882. Considered: Re 
Murray, Murray v. Murray, [1956] 2 All E.R. 353. Referred to: Re Hawksley’s 


Settlement, Black v. Tidy, [1934] All E.R.Rep 94. 


As to the application of the rule against perpetuities, see 25 Haxspury’s Laws 
(2nd Edn.) 123 et seq., and as to the revocation of a will by a codicil, see ibid., 
vol. 34, pp. 78 et seq. For cases see 37 Dies 92 et seq., and 44 Dicest 320 et seq. 


Cases referred to: 


(1) Pearks v. Moseley, Re Moseley’s Trusts (1880), 5 App. Cas. 714; 50 L.J.Ch. 
57; 438 L.T. 449; 29 W.R. 1, H.L.; 37 Digest 68, 98. 

(2) Dorin v. Dorin (1875), L.R. 7 H.L. 568; 45 L.J.Ch. 652; 88 L.T. 281; 89 J.P. 
790; 23 W.R. 570, H.L.; 44 Digest 809, 6616. 

(3) Higgins v. Dawson, [1902] A.C. 1; 71 L.J.Ch. 182; 85 L.T. 768; 50 W.R. 
337, H.L.; 44 Digest 549, 3672. 

(4) Jee v. Audley (1787), 1 Cox, Eq. Cas. 824; 29 E.R. 1186; 37° Digest 57, Lo. 

(5) Lord Dungannon v. Smith (1846), 12 Cl. & Fin. 546; 10 Jur. 721; 8 E.R. 
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Appeal from an order of the Court of Appeal (Lorp Sternpate, M.R., and War- 
RINGTON, L.J.; ATKIN, L.J., dissenting) reported sub nom. Re Burnyeats’ Will 
Trusts, Burnyeat v. Ward, [1923] 2 Ch. 52, reversing in part a decision of P. O. 
Lawrence, J., reported 128 L.T. 752, on the construction of a codicil to the will 
of William John Dalzell Burnyeat, dated May 13, 1915, the codicil being dated 
April 23, 1916. The testator died on May 7, 1916. The facts appear from their 
Lordships’ opinions. 

Jenkins, K.C., and J. E. Harman for the nephews and nieces of the testator 
existing before the re-marriage of the testator’s widow. 

Greene, K.C., and Lavington for a nephew born after the re-marriage of the E! 
widow. 

Owen Thompson, K.C., L. F. Potts, and C. Shebbeare for the trustees. 

Their Lordships took time for consideration. 

Mar. 21. The following opinions were read. 


LORD HALDANE, L.C.—In these cases the questions which arise for decision F' 
were raised, by an originating summons in April, 1922, by John Burnyeat and 
John Graham, the then trustees of the will and codicil of one William John Dalzell 
Burnyeat. The will was made on May 13, 1915, and the codicil on April 23, 1916, 
and the testator died on May 7, 1916. He left surviving him no children, but a 
father, William Burnyeat, and mother, Sarah Frances Burnyeat. The father was 
born in 1849, and the mother in the same year. The father died in 1921, having G| 
by a will and a codicil left such property as he might inherit as next-of-kin from 
his son to trustees, who are among the respondents before the House. The testa- 
tor, William J. D. Burnyeat, whose estate consisted exclusively of personalty, left 
two brothers and two sisters surviving him. These were alive at his death, and 
were all upwards of thirty years of age. Each of these brothers and sisters had 
children living at the testator’s death. All of these were then infants. There was HI 
one other child of a brother, Philip Ponsonby Burnyeat, who was born after the 
testator’s death and after the re-marriage of his widow, and he is also an infant. 
The widow of the testator married a Dutch subject after his death, in 1921, and she 
is now Hildegard Van der Loeff, a party to these appeals. By his will the testator 
William J. D. Burnyeat left his residuary estate to trustees for conversion and 
investment and on trust for his wife for life, and after her decease for his children I 
who, being sons, should attain twenty-one, or being daughters attain that age or 
marry, in equal shares, with conditional institution of their children in the case of 
death before vesting. In the event of there being no such child, which happened, 
he gave his wife power to appoint the trust fund among the children of his brothers 
and sisters, and in default of such appointment the trust fund was to go in equal 
shares among all the children of his brothers and sisters. About the validity of 


these trusts no question arises. But it is otherwise with the codicil made by the 
testator. Tt was in these terms: 


A 


C 
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“T declare that the life interest given to my said wife by my said will be 
terminable on her re-marriage unless such re-marriage shall be with a natural- 
born British subject. I revoke the power of appointment among the children 
of my brothers and sisters given to my said wife by my said will. And I 
declare that after her death my trustees shall stand possessed of the residuary 
trust funds in trust for all or any the children or child of my brothers and 
sisters who shall be living at the death of my wife or born at any time after- 
wards before any one of such children for the time being in existence attains a 
vested interest and who being a son or sons attain the age of twenty-one or 
being a daughter or daughters attain that age or marry if more than one, in 
equal shares.” 


On the construction of the will and codicil, two questions arise. The first is 
whether the limitation in favour of children, contained in the concluding words of 
the codicil, is valid, having regard to the rule against perpetuities. The second 
is whether, if invalid, this new limitation and the wording of the codicil have been 
at all events efficacious as expressing a revocation of his bequest to children con- 
tained in the will. If the limitation to children in the codicil be invalid, and that 
in the will has not been revoked, then a further question arises, whether the gift 
in the will operated in favour of any children of the brothers and sisters who were 
not born until after the testator’s death. Philip Ponsonby Burnyeat, who is one 
of the parties to these appeals, was a son of the testator’s brother, Myles Fleming 
Burnyeat, but was not born until after the testator’s death and the re-marriage of 
his widow. It is argued against his claim that the life interest of the widow was 
effectively determined by the provision in the codicil, and that the class of 
children to take was finally ascertained at that date as the time of distribution. If 
this be so, Philip Ponsonby Burnyeat is excluded. P. O. LAWRENCE, J., was the 
judge before whom this summons came in the first instance. He decided that the 
gift in the codicil in favour of the children of the testator’s brothers and sisters 
was so framed as to be void for perpetuity. He held further that the codicil 
operated to revoke the residuary gift in the will only so far as the substituted 
provision in the codicil was valid, and that the gift in the will in favour of the 
children, therefore, took effect, but merely in favour of such of the children as 
were born before the re-marriage of the testator’s widow. Philip Ponsonby Burn- 
yeat was thus excluded. A majority of the Court of Appeal (Lorp STERNDALE, 
M.R., and Warrineton, L.J.) agreed with him in holding that the gift in the 
codicil in favour of the children of brothers and sisters was void for perpetuity, but 
held that the codicil revoked the gift in their favour contained in the will, and that 
there was an intestacy as regarded the residuary estate of the testator as from the 
re-marriage of his widow. Arxtn, L.J., dissented, holding that the testator must 
be taken, as matter of construction, to have been referring in his codicil only to 
the brothers and sisters of the whole blood in existence when he died, just as if 
he had designated them individually. The provision in the codicil was, therefore, 
valid, and that in the will had been revoked. 

The principle to be applied in construing instruments for the purpose of ascer- 
taining whether the direction which they contain infringes the rule against per- 
petuity is a well-settled one. It was repeated with emphasis in this House in 
Pearks v. Moseley (1) where it was laid down that, in construing the words, the 
effect of the rule must in the first instance be left out of sight, and then, having 
in this way defined the intention expressed, the court had to test its validity by 
applying the rule to the meaning thus ascertained. It is only, therefore, if, as 
matter of construction, the words in the codicil, taken in the natural sense in 
which the testator used them, do not violate the rule, that they can be regarded 
as giving a valid direction. Looking at the language of the testator here, I am 
wholly unable to read it as not postponing the ascertainment of possible members 
of the class beyond the period of a life in being and twenty-one years afterwards. 
No doubt, if we were warranted in interpreting the testator as having referred 
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only to the children of those of his brothers and sisters who were alive at his A 
death, we might read his language in a way which would satisfy the law. But for 

so restricting the natural meaning of his words, there is no justification in the 
language used in the context. He speaks of his brothers and sisters generally, and 
there is no expression which excludes the children of other possible brothers and 
sisters of the whole or half blood who might, in contemplation of law, be born. . 
He has nowhere indicated an intention that his words are not to be construed in B 
this, their natural meaning. I think, therefore, that the class to be benefited was 
not one all the ‘members of which were, as a necessary result of the words used, 

to be ascertained within the period which the law prescribes, and that the gift in the 
codicil in favour of children of brothers and sisters is wholly void. 

The next question is whether the codicil, although inoperative to this extent, 
was yet operative to revoke the gift to children of brothers and sisters contained C 
in the will. After consideration, I have come to the conclusion that it was not 
so operative. There is, indeed, a revocation expressed in the codicil, but it is 
confined to the power of appointment given to the wife. It does not extend to 
what follows. That is, in terms, an attempt at a substantive and independent 
gift, and, as it is wholly void, I think, differing on this point from the Court of 
Appeal, that the provision in the will stands undisturbed. There is nothing else [ 
in the codicil which purports to affect it. It can make no difference that the class 
of children is a new and different class, if the constitution of the new class is 
wholly inoperative in law. If it fails, then unless an independent and valid in- 
tention to revoke has been independently of it expressed, no revocation can take 
place. There is no such independent expression of intention here. The only other 
point is at what period the class of children of brothers and sisters who took under FE 
the will is to be ascertained. I think that, according to a well-known rule, the 
period is that of distribution; in other words, taking the valid alteration in the 
codicil into account, the re-marriage of the widow with a foreign subject. Philip 
Ponsonby Burnyeat is thus excluded. The result is that the judgment of Law- 
RENCE, J., Should be restored. As the difficulty has been entirely caused by the 
testator himself, I think that the costs here and below should be taxed as between Yr 
solicitor and client and paid out of the residuary estate. 


_ 


VISCOUNT CAVE.—These appeals raise two questions relating to the con- 
struction and effect of the will and codicil of the late William John Dalzell Burn- 
yeat, namely: (i) Was the gift of the testator’s residuary estate contained in the 
codicil in favour of the children of his brothers and sisters therein described void G 
as infringing the rule against perpetuities? and (ii) if so, did the gift in the will 
of the same residuary estate in favour of the children of his brothers and sisters 
take effect? It is not disputed that, in the latter event, the gift was accelerated 
and took effect on the re-marriage of the testator’s widow. 

In dealing with the first question, it is necessary to bear in mind two principles 
which have been established beyond dispute. The first is that, in considering 
whether a testamentary gift is void for remoteness, the proper course is first to 
construe the gift without regard to the rule against perpetuities, and then, to 
consider whether the gift, as so construed, offends against the rule. The second 
is that, in determining whether the rule is infringed, possible, and not probable or 


actual, events are to be taken into account. The trust declared by the codicil 
is in the following terms: 


- . in trust for all or any the children or child of my brothers and sisters 
who shall be living at the death of my wife or born at any time afterwards 
before any one of such children for the time being in existence obtains a vested 
interest and who being a son or sons attain the age of twenty-one years or being 


a daughter or daughters attain that age or marry if more than one in equal 
shares.”’ 


There can be no doubt that, if in this gift the expression ‘“‘my brothers 


' and sisters” 
1s construed in the ordinary sense as including any brother or sister of 


the testator 
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who may be born after the testator’s death, the gift must, on the principles above 
stated, be held to be void for remoteness, for such a brother or sister would not 
be a life in being at the testator’s death, and accordingly the class of nephews and 
nieces to take under the gift might conceivably not be ascertained within the limits 
of a life in being and twenty-one years afterwards. 

But it is argued on behalf of the appellants that, having regard to the circum- 
stances existing at the date of the eodicil and known to the testator, the brothers 
and sisters referred to are not the whole class of brothers and sisters born or to be 
born, but only those born before the date of the codicil. At that date the father 
and mother of the testator were both over sixty-six years of age, and of the testa- 
tor’s brothers and sisters then born, of whom there were four, the youngest was 
aged about thirty-two; and in these circumstances it is urged that the testator 
must have known that no brother or sister could be born to him in the future, 
and, therefore, must have intended to refer to his brothers and sisters already 
born, and to no others I think this argument inadmissible, and for more reasons 
than one. In the first place, it does not appear to me that evidence of extrinsic 
facts can be used for the purpose for which the appellants desire to use it. No 
doubt a court, called upon to construe a will, is entitled to know the facts which 
the testator knew, and to use that knowledge for the purpose of resolving doubts 
as to the identity of persons or things mentioned in the will or of assigning a 
meaning to expressions which otherwise would have no ‘‘adequate or intelligible 
sense’’: per Lorp Haruertey in Dorin v. Dorin (2) (L.R. 7 H.L. at p. 575). But 
it is quite another thing to say that when a testator has used an unambiguous 
expression such as “‘my brothers and sisters,’’ extrinsic evidence can be adduced 
to show that he must have intended the expression to refer to brothers and sisters 
already born. That would be to use the facts, not as evidence of identity, but as 
evidence of intention; and such a use of them would be contrary to settled 
principles of construction. In Higgins v. Dawson (3) Lorp Davey quotes with 
approval ([1902] A.C. at p. 10) the reasoning of Rrany, L.J., in the Court of 
Appeal, who said ({1900] 2 Ch. at pp. 763, 764) : 

“The first point which I think it convenient to notice is the fundamental 
distinction between evidence simply explanatory of the words (of the will) 
themselves, and evidence sought to be applied to prove intention itself as an 
independent fact,” 


and added that a will 


‘is only ambiguous, when, after full consideration, it is determined judicially 
that no interpretation can be given to it.”’ 


That is to say, as Lorp Davey explained ({1902] A.C. at p. 10): 


‘without some explanation of the expressions used in if which are descriptive 
of the subjects of the bequests or of the persons to whom the bequests are 


made.’’ 


It has been urged in this case that the evidence is referred to, not for the purpose 
of showing intention, but for the purpose of identifying the persons intended. I 
find myself unable to accept that contention. The phrase describes a class general 
in its extent and clear in its description, and the evidence sought to be admitted 
is to show that the gift was intended to be limited to four persons and was not, in 
truth, a class gift at all. This is to show that the testator intended something 
different from the ordinary meaning of the words which he used. 

But even if some extrinsic evidence were admissible for the purpose desired, I 
think it clear that, according to the established rules of our courts, the particular 
evidence relied upon—namely, the fact that the testator’s mother was past the 
age of child-bearing—is inadmissible for that purpose. The tule was laid down 
at least as long ago as in Jee v. Audley (4), where Lorp Kenyon, M.R., said 


(1 Cox, Eq. Cas. at p- 825) : 
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“Tam desired to do in this case something which I do not feel myself at 
liberty to do, namely, to suppose it is impossible for persons in so advanced 
an age as John and Elizabeth Jee to have children; but, if this can be done in 
one case it may in another, and it is a very dangerous experiment and intro- 
ductive of the greatest inconvenience to give a latitude to such sort of con- 
jecture.”’ 

This ruling has been followed ever since; and, if I may borrow an expression used 
by Lorp Kenyon in the same case, I should say that the ruling has grown reverend 
by age, and is not now to be broken in upon (1 Cox, Eq. Cas. at P- 325). The 
rule was treated as settled by this House in Lord Dungannon v. Smith (5), where 
Lorp Broucuam, using somewhat extravagant language, described the judgment in 
Jee v. Audley (4) as ‘‘one of the corner stones of the law.”’ (12 Cl. & Fin. at p. 631) ; 
and was again applied in Re Dawson, Johnston v. Hill (6), where Currry, J., in a 
careful judgment, explained the rule, and reinforced it by a reference to CokE UPON 
Lirrueton, vol. I, s. 53, 40b, where Coxe said that, in considering the right to 
dower, the possibility of issue would be assumed ‘‘albeit the wife be a hundred 
years old.’’ The case last cited completely covers the present case, and it would 
not be possible to decide this point in favour of the appellants without overruling 
the judgment of Cuirry, J. I think that it is far too late either to question 
the principle or to endeavour to whittle it away; and it is fatal to the appellants’ 
argument. In coming to this conclusion, I have set aside the consideration that the 
testator’s father might possibly have survived his wife and married again, and 
might have had issue by such re-marriage. As at present advised, I am disposed 
to think that such a child, being a brother or sister of the half-blood, would come 
within the expression ‘‘my brothers and sisters’’ in the testator’s will, and, accord- 
ingly, that the children of any such child would take under the terms of the codicil. 
But this point was not much argued, and I prefer to rest my decision upon the 
wider ground already stated. 

I conclude, therefore, that the gift in the codicil is void; and it remains to 
consider whether the gift in the will fails also. In my opinion, it does not. The 
codicil, while it expressly revokes the power of appointment given to the testator’s 
wife by the will, contains no words of revocation affecting the gift in default of 
appointment. No doubt, if the gift in the codicil had taken effect, it would have 
superseded, and to that extent would have impliedly revoked, the gift in the will; 
but the implication of revocation is found only in the terms of the substituted 
trust, and if that trust falls to the ground, the implied revocation falls with it. 
The substituted gift, like the original, is in favour of nephews and nieces of the 
testator, although the particular class of nephews and nieces who are to take is 
modified; and I cannot, on the words of this codicil, attribute to the testator an 
intention of wholly revoking the trust in the will, even though the modification 
intended by the codicil should fail to take effect. The authority for this view is 
not to be found in Onions v. Tyrer (7), and cases of that class, where even express 
words of revocation failed to take effect, but rather in cases like Alerander v. Kirk- 
patrick (8), Duguid v. Fraser (9) and Morley v. Rennoldson (10), where there were 
no words of revocation; and the principle could hardly be more clearly stated than 


in the words of Lorp Haruertey in Alexander v. Kirkpatrick (8), where he said 
(L.R. 2 Se. & Div. at p. 404): 


“The court feels itself in this position, according to the case cited by Mr. 
Pearson (Onions v. Tyrer (7)), that it can discover an intention to revoke only 
in the altered disposition which is attempted to be made by the second instru- 
ment; and if that disposition fails, then also the court must fail to perceive 
an indication of an intention to revoke the first, the court not being able to find 
that there is in truth any inconsistent disposition at all in cotisequedios of that 
which was intended to be such having wholly failed to take effect.”’ 


For the above reasons I am of 0 


inion that the judgment of th R 
should be P Judgment of the Court of Appeal 


set aside, except as to costs, and the judgment of Lawrence, J., restored. 


A 
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In the special circumstances of the case, I agree that the costs of all parties of 


these appeals as between solicitor and client should be ordered to be paid out of 
the testator’s estate. 


LORD DUNEDIN.—The main question in this case seems to me to be deter- 
mined by what was said in this House by Lorp Carrns in Hill v. Crook (11) and 
Dorin v. Dorin (2). In the former of these cases he laid down that when one 
wishes to vary the meaning of a word denoting a class of relations from what the 
prima facie meaning of that word is—he actually said it of the words “‘legitimate 
children,’’ but the application is obviously wider—there are two classes of cases 
only where the primary signification can be departed from. The one is where it is 
impossible, in the circumstances, that any person indicated by the prima facie 
meaning can take under the bequest. That is not the case here, because probably 
in law, although scarcely in fact, the idea of other brothers and sisters of the 
testator coming into existence could not be excluded, but in any case the half- 
brother or sister was a real possibility. ‘The second class of cases is where one 
finds something in the will itself, that is to say, in the expressions used in the 
will, to exclude the prima facie interpretation. That also seems to me to be absent. 
The testator has used the words ‘“‘brother and sister’’ without explanation or 
glossary, and I am afraid that he must take the consequences. On the first point, 
therefore, I agree with your Lordships. 

The second question is whether there was a revocation of the settlement of the 
residue by the will in respect of the execution of the codicil. I confess that I do 
not understand what the late Master of the Rolls meant when he said that no case 
had been cited to him where, there being a gift in the codicil inconsistent with 
that in the will, and that inconsistent gift having failed, it had been held that the 
gift in the will still existed. In the face of Alexander v. Kirkpatrick (8), not to 
mention others, it is impossible, I think, to justify this observation. WARRINGTON, 
L.J., goes on to say that the result is in accordance with justice, because he says 
that if the testator had known that his codicil would not receive effect, who can 
tell but that he would have made a different modification equally destructive of 
the arrangements in the will. With great deference, this seems to me to beg the 
question, for it assumes that the first action of the testator was to revoke what 
had been done in the will. The mere fact of writing a codicil does not revoke the 
prior will. The codicil may contain words of revocation, and, if so, they will 
receive effect. But if there are no such words, the revocation can only be found 
if it is necessarily implied, and it will be implied, if what is done brings into being 
a position inconsistent with what was arranged under the will. It, therefore, 
nothing is done which creates such a position, then there is no implied revocation, 
and ex hypothesi there is no direct revocation. It was, however, urged on behalf 
of the respondents that Kirkpatrick’s Case (8) depended on the fact that the in- 
efficiency of the new settlement was due to the non-efficiency of the words of 
conveyance, and that a different result would follow where the inefficiency depends 
on some inability on the part of the taker, or some incompetence in the interest 
created. I do not think that this is a sound distinction. It would be curious if 
it were so. The question obviously depends on the intention of the testator, as 
gathered from the words which he has used, and it is difficult to understand how 
that intention can be varied accordingly as the inefficiency of the new arrangement 
depends on whether he has not legally carried out his intention by the words which 
he has used, or whether the law has made impossible the thing which he was 
trying to do. But, as a matter of fact, there were many cases quoted before their 
Lordships who decided Kirkpatrick's Case (8) which give instances of the in- 
efficiency being of the latter sort. 

By the law of Scotland a disposition of heritable property, if made to the pre- 
judice of the heir within forty days of death, and if the disponer had not been to 
kirk or market, could be set aside by the heir. But if there was an anterior 
disposition made before forty days from death equally to the prejudice of the heir, 


550 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep. 


although made in favour of other persons than the person favoured by the death- 
bed disposition, then it was held that the heir’s title failed, for it was useless for 
him to get rid of one disposition merely to set up another equally prejudicial to 
him. It, therefore, became of great moment for the heir to find, if he could, a 
revocation of the anterior disposition in the death-bed disposition. It was first 
found, in a case which reached the House of Lords, that where there was au 
express revocation in the death-bed deed, that was quite good, although the dis- 
position in the death-bed deed could not receive effect if challenged by the heir. 
But when it was afterwards sought to extend this doctrine to a revocation to be 
implied only from the inconsistency of the two dispositions, it was held that this 
attempt could not be sanctioned. Rorburghe v. Wauchope (12) came also to the 
House of Lords, and Lorp Expon’s judgment is so much to the point, and is 
expressed with a brevity not always to be found in that very learned Lord Chan- 
cellor’s pronouncements, that I venture to quote it at length (2 Bli. at p. 654): 


‘‘As to the question of implied revocation; if we are to act on the maxim of 
stare decisis the judgment cannot be disturbed. The deed in liege poustie 
reserves a power of revocation; by making another disposition under the 
authority of the power, it must be supposed that the disponer intended to do 
something effectual; and it cannot be implied that by the exercise of the power 
he meant to revoke it.’ 


It is true that the law of death-bed is peculiar to the law of Scotland, but the 
principle underlying its application to this question is not peculiarly Scottish. 
It should be observed that the death-bed disposition was not, as in Kirkpatricl’s 
Case (8), ineffectual to convey; it was a perfectly good deed, but liable to be 
reduced by the heir-at-law. 

While I do not think that the law has ever varied in Scotland, there were con- 
flicting decisions in England. There is a very short note of such a point in the 
old case of Roper v. Radcliffe (13). There a codicil had been executed which was 
subject to an attack under the disabling law applicable to Papists. The decision 
of the court was that the codicil was good, but they gave their opinion that, in any 
view, the codicil would act as a revocation in respect of the inconsistency of the 
gift. Appeal was taken to the House of Lords and the latter point was not appealed 
against. On this appeal the judgment was reversed on the merits, and then the 
first point stood without a decision of the Lords upon it. Sir GrorGr Jessex, M.R., 
decided in the same way in Baker y. Storey (14). But the authority the other 
way is more cogent. In 1802, in Hx parte Earl of Ilchester (15), it was held that 
a testamentary appointment of a guardian was not revoked by a subsequent testa- 
mentary appointment inconsistent with it, but not executed according to the 
statute. Onions v. Tyrer (7) went further—further, I think, than is justified—for 
there in the second devise, which was void for want of subscription of witnesses 
in the presence of the testator, there was an expressed revocation, and yet it was 
held not to operate as such. But the case of Alerander v. Kirkpatrick (8), although 
a Scottish case, dealt with the whole subject, and it is worth while to see how 
the noble Lords expressed themselves. Lorp Carrns used the words ‘‘valid or 
effectual.’’ It is clear that ‘‘valid’’ covers the case then in point, but ‘‘effeetual”’ 
goes beyond it and touches all cases where practical inefficiency is the result. 
Lorp CHELMS¥orD puts the matter very clearly (L.R. 2 Se. & Div. at p. 403) : 


‘Where a subsequent deed, assuming the power exists to revoke or alter the 
former one, contains dispositions wholly different from the prior one without 
expressed words of revocation, as the two dispositions cannot stand together, 
the latter deed must prevail. This on the ground, not of revocation, but of 
inconsistent provisions. Viewed in this light, the question appears to me to 
be very clear. The parties meant to vary and depart from the dispositions 
in the former deed by substituting other and different ones, but they failed 
to execute their intention in the only way in which it could be really and 
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effectually done. Then the proposed substituted provisions never taking effect 
nothing exists to interfere with the former deed." f 


Lorp Haruertey, although he explains the matter i 
‘ ° ras belonging to th 
Scotland, goes on to say (L.R. 2 Se. & Div. at p. 404): iat ital 


“The court feels itself in this position, according to the case cited by Mr 
Pearson, that it can discover an intention to revoke only in the altered Rie 
position which is intended to be made by the second instrument; and if that 
disposition fails, then also the court must fail to perceive an indication of an 
intention to revoke the first, the court not being able to find that there is in 
truth any inconsistent disposition at all in consequence of that which was 
intended to be such having wholly failed to take effect.”’ 


The cases cited by Mr. Pearson were Onions v. Tyrer (7) and Ex parte Earl of 
Ilchester (15), and that this case is to be taken as a general rule, not confined to 
the class of cases where the failure is due to inefficacy of words of conveyance, but 
extends to those where there is inability in the disponee to take, is shown by a 
recent case in the Privy Council—Venkatanarayana Pillai v. Subbammal (16) (L.R. 
43 Ind. App. at p. 25)—where Lorp Wrensury again used the words ‘‘valid or 
effectual.” 

I may summarise what I consider to be the law thus. If when a subject has been 
disposed of in a will, and the same subject is again disposed of, either in a sub- 
sequent will or in a codicil, then if you can find, apart from the description of the 
subject, words expressly or impliedly effecting revocation, that revocation will 
stand, whatever the fate of the subsequent disposition; but if the only revocation 
is that which is to be gathered from the inconsistency of the subsequent disposi- 
tion with the earlier one, then if the second disposition fails from any reason to be 
efficacious, there will be no revocation. I, therefore, think that the judgment of 
LAWRENCE, J., was right and should be restored. 


LORD PHILLIMORE.— Upon the first question, which is common to both sets 
of appellants, I am in agreement with your Lordships in affirming the conclusion 
arrived at by Lawrence, J., and the majority of the Court of Appeal. I have read 
over again the dissentient judgment of ATKIN, L.J., and I am not convinced by it. 

Three points are, I think, taken upon behalf of the appellants. First, they say 
that when the testator spoke of the children of his brothers and sisters, he must 
be taken to have meant, and meant only, the children of the two brothers and of 
the two sisters who were then in being, and whom he knew. I find no warrant 
for so limiting the words, which are general in their nature. Secondly, it is said 
that, having regard to the age of his parents, both of whom were living, he could 
not be taken to expect, and, indeed, there could not be any further brothers or 
sisters. I doubt whether this is an admissible consideration. I am inclined to 
think that, in dealing with the limitations of property by an instrument, the law 
considers persons in the abstract and not the concrete flesh and blood. However 
that may be, there was in this case no physical impossibility in there being further 
brothers and sisters of the half-blood, and the words of the testator, according to 
the accepted rules of construction, are wide enough to include such brothers and 
sisters. Thirdly, stress was laid upon provisions in the codicil restricting the 
children of brothers and sisters who were to take to such as should be born before 
any of those in existence attained twenty-one or married, and it was said that, to 
introduce any such child even of the half-blood, it would be necessary to have a 
holocaust of the seven now living children. As to this, the best that can be said 
is that which was said by Arxty, L.J. ({1923] 2 Ch. at p. 72): 

“That seems to me to be a matter which no business person could possibly 
have contemplated in view of these circumstances.”’ 
In applying the rule against perpetuities to the limitations in any instrument of 
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becomes invalid. Tho rule against perpetuities is, as I apprehend, judge-made 
law; and the courts have adopted a somewhat peculiar attitude in this matter. 
They have treated attempts to tie up property as actions only excusable in 80 far 
as they do not transgress the legal limits, and any transgression as something to 
which a penalty is to be applied. Inasmuch, therefore, as it would be possible, 
even if highly improbable, that the property might be under the disposition of the 
codicil tied up for an undue length of time, these dispositions become wholly 
invalid. 

I now approach the point on which the decision of LawRENcE, J., was favourable 
to the seven appellants on the first appeal, but was reversed by the unanimous 
judgment of the Court of Appeal. This point is an interesting one, and of some 
delicacy and difficulty. These appellants say that, although the dispositions in 
the codicil would, if they could stand, supersede the provisions in the will, yet 
inasmuch as they cannot stand, the provisions in the will are not superseded, and 
these appellants can take the benefit of them. That there is a doctrine of depen- 
dent relative revocation is not to be doubted. I say that it is not to be doubted, 
but after reading again the judgment of the Court of Appeal, it appears to be a 
doctrine to which their Lordships have only rendered lip-service. On this question 
a number of cases have been cited to your Lordships. I will begin with Onions v. 
T'yrer (7), because it is a simple case. At that time, according to the law regulat- 
ing devises of land by will, a nicety was required in the attestation of a will 
devising land which was not required for a will merely revoking a devise. In 
consequence, where a testator had made a good first will devising land, and a 
second will in terms revoking that devise and substituting another, differing, it is 
true, rather in machinery than in substance, and this second will was sufficiently 
executed for revoking purposes, but not sufficiently for devising purposes, the court 
held that the revocation was conditional only, made in order to let in the new 
arrangement, and that, as the new arrangement could not stand, the revocation 
might be considered as conditional only and disregarded, and so the first will could 
stand. The decision in Alexander v. Kirkpatrick (8), turning upon a point of 
Scottish conveyancing, maintains the same principle. Ex parte Earl of Ilchester 
(15) seems to be to the same effect. 

Roper v. Radcliffe (13) has been supposed to lay down some limitation of this 
doctrine. It is suggested that this case shows that dependent relative revocation 
only applies where the second instrument fails from defect of form, and not where 
it fails from defect in the capacity of the person who is to be benefited by the 
second instrument. I shall have, in a moment, to discuss this supposed principle; 
but I will first devote some consideration to Roper v. Radcliffe (13). I have pur- 
sued the case through such reports as are available. I have also looked into the 
Lorps’ Journats. By an Act then in force (11 & 12 Will. 3, c. 4) Papists were 
disabled, generally speaking, from taking land by will. The testator, one Roper, 
having conveyed his lands to the uses of his will, by his will devised them to four 
persons, whom he named as his executors, upon trust to sell and to hold the pro- 
ceeds for themselves and their heirs. Two of these executors were Roman Catho- 
lies, and two were Protestants. By codicil he altered the devise, and devised the 
lands to the Roman Catholic executors only. They filed a bill claiming the pro- 
perty, to which the heir-at-law and the two Protestant executors were made 
defendants. All the defendants set up the statute, the heir claiming as upon an 
intestacy, and the two Protestant executors treating the codicil as ineffective and 
claiming under the will, contending that the devise to the four must be deemed 
to be a devise to the two, the disabled executors being treated as if they were non- 
existent. In addition to making this case in their answer, they set it up also in a 
cross bill. The Lord Chancellor, who was specially assisted by sev 
decided in favour of the Roman Catholic executor ' 
the land was to be 


eral judges, 
8, principally on the ground that 
sold, and the proceeds of land were not like land and could 
well be bequeathed, as personal estate could be bequeathed, to Roman Catholics. 
Naturally, if this view was correct, the codicil was good, and there was no question 
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ae mri jaaah ie and, therefore, the case of the Protestant executors 
ailed. ‘was no dou t observed that in any case it would not have succeeded 
as the codicil had absolutely revoked the devise contained in the will. But tae 
observation must have been an obiter dictum. An appeal was taken on behalf of 
the heir to the House of Lords, and after the judges had given their opinions—six 
in favour of the heir and five against him—the judgment of the Lord Chancellor 
is reported to have been reversed by a large majority. It is interesting to notice 
that, according to the Lorps’ Journats, the sitting of the day was wholly given to 
judicial business, and the presence of a large number of Lords, spiritual and 
temporal, is recorded. The report in 10 Moprrn, at p. 233, says that, at the Bar 
of the House, counsel for the heir and counsel for the Roman Catholic executors 
agreed that no good case could be made on behalf of the two Protestant executors 
who took under the will, as the codicil had revoked the devise in the will; but 
these executors were not parties to the appeal, and brought no separate appeal of 
their own, and the decision against them rests upon the decree of the Lord Chan- 
cellor. The statement of the terms of the will and the codicil is so meagre that it 
seems to me difficult to draw any certain inference from this case. There may 
well have been words showing an absolute and unconditional intention to revoke 
the original devise. Moreover, the devise in both instruments was almost cer- 
tainly a devise to trustees, and not to beneficiaries, and there must have been 
some secret trust, probably for some purpose which in the then state of the law was 
forbidden to Roman Catholics, and this being so, if the decision in favour of the 
two Roman Catholic executors could not stand, it was not likely that the alternative 
devise would be allowed to take effect. I have dealt with this case at some length, 
because it seems to me on the whole that which weighs most heavily against the 
seven appellants. 

In Tupper v. Tupper (17) and Quinn v. Butler (18) the codicil contained express 
words revoking the bequest of the will, and in each case the court came to the 
conclusion, upon the construction of the whole document, that, whether the codicil 
could stand or not, the testator intended to annul the previous disposition which he 
had made in his will. This is a view which, as I apprehend, it is always open 
to a court of construction to take. I cannot, however, assent to the second rule 
stated by Mr. Jarman in his work on WILLS. He states his rule in the following 
words (vol. 1, 6th Edn., pp. 169, 170): 

“Gf the second devise fail, not from the infirmity of the instrument, but from 

the incapacity of the devisee, the prior devise is revoked.” 


Great as is the authority of the writer, I would rather subscribe to the criticism 
of Mr. THeozatp in his work on Wruxs. He says (7th Edn., pp. 746, 747) : 
“But this is a mere distinction of fact and not of principle. It may even be 
doubted whether it reconciles the cases in fact.” 

In truth, the cases where, to use the euphemistic language of Lorp Romitty, M.R., 
in Quinn v. Butler (18), “there has been a defective execution of the second 
instrument’ are a fortiori cases. An instrument defectively executed is no instru- 
ment. It is but a written memorandum of intentions not carried into effect; and 
even if it be an instrument valid for some purposes of destruction, as in Onions Vv. 
Tyrer (7) or Alexander v. Kirkpatrick (8), the constructive part takes no higher 
position than that of a memorandum. In such cases the court has made a wide 
stride in order to effectuate what it believed to be the intention of the testator, 
when it has inferred from an invalid document that a valid revocation was intended 
merely to express a preference, and was not meant for an absolute supersession. 
Possibly the extreme was reached when, in certain cases 1n the Court of Probate, a 
will, destroyed animo revocandi, has nevertheless been admitted by a copy to 
probate, on oral evidence that it was only destroyed by the testator in order to 
make room for a later will which, somehow or other, he never found time to make : 
see Dixon v. Treasury Solicitor (19), and cases there cited. It is a much less 
stretch for the court of construction to take two valid instruments and piece them 
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together, and, on finding that there is an invalid bequest in the second instrument, 
to look at all the terms of both documents and determine whether the revocation, 
explicit or implied, in the second instrument, was intended to take away the 
bequest in any event from the legatee under the will or merely to give effect to a 
preference of the legatee under the codicil over the legatee under the will. When, 
as in Onions v. Tyrer (7), or not quite so closely in the present case, the substituted 
bequest is the benefiting of the same individuals by another machinery, this may 
be a strong reason for the conclusion that the revocation was dependent and con- 
ditional. I am at one with your Lordships in holding that this appeal should be 


allowed. 


LORD BLANESBURGH.—1, too, have arrived at the same conclusions as the 
rest of your Lordships. I am of opinion that the ultimate gift of residue contained 
in this testator’s codicil is void as transgressing the rule against perpetuities, and 
I think that it is also inoperative to revoke those residuary dispositions of his will 
which rank subsequent to the interest thereby given to his widow, We have in 
this case an extreme, but by no means uncommon illustration of the stringency— 
I might even describe it as the penal character—of this rule. At no time was 
there here any practical possibility that a perpetuity could eventuate as a result 
of the complete fulfilment of the terms of the gift in question; while, by the time 
any contest as to the validity of the gift arose, it had become, by reason of the 
death of the testator’s father, inconceivable that any infraction of the rule could 
be involved in the gift. If we consider matters as they stood at the testator’s 
death, which is, of course, the really relevant date, it was necessary, before any- 
thing obnoxious to the rule could take place in connection with this residuary gift, 
that the following remarkable conjunction of events should supervene. The testa- 
tor’s father and mother were then each upwards of sixty-six years of age; to them, 
after a family of five, no child had been born for more than thirty years. It was, 
nevertheless, necessary that they should have another child. Alternatively, it was 
necessary that their marriage should be dissolved otherwise than by the death of 
the father, and that he should marry again, and have a child by that second 
marriage. That child, in turn, had to have a child born after the death of the 
testator’s widow—one born in her lifetime would not have been excluded by the 
rule—and even a child so born would have brought about an infraction of the rule 
only if it had also eventuated that no one of the already substantial and apparently 
increasing families of the testator’s four living brothers and sisters had survived his 
widow, having married or attained twenty-one. So much, as matters stood at the 
testator’s death, had to happen before any nephew or niece excluded by the rule 
could appear. By the date of the summons on which the orders under appeal were 
made, this new event had to take place before the rule could be infringed. The 
testator’s mother had survived her husband; she, then a widow lady of upwards of 
seventy-two years of age, had to marry again and have issue. It is, I think, only 
fair to the draftsman of this codicil, which was manifestly prepared under severe 
pressure of time, to indicate the apparent remoteness of any provision contained in 
it from the danger of a perpetuity. It is quite certain, I make bold to say, that no 
idea of such a possibility entered anybody’s mind. In its application to the present 
case, the rule has been really a snare, useless, so far as its legitimate purpose is 
concerned, but operative in the view of the Court of Appeal, and operative also in 
the view of this House (but for a fortunate accident for which the rule is entitled 
to no credit), to produce an intestacy under which certainly one person would 
greatly benefit, whose interests it was the permissible and express purpose of the 
testator by his codicil to circumscribe and reduce. In my own experience nearly 
all modern manifestations of the rule are of this character, and have this result. 
The rule has so schooled testators into compliance with, perhaps even into approval 
of, its requirements, that attempts to push their privileges beyond its strict limits 
are now rarely made. So far as the courts are concerned, the existence of the rule 
in these days is usually made manifest only in cases where, nothing of the kind 
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having been desired or suspected, and where by nothing short of a miracle could 
a perpetuity at any time have supervened, even that possibility has, by the time 
of the contest, ceased to be existent. Nevertheless, in these cases the rule is fatal 
even to gifts so innocuous, and I cannot doubt that such a result is both mis- 
chievous and unfortunate in many directions, in this notably that it brings a 
sound principle into entirely gratuitous discredit. Nevertheless, I most fully agree 
that the rule is not, even for such a reason as that, to be whittled away by the 
courts. It is too well authenticated in all its recognised incidents to be any longer 
under the control of any court. It is the legislature alone, which, maintaining the 
salutary purpose of the rule in its proper application, can, if it pleases, remove 
from it those incidents or excrescences which, without assisting to achieve its 
legitimate object, have done much mischief in other directions. 

In the present case, and notwithstanding the conditions which I have referred, I 
am, like the rest of your lordships, satisfied that, on the construction of the words 
here used by the testator, it is impossible to say that this gift is not within the 
prohibition of the rule as we have inherited it. It is agreed that the only con- 
ceivable means of escape is either, by construction or otherwise, to confine the 
apparently general expression ‘‘my brothers and sisters’’ to the brothers and sisters 
of the testator in being at the date of his codicil. On construction, it is not, I 
think, open to your lordships so to limit these words. Nor is it, in my judgment, 
permissible, by reference to surrounding circumstances, to confine them, as ATKIN, 
L.J., thought he could, to those same brothers and sisters as being the only brothers 
and sisters whom the testator knew, and as being, in consequence and in the cir- 
cumstances, those with reference to whom alone he must be taken to have spoken. 
I think that such evidence is for such a purpose quite inadmissible. The evidence 
here sought to be relied on was, in Jee v. Audley (4), rejected as proof of the 
impossibility of further births. It would be strange if it were admissible for the 
purpose of showing that the testator referred in his will only to his existing brothers 
and sisters, because it demonstrated that he knew perfectly well that he never 
could have any others. Indeed, with reference to Jee v. Audley (4), I find Rotre, 
B., when advising this House in Lord Dungannon v. Smith (5), saying (12 Cl. & 
Fin. at p. 576) that it was there quite clear that the testator never had in his 
contemplation any daughters other than those already born. Yet that circumstance 
was not allowed to affect the ordinary meaning of the words. To my mind, that 
case is a complete answer on this point. If further authority for the rejection of 
the proposed evidence is required, it will be found in Re Sayer’s Trusts (20). I 
need not say anything upon the question whether the evidence, if admissible, 
would be effective for its purpose. I greatly doubt. On the whole matter I agree 
with your lordships on the first question. 

Upon the second question, whether the codicil, although inoperative to dispose 
of the testator’s residue, was effective to revoke the gifts in the will to his own 
children and to the children of his brothers and sisters, I have also arrived, as I 
have said, at the conclusion that it was ineffective for either purpose. But, upon 
this matter, I prefer to rest my judgment entirely upon the ground chosen by the 
learned judge, as the basis of his. In view of the express revocation in the codicil 
of the power of appointment given to his wife by the will—a revocation confined 
to that power—I find myself, like Lawrence, J., able from the language of the 
testator employed in both documents to conclude that his intention was that the 
gifts of his residue contained in the will should not altogether be displaced by 
the codicil, but that they should be displaced only in favour of the class of nephews 
and nieces therein described. But, had these words of express revocation, applic- 
able only to another provision of the will, been wanting, I should, myself, have 
had difficulty in reaching this conclusion. The question being whether, on the 
construction of the two documents, the gift in the codicil indicates a supersession 
of, or only a preference over, the gifts made by the will, I am struck by the entire 
inconsistency of the two gifts. The similarity between this clause of the codicil 
and the corresponding provisions of the will is superficial and apparent rather than 
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real. The codicil in relation to nephews and nieces not only defines a class which 
in its membership may in the event be entirely exclusive of the class of nephews 
and nieces as described in the will, but it also entirely shuts out from benefit the 
testator’s possible children whose interests under the will preceded any thereby 
conferred upon any nephews and nieces. Apart from outside circumstances, to the 
possibility of which I am fully alive, but to the existence of which I apprehend that 
I am not entitled to have regard, even if I knew them—see Venkatanarayana Pillai 
vy. Subbammal (16)—I should find it difficult to conjecture how the testator’s inten- 
tion with regard to his own children, once displaced by a gift, could properly be 
said to be subsequently dependent upon the question whether the gift in favour of 
a postponed class was in the result effective or not. There is another consideration 
operative in the same direction. Under the will, apart from the codicil, Philip 
P. Burnyeat, as the son of one of the testator’s brothers born in the lifetime of his 
widow, would clearly be included. Under the codicil he is equally clearly included, 
with no personal bar to his own participation. In either contingency, therefore, 
whether the widow took an interest for life or one more limited, this respondent is 
included by the testator among those in benefit. But if the residuary clause in 
the will is now restored, it has to be restored to a class which excludes this respon- 
dent. Could such an intention be imputed to the testator if there were no words 
to assist that result? I have difficulty in seeing how it could. His intention to 
the contrary has been expressed both in the will apart from the codicil, and in the 
codicil apart from the will. Exclusion from a class of any person comprised in it 
affects the whole gift. Roure, B., if I may again quote from his advice to this 
House in Lord Dungannon v. Smith (5), refers to this subject (12 Cl. & Fin. at 
p. 575). He says: 


“The reason why a gift to a class, as children or the like, is void where it 
may embrace some objects too remote, is this:—there is no intention to give 
to any member short of the whole class; and, therefore, if the prescribed limit 
may be transferred before the class is filled up, the whole gift fails, ...”’ 


Has then the testator here ever manifested an intention to give anything to any 
class of nephews from which this respondent is excluded? The answer, I think, 
must be that he has not. For this reason also, apart from the express but limited 
words of revocation, I should have had difficulty in reaching any conclusion on 
this point other than that adopted by the Court of Appeal. 

Nor would the English authorities, as I read them, have assisted another con- 
clusion. These are none too clear. Perhaps they are not all quite consistent. 
But while they do not, I think, establish, as was contended by counsel for the 
respondents, that the doctrine of dependent relative revocation is confined to cases 
where the second bequest fails from the infirmity of the instrument by which it is 
made, and does not extend to cases where it fails from the incapacity of the legatee 
to take, the cases do, I think, show that there has hitherto in England been held 
to be a marked distinction between the two classes of cases, and the instances are 
few in which in the latter class of cases the implied revocation has not been held 
to be effectual for all purposes. The recent case in the Privy Council of Venkatana- 
rayana Pillai v. Subbammal (16) is one of these; the view of Haun, V.-C., in Re 
Fleetwood (21) may, perhaps, doubtfully be claimed as another. Of course, in the 
extreme case where revocation is sought to be effected by an ineffective testa- 
mentary instrument there is little difficulty. The intention to revoke may there 
be as clear as it can be, but it is contained in an instrument at which, for the 
purposes of indicating testamentary intention, the court may not even tek An 
instrument not operative as a will is, for that purpose, no better than an unatbealael 
- even an unsigned memorandum. The case is, however, more difficult where, as 

appened before the Wills Act, a will in question might be good as a revooation 

but be quite invalid for any dispositive purpose. Onions v. Tyrer (7) is the toadiaes 

= on sia digas But there it is, I think, doubtful whether the Lord Chan- 
o 7 j 
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greatly influenced in his conclusion that it was not by the fact that the second 
instrument did not even purport to alter the beneficial dispositions of the first. 
It may be, however, that the true explanation of this case is to be found in the 
judgment of Lorp Haruertey, when Vice-Chancellor, in Tupper v. Tupper (17), 
where he says that the testator in such a case intends the instrument to operate in 
an entire and not in a mutilated form so that either the whole of it must be looked 
at or no part of it. Tupper v. Tupper (17) is also important for the fact that the 
Vice-Chancellor clearly recognised the distinction in this matter between the two 
classes of cases, and expressly approved of its application in French's Case (22), to 
which he refers in his judgment. A most learned disquisition on the whole sub- 
ject, and to the same effect, will be found in the note to Onions v. Tyrer (7), in 
which a number of cases, beginning with Roper v. Radcliffe (18), are referred to 
in support of the proposition that ‘‘a devise of lands void in respect of the in- 
capacity of the devisee to take shall revoke a former devise.’’ This same view has, 
in more recent times, been taken by Sm Grorce Jesset, M.R., in the case to 
which your Lordships’ attention has already been drawn. 

Nor, so far as the English authorities go, is this question of relative revocation 
held necessarily to be conclusive either by the presence or absence of express words 
of revocation. I find nothing in any of the cases cited which precludes me from 
accepting as correct this passage from the judgment of Nevitte, J., in Re Bernard's 
Settlement (23) ({1916] 1 Ch. at p. 560): 


“Tt does not seem to me that the real point is determined by the question 
of whether there are words of direct revocation or whether such words are 
absent. I think it is far too narrow a view to apply any such rule in constru- 
ing documents of this kind, because it seems to me that when you have a gift 
in lieu of a previous appointment, either by necessary implication or by direct 
words, you must revoke the original appointment if you are to give effect to 
the second; and, therefore, whether the testator says in so many words ‘I do 
revoke,’ or whether he uses words which necessarily involve revocation, it 
seems to me the result is the same, and that it would not be a wise distinction 
to make, except so far as the use of the direct words may be some guide as to 
the intention of the testator.”’ 


In connection with these last observations of the learned judge, it must, I think, 
be agreed that the presence of express words of revocation may frequently be 
decisive. It is more difficult to say that their absence necessarily, or even natur- 
ally, connotes that only a relative revocation is intended. The fact that a later 
gift of the same thing to another beneficiary is intended to supersede the earlier 
gift in any event may frequently be apparent from the very change in its destina- 
tion. Suppose a testator, being at the date of his will an Anglican, gives the 
residue of his estate to the Church Association, and, having during the interval 
entered the Roman Church, he by a codicil in which there are no express words of 
revocation, gives the same residue to a Roman Catholic institution. Suppose that 
another testator by his will gives his residue to the Lord’s Day Observance Asso- 
ciation, and by a codicil some years later gives the same residue to the Sunday 
Concert Society, and suppose, further, that in each case the second gift fails, 
either because the society ceased to exist before it became effective, or for some 
other reason, can it be doubted that each testator had lost all interest in the 
objects of his first donee, and that his intention to supersede the gift in its favour 
entirely would hardly be made clearer by the addition of express words of revoca- 
tion? Many similar cases naturally suggest themselves. I do not think that this 
view is effected by the statement of Camns, L.C., in Alexander v. Kirkpatrick (8), 
where he says (L.R. Se. & Div. at p. 403): 


“Tt appears to me that no case has been produced, and that no case can be 
produced, where either in England or Scotland a mere alternative inconsistent 
disposition which is not valid or effectual in itself has been held to revoke an 


earlier disposition of the same property." 
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That the Lord Chancellor, so far at all events as the English authorities are con- 
werned, was referring only to cases where the infirmity in question was that of the 
instrument, and was not to be found in the incapacity of the legatee, is, I think, 
shown not only by the fact that it was an infirm instrument that was then in 
question, but also by the fact that among the cases cited to the House was that of 
Onions v. Tyrer (7), with its elaborate note in which at least three cases to the 
effect stated, where the infirmity was due to the incapacity of the legatee, are set 
forth and relied upon. It is noticeable, too, that Lorp Harnertey’s observations 
in the same case are confined to the first class of cases, and that he himself had 
recognised the distinctions just referred to in Tupper v. Tupper (17) above cited. 
Feeling, for these reasons, the difficulty in the way of reaching the same con- 
clusion on more general grounds of principle, I am glad to find, in the special, 
but limited, provision as to revocation contained in this codicil, warrant enough 
for adopting, as I very readily do, the conclusions at which, although perhaps on 
other grounds, your Lordships have arrived. 
Appeal allowed. 


Solicitors: Pritchard & Co., for North, Kirk & Co., Liverpool; Beaehcroft, Hay 
& Ledward, for Brown, Auld & Brown, Whitehaven. 
[Reported by W. C. Sanprorp, Esq., Barrister-at-Law. | 


DIMENT v. ROBERTS AND ANOTHER 


{Court or AppeaL (Sir Ernest Pollock, M.R., Warrington and Atkin, L.JJ.), 
July 23, 1924] 


[Reported [1925] 1 K.B. 9; 93 L.J.K.B. 1088; 182 L.T. 235; 
40 T.L.R. 861; 68 Sol. Jo. 842; 22 L.G.R. 742] 


Rent Restriction—Recovery of overpaid rent—‘‘Recoverable within six months 
from date of payment’’—Action begun within period, but judgment obtained 
after it—Rent and Mortgage Interest Restrictions Act, 1923 (13 ¢ 14 Geo. 
8, 0:°B2), 428 (2); 

The words ‘‘recoverable within six months’’ in the Rent and Mortgage 
Interest Restrictions Act, 1923, s. 8 (2), limiting the time within which a 
tenant may recover rent paid by him in excess of the sum permitted under the 
Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, are satisfied 
if the tenant commences proceedings to obtain repayment of any such excess 
within six months from the date of payment, or, in the case of a payment 
made before the passing of the Act of 1923, within six months from the passing 
of that Act. It is not necessary that the tenant should have obtained judgment 
within the six months. 

Lewis v. McKay (1), post, p. 562, approved and applied. 


Notes. The period of six months fixed by s. 8 (2) of the Act of 1923 was 
extended to two years by s. 7 (6) of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1938. 

Applied: Bayley v. Walker, post, p. 665; Gee v. Harwood, [1933] Ch. 712. 
Referred to: Pringle v. Hales, [1925] 1 K.B. 573; Re Keystone Knitting Mills 
Trade Mark, [1928] All E.R.Rep. 276. 

As to recovery of overpayments, see 23 Hatspury’s Laws (8rd Edn.) 794, 795; 
and for cases see 81 Diarst (Repl.) 690-692. For Rent Restriction Acts, 19283 and 
1938, see 13 Hatseury’s Srarures (2nd Edn.) 1033, 1068, 
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A Cases referred to: 


B 


C 


(1) Lewis v. McKay, Algate v. Vugler, Clark v. Potter, [1924] 2 K.B. 136; 93 
L.J.K.B. 840; 181 L.T. 504; 40 T.L.R. 579; 68 Sol. Jo. 789; 22 L.G.R. 
476, D.C.; 31 Digest (Repl.) 691, 7820. 

(2) Ings v. London and South Western Rail. Co. (1868), L.R. 4 C.P. 17; 88 
L.J.C.P. 8; 17 W.R. 120. 

(3) Morris v. Duncan, [1899] 1 Q.B. 4; 68 L.J.Q.B. 49; 79 L.T. 879; 62 J.P. 
823; 47 W.R. 96; 15 T.L.R. 8; 48 Sol. Jo. 14; 19 Cox, C.C. 186, D.C.; 
25 Digest 62, 517. 

(4) Collins v. Hopwood (1846), 15 M. & W. 459; 16 L.J.Ex. 124; 7 L.T.0.8, 115; 
10 J.P.Jo. 839; 153 E.R. 930; 44 Digest 143, 106. 

Appeal from an order of a Divisional Court of the King’s Bench Division. 

The plaintiff, who was the tenant of the defendants, had made, prior to July 31, 
1923, the date of the passing of the Rent and Mortgage Interest Restrictions Act, 
1923, certain payments for rent which, being in excess of the rent permitted by 
the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, became 
recoverable from the defendants, the landlords, under s. 14 (1) of that Act. By 
s. 8 (2) of the Act of 1923, any such excess was recoverable, in the case of a pay- 
ment made before the passing of that Act, only at a time within six months from 
the passing of the Act. The tenant issued a plaint in the county court for recovery 
on Jan. 24, 1924, which was within six months of the passing of the Act of 1923, 
but the hearing of the case was not until Mar. 3, when it was adjourned until 
Mar. 28, 1924. The county court judge held that the overpayment of rent was 
only recoverable, under sub-s. (2) of s. 8 of the Act of 1923, where a judgment had 
been obtained within six months of the passing of that Act, and, therefore, he did 
not hear the case. The plaintiff tenant appealed to a Divisional Court, who held 
that the decision of the county court judge was wrong and that the tenant was 
within sub-s. (2) of s. 8 if he commenced his action for recovery within six months 
of the passing of the Act, and, therefore, his action must be heard. The land- 
lords appealed. 

By s. 14 (1) of the Increase of Rent and Mortgage Interest (Restrictions) Act, 
1920: 


‘‘Where any sum has, whether before or after the passing of this Act, been 
paid on account of any rent or mortgage interest, being a sum which is by 
virtue of this Act, or any Act repealed by this Act, irrecoverable by the land- 
lord or mortgagee, the sum so paid shall be recoverable from the landlord or 
mortgagee who received the payment or his legal personal representative by 
the tenant or mortgagor by whom it was paid, and any such sum, and any other 
sum which under this Act is recoverable by a tenant from a landlord or pay- 
able or repayable by a landlord to a tenant may, without prejudice to any 
other method of recovery, be deducted by the tenant or mortgagor from any 
rent or interest payable by him to the landlord or mortgagee.” 


By s. 8 (2) of the Rent and Mortgage Interest Restrictions Act, 19238: 


‘Any sum paid by a tenant or mortgagor which, under s. 14 (1) of the [Act 
of 1920] is recoverable by the tenant or mortgagor shall be recoverable at any 
time within six months from the date of payment but not afterwards, or in 


the case of a payment made before the passing of this Act, at any time within 
six months from the passing of this Act but not afterwards.”’ 


G. J. Paull for the landlords. 
J. Duncan, for the tenant, was not called on to argue. 


SIR ERNEST POLLOCK, M.R.—This appeal must be dismissed, and I agree 
with the judgment of Swirr, J., given in Lewis v. McKay (1). The question is 
what is the true meaning of sub-s. (2) of s. 8 of the Rent and Mortgage Interest 
Restrictions Act, 1923. Certain payments for rent were made by the tenant which 
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she sought to recover under s. 14 (1) of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, which provided that over-payments of rent should be 
recoverable by the tenant. By s. 8 (2) of the Act of 1923 it is provided that over- 
payments should be recoverable by the tenant at any time within six months from 
the date of payment. When the case came before the county court judge an 
objection was taken that the case could not be heard by him because the time had 
run out during which the tenant could successfully recover. The county court 
judge accepted that argument. He said that the time limit imposed by sub-s. (2) 
of s. 8 of the Rent and Mortgage Interest Restrictions Act, 1923, had been exceeded 
because that Act came into operation on July 31, 1923; the rent which the tenant 
sought to recover had been paid prior to July 31, 1923, and, therefore, it was 
recoverable within six months of that date so that the time within which it was 
recoverable expired on Jan. 31, 1924; while the plaint was issued on Jan. 24, 1924, 
the hearing did not take place until some date in March of this year; with the 
result that at the date of hearing the time limit for recovery had been exceeded. 
Accordingly, the county court judge did not hear, and the tenant appealed from 
this decision to a Divisional Court. The Divisional Court had a number of cases 
cited before them which involved the same point: Lewis v. McKay, Algate v. 
Vugler, and Clarke vy. Potter (1); and when the case came before the Divisional 
Court it was held that the decision must follow Lewis v. McKay (1) and the other 
cases. We have to say whether we agree with that decision of the Divisional 
Court. 

Section 8 (2) of the Rent and Mortgage Interest Restrictions Act, 1923, provides 
that any sum paid by a tenant which under s. 14 (1) of the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920, is recoverable by the tenant shall be 
recoverable at any time within six months from the passing of the Act, but not 
afterwards, in the event, as in this case, of the payment having been made before 
the passing of that Act. What is the meaning of the word ‘“‘recoverable’’ in that 
collocation? Does it mean that the cause of action has passed into a judgment 
or does it mean that the tenant has taken steps by bringing his suit even though 
the hearing of his case has not been able to be dealt with by the court until after 
the expiration of the limit of time imposed. The Divisional Court has decided 
that it is sufficient if the tenant has taken steps to bring his suit, and, in my 
judgment, has rightly so decided. Counsel for the landlords has cited one or two 
cases on behalf of his clients. Ings v. London and South Western Rail. Co. (2), 
which he cited, I think has no bearing on the point before us. One must look at 
the purpose of the Act of Parliament in each case and the basis of each decision. 
In that case the statute was dealing with the right to recover a sum for costs, and 
it is quite clear that in the circumstances there it was necessary that judgment 
should be obtained within the time limited. Morris v. Duncan (3) was also relied 
upon, particularly for a dictum of Writes, J., as to the prima facie meaning of 
the word ‘‘recovery’’ being the obtaining of the judgment of the court; but so far 
as the decision of that case is concerned it is directly contrary to counsel’s argu- 
ment. T am satisfied that the judgment of the Divisional Court was richt. It is 
difficult to suppose that the legislature, by imposing this limit of time, intended to 
ties oe ag aaa pees esknay his suit fell within the area of a very busy 
ee “hacia cour where his suit would be heard within a very short 

of his ' g proceedings. It seems that the intention of the Act was 
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McKay (1), has given reasons for his judgment with which I agree,* and I think 
that any different construction of sub-s. (2) of s. 8 of the Act of 1923 would be 
antagonistic to the reason for which the Act was passed to benefit the tenant or 
mortgagor. The appeal must be dismissed. 


WARRINGTON, L.J.—I am of the same opinion. The action was brought by 
a tenant to recover from the landlord excessive rent paid by her to the landlord. 
The action was brought on Jan.:24, 1924, which was within six months from the 
passing of the Rent and Mortgage Interest Restrictions Act, 1923, but the matter 
did not come up for hearing before the county court judge until Mar. 3, when it 
was adjourned until Mar. 28, both of these dates being more than six months 
from the passing, on July 31, 1923, of the Act. The county court judge decided 
that the period of limitation imposed by the Act expired before judgment, and, 
therefore, the sum overpaid by rent ceased to be recoverable although proceedings 
had been commenced within that period. The Divisional Court reversed that 
decision, and, in my opinion, rightly reversed it. Section 14 (1) of the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920, provided that, where sums 
of money for rent made irrecoverable by the landlord or mortgagee by s. 1 of that 
Act should have been actually paid, they should be recoverable by the tenant or 
mortgagor. That Act provided no period of time within which the rent overpaid 
should be recoverable. But the Act of 1923, by s. 8 (2), provided that, in the 
case of a tenant having made payments so recoverable under s. 14 (1) of the Act 
of 1920 before the passing of the Act, that overpayment should be recoverable at 
any time within six months of the passing of the Act of 1923, and not afterwards. 
I think that those words mean that any sum recoverable shall continue to be 
recoverable for the period mentioned in the subsection. The word ‘‘recoverable”’ 
there means that the sum in question is a sum of which the persons shall be 
entitled to obtain payment by means of legal proceedings taken for its recovery 
within the period of six months. Therefore, it means that the sum of money shall 
continue to be one which may be recovered if legal proceedings for its recovery 
are taken within the period prescribed by the subsection. 

I cannot attribute to the legislature any such absurdity as the right to recover 
being liable to the state of the business of any court in which the action to recover 
is commenced. One of the best known statutes of limitations would have afforded 
the same grounds for a contention to that effect as the statute in question here. 
Section 42 of the Real Property Limitation Act, 1833, is an example of a statutory 
limit for the recovery of a sum by action; it reads 

“No arrears of rent or of interest in respect of any sum of money charged 
upon or payable out of any land or rent or in respect of any legacy or any 
damages in respect of such arrears of rent or interest shall be recovered by 
any distress, action, or suit, but within six years next after the sum shall 
have respectively become due. . - .”’ 

So far as I know, it has never even been suggested—see CARSON'S Reat Property 
Srarutes (2nd Edn.) p. 197, et seq.—that that means that the judgment shall be 
obtained before the expiration of the period mentioned. In my opinion, there- 
fore, the judgment of the Divisional Court is right and this appeal must be 
dismissed. 


ATKIN, L.J.—This case arises owing to an unfortunate expression used in the 
Rent Restriction Act of 1928, but I agree with my brethren that the decision of 
the Divisional Court was right. The words ‘“‘right to recover’’ in the ordinary way 
mean to obtain judgment for the sum which one has the right to recover, but the 
word is capable of being used in another sense, namely, that a person 1s entitled 
to sue for it: see Collins v. Hopwood (4). I need not go into the details of that 
ease which was concerned with a private Act, the London Coal Act, 1831, but 
Parke, B., said: ‘‘The word ‘recovered’ in the eighty-fifth section must therefore 
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* See p. 562 post. 
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be read ‘sued for.’’’ The case cited by counsel for the landlords, Morris v. A 
Duncan (3), is another authority for the proposition that, though prima facie the 
word “‘recovery’’ means the obtaining of the judgment of the court, upon which 
the sum becomes payable, yet in the context of a statute of limitation the word 
‘‘recovery’’ might be held to mean ‘‘sued for,’’ that is to say, that the sum may 
be recovered if any proceedings have been brought within the period of time 
limited. I think that, on its true construction, s. 8 (2) of the Act of 1923 means B 
that a tenant must assert his claim within six months, and that the words *‘recover- 
able within six months’’ mean that the sums may be recovered if any proceedings 
have been brought within six months. Section 14 of the Act of 1920 gives one 
method of recovery by deducting from the next rent payable, and that would 
clearly continue for six months. The cases in which rent is payable weekly are 
the vast bulk of the cases which arise under the Rent Restrictions Acts. It is © 
improbable, therefore, that the legislature, when it came to the tenant taking 
legal proceedings, have restricted his right and intended that the tenant should 
recover up to the last week by deducting from the rent, but not recover by taking 
proceedings unless judgment has actually been delivered within six months. We 
all know that there are county courts where a court is not held except at con- 
siderable intervals. It is very unlikely that it was intended that the tenant’s D 
right to recover should be rendered entirely uncertain by the vicissitudes of the 
state of business of the courts. It seems to me that the manner in which the 
section of the Real Property Limitation Act, 1833, referred to by WARRINGTON, 
L.J., has been dealt with is of great guidance in a case such as this, and I agree, 
therefore, the construction put on sub-s. (2) of s. 8 of the Act of 1923 is correct, 
and that the appeal should be dismissed. E 


Appeal dismissed. 
Solicitors: E. A. R. Llewellyn; Bono & Nimmo. 
[Reported by G. P. Lanaworrtuy, Esq., Barrister-at-Law. ] 


NOTE 


LEWIS v. McKAY; ALGATE vy. VUGLER; CLARK vy. POTTER 


[Krine’s Bencn Drivtsron (Swift and Acton, JJ.), April 9, 1924] 


[Reported [1924] 2 K.B. 136; 98 L.J.K.B. 840; 181 L.T. 504; H 
40 T.L.R. 579; 68 Sol. Jo. 739; 22 L.G.R. 476] 
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that it must be pursued to judgment and judgment obtained within the six months 
The question we have to decide is which of these two conflicting views is the 
correct one. Is it right to say that s. 8 (2) of the Act of 1923 means that the claim 
is barred unless the tenant actually recovers judgment within the six months, or 
that it means that it is sufficient if the action be brought within that mie I 
have no doubt whatever that the latter is the correct meaning. It is 7 ossible 
in my opinion, to think that the legislature intended to put upon a tenant hs fad 
paid more rent than he should have paid the onus of compelling the court to 
decide his case at a particular time so as to bring its decision within the six 
months. He has no control whatever over the matter. In my view, the sole 
object of the subsection was to put the tenant in the position that, whether he 
sought to recover the money by action or by deduction from rent becoming due 
the claim must be brought or the deduction made within the six months, and the 
claim is brought when the summons is issued. In these circumstances, I think 
that the appeals in Lewis v. McKay and Algate v. Vugler must be dismissed, and 
that Clark v. Potter must be sent back to the county court judge. 


ACTON, J. 





I agree. 
Orders accordingly. 
[Reported by T. W. Morean, Esq., Barrister-at-Law.] 


Re ST. GERMAN’S SETTLED ESTATES 


{Cuancery Division (Lord Buckmaster sitting for Astbury, J.), May 29, 1924] 
[Reported [1924] 2 Ch. 236; 93 L.J.Ch. 611; 182 L.T. 55] 


Settled Land—Improvement—Application of capital money—Matters for con- 
sideration—Payment out of capital authorised by settloment—Tenant for life 
misled into making no claim—Subsequent claim by executors—Settled Land 
Act, 1890 (53 & 54 Vict., c. 69), s. 15. 

The life tenant under a settlement had power to direct the application of 
capital money upon improvements authorised by the settlement, which were 
more extensive than those specified in the Settled Land Acts, without 
submitting a scheme, but upon the certificate of an engineer, architect, or 
surveyor approved by the trustees. In August, 1919, in the absence of the 
partner who attended to the estate matters, the solicitors to the estate 
erroneously advised the life tenant that improvements coming within that 
provision of the settlement which he (the life tenant) contemplated to the 
mansion-house could not be paid for out of capital. The life tenant, therefore, 
ordered the work to be done at his own expense, and on its completion paid the 
whole cost himself. He died in March, 1922, and, the new tenant for life 
and the first tenant in tail in remainder being subject to disabilities which 
rendered them incapable of consenting to the cost of the improvements being 
paid out of capital, his executors now asked, under s. 15 of the Settled Land 
Act, 1890 [now s. 87 of the Settled Land Act, 1925], that capital money might 
be so applied, notwithstanding that no scheme had been submitted. 

Held: in an application under s. 15 of the Act of 1890 the court must look 
at the matter from a business point of view and consider whether, in all the 
circumstances, it was fair and right, as between tenant for life and remainder- 
man, that the expense should come out of capital, or whether it was incurred 
in respect of things which were the ordinary incidents of occupation; the 
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improvements made would not last for ever, and the benefit of the expenditure 
might have passed away before the remainderman came into possession, but 
the settlement not only contemplated that improvements of that very nature 
should be paid out of capital, but enabled the life tenant expressly to direct 
such payment; the late life tenant had been misled by erroneous advice, and, 
in the circumstances, the application would be granted. 


Notes. As to improvements under the Settled Land Acts, see 28 Hatssury’s 
Laws (8rd Edn.) 116-124, 134-138; and for cases see 30 Dicest (Repl.) 317 et seq. 
For Settled Land Act, 1925, see 28 Haussury’s Statutes (2nd Edn.) 12. 


Case referred to: 1 
(1) Re Tucker's Settled Estates, [1895] 2 Ch. 468; 64 L.J.Ch. 513; 72 L.T. 619; 
43 W.R. 581; 39 Sol. Jo. 502; 12 R. 820, C.A.; 80 Digest (Repl.) 318, 69. 


Also referred to in argument : 
Re Allen's Settled Estates (1909), 126 L.T.Jo. 282; 30 Digest (Repl.) 330, 207. 
Re Lord Leconfield's Settled Estates, [1907] 2 Ch. 840; 76 L.J.Ch. 562; 97 L.T. 
163; 23 T.L.R. 573; 30 Digest (Repl.) 320, 90. 
Re Earl of Lisburne’s Settled Estates, [1901] W.N. 91; 30 Digest (Repl.) 321, 
105. 


Adjourned Summons. 

By a settlement dated May 1, 1908, and made between the Right Hon. Henry 
Cornwallis, sixth Earl of St. Germans (hereinafter called ‘‘the late earl’’), of the 
first part, the Hon. Edward Henry John Cornwallis Eliot, of the second part, and 
the Hon. Cyril Walter Ponsonby and Eliot George Bromley Martin, of the third 
part, certain estates in the counties of Cornwall, Gloucester, Wilts, and Kent, 
including a mansion-house known as Port Eliot in the county of Cornwall, were 
settled and assured to certain uses, all of which had failed or determined prior to 
October, 1911, and subject thereto to the use of the late earl during his life 
without impeachment of waste, with remainder to the use of his first and other 
sons in tail male, with remainder to the use of Granville John Eliot during his life 
without impeachment of waste, with remainder to the use of his first and other 
sons successively in tail male, with remainder to the use of Montague Charles Eliot 
during his life without impeachment of waste, with remainder to the use of his 
first and other sons successively in tail male, with remainders over. By the 
settlement it was agreed and declared that, notwithstanding any restriction con- 
tained in the Settled Land Acts, 1882 to 1890, the powers and benefits thereinafter 
mentioned additional to or larger than those conferred by the said Acts were 
thereby conferred on every tenant for life of the premises thereby settled, and on 
every person having by reason thereof the powers of a tenant for life under the 
said Acts. Among the powers and benefits set out were: 


‘‘(D) Capital money arising under the Settled Land Acts, 1882 to 1890, or 
otherwise subject to these presents may be applied by the direction of a tenant 
for life of the premises hereby settled in or towards payment for an improve- 
ment authorised by those Acts or by these presents without any scheme being 
first submitted to or approved by any trustees or trustee and without an order 
of the court and upon the certificate of any engineer architect or surveyor 
nominated or approved by the trustees or trustee that the work or operation 
or part thereof has been properly executed, and what amount is properly 
payable in respect thereof. (E) Capital money arising under the Settled Land 
Acts, 1882 to 1890, or otherwise comprised in or subject to these presents may 
be applied in or towards payment for the following improvements hereby 
authorised on any hereditaments hereby settled, that is to say, (1) Erecting, 
re-roofing, re-draining, repairing, improving or re-building any house or other 
building or erection (including any mansion-houses or outbuildings or erections 
belonging thereto) or making any addition to or alteration in the waitinds whether 
structural or not, for the purpose of enabling the same to be let, and whether 
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there is or is not any intention of letting the same, including (without prejudice 
to the generality of this clause) any water-pipes or cisterns or heatin - os 

and anything necessary for an electric light or gas supply, eek ; eae 
permanent convenience, . . . (5) The doing of any other work or the ae ris 
out of any other operation on any part of the settled hereditaments which chal 
be certified to be of a lasting nature by some engineer architect or surveyor 
nominated or approved by the trustees or trustee.”’ ) a Oye 


The said C. W. Ponsonby and E. G. B. Martin were appointed trustees of the 
settlement for all the purposes of the Settled Land Acts, 1882 to 1890. 

The late earl resided at the mansion-house of Port Eliot from the time of his 
succession to the title and estates in the year 1911, except during the war of 
1914-18, when he was on military duty. He found that the arrangements of the 
mansion-house were very inconvenient and expensive to maintain. The main 
points which he considered should be altered were: (i) There was no proper 
arrangements for heating the house; (ii) the number of bathrooms was insufficient, 
there being only three for the large house; (iii) the supply of hot and cold water 
to the house was very insufficient; and (iv) the cooking arrangements in the 
kitchen were antiquated and inefficient, so as to cause much unnecessary expense 
and inconvenience. In July, 1919, the late earl instructed a firm of engineers in 
Exeter to give him an estimate of the works necessary for remedying these defects, 
which was done. This involved the removal of old boilers and the putting in of 
modern boilers, pipes, and radiators for central heating, the making of new bath- 
rooms, and the providing of a new kitchen range. The estimate for this work was 
about £1,000. The late earl instructed his estate agent to write Messrs. Dawson & 
Co., the solicitors for the late earl, and the trustees of the settlement, and inquire 
whether the cost of the proposed improvements could be paid by the trustees out 
of capital. At the time when this letter was received by Messrs. Dawson & Co., 
Mr. A. B. B. Wilson, the partner who attended to the affairs of the St. Germans’ 


’ estates, was absent on his holiday, and the member of the firm who answered the 


letter overlooked the special provisions of the settlement giving the power of 
directing improvements and extending the nature of such improvements. On 
Aug. 21, 1919, accordingly, Messrs. Dawson & Co. wrote to the estate agent a 
letter in which they said: ‘‘The cost of the installation of central heating at Port 
Eliot could not be paid by the trustees out of capital.’’ On receipt of this letter 
the late earl determined to proceed with the work at his own expense, and did not 
give any direction to the trustees to pay the costs under the settlement, nor did he 
submit to the trustees any scheme under the Settled Land Acts. On Mar. 26, 
1920, he paid to the contractors £500 on account of the work, and in April, 1920, 
the contractors asked for another £300 on account. On April 22, 1920, the late 
earl wrote to Mr. Wilson enclosing the letter from the contractors, and desiring 
him to ask the bank to pay the £300 if it was available. On April 24, 1920, Mr. 
Wilson replied enclosing a cheque for £300 to be signed by the late earl, and 
continued : 


“T have no particulars of the work you have been doing at Port Eliot, but it 
is quite possible that a considerable portion of it might be paid for by your 
trustees out of capital under the powers in the settlement if you so wish. I 
merely mention this in case you may not have it in mind.” 


At the time of writing this letter Mr. Wilson was unaware of his firm’s letter of 
Aug. 21, 1919. The late earl returned the cheque signed, but did not at any time 
reply to or mention the suggestion contained in Mr. Wilson s letter. All the work 
done at Port Eliot was, with the exception of one small item, within the provisions 
of clause (E) of the settlement. The works were completed in August, 1920, at the 
total cost of £1,036 16s., and on Oct. 16 the late earl paid to the contractors the 
final instalment of £236 15s. The whole of the payments for the works was made 
by the late earl out of his own moneys. The income of the late earl was at that 
time much diminished, and, after payment of prior charges and the expenses of 
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keeping up the mansion-house, did not exceed £1,200 a year. He found such 
income insufficient for him to reside at Port Eliot, and in March, 1921, he removed 
to a smaller house. The settled estates in the counties of Gloucester and Wilts 
had before 1919 been disposed of, and there was then in the hands of the trustees, 
and still was at the date of the hearing, capital money of a large amount, far more 
than sufficient to pay the costs of the works. In April, 1921, the late earl met with 
a serious accident, and from that time until his death on Mar. 31, 1922, he was in 
very bad health and unable to pay attention to business matters. 

The late earl by his will, which was duly proved, appointed the Hon. Cyril 
Walter Ponsonby (one of the trustees of the settlement) and the Right Hon. 
Archibald Alexander Earl of Leven and Melville executors thereof. The late earl 
died without male issue, and upon his death his cousin, the above-mentioned 
Granville John Eliot, succeeded to the title and became tenant for life of the 
settled estates under the settlement. He was a bachelor and of unsound mind, 
and on Mar. 23, 1923, the Hon. Montague Charles Eliot was appointed his com- 
mittee. The first tenant in tail in remainder was Nicholas Richard Michael Eliot, 
the eldest son of the said Montague Charles Eliot and was an infant. When the 
executors of the late earl investigated his affairs, they became aware of the facts 
hereinbefore stated, and of the letter of Messrs. Dawson & Co. of Aug. 21, which 
appeared to have given the late earl erroneous advice, of which letter the said 
A. B. B. Wilson then first became aware. In the circumstances, neither the 
present earl, as tenant for life, nor his committee, nor the infant tenant in tail 
in remainder were able to consent to the cost of the works being recouped to the 
executors out of capital. The executors were advised that, as no direction under 
the settlement could now be given for payment out of capital, the only course by 
which they could obtain recoupment was by applying to the court under s. 15 of 
the Settled Land Act, 1890, for the application of capital money in payment for 
the improvements, notwithstanding that a scheme had not been submitted for the 
approval of the trustees. The trustees obtained the certificate of a surveyor 
approved by them that the works had been carried out efficiently. On May 23, 
1923, the executors issued a summons asking that the trustees might be authorised 
to apply the sum of £1,031 11s. 9d. (being the total cost less the small deduction 
before mentioned) out of capital in repayment to the executors of the cost of the 
said improvements notwithstanding that a scheme had not been submitted. The 
defendants were Eliot George Bromley Martin, the trustee of the settlement other 
than the said Cyril Walter Ponsonby, who was one of the executors, the present 
Earl of St. Germans, the tenant for life, and the infant tenant in tail in remainder. 


Luxmoore, K.C., and Bryan Farrer for the executors. 

Eardley-Wilmot for Mr. Bromley Martin, the other trustee. 

Ward Coldridge, K.C., and Andrewes-Uthwatt for the present tenant for life. 
Watmough for the infant tenant in tail in remainder. 


LORD BUCKMASTER, after stating the facts: The present tenant for life 
is of unsound mind and the tenant in tail in remainder is an infant, and, even if 
they agreed to the cost of the improvements being paid out of capital, they are 
not in a position to consent to this being done. The provisions of the settlement of 
May 1, 1908, are important, and they are much more generous as to the application 
of capital money in payment for improvements than the Settled Land Acts are 
First, cl. (D) authorises the application of capital money by the direction of the 
tenant for life, without any scheme being first submitted to or approved by the 
trustees, upon the certificate of any engineer, architect or surveyor nominated or 
approved by the trustees that the work has been properly executed, and that the 
amount charged is a proper one. Secondly, cl. (E) authorises the application of 
capital money in payment for re-draining, repairing, or improving any house 
including any mansion-house, whether necessary or not for the purpose of enablin ' 
the house to be let, and among the improvements mentioned are water-pipes 2 
cisterns or heating apparatus, or any other permanent convenience, or te 
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that shall be certified to be of a lasting nature. 
improvements here added materially to the comfort of the house, and that they 
were within the terms of the settlement, and that, if the late life tenant had 
given a direction, and a proper certificate had been given, the trustees would have 
been bound to apply capital money in payment for them. When the late life 
tenant was minded to make the improvements, he was at the outset misled by the 
letter of Aug. 21, 1919, which was undoubtedly incorrect. He, therefore, gave no 
direction to the trustees, but executed the improvements and paid for them himself, 
and made no application to the trustees down to his death on Mar. 31, 1922. 

This is a summons by the late life tenant's executors, and as cl. (D) was not 
complied with, it can only succeed under s. 15 of the Settled Land Act, 1890. 
The care and vigilance with which the court ought to exercise its discretion under 
that section were considered in Re Tucker's Settled Estates (1). It is not 
sufficient for the applicants to say that the improvements were, in fact, authorised 
improvements. Where no scheme has been submitted, the court must exercise a 
different sort of discretion. It must look at the matter from a business point of 
view and consider whether, in all the circumstances, it is fair and right, as between 
tenant for life and remainderman, that the expense should come out of capital, or 
whether it was incurred in respect of things which are the ordinary incidents of 
occupation. Bearing in mind, as I must, the provisions of the settlement, it is 
my duty to consider what, in the circumstances, ought to be done. I have been 
much impressed by the argument on behalf of the infant remainderman that these 
improvements, although adding to the comfort and convenience of the mansion- 
house, will not last for ever, and it may well be that the benefit of the expenditure 
will have passed away before he comes into possession. That is a formidable 
argument, but I cannot shut my eyes to the fact that the settlement not only 
contemplated that improvements of this very nature should be paid out of capital, 
but enabled the life tenant expressly to direct such payment. It is urged that the 
late life tenant, although originally misled by the solicitors’ letter of Aug. 21, 1919, 
must have known his rights on receiving Wilson's letter of April 24, 1920, and, 
nevertheless, lay by and did nothing. It is, however, impossible to know what 
the late life tenant thought of Wilson’s suggestions in face of the clear negative 
in his firm’s previous letter. Being in such financial difficulties that he had to 
leave Port Eliot for a smaller house, it is extremely difficult to believe that he 
knew that his expenditure on the improvements could be recouped out of capital. 
On the whole, I have come to this conclusion. Having been told definitely by the 
estate solicitors that the improvements could not come out of capital, the ee life 
tenant accepted that view to the end of his life, notwithstanding Wilson 8 SUBBES- 
tions. In these circumstances, I do not think that the delay disentitles me to exer- 

i i j d. on the whole, I think that I ought to exercise it for the 
OE A a ge omnia i hat improvements of this 
following reasons. The settlement itself contemplated tha im] tee 
; hould be paid for out of capital, if the life tenant so asked, a 

bide rea ea life tenant was preparing to make that request, the estate solicitors 
Bee acs ie would be useless to do so. I shall, therefore, allow the application. 


Solicitors : Dawson & Co.; Kennedy, Ponsonby, Ryde & Co. 
[Reported by E. K. Corrie, Esq., Barrister-at-Law.] 


There is no doubt that the 
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Re BJORNSTAD AND OUSE SHIPPING CO., LTD. 


‘Courr or AppeaL (Bankes, Warrington and Scrutton, L.JJ.), April 80, 1924] 


[Reported [1924] 2 K.B. 673; 93 L.J.K.B. 977; 131 L.T. 663; 
40 T.L.R. 636; 68 Sol. Jo. 75; 830 Com. Cas. 14] 


Arbitration—Appointment of arbitrator—A ppointment by court—A pplication by 

foreign firm resident out of jurisdiction—Discretion—Arbitration Act, 1889 

(52 & 58 Vict., c. 49), 8. 5. 

A contract which had been made between a British firm and a firm which 
was resident out of the jurisdiction provided for a reference to arbitration in 
case of any dispute or difference between the parties. Disputes having arisen 
and the parties having failed to concur in the appointment of an arbitrator, the 
foreign residents applied to the court under s. 5 of the Arbitration Act, 1889, 
for the court to appoint an arbitrator. 

Held: in view of the fact that the applicants were a foreign firm resident 
outside the jurisdiction the court had a discretion under s. 5 of the Act whether 
they should appoint an arbitrator or not, and, if they granted the application, 
they were entitled to attach such conditions to the exercise of their discretion 
as they thought reasonable. 

Re Eyre and Leicester Corpn., [1892] 1 Q.B. 136, distinguished. 

Notes. The Arbitration Act, 1889, s. 5, has been replaced by the Arbitration 
Act, 1950, s. 10 (2 Haussury’s Sratutes (2nd Edn.) 89). 

As to appointment of arbitrators by the court, see 2 Hausspury’s Laws 
(8rd Edn.) 29; and for cases see 2 Dicesr (Repl.) 529-5380. 


Cases referred to: 
(1) Re Eyre and Leicester Corpn., [1892] 1 Q.B. 136; 61 L.J.Q.B. 438; 65 L.T. 
733; 56 J.P. 228; 8 T.L.R. 186; 36 Sol. Jo. 107, C.A.; 2 Digest (Repl.) 
529, 690. 
(2) The Newbattle (1885), 10 P.D. 33; 54 L.J.P. 16; 52 L.T. 15; 83 W.R. 318; 
5 Asp.M.L.C. 856, C.A.; 1 Digest 47, 375. 


Appeal by the respondents from an order of TatBot, J., at chambers upon an 
application by the applicants for the appointment of an arbitrator pursuant to s. 5 
of the Arbitration Act, 1889. 

By an agreement in writing dated Oct. 31, 1919, made between the applicants, a 
firm carrying on business at Bergen in the kingdom of Norway, and the respondents, 
a firm of shipbuilders carrying on business near Goole, in the county of York, the 
respondents agreed to build and launch and the applicants agreed to purchase a 
steel single deck vessel according to the dimensions and specifications more par- 
ticularly set out in the contract. There were three further agreements of the same 
tenor and date with reference to three other vessels. Each contract contained an 
arbitration clause whereby it was provided that in case any dispute or difference 
should arise in respect of any matter or thing contained in the specification, draw- 
ings, or, inter alia, as to the carrying capacity of the vessel, such dispute should 
be referred to arbitration pursuant to the Arbitration Act, 1889. Disputes having 
arisen between the parties as to the construction of the agreement the applicants 
on Jan. 25, 1924, gave written notice to the defendants to concur in the appoint- 
ment of an arbitrator under the submission to arbitration contained in the said 
agreement. The respondents having refused to concur in appointing an arbitrator 
to decide the disputes between the parties the applicants made an application to 
the court by an originating summons under s. 5 of the Arbitration Act, 1889, 
asking the court to appoint an arbitrator. The respondents objected upon the 
grounds, inter alia, that the applicants were a foreign firm not carrying on business 
within the jurisdiction and that they were not carrying on business asa firm at all. 
Master JeLtF made an order upon this application appointing a named arbitrator, 
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and on appeal this order was affirmed by Tatnor, J. The respondents appealed by 
leave to the Court of Appeal. : 


Clement Davies for the respondents. 
C. T. Le Quesne for the applicants. 


BANKES, L.J.—This appeal raises an important point under these circum- 
stances. The parties are Norwegians on one side, and shipbuilders in this country 
on the other side, and an agreement was entered into in 1919 for the building of a 
number of ships by the shipbuilding company for the Norwegians. The gretiaant 
contained an arbitration clause. Disputes having arisen between the parties 
whether the ships were or were not of the contract carrying capacity, the Nor- 
wegian firm, who are parties, have claimed arbitration under the contract. The 
shipbuilding company have refused to concur in the appointment of an arbitrator, 
and the Norwegians have made an application under s. 5 of the Arbitration Act, 
1889, to the court by an originating summons, asking the court to appoint an 
arbitrator, all conditions precedent under the section having been complied with. 
The section provides as follows: 





“In any of the following cases: (a) Where a submission provides that the 
reference shall be to a single arbitrator, and all the parties do not after 
differences have arisen concur in the appointment of an arbitrator [which is 
this case] . . . any party may serve the other parties . . . with a written notice 
to appoint an arbitrator. ...”’ 


That has been done. The section goes on: 


“If the appointment is not made within seven clear days after the service of 
the notice, the court or a judge may, on application by the party who gave the 
notice, appoint an arbitrator... .”’ 


The language of the section itself, apart from any judicial decision upon it, would 
appear to indicate that the court has a discretion with reference to the appointment 
of an arbitrator, because the words used are ‘‘the court may appoint an arbitrator,” 
which are the same words as are used in s. 4 of the same statute, which there is 
ample judicial authority for saying give the court a jurisdiction with reference to 
the matter. 

Our attention, however, has been called to a decision of this court—Re Eyre and 
Leicester Corpn. (1)—as to the proper construction to be placed upon the language 
of s. 5, and it is said that that is a decision to the effect that the word ‘‘may”’ in 
s. 5 must always be read as ‘‘must,”’ with the consequence that the court, when 
called upon to exercise its powers under s. 5 has no discretion at all, but must 
appoint an arbitrator if the conditions precedent have been complied with. If that 
was the effect of Re Eyre and Leicester Corpn. (1) we must follow that decision, 
whether we agree with it or whether we do not; but in my opinion that decision 
does not cover this case, and for this reason. The parties in Re Eyre and Leicester 
Corpn. (1) were both resident in this country, and, therefore, the question which 
arises in this case was not before the court in that case. It may be that without 
that explanation the language used by Lopes, L.J., in particular would seem to be 
language wide enough to cover every case; but when one considers the facts of that 
case and the language used by Lorp EsHer, M.R., and Kay, L.J., I think it is 
plain that the intention of the court there was to confine its decision to the facts of 
that case, or, at any rate, not to deal with a case which contains the exceptional 
features of the present case, namely, that it is a foreigner residing outside the 
jurisdiction who is seeking to invoke the assistance of the court. I desire to refer 
to the language used in the judgments in Re Eyre and Leicester Corpn. (1). Lorp 
Esuer says this ({1892] 1 Q.B. at p. 142): 

‘The parties have agreed with regard to certain matters to substitute arbitra- 

tion by a single arbitrator for a trial in court; it is admitted that there is a 

dispute within the submission ; the parties have failed to concur in the appoint- 

ment of an arbitrator; and there has been a proper notice given which has not 
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been complied with. What under these circumstances does the section provide 
that the court is to do? It says that the court ‘may’ appoint an arbitrator. 
It is argued that under this provision the court may say in this case, where it 
is admitted and the court has decided that there is a dispute within the sub- 
mission, that it will not force the corporation to go to arbitration, but will 
leave the contractor to bring an action—that is, that the court has a discretion 
to say in such a case that, though one side has contracted to refer the matter 
to arbitration, they need not act according to their contract, and that the court 
will relieve them from it, and the other side must bring their action. I do not 
think that that is so. I think that in such a case as this ‘may’ means ‘must,’ 
and that the court is bound to appoint an arbitrator.” 


I think that those words that I have just read, especially the last words I have 
read, justify the court in saying that Lorp Esuer was there confining his decision 
to the particular facts of that case. I think that Lopgs, L.J., expresses himself, 
perhaps, in language which covers a wider ground; but I do not think that one 
ought to read that as language applicable to any case except the one immediately 
before him, and as a decision by the learned lord justice that where the three 
conditions precedent were all complied with, and there being no other circumstance 
in the case, then the word ‘‘may"’ should be read as the equivalent of ‘‘must.”’ 
But when one comes to Kay, L.J.’s judgment it seems to me very instructive 
because he says (ibid. at p. 143): 
“IT understand that in this case it is admitted that some of the matters in 
dispute were clearly such as came within, and ought to be referred under, the 
submission. In such a case, I do not think that the court would have a 
discretion to say that it would not entertain the application, assuming, of 
course, that all the necessary preliminary steps had been taken—that is to say, 
that there had been a sufficient notice within the section, and no appointment 
had been made within the seven days. In such a case I do not think the court 
ought to exercise any discretion, if it has any; its duty under such circum- 
stances really becomes only ministerial. I, therefore, agree that for the pur- 
poses of this case the word ‘may’ must be treated as equivalent to ‘must.’ 
But I do not wish to hold that in every case ‘may’ in this section is equivalent 
to ‘must.’ ”’ 


I think the learned lord justice is there expressing his own opinion and explaining 
what is his view as to the meaning of the language used by the other members of 
the court when he says in effect, ‘‘I do not think here the court has a discretion, 
because I consider its duty is ministerial; but I am not prepared to say that under 
different circumstances the court has no discretion in the matter.”’ Speaking for 
myself, I think that this case does not bind us in a case where, as here, the person 
invoking the assistance of the court is a foreigner residing outside the jurisdiction. 

With regard to such a person the rule is very clear. I agree with the argument 
of counsel for the applicants that Ord. 65, r. 6, gives the court power to order 
security for costs in something that is, strictly speaking, a cause or matter, and it 
may be that we should have no right to make an order in an arbitration directly 
affecting the costs of that arbitration, or to order that security should be given in 
an arbitration, but I think it is a very different matter if there is a discretion to 
refuse to appoint an arbitrator at all; it is a very different matter when one comes 
to consider the terms upon which one should exercise that discretion in favour of 
an applicant, if it is to be exercised at all. I begin, therefore, by saying that in 
my opinion in this particular case this court has a discretion to refuse to appoint 
an arbitrator at all under the circumstances of this case, and to refuse because the 
applicant is a foreigner resident outside the jurisdiction. If the court has that 
discretion, it seems to me that it can attach any reasonable condition to the 
exercise of its discretion in granting the application. One knows that very often 
in applications under s. 4 the fact that an arbitrator has no power to make an order 
for a commission to examine witnesses abroad is a ground for refusing to stay 


A 


G 


H 





C.A.] Re BJORNSTAD & OUSE SHIP. CO. (Banxus, L.J.) 571 


proceedings. Equally, I think, it would be a ground, or might in this case be a 
ground, for refusing to exercise one’s discretion, that the applicant is a foreigner 
outside the jurisdiction, and, I think, that it is perfectly competent to this court 
to make an order in this form—that if the applicant within a certain time gives 
security for the costs of the arbitration, and of this appeal, then the order of 
Tatbot, J., may stand; but if the security is not given within the time limited, 
then the order is discharged, and in either event that the respondents should have 
the costs here and below. One will consider what time should be allowed, or 
whether counsel for the applicants is prepared to consider the question of time; 
but I think myself that not being bound by the decision referred to, and having a 
discretion, it is perfectly competent to this court to make an order in that form, 
and to attach that condition to the exercise of its discretion. 


WARRINGTON, L.J.—I am of the same opinion. The application is one under 
s. 5 of the Arbitration Act, 1889, which provides that in certain circumstances 
enumerated in the section the court may appoint an arbitrator. Now, as far as 
the language of the section is concerned, it does appear to give to the court some 
discretion; but it is said that Re Eyre and Leicester Corpn. (1) has decided that 
there is no discretion in the court under that section. With all respect, I do not 
think that that point has been decided in the case referred to. I think that what 
was really decided was that where the facts enumerated by Lorp Esuer are found, 
and there is no other fact which modifies their effect, and there are no materials 
on which it could refuse to do so, then it is the duty of the court to appoint an 
arbitrator; but it is quite obvious, and especially when one looks at the judgment 
of Kay, L.J., which was not a dissenting judgment, that he had in mind cases in 
which some fact other than those enumerated by Lorp Esuer and Lopes, L.J., 
might occur, by which it would not be the duty of the court to accede to the 
application. I will read a few words which Banxes, L.J., has not read, which 
occur at the very commencement of his judgment: 





“T desire, however, not to bind myself with regard to the question whether the 
word ‘may’ in the section may not in certain cases give a discretion to the 
court. I conceive that cases might arise where it would be necessary to 
exercise some discretion.” 


and then he goes on to state that in that case there were the facts which had 
already been referred to by Lorp Esuer, and he thought then that the duty of the 
court was merely ministerial, a duty which ought to be performed. In the present 
case there arises a most material fact outside those which appear in Re Eyre and 
Leicester Corpn. (1), namely, that the person who invokes the assistance of the 
court is a foreigner out of the jurisdiction. It seems to me that this is just one of 
those cases which were contemplated as likely to arise by the judgment of Kay, L.J., 
and I feel quite satisfied, reading Lorp Esuer’s judgment, and with rather more 
hesitation Lopes, L.J.’s judgment, that if any such fact had been in their minds or 
had been established in the case before them, the decision they gave would not 
have been what it was. At any rate, I do not consider that we are bound by that 
decision to hold that the court ‘has in the present case no discretion at all. With 
regard to the form of the order, I have nothing to add. It seems to me that it is 
an order which it is quite competent for us to make, an order which should be fair 


to both parties. 


SCRUTTON, L.J.—Two Norwegian gentlemen trading in partnership made a 
contract with an English firm for the construction of a certain number of ships. 
The contract contained an arbitration clause as to disputes and differences and a 
clause providing that the Norwegian gentlemen should provide an English gentle- 
man on whom writs should be served. The ships were built. By a supplementary 
agreement, the effect of which may have to be considered in the proceedings, the 
two Norwegian gentlemen dissolved partnership. One of them is alleged now to 
be in an impecunious position, the other to be in the employ of another firm. But 
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the two gentlemen, describing themselves as formerly trading in partnership, desire 
to make a claim with respect to the construction of the ships, of the merits of 
which, of course, I know nothing. The English firm, for various reasons, does not 
want the proceedings under the arbitration clause, and, therefore, does not appoint 
an arbitrator. Thereupon the two Norwegian gentlemen come to the court and ask 
the court to exercise its powers by appointing an arbitrator in the case. It is said 
of them: ‘‘But you are foreigners and as foreigners you ought to give security." 
They reply through their counsel: ‘‘It is quite immaterial that we are foreigners; 
it is quite immaterial even if we were both bankrupt; you, the court, must appoint 
an arbitrator, and start this arbitration, though we are foreigners, and even if we 
are bankrupt.’’ I do not think there is any justification for that haughty attitude. 

It is a well-recognised principle of these courts that the courts do not as a matter 
of right give redress to foreigners. The courts do not allow a foreigner to claim 
protection as of right. The courts have always in their inherent jurisdiction re- 
fused to act at the instance of foreigners, unless the foreigners afford sufficient 
protection to the other party whom they desire to involve in litigation. I do not 
know any more striking instance of that than the attitude which the courts adopt 
towards foreign sovereigns. A foreign sovereign is not subject to the laws of this 
country, and his property is free from seizure under the laws of this country, but 
the courts, when a foreign sovereign has come and asked to institute an action in 
this country, have declined to allow him to proceed unless he gives security for a 
counter-claim brought by the defendant in respect of a collision with regard to 
which the foreign sovereign is claiming, see the decision of this court in The 
Newbattle (2), where Lorp EsuHer says: 


“Tt has always been held that if a sovereign prince invokes the jurisdiction of 
the court as a plaintiff, the court can make all proper orders against him.” 


Corron, L.J., says: 


“But when a government comes in as a suitor, it submits to the jurisdiction 
of the court, and to all orders which may properly be made.”’ 


In that case the foreign sovereign was refused leave to proceed till he gave security 
for the counter-claim which the defendant he desired to proceed against wished to 
bring against him. That principle appears to me to cover this case. The appli- 
cants are coming here asking the court to do something. Their counsel agrees that 
the court may refuse to do that something unless they secure the costs of this 
particular proceeding, but he says, ‘‘Though I am asking you to institute an ex- 
pensive arbitration in which I shall make the other side liable for costs, or make 
them incur costs, you have no power to say to me, ‘We, the court, will not accede 
to your application unless you secure the person against whom you are wishing to 
proceed against costs.’’’ I think that is entirely contrary to the principle on which 
the court acts with regard to foreigners. : | 

It is further said that that may be so as a general principle, but that in the case 
of arbitrations the Court of Appeal has decided that the court must act, and has no 
discretion. Of course, if the Court of Appeal has so decided, this court is bound by 
its decision, and I should loyally follow it, and leave the House of Lords to deal 
with the matter, if so requested. But I cannot find in Re Eyre and Leicester 
Corpn. (1) any trace that there was ever present to the mind of the court, or that 
they ever thought that they were deciding to act on the instance of a ieeinige not 
giving to the British subject against whom the foreigner was proceeding the pro- 
tection that they would give in any other case. While I think that I am bound by 
the decision of Re Eyre and Leicester Corpn. (1), however I should decide it myself 
in cases which come within the facts on which that case was decided. I do oh 
think I am bound in the case of an application by a foreigner on a aaeetian the 
merits of which were never before the court. It appears to me to follow that if we 
say to their counsel in this case ‘You shall not make this application at all till you 
have secured the other side against the costs,’’ we mav also say, ‘‘You shall Ks 
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A make this application to us unless you are prepared to provide for the costs of the 


proceedings which you are asking to set on foot.’’ For that reason I think the 
appeal succeeds. 


s" Appeal allowed. 
Solicitors: Pritchard € Sons, for A. M. Jackson & Co., Hull; Bottercll & Roche, 


for Sanderson & Co., Hull. 


B [Reported by J. M. Cuapuin, Esq., Barrister-at-Law.] 


PRECIOUS v. REEDIE 


[Kixe’s Bencu Division (Bailhache and Sankey, JJ.), April 14, 1924} 


D [Reported [1924] 2 K.B. 149; 93 L.J.K.B. 800; 131 L.T. 568; 
40 T.L.R. 578; 68 Sol. Jo. 706; 22 L.G.R. 613] 


Landlord and Tenant—Monthly tenancy—Notice to quit—Need for notice to 
correspond with length of tenancy—Need to terminate on day of month on 
which tenancy began. 

The defendant was the tenant of premises on a monthly tenancy beginning 
E on the first day of the month. On Sept. 5, 1923, he received from the plaintiff, 
the landlord, a notice dated Sept. 1, in this form: ‘‘I hereby give you one 
month's notice to quit 5 Commercial Street, as I require the house for 
occupation.” 
Held: to determine a monthly tenancy a notice to quit.must correspond in 
length with the period of the tenancy and must terminate on the day of the 
F month on which the tenancy began unless there was agreement to the contrary; 
there was no such agreement in the present case; and, as the notice did not 
expire at the end of the monthly term, it was invalid. 
Reasoning of Lusu, J., in Queen's Club Garden Estates, Ltd. v. Bignell (1), 
[1924] 1 K.B. 117, applied. 


Notes. The minimum length of notice to quit a dwelling-house is now four 
G weeks under s. 16 of the Rent Act, 1957 (87 Hatssury’s StaruTEs (2nd Edn.) 567), 
and six months in the case of business premises under s. 25 (2) of the Landlord 
and Tenant Act, 1954 (84 Hatspury’s STATUTES (2nd Edn.) 410). 
Considered : Lemon v. Lardeur, [1946] 2 All E.R. 829. 
As to determination of weekly and periodic tenancies, see 23 Hatspury’s Laws 
(8rd Edn.) 530, para. 1185; and for cases see 31 Dicest (Repl.) 484-485. 


Cases referred to: : use A 
(i) Queen’s Club Garden Estates, Ltd. v. Bignell, [1924] 1 K.B. 117; 93 
L.J.K.B. 107; 180 L.T. 26; 39 T.L.R. 496; 21 L.G.R. 688, D.C.; 381 Digest 

(Repl.) 494, 6203. 
(2) Simmons v. Crossley, [1922] 2 K.B. 95; 91 L.J.K.B. 643; 127 L.T. 337; 
I | 38 T.L.R. 571; 66 Sol. Jo. 524; 20 L.G.R. 653, D.C.; 81 Digest (Repl.) 


485, 6109. 
(3) May v. Borup, [1915] 1 K.B. 880; 84 L.J.K.B. 623; 118 L.T. 694, D.C.; 


31 Digest (Repl.) 494, 6199. 
Appeal from Scarborough County Court. 
The plaintiff was the landlord and the defendant was the tenant of premises in 
Commercial Street, Scarborough. The tenancy was a monthly one, beginning on 
the first of the month. On Sept. 5, 1923, the plaintiff served on the defendant a 
notice dated Sept. 1 in the following terms: ‘‘I hereby give you one month’s 
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notice to quit 5, Commercial Street, as I require the house for occupation.’’ The 
county court judge held that this was a good notice for the end of the next complete 
month of the tenancy after Sept. 5, 1924, i.e., for Oct. 81, and he made an order 
for possession. 

The defendant appealed. 


Alexander Cairns for the defendant. 
C. Paley Scott for the plaintiff. 


BAILHACHE, J.—This case raises the question whether a certain notice to quit 
was a good notice. The tenant was a monthly tenant, and it was agreed that the 
tenancy began on the first of the month. A notice in the form : 

“IT hereby give you one month's notice to quit 5, Commercial Street, as I 

require the house for occupation,”’ 
dated Sept. 1, 1923, was served on the tenant on Sept. 5. If a month’s notice 
expiring with a month of the tenancy was necessary it was obvious that that was 
not a good notice. The county court judge has not dealt with the question whether 
it was a reasonable notice, but he has held that it was a good notice for the next 





A 
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month, expiring on Oct. 81. He has referred to two or three cases: a decision of D 


Lusu and Satrer, JJ., in Queen’s Club Garden FEstates, Ltd. v. Bignell (1); 
an earlier decision of Swirt, J., in Simmons v. Crossley (2); and a decision of 
Lawrence, and Sankey, JJ., in May v. Borup (8). He has acted on the last- 
mentioned case. That was a case of a yearly tenancy subject to a six months’ 
notice to be given on Mar. 1 or Sept. 1 in any year. A notice to quit ‘‘at the 
earliest possible moment’’ given on Dec. 23, 1913, was held to be a good notice 
to determine the tenancy at the expiration of six months from Mar. 1, 1914. There 
was nothing uncertain in such a notice, because the tenant would know when the 
tenancy began, and therefore would know what was the earliest possible moment 
at which it could be determined. In Simmons v. Crossley (2) Swirr, J., held 
that a reasonable notice was suflicient even though it did not expire on the last day 
of a month of the tenancy; but in Queen's Club Garden Estates, Ltd. v. Bignell (1), 
a case of a weekly tenancy, the judges came to a different conclusion. Lusu, J., 
in an elaborate and careful judgment, came to the conclusion that a week's notice 
was necessary and must expire on the day on which the tenancy began. I think 
that the reasoning of that case leads irresistibly to the conclusion that a monthly 
tenancy cannot be distinguished from a weekly one in principle. There is authority 
that a month’s notice must be sufficient. I have come to the conclusion that in a 
monthly tenancy the notice must correspond in length with the period of the 
tenancy, and must terminate on the day of the month on which the tenancy began. 
On that basis the notice in this case was obviously bad; it was not a case of a 
reasonable notice. The notice might have been made good for Nov. 1, if it had 
contained saving words such as ‘‘or on the expiration of a month of the tenancy 
next after one month from the date hereof.’’ Without such words, in our view, 
it was a bad notice, and the appeal must be allowed, with costs. 


SANKEY, J.—I agree that the notice must be regulated by the length of the 
tenancy. May v. Borup (8) was distinct from this case, the notice there being for 
“the earliest possible moment.’’ No such saving words appeared in this notice, 
and, for the reasons given by my Lord, I agree that the appeal must be allowed. 

Appeal allowed. 

Solicitors: Radford & Frankland, for Whitfield, Bell & Ward, Scarborough; 

A. F.d R. W. Tweedie, for Watts, Kitching & Donner, Scarborough. ; 


[Reported by T. W. Moraan, Esg., Barrister-at-Law.] 
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ATTORNEY-GENERAL v. GREAT WESTERN RAIL. CO. 


| Kina’s Bencu Division (McCardie, J.), January 18, 1924] 


[Reported | [1924] 2 K.B. 1; 98 L.J.K.B. 524; 131 L.T. 229; 
40 T.L.R. 255; 68 Sol. Jo. 500; 88 J.P.Jo. 86] 


Railway—Fire arising from sparks from engine—Damage to agricultural land— 
Damage exceeding amount claimable under statute—Claim for statutory 
amount, disclaiming excess—Notice of particulars—Not stated to be given 
under statute—Inclusion of amount exceeding statutory limit—Railway Fires 
Act, 1905 (5 Edw. 7, ec. 11), s. 1 (1), (3), 8. 3. 

C By the Railway Fires Act, 1905, s. 1 (1): ‘‘Where . . . damage is caused to 
agricultural land . . . as in this Act defined, by fire arising from sparks or 
cinders emitted from any locomotive engine used on a railway, the fact that 
the engine was used under statutory powers shall not affect liability in an 
action for such damage.’’ By s. 1 (3): ‘‘This section shall not apply in the 
case of any action for damages unless the claim for damage in the action does 

D_ not exceed £100."’ By s. 8: ‘‘This Act shall not apply in the case of any 
action for damage by fire brought against a railway company unless notice of 
claim and particulars of damage, in writing, shall have been sent to the said 
railway company within seven days of the occurrence of the damage as regards 
the notice of claim, and within fourteen days as regards the particulars of 
damage.” 

E The defendant railway company had statutory power to run locomotive 
engines and while one of their trains was being drawn along their lines sparks 
from the engine caused a fire to break out on agricultural land under the 
management of the Commissioners of Woods and Forests. The representative 
of the commissioners notified the defendants of the fire, and later stated the 
amount of the claim for damage as £3,475 odd, giving particulars of the items 

F of damage. The commissioners intended to base their claim on negligence, 
but later they wrote to the defendants saying that they did not wish to raise 
that issue. Subsequently, they claimed £100 compensation, which was the 
maximum amount claimable under the Act of 1905, and disclaimed the excess. 
The defendants contended that no action was maintainable under s. 1 of the 
Act since the damage suffered was more than £100 and no notice of claim and 

G particulars in writing of damage had been sent to the defendants in compliance 
with s. 3 of the Act. 

Held: (i) an action was maintainable for £100 compensation under s. 1 of 
the Act even though the damage suffered exceeded £100 since the material 
matter was the amount of the claim finally made against the railway company 
and not the amount stated in the notice of the claim; (ii) the notice of 

H particulars of damage given by the plaintiff was a valid notice under the Act 

even though it did not appear on the face of it to be given under the Act, and 

the fact that the plaintiff had claimed more than £100 in the statutory 
document did not preclude him from later commencing proceedings under the 

Act for the amount limited thereby. : 
Practice—Writ—Joinder of claims—Damages for negligence and compensation 

under Railway Fires Act, 1909. 

Per Curiam: There was nothing to prevent a joinder upon one writ of a 
claim for damages for negligence with a claim for compensation as given under 
the Act of 1905. 

Notes. The Railway Fires Act, 1905, was amended by the Railway Fires Act 
(1905) Amendment Act, 1923. Section 8 of the 1905 Act was repealed by s. 8 
and substantially replaced by s. 2 of the 1923 Act. 

As to damage caused to agriculture! land and crops by sparks from railway 


I 
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engines, see 27 
Digest 351-352. For the Railway Fires Act, 1905, and the Railway Fires (1905) 
Amendment Act, 1928, see 19 Hatssury’s Srarures (2nd Edn.) 895, 987. é 


Case referred to: . 
(1) Martin v. Great Eastern Rail. Co., [1912] 2 K.B. 406; 81 L.J.K.B. 825; 


106 L.'T. 884; 88 Digest 352, 575. 

Information by the Attorney-General on behalf of the Crown. 

On July 20, 1921, a fire broke out in Beechenhurst enclosure, Forest of Dean, 
caused by sparks from one of the respondents’ engines while drawing a train along 
their line from Speech House Road Station to Drybrook Road Station. The forest 
and enclosure are under the management of His Majesty's Commissioners of Woods 
and Forests. On July 22, 1921, the assistant deputy surveyor of the Forest of 
Dean wrote to the respondents as follows : 

“I beg to notify you that a fire occurred in Beechenhurst enclosure on 
Wednesday, July 20, which destroyed over one hundred acres of wood. The 
fire was caused by sparks from the engine of the 12.40 p.m. train ex Speech 
House Road Station, igniting the grass in three places inside the enclosure 
and in one place on the company’s ground. Details and estimate of damage, 
which will be claimed from the company, will be forwarded later.” 


On July 80, 1921, the commissioners again wrote to the respondents as follows: 


‘“‘T am now in a position to state the amount of the claim for the damage 
done by the above fire. The figure is £3,475 12s. On behalf of the Com- 
missioners of Woods and Forests, I therefore claim this amount from the 
railway companies concerned.”’ 


Attached to this letter were detailed particulars of the damage suffered showing 
how the sum of £3,475 12s. was made up. At the conclusion of the details this 
statement appeared : 
“The claim entered against the railway company for the fires started by 
sparks from one of their engines on July 20, 1921, resulting in the above 
damage is therefore £3,475 12s.”’ 


Correspondence passed between the parties showing that the Crown were basing 
their claim against the respondents upon negligence in the working of the engine. 
But in February, 1922, the commissioners wrote to the respondents stating that 
they would not raise the issue of negligence to substantiate their claim. On 
July 20, 1922, they wrote claiming the sum of £100 under the Railway Fires Act, 
1905, and, on July 31, 1922, they abandoned any claim for damage in excess of 
£100. The respondents contended that the Act did not apply inasmuch as (a) the 
damage suffered by the claimants exceeded the statutory limit of £100; (b) the 
amount claimed exceeded £100; (c) that the notice of claim and particulars of 
damage were not in accordance with the requirements of the Act and were not in 
fact given under the Act. It was admitted at the trial that the land was agricul- 
tural land within the meaning of the Act; that the damage exceeded £100; that 
the fire was caused by sparks from the respondents’ engine; that the engine was 
being used by the respondents under statutory powers; and that the respondents 
were not guilty of negligence. 


Sir Harold Smith, K.C. (Sir Douglas Hogg, K.C., with him), for the Crown. 
Barrington-Ward, K.C., and Wilfrid Lewis for the respondents. 


McCARDIE, J.—This action raises several somewhat novel points under the 
Railway Fires Act, 1905. The facts are not in dispute. In July, 1921, a fire 
oceurred upon Crown property, which was agricultural land within the Railway 
Fires Act, 1905. The damage to that property largely exceeded the sum of £100. 
The fire arose through sparks, which were emitted from one of the defendants’ 
engines working under the well-known statutory powers, and without negligence. 


Hauspury’s Laws (2nd Edn.), pp. 16-18; and for cases see 38 A 


G 





K.B.D.] A.-G. v. G.W. RATL. CO. (McCarpi, J.) 577 


Immediately the fire arose, the inti 
a ; plaintiffs sent i ; 3 
Great Western Rail. Co., dated July 22. They said i aim Sr acer 


1 beg to notify you that a fire occurred in Beechenhurst enclos 
W ednesday, July 20, which destroyed over one hundred acres of teed THe 
fire was caused by sparks from the engine of the 12.40 p.m. train ex S e h 
House Road Station, igniting the grass in three places inside the ae 
and in one place on the company’s ground. Details and estimate of d mA 
which will be claimed from the company, will be forwarded later.”’ mh 


On July 30 a figured claim was made. It said this: 


“IT am now in a position to state the amount i 

of the claim for the damage 
done by the above fire. The figure is £3,475 12s. On behalf of the Com- 
missioners of H.M. Woods and Forests I therefore claim this amount from 
the railway companies concerned.”’ 


They attach to that letter a large number of most carefully prepared details, and 
at the conclusion of the details the plaintiffs say : 


“The claim entered against the railway company for the fires started by 
sparks from one of their engines on July 20, 1921, resulting in the above 
damage, is therefore £3,475 12s.”’ 


Those are all the facts except this: I should add that from the outbreak of the fire 
onwards, for some months, it is plain that the Crown were basing this claim against 
the defendants upon negligence in the working of the engine. i 

The Act of 1905 was passed for a well-known purpose. Before the Act it was 
essential that a plaintiff, whose crops or barns were injured by sparks from a 
railway company’s engine, should prove negligence; that proof of negligence was a 
difficult and costly, and sometimes impossible, thing to establish. The object of 
this Act, I conceive, was to make the railway company liable for the fire caused 
by their working of their railway, even though they were not guilty of any 
negligence whatever, provided that the railway company were not to be responsible 
for more than £100 damage. Subsection (1) of s. 1 provides the liability of the 
railway company, and in sub-s. (3) it is said: 

“This section shall not apply in the case of any action for damage unless the 

claim in the action does not exceed one hundred pounds."’ 


I will come back to those words to point out the curious wording which at once 
strikes the eye in the section. There are certain conditions precedent imposed by 
this Act upon a plaintiff. Section 3 provides : 


“This Act shall not apply in the case of any action for damage by fire brought 
against any railway company unless notice of claim and particulars of damage, 
in writing, shall have been sent to the said railway company within seven days 
of the occurrence of the damage as regards the notice of claim, and within 
fourteen days as regards the particulars of damage.” 


There has been but one decision upon this Act, so far aS one is aware, as to the 
points raised by s. 3. That decision is Martin v. Great Eastern Rail. Co. (1), 
before CHANNELL, J., when that learned and distinguished judge ruled that, in 
order that particulars should be particulars of damage within s. 3 of this Act of 
1905 they must contain a statement of the amount claimed against the railway 
I think that is the effect of the decision, limited strictly to that point. 
and the several questions argued before me are, rt 
I shall state quite concisely my view upon 


company. 
Those are the circumstances, 
think, questions not free from doubt. 
the several points which arise. 
The first is a point of pra 
one on which it is desirable to express 
opinion, there is nothing to prevent a join 
for the negligence of the railway company 
given under the Act of 1905. 


etice which, although not strictly before me, is 
a view, and I express it now. In my 
der upon one writ of a claim for damages 
with a claim by the plaintiff for com- 


petsation as I see nothing whatever, either in good 
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sense or in law, to prevent a joinder of those two claims, and I should certainly 
rule that it could be done. 

The second point that arose is this. In the present case it is admitted that the 
damage very largely exceeded £100. In fact, it was about £3,000. Counsel for 
the defendant says that if the actual damage which has fallen to the plaintiff 
through the fire exceeds £100 in fact, then the Act does not apply at all, and the 
plaintiff can get no compensation whatever under these provisions. The result 
would be, therefore, that if, after full investigation, it were found that the damage 
actually sustained was £105, then the plaintiff apparently would be wholly defeated 
and have to pay the costs of his action. In my opinion, that point is not a good 
one. I do not think it matters whether the damage be less or more than £100. 
The point is not, what is the actual amount of damage, but what is the amount of 
the claim that is finally made against the defendant company, and therefore, in 
my view, it matters not that the actual damage here amounted to £3,000. 

The next point is this. Counsel for the defendant company takes the two 
documents in question, the one of July 22, the notice, and the one of July 30, the 
particulars of damage, which mention the particular amount of £3,000 odd, and 
he submits that those documents do not comply with s. 3 at all, because they do 
not appear on the face of them to be given under the provisions of the Railway 


Fires Act, 1905. It is true that those documents do not refer to the Act, and I. 


conceive it to be doubtful whether the plaintiffs, the Crown, had the Act in mind 
at the time; but I am satisfied, subject to the amount, that those documents in 
fact comply with the requirements of s. 3. That being so, in my opinion it is 
immaterial what may have been in the mind of the person who framed the 
documents; in other words, even though the Act of 1905 was not in the mind of 
the writer of the letters, yet, if the letters comply with the provisions of the 
statute, they are documents within s. 3. The next point taken by counsel for the 
defendants is that, even though prima facie these documents may be within s. 3, 
yet the particulars of damage are not in accordance with s. 3 because they claim 
more than £100. So they do. They claim £3,400. This case gives rise to a 
point obviously of much practical importance in view of the wide operation of the 
Act of 1905. The point, therefore, is a neat one. Does the fact that a plaintiff 
has claimed more than £100 in his statutory document preclude him from com- 
mencing proceedings in which he does not ask for more than £100? I can see 
no reason at all why the plaintiff should be necessarily bound by the amount that 
he has mentioned in his document, and, in my view, the wording of the statute 
does not support the contention of the defendants. If the intention which the 
defendants desire me to attribute to the legislature existed, sub-s. (3) of s. 1 
would have been worded, I think, in this way: ‘‘This section shall not apply in 
the case of any claim for damages where the particulars or notice of claim ask for 
more than £100.’’ But the section is worded in directly the opposite fashion. It 
does not refer at all to the amount mentioned in the notice of claim; it does not 
refer to the amount mentioned in the particulars of claim; and, as I said before, 
the subsection is striking. It says: 


This section shall not apply in the case of any action for damage unless the 
claim for damage in the action does not exceed one hundred pounds.”’ 


I can see nothing again there in good sense which should preclude a man who 
happens to have sent in a claim for £150. I can see no reason why he should not 
say: “I am not satisfied that I can get that sum because of the words of the Act. 
I cannot prove negligence, but I shall get what the Act intended to give me. I 
give particulars of the actual damage suffered and particulars that eich £100 
in the action.’’ I see no hardship on the defendants, because the particulars 
under s. 3 must give them an adequate notion of the general nature of the cai 
and the writ must give them notice that £100 only is claimed against hens 
Therefore, in my opinion, these various points, which are raised by the Gienk 
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Western Rail. Co. and have been argued so well by counsel on both sides, fail the 
defendants, and I think that the Crown is entitled to succeed. 

I ought just to add that counsel have been good enough to call my attention to 
the recent Act called the Railway Fires Act (1905) Amendment Act, 1923, which 
to some extent affects the procedure under the Act of 1905. But I am unable to 
derive from that more recent statute anything which throws light upon the true 
construction of the Act of 1905. 


Judgment for the Crown. 
Solicitors: Frank A. Jones; A. G. Hubbard. 


[Reported by T. W. Moraan, Esq., Barrister-at-Law.] 


GLASBROOK BROS., LTD. v. GLAMORGAN COUNTY 
COUNCIL 


[House or Lorps (Viscount Cave, L.C., Viscount Finlay, Lord Shaw, Lord 
Carson, and Lord Blanesburgh), November 3, 4, 6, December 19, 1924] 


[Reported [1925] A.C. 270; 94 L.J.K.B. 272; 1382 L.T. 611; 
89 J.P. 29; 41 T.L.R. 213; 69 Sol. Jo. 212; 23 L.G.R. 61] 


Police—Ezecution of duty—Protection of life and property—Right to provide 
special protection in consideration of payment—Validity of agreement to 
pay—Public policy. 

There is an absolute and unconditional obligation binding the police authori- 
ties to take all steps which appear to them to be necessary for keeping the 
peace, preventing crime, or protecting property from criminal injury, and the 
public, who pay for this protection through the rates and taxes, cannot law- 
fully be called on to make a further payment for that which is their right. 
But where private persons desire that services of a special kind which, though 
not within the scope of the absolute obligations of a police authority, yet fall 
within the powers of the police and can most effectively be rendered by them, 
may be performed by members of the police force, the police authority may 
‘YJend’’ the services of constables for that purpose in consideration of pay- 
ment, provided that there will result no interference with the ordinary duties 
of the police elsewhere. In such a case there is abundant consideration for a 
promise by the person seeking the special service to pay the police authority 
for that service. The duty of deciding whether a particular service is necessary 
for the protection of life and property or whether it is a special service affording 
a special protection desired by the person who requests it is cast on the police 
authority. 

During a strike at the appellants’ mine the appellants manager requested 
the police authority to supply a resident garrison of police to ensure protection 
of the ‘‘safety men’’ without whose services the mine would be flooded and 
rendered unworkable for a considerable period. The police authority took the 
view that this was unnecessary and that adequate protection could be given 
by the police in other ways, but on the insistence of the appellants’ manager 
agreed to give the special protection requested. The manager, on behalf of 
the appellants, agreed with the superintendent to pay for the cost of rationing 
the garrison and the services of the police at specified rates. The strike 
having ended, the appellants refused to pay the amount due under this agree- 
ment, and the police authority brought an action to recover it. 
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Held (by Viscounr Cave, L.C., Viscount Frnuay, and Lorp SHaw; Lorp 
Carson and Lorp BranessureH dissentiente): the question was whether the 
decision of the police authority to refuse special protection unless it were paid 
for was reasonable; the true inference from the evidence was that the provision 
of the garrison formed an additional, and not a substituted or alternative, means 
of protection, and that the safety of the mine would have been attained with- 
out it; the agreement was not void as being against publie policy; and, there- 
fore, the police authority were entitled to succeed. 

Decision of the Court of Appeal, [1924] 1 K.B. 879, affirmed. 


Notes. Considered: China Navigation Co. v. A.-G., [1932] All E.R.Rep. 626. 
Referred to: Fisher v. Oldham Corpn., [1930] All E.R.Rep. 96. 

As to the powers and duties of police constables, see 25 Hatssury’s Laws (2nd 
Edn.) 820 et seq.; and for cases see 37 Dicest 186-188. 


Cases referred to: 
(1) Glamorgan Coal Co. v. Glamorganshire Standing Joint Committee, Powell 


Duffryn Steam Coal Co. v. Same, [1916] 2 K.B. 206; 85 L.J.K.B. 1193; 
114 L.T. 717; 80 J.P. 289; 82 T.L.R. 293; 14 L.G.R. 419, C.A.; 37 Digest 
iba fe 

(2) Miller v. Knox (1888), 4 Bing.N.C. 574; 6 Scott. 1; 182 E.R. 910, H.L.; 

16 Digest 6, 3. 

Appeal from an order of the Court of Appeal, reported [1924] 1 K.B. 879, affirm- 
ing by a majority a judgment of Bartuacue, J. 

The action was brought to recover £2,200 11s. 10d. for the services of police 
supplied by the respondents to the appellants at their request and under an agree- 
ment by appellants to pay for their services. The appellants contended that there 
was no consideration for the agreement, and that it was made under compulsion 
and was exacted as a condition of the police merely carrying out their legal obli- 
gations. The appellants counter-claimed to recover £1,330 which they had paid 
for housing and billeting the police so supplied. Bamaacue, J., held that as the 
appellants were asking for special protection in excess of the sufficient protection 
which the police were prepared to give, the express promise to pay for their services 
was valid. The Court of Appeal (Bankes and Scrourron, L.JJ., Arkin, L.J., 
dissenting) affirmed his decision. The defendants appealed to the House of Lords. 


Sir John Simon, K.C., and Montgomery, K.C. (with them A. T. James), for the 
appellants. 
Vaughan Williams, K.C. (with him Trevor Hunter), for the respondents. 


The House took time for consideration. 


Dec. 19. The following opinions were read. 


VISCOUNT CAVE, L.C.—The national coal strike, which commenced on April 1, 
1921, came to an end on July 4 of that year, certain terms being then agreed upon 
as to the payment of wages to the miners. The appellants, Glasbrook Bros., Ltd., 
who are the owners of a valuable group of collieries in Glamorganshire situated 
about two miles from Swansea, proposed to pay their men (numbering about 1,000) 
on the agreed scale, but this was not agreeable to the men, some of whom had 
before the strike been receiving better terms, and they refused to return to work. 
During the strike the ‘‘safety men" at the appellants’ collieries—that is to say, the 
men employed to attend to the pumping which was necessary in order to preserve 
the mines from flooding—had been allowed to continue at work; but when the 
miners decided to remain out on strike they insisted (doubtless as a means of 
forcing the appellants to accept their terms) that the safety men should cease work 
and put severe pressure upon those men to comply with their wishes. During the 
week beginning on July 4 crowds of miners went to the collieries, and a deputation 
representing the miners was admitted to the works and had an interview with the 
safety men. Picketing which was not of a peaceful character took place, one of 
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the safety men when on his way to the works was pulled off his bicycle; and the 
workmen's committee informed Mr. James, the agent for the collieries, that ‘they 
meant to get all the safety men out.’’ As a result of this pressure the safety men 
held a meeting and resolved that owing to the pressure put upon them and the 
insufficient police protection, they would not work any longer; and on Saturday 
July 9, the safety men who were expected (six at each of the two principal 
collieries) did not turn up, and the fires had to be drawn and the pumping dis- 
continued. On the same day—July 9—Mr. James went to the police station at 
Gowerton and saw Lieut.-Col. Smith, the superintendent of the ‘‘H’’ Division of 
the Glamorganshire Constabulary, told him the facts, and said that it would be 
necessary to have police billeted in the colliery. Col. Smith demurred, saying 
that he was able to protect the collieries without installing a police garrison. : He 
had been keeping what he called a thin shield of police at the colliery to watch 
and give information if any large body of miners appeared, and in that event an 
ample force of police could at once be sent up; and he thought that with such a 
body of watchers at the points of danger and a mobile force of police ready for 
action wherever they might be required he was stronger than with the garrison. 
Mr. James, however, insisted on his view and asked for a garrison of 100, adding : 
‘“T am of opinion that a garrison is the only thing that will inspire our fellows with 
confidence to work.’’ Colonel Smith gave in, but suggested that seventy men 
would be enough for the purpose, and said that as it would be a ‘‘special duty”’ 
a requisition must be signed containing a promise to pay. Mr. James, who had 
been previously authorised by his directors to sign such a requisition, assented, and 
at once signed a requisition in the following form: 


‘Glamorgan Constabulary.—Form of Requisition for special services of 
police. Garngoch Collieries.—Gorseinon, July 9, 1921.—Sir,— . . . Super- 
intendent, two Inspectors, two Sergeants, and 66 Constables (in accordance 
with the First Schedule to this Form), are required for Special Duty at the 
Garngoch and Cape Collieries on the occasion of a strike from 6 p.m. on July 9, 
APA Ge DOL edi ss wehnor as TOT GRA Cas vsece todo cetsp 1921. I hereby guarantee pay- 
ment on the conditions specified in clause ‘‘C’’ of the Second Schedule to this 
form.—(Signed) A. James.—To the Chief Constable.” 


The second schedule to the above requisition specified the amounts to be paid and 
the quality of the food to be supplied to the police. This matter having been 
settled, the police authorities, without reducing the force of police employed in the 
district, brought in seventy police from other divisions in the county and sent them 
up to the collieries, where they remained until the dispute was settled. For a few 
days the appellants employed some naval stokers, but this expedient was not 
successful and the fires were not at once re-lighted. On the following Tuesday, 
July 12, some of the safety men came to the works and expressed their willingness 
to resume work if they were billeted at the colliery; and ultimately they all came 
back and the fires were lighted on July 15 and pumping resumed. The safety men 
were informed that a force of police was in billet at the works, and no doubt their 
presence inspired confidence; but the duty of protecting the wives and families of 
these men, against whom some cowardly threats had been used, remained, of 
course, with the general body of police outside. After these events the behaviour 
of the miners appears to have improved, and no attack was made on the collieries 
or (so far as the evidence goes) at the homes of the safety men employed at the 
works. On Aug. 26 the dispute came to an end and the garrison of police was 
withdrawn. The charges for the pay and expenses of the billeted police, ascer- 
tained in accordance with the terms of the requisition, amounted to £2,200 11s. 10d. 
and payment of that sum was demanded of the appellants, but refused; and there- 
upon the Glamorganshire County Council, with the Standing Joint Committee and 
the Chief Constable, brought this action against the appellants claiming payment 
of that amount. The appellants by their defence did not contest the correctness 
of the charges claimed, but pleaded that the police officers in respect of whom the 
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charge was made were supplied for the purpose of carrying out the legal duties 
and obligations of the plaintiffs, which included the prevention of riot and violence 
and the protection of the appellants’ servants and property against the danger or 
apprehended danger of injury by reason of riots, violence or tumults, and, accord- 
ingly, that there was no consideration for the agreement to pay, which, they 
said, was signed under compulsion, and they counter-claimed for the expenses of 
housing and maintaining the police, amounting to £1,380 4s. The action was 
heard by Bamnacue, J., who gave judgment for the plaintiffs (the respondents) on 
the claim and counter-claim with costs; and on appeal this judgment was affirmed 
by a majority of the Court of Appeal (BANKEs and Scrutron, L.JJ.; Arkin, L.J., 
dissenting). Hence the present appeal. 

Upon the argument of the appeal, two points were raised. First, it was argued 
that, when a subject has need of police protection and has done nothing to increase 
the risk, he is entitled to protection without payment and an agreement to pay is 
without consideration and contrary to public policy. Secondly, it was said, follow- 
ing a suggestion made in the Court of Appeal, that on general principles the police 
authorities are not entitled, except in the cases specifically provided for by statute, 
to make a charge for police services. It is convenient to deal first with the latter 
and more general contention. 

The practice by which police authorities make a charge for ‘‘special services,”’ 
that is to say, for services rendered outside the scope of their obligations, has been 
established for upwards of sixty years and is constantly followed by every police 
authority in the country with the approval of the Secretary of State; and it is 
difficult to understand on what grounds it should now be treated as illegal. No 
doubt there is an absolute and unconditional obligation binding the police authori- 
ties to take all steps which appear to them to be necessary for keeping the peace, 
for preventing crime, or for protecting property from criminal injury; and the 
public, who pay for this protection through the rates and taxes, cannot lawfully 
be called upon to make a further payment for that which is their right. This was 
laid down by Picxrorp, L.J., in Glamorganshire Coal Co., Ltd. v. Glamorganshire 
Standing Joint Committee, Powell Duffryn Steam Coal Co., Ltd. vy. Same (1) in the 
following terms ([1916] 2 K.B. at p. 229): 


“If one party to a dispute is threatened with violence by the other party he 
is entitled to protection from such violence whether his contention in the dis- 
pute be right or wrong, and to allow the police authority to deny him protec- 
tion from that violence unless he pays all the expense in addition to the 
contribution which with other ratepayers he makes to the support of the police 
is only one degree less dangerous than to allow that authority to decide which 
party is right in the dispute and grant or withhold protection accordingly. 
There is a moral duty on each party to the dispute to do nothing to aggravate 
it and to take reasonable means of self-protection, but the discharge of this 


duty by them is not a condition precedent to the discharge by the police 
authority of their own duty.” 


With this statement of the law I entirely agree, and I think that any attempt by a 
police authority to extract payment for services which fall within the plain obliga- 
tions of the police force, should be firmly discountenanced by the courts. But it 
has always been recognised that, where individuals desire that services of a special 
kind which, though not within the obligations of a police authority, can most 
effectively be rendered by them, should be performed by members of the police 
force, the police authorities may (to use an expression which is found in the Police 
Pensions Act, 1890) ‘‘lend’’ the services of constables for that purpose in con- 
sideration of payment. Instances aro the lending of constables on the occasions 
of large gatherings in and outside private premises, as on the occasions of weddings 
athletic or boxing contests, or race meetings, and the provision of constables er 
large railway stations. Of course, no such lending could possibly take place if 
the constables were required elsewhere for the preservation of order; but (as 
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Bankes, L.J., pointed out) an effective police force requires a margin of reserve 
strength in order to deal with emergencies, and to employ that margin of reserve 
when not otherwise required, on special police service for payment is to the 
advantage both of the persons utilising their services and of tho public who are 
thereby relieved from some part of the police charges. Arkin, L.J -» put the con- 
trary view in the form of a dilemma when he said : 


‘‘Either they were performing this public duty in giving the protection asked 
for, in which case I think they cannot charge, or, which no one suggests, they 
were at the request of an individual doing something which it was not their 
duty to do, in which case it seems to me both public policy and s. 10 of the 
County Police Act, 1839, make the contract illegal and void.” 


With great respect to the learned lord justice I am disposed to think that this 
reasoning rests on an ambiguous use of the word ‘‘duty.’’ There may be services 
rendered by the police which, although not within the scope of their absolute obli- 
gations to the public, may yet fall within their powers, and in such cases public 
policy does not forbid their performance. I do not understand the reference in the 
above passage to s. 10 of the Act of 18389. 

The above view of the law is in accordance with certain passages in the judg- 
ments of Pamimore and Pickrorp, L.JJ., in the previous Glamorganshire case 
cited above, but in that case the point did not actually arise. The argument also 
derives considerable support from the statutes dealing with the police. By the 
Police Act, 1838, it was provided that when the appointment of special constables 
had been occasioned by the behaviour or by reasonable apprehension of the be- 
haviour of the persons employed upon any railway, canal or other public work 
made or carried on under the authority of Parliament, the justices might make 
orders upon the company making or carrying on such railway, canal or other public 
work for the payment to such special constables of reasonable allowances for their 
trouble, loss of time, and expenses. By the County Police Act, 1840, it was 
enacted that it should be lawful for the chief constable of any county with the 
approval of the justices in quarter session on an application of any person showing 
the necessity thereof to appoint and cause to be sworn in any additional number 
of constables at the charge of the person making such application, but subject to 
the orders of the chief constable and for such time as he should think fit. It is 
true that the provisions of this section are confined to the appointment of ‘‘addi- 
tional’ constables; but it would seem somewhat absurd to require that, if in any 
case where constables are required for special duty there are members of the 
existing force who can be spared for the purpose, the services of those constables 
shall not be utilised but additional constables shall be appointed. By the Police 
Act, 1890, s. 16, it was provided that there should be carried to the pension fund 
of every police force among other sums 

‘“(e) such proportion of any sum received on account of constables whose 
services have been lent in consideration of payment as the police authority 
may consider to be a fair contribution to the pension fund in respect of those 


” 


constables. 
No doubt, the above provision of the Act of 1890 was repealed by the Police 
Pensions Act, 1921, but that repeal was rendered necessary by reason of the fact 
that by s. 22 of that Act all pensions were directed to be paid out of the police fund 
and the pensions funds were abolished, and the repeal does not detract from the 
significance of the fact that by the terms of the Act of 1890 the lending of the ser- 
vices of constables in consideration of payment was expressly recognised by the 
legislature. I find it difficult to believe that if the legislature had considered the 
practice of lending constables for special duty, which in the year 1890 was of daily 
occurrence, to be against public policy, it would have provided for the application 
of payments received in consideration of such lending to pension purposes; and it 
appears to me that this statutory recognition of the practice in question affords 
a strong argument in favour of its legality. 
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I conclude, therefore, that the practice of lending constables for special duty in 
consideration of payment is not illegal or against public policy; and I pass to the 
second question—namely, whether in this particular case the lending of the seventy 
constables to be billeted in the appellants’ colliery was a legitimate application of 
the principle. In this connection I think it important to bear in mind exactly 
what it was that the learned trial judge had to decide. It was no part of his 
duty to say—nor did he purport to say—whether in his judgment the billeting of 
the seventy men at the colliery was necessary for the prevention of violence or the 
protection of the mines from criminal injury. The duty of determining such 
questions is cast by law, not upon the courts after the event, but upon the police 
authorities at the time when the decision has to be taken; and a court which 
attempted to review such a decision from the point of view of its wisdom or 
prudence would (I think) be exceeding its proper functions. The question for the 
court was whether on July 9, 1921, the police authorities, acting reasonably and in 
good faith, considered a police garrison at the colliery necessary for the protection 
of life and property from violence, or, in other words, whether the decision of the 
chief constable in refusing special protection unless paid for was such a decision 
as a man in his position and with his duties could reasonably make. If in the 
judgment of the police authorities, formed reasonably and in good faith, the 
garrison was necessary for the protection of life and property, then they were not 
entitled to make a charge for it, for that would be to exact a payment for the 
performance of a duty which they clearly owed to the appellants and their servants; 
but if they thought the garrison a superfluity and only acceded to Mr. James’ 
request with a view to meeting his wishes, then, in my opinion, they were entitled 
to treat the garrison duty as special duty and to charge for it. On this point the 
Divisional Superintendent, Col. Smith, who was a highly experienced officer, gave 
specific and detailed evidence, and the learned judge, having seen him in the 
witness-box and heard his examination and cross-examination, accepted his evi- 
dence upon the point, as the following extract from the judgment shows: 


‘Colonel Smith says that if the matter had been left entirely to him without 
this requisition, he would have protected this colliery, and he would have pro- 
tected it amply, but in quite a different way, and I accept his evidence that 
that is so. He would not have sent this garrison there, and, in my judgment, 
while not desiring for a moment to suggest that it was not the bounden duty 
of the county council to protect this colliery, and not for one moment suggest- 
ing that the performing of a legal duty will support a promise to pay, I have 
come to the conclusion that when a colliery company or an individual requi- 
sitions police protection of a special character for a particular purpose, he must 
pay for it, and he must pay for it whether he makes a contract to pay or 
whether he does not—a promise to pay would be implied under those circum- 
stances. In this case, of course, there is an express promise, and, in my 
judgment, this promise is not without consideration and must be fulfilled.”” 


Upon this point counsel for the appellants contended that the true inference to 
be drawn from the evidence was that the police authority, having a discretion to 
elect between protecting the collieries (which admittedly required protection in 
some form) by means of the ‘mobile body’’ to which Col. Smith referred or by 
means of a garrison, chose the latter alternative in consideration of payment, and 
that they could not so (as he put it) ‘‘sell their discretion.”’ Upon the evidence, 
I do not think that they did anything of the kind. Col. Smith said clearly that 
the police garrison was no part of his scheme of protection and did not help him 
in his scheme at all; that he had ample force. by which to protect the collieries 
from outside and was well able to cope with the situation. It does not appear that 
the provision of the garrison, who were brought in from distant parts of the 
county, relieved the force on the spot from any of their duties, or that the local 
force was reduced in consequence; and I think that the true inference is that the 
garrison formed an additional and not a substituted or alternative means of pro- 
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tection. There is another argument to be noticed. It was said that if the police 
garrison had not been provided the ‘‘safety men’’ would not have attended to work 
the pumps and the mines would have been flooded, and from this it is inferred 
that the garrison was necessary for the protection of the appellants’ property. I 
think that there was evidence to that effect, but it does not appear to me to follow 
that it was the duty of the police authority to provide the garrison. They were 
no doubt bound to protect the ‘‘safety men’’ from violence, but it was not for the 
safety men to decide the form in which that protection should be given; and if 
they declined to safeguard the collieries from flooding unless protection was given 
in a particular form which the police authorities thought unnecessary, it was for 
the owners of the collieries and not for the police to overcome their reluctance. 
Upon the whole matter, I have come to the conclusion that the decision of the 
learned trial judge and of the Court of Appeal was right, and that the appellants, 
who deliberately entered into an agreement to pay for the services and maintenance 
of the police garrison and did not dispute their liability until they had had the 
benefit of those services for a period of nearly two months, cannot now repudiate 
their agreement upon any of the grounds put forward. In my opinion, therefore, 
this appeal fails and should be dismissed with costs. 


VISCOUNT FINLAY.—The appellants are the owners of collieries on the 
Garngoch Common in the county of Glamorgan. In 1921 there was a national 
coal strike which began on April 1 and lasted till July 4, at which date work was 
generally resumed. The men at the appellants’ collieries were, however, dis- 
satisfied with the terms of settlement and refused to resume work. In these 
collieries over 1000 men had been employed, and they remained idle until Sept. 4, 
1921. The ‘‘safety men,’’ as they are called, who were engaged in working the 
pumps on which the preservation of the mine from flooding depended, remained 
at work. If the working of the pumps had been stopped, the mine in the course 
of a few days would have been most seriously damaged by the accumulation of 
water. The strikers endeavoured to get these ‘‘safety men’’ to join in the strike, 
the effect of which would have been that in three or four days the mine would 
have been drowned out. In these circumstances the agent of the owners, Mr. 
Alfred James, went to the Gowerton police station to arrange with the superinten- 
dent, Col. Smith, for police protection. He asked that an adequate force of police 
should be billeted in the houses in the immediate vicinity of the collieries. Col. 
Smith thought that protection would be best afforded by a flying column moving 
from point to point as required, but Mr. Alfred James insisted that a ‘‘garrison”’ 
near the mines should be provided and Col. Smith acquiesced. Mr. James in his 
evidence described what ensued as follows: 


‘“(Q.) Did he then tell you something about a form?—(A.) Yes. (Q.) What 
did he say exactly about the form?—(A.) As near as I remember he said: 
‘You will of course have to sign a form of requisition.’ I said: *Yes—that is 
the usual procedure in matters of this description’—and he told me it was, so 
I said: ‘All right, I will sign the form.’ ”’ 


The form was accordingly signed. It is headed: ‘‘Form of Requisition for Special 
Services of Police.’’ It stated that certain men, seventy in all, were required for 
special duty at the Garngoch and Cape Collieries on the occasion of a strike from 
6 p.m. on July 9. The form concluded: “'I hereby guarantee payment on the 
conditions specified in clause ‘C’ in the second schedule to this form.’’ This was 
signed by Mr. James and addressed to the chief constable. The schedule stated 
the terms as to payment, accommodation, and food. The seventy men arrived 
on the evening of the same day. The safety men remained at work, and it was 
admitted at the trial that police protection in some shape or form was required. 
No pressure was put upon Mr. James to sign the requisition; as his evidence 
shows, he was prepared to sign it and knew that it was usual in such cases. The 
action in this case was brought to recover the amount due on the terms of the 
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requisition. The colliery owners repudiated liability on the grounds that there was 
no consideration for the promise to pay for the police protection and that such 
an agreement was against public policy. The case was tried by BarnHacHE, J., and 
he entered judgment for the plaintiffs, saying : 


“There is an obligation on the police to afford efficient protection, but if an 
individual asks for special protection in a particular form, for the special 
protection so asked for in that particular form, the individual must pay. 


This decision was affirmed by a majority on the appeal (Bankes and Scrurron, 
L.JJ., Arkin, L.J., dissenting). The colliery owners now appeal and ask that 
judgment should be entered for them. 

It appears to me that there is nothing in the first point made for the colliery 
owners that there was no consideration for the promise. It is clear that there was 
abundant consideration. The police authorities thought that it would be best to 
give protection by means of a flying column of police, but the colliery owners 
wanted the ‘‘garrison’’ and promised to pay for it if it was sent. I pass at once 
to the second objection made by the colliery owners, on which we have had a 
prolonged argument. 

A great number of cases have been cited to us in which it has been held that 
fees extorted colore officii must be returned. These authorities seem to me to 
have no application to the present case. There is no doubt that it is the duty of 
the police to give adequate protection to all persons and to their property. In 
discharging this duty those in control of the police must exercise their judgment 
as to the manner in which that protection should be afforded. If a particular 
person desires protection of a special sort and the police can give this without 
interfering with the discharge of other duties elsewhere, it is difficult to see on 
what ground of public policy it should be illegal that a charge should be made in 
respect of special protection. The police must, of course, have a certain margin 
of strength to draw upon as from time to time occasion may arise, and for this 
purpose it is essential to have at the disposal of the authorities a force in excess 
of the bare amount which would in normal circumstances be sufficient for the 
discharge of their duties. For a long series of years it has been the practice to 
supply special police protection on the promise of payment. There has been a 
great deal of legislation about the police, but no attempt has ever been made to 
interfere with this practice. On the contrary it has been recognised and regulated 
by the authorities. I may refer in illustration to the memorandum from the Home 
Office, dated January, 1892, as to receipts in respect of the services of constables 
lent to private employers. Of course, if it were illegal to take such payments no 
amount of sanction by government Departments would legalise what was against 
the law, but the fact that the Home Office has regulated such payments goes a 
long way to show that there is nothing illegal about them. We have not been 
furnished with any substantial argument on the ground of public policy against 
such payments. Why should not the reserve strength of the police be used in 
this way on the terms that those who desire such special protection should make 
payment for it in aid of the expenses of maintaining the force, and so to that 
extent relieving the ratepayer? It was Suggested that such a practice would 
enable those who could afford to pay for it to get special police protection which 
would not be given to their poorer neighbours. The police authorities may be 
trusted to see that such special service is never to be allowed in cases where it 
would interfere with the other duties of the force. I can see no ground of public 
policy on which employers should not make some contribution to the special cost 
of police required on emergency for the protection of their works. 

I have referred to the fact that the legislature has never interfered with this 
cree - which for eighty years or upwards has been known to 
: a ctl _ a aril ature has actually made provision as to the application 
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There shall be a pension fund of every police force and there shall be 
carried to that fund . . . (e) Such proportion of any sum received on account 
of constables whose services have been lent in consideration of payment as 
the police authorities may consider to be a fair contribution to the pension 
fund in respect of these constables.’’ i 


The subsequent repeal of this Act as no longer necessary does not affect the 
inference to be drawn from this recognition of the practice. It was indeed a recog- 
nition that the practice was legal, as it cannot be supposed that Parliament would 
have directed such application of payments which were in themselves illegal. A 
much earlier statute, the County Police Act, 1840, by s. 19, makes provision for 
the appointing and swearing in of special constables ‘‘at the charge of the person 


‘or persons by whom the application shall be made,’’ such special constables to be 


discontinued on the request of those who have applied for their appointment. 
This enactment seems to me to destroy the contention of the appellants that there 
is some legal principle which makes it illegal to pay for special police assistance. 

The case for the appellants is summarised in a sentence of the dissenting judg- 
ment of Arkin, L.J., as follows: 


‘Either they were performing this public duty in giving the protection asked 
for, in which case I think they cannot charge, or, which no one suggests, they 
were at the request of an individual doing something which it was not their 
duty to do, in which case it seems to me both public policy and s. 10 of the 
County Police Act, 1839, make the contract illegal and void.”’ 


I think that this argument, like most arguments put in the form of a dilemma, fails 
to cover the whole ground. There was no duty on the police to give the special 
protection asked for, but it does not follow that it was their duty not to give it. 
Section 10 of the Act of 1839 seems to me to have no relevance to the cireum- 
stances of the present case, as it merely prohibits constables from taking for hire 
or gain work other than in the execution of their duties under the Act. It has no 
reference to special protection given by the police authorities to particular persons 
and the work done by the constables in that respect under their orders. It would 
be useless to go through the cases in which exactions by officials of fees to which 
they have no right have been treated as illegal. The question here is an entirely 
different one. It is simply whether a charge may be made for special police pro- 
tection desired by a particular person for which he is willing to pay and which 
the police are in a position to render without interfering with their ordinary duties. 
Beyond all question it is the duty of the police to give protection to the persons 
and property of all His Majesty's subjects. The police must never be taken off 
for special duty so as to withdraw such protection as is wanted elsewhere. The 
fact that the system has so long existed without giving rise to any complaint that 
it interferes with the ordinary duties of the police is the best evidence that the 
objections to the practice are not real. These objections are, indeed, merely 
theoretical. The practice has existed for nearly a century and has not been 
attended by any of the mischiefs which it has been suggested might follow. If a 
particular person gets special police protection in a particular form on his promise 
to pay for it, he is bound by his contract legally as well as morally. In my 
opinion, this appeal must be dismissed with costs. 


LORD SHAW (read by Lorp Branespurcu).—I concur. I hold it to be estab- 
lished that the position of the safety men in this mine was such as to justify the 
special attention of the police authority being called to their protection. As to 
the powers, position and duty of the police I venture to quote on this matter the 
judgment of PrcKForD, L.J., in Glamorgan Coal Co., Ltd. v. Glamorganshire 
Standing Joint Committee, Powell Duffryn Steam Coal Co., Ltd. v. Same (1) el 
respectfully and entirely agree with that judgment. The learned judge says of 


the police authority that 
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‘they have to make proper police arrangements to maintain the peace. If 
one party to a dispute is threatened with violence by the other party he is 
entitled to protection from such violence whether his contention in the dispute 
be right or wrong, and to allow the police authority to deny him protection 
from that violence unless he pays all the expense in addition to the contribu- 
tion which with other ratepayers he makes to the support of the police is only 
one degree less dangerous than to allow that authority to decide which party 
is right in the dispute and grant or withhold protection accordingly.”’ 


The circumstances of the situation which brought about a just call for police 
protection in the present instance were that in addition to the peril of the safety 
men there was, of course, a serious danger to property, for the reason that the 
stoppage of or impediment to pumping might flood the mines. The interview, 
accordingly, between Col. Smith, the police superintendent, and Mr. James on 
this subject was very natural; it was also, I think, an interview creditable to both 
parties. In the view which I take of their attitude and action I am of opinion 
that Col. Smith fully recognised the duties to which I have alluded, and was of 
opinion that he could sufficiently and properly carry out these duties by a thin 
shield of police round the pits, with such mobility of the general force as would 
permit of the special protection of the homes and families of the safety men if 
these should also be attacked. On the other hand, I think that Mr. James was 
honestly of opinion that that would not be enough, and held this opinion so strongly 
that he willingly agreed that if a garrison or a resident force were furnished this 
would be upon the terms of that force being paid for. In a conflict of view of that 
description I think that naturally courts of law should, to begin with, pay a con- 
siderable deference to the experience and view of the authority set up by law for 
the preservation of peace and order. This view, however, does not go very far, if 
it is confronted with the careful and experienced opinion of a man like Mr. James, 
who knew the locality, the industrial position, and the personnel. On the ques- 
tion, accordingly, whether the police did require the special force for due police 
protection in the circumstances, and cannot, therefore, charge for providing that 
force I am driven to consider the verdict upon the whole evidence which was 
formed by the learned Bartuacue, J., at the trial. The issue tried was whether 
the installation of a garrison or resident police force at the colliery was what may 
be called a police necessity. The learned judge puts his verdict upon that topic 
in this way: 

‘Colonel Smith says that if the matter had been left entirely to him without 
this requisition [for a garrison] he would have protected this colliery, and he 
would have protected it amply, but in quite a different way,” 


i.e., by the thin shield already referred to. The learned judge adds: ‘‘I accept 
his evidence that this is so." The majority of their Lordships in the Court of 
Appeal agree with that opinion. I cannot see my way to differ from it. I, 
accordingly, hold that the result of the evidence as found is that the safety of the 
mine, the object in view, would have been attained without the extra force, which 
was agreed to be paid for, being called in. 

But a question remains—one carefully and anxiously considered in the opinion 
of Arkin, L.J.—whether calling in such a force to act as an additional precaution, 
and to make assurance of safety doubly sure, is outside the sphere of the duty 
committed to the police. The statutes have been cited by the noble viscount on 
the Woolsack, and by my noble and learned friend who has just resumed his seat. 
A perusal of these, taken along with the practice to which my colleagues have 
alluded, convinces me that there are functions of a surplus or extra character to 
which available policemen may be detailed on special terms, and that the moneys 
obtained for such services have been recognised by the legislature to be paid over 
in a particular manner, whether by way of assistance to a police pension fund or 
in the relief of general taxation. The question, accordingly, is whether in exercis- 
ing the power to act in this fashion the police authority has gone beyond the sphere 
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of its duty. I cannot see my way to hold that it has. That authority has acted 
intra vires. I desire, however, to add that the whole of this part of the case 
depends upon the necessity for a special force being, in a reasonable sense, estab- 
lished. If that is done I clearly am of opinion that no charge can be exacted from 
a private citizen for the performance of a public duty. Furthermore, I would also 
add that, on the assumption that a payment is made to induce or secure that the 
public authority will perform such a duty, moneys paid under such a bargain are 
recoverable by the private citizen on the double ground, first, that it is against 
public policy that the performance of public duty shall be a matter of private 
purchase, and, second, that a promise or agreement to pay, accepted from a citizen 
in times of nervous alarm or anxiety, fails in legality on the ground of duress, and 
sums paid under it must be restored. In the present case, however, as I have 
explained, the agreement for payment must be supported, because it was for 
something which, although within the power of the police to give, could not be 
declared as a protection proved to be necessary for the reasonable demands of the 
occasion. 


LORD CARSON.—I am of opinion that this appeal should be allowed. The 
questions raised are of great public importance, and as the decision I have come 
to is at variance with that of the three noble and learned Lords who have already 
addressed this House, I feel bound to state my reasons for the conclusions at 
which I have arrived at some length. 

Before examining the facts of the present case it is necessary to make it per- 
fectly clear what the duties of the police as preservers of the King’s peace are in 
cases where either the person or the property of a subject is criminally assailed or 
threatened by the action of any other person or persons. I do not think, my 
Lords, that upon this point there is any difference of opinion. I notice that the 
Lord Chancellor, in the speech which he has just read, has stated as follows: 





‘No doubt there is an absolute and unconditional obligation binding the 
police authorities to take all steps which appear to them to be necessary for 
keeping the peace, for preventing crime, or protecting property from criminal 
injury, and the public, who pay for this protection through the rates and taxes, 
cannot lawfully be called upon to make a further payment for that which is 
their right.” 

He quotes with approval the statement made by Picxrorp, L.J., in Glamorgan- 
shire Coal Co., Ltd. v. Glamorganshire Standing Joint Committee, Powell Duffryn 
Steam Coal Co., Ltd. v. Same (1), and he adds: 

“With this statement of the law I entirely agree and I think that any 
attempt by a police authority to extract payment for services which fall within 
the plain obligations of the police force should be firmly discountenanced by 
the courts.”’ ; 

I should like also to add the declaration made in the same case by Pumiimore, L.J.: 


“Nor can I pass over the contention frequently made in the course of the 
proceedings, that it was the duty of the plaintiffs to protect themselves against 
rioters. Such a contention strikes at the basis of all civilised society and 
logically leads to private war. The subject pays rates and taxes to ensure 
himself protection against domestic as well as foreign foes and it is the duty 
of the government to provide him with it.” 

Bray, J., in the same case, states: 

“The real reason for the refusal of the county council to pay these claims 

seems to have been that they thought that the colliery proprietors ought to 


pay for having the lives of their employees and their property protected. The 
colliery proprietors have to pay rates like other persons living and owning 


property in the county.”’ 
If I might with respect offer any criticism on the Lord Chancellor's statement, 
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I would myself prefer to lay down that it is the duty of ine palpi all steps 
that are necessary for the purposes mentioned by the Lor wr : Pa a 
I should like to supplement these statements by one further obse i 
namely, that it is not in the power of the executive through the Secretary ‘Fr ae 
or ere to limit the rights of the subject in obtaining such pebienias ¥ ‘ ; 
and property, and that any attempt to do so would be absolutely unconstitutiona 
and illegal. A perusal of the judgments in Miller v. Know (2), a ries im your 
Lordships’ House, though not upon this exact point, affords fit la ade scent 
tary upon the right of the executive to refuse assistance in cases x < i 2 
necessary to apply for the assistance of the police. It is necessary Fei a 
examine carefully the facts of the present case and to ascertain whether, in the 
circumstances, the steps taken to protect the safety men and thus avoid the 
drowning of the colliery, for which the appellants are asked to pay, were outside 
the proper and necessary duties of the police which the appellants were entitled to 

have performed under the law to which I have just referred. I 

It was admitted at the trial that at the time when the requisition relied upon 
and the basis of this action was signed by Mr. James police protection in some 
shape or form was required to protect the safety men, but I cannot help thinking 
that it was a pity that the learned judge, on obtaining such an admission, pre- 
vented further evidence being given of the exact state of affairs which rendered 
such protection necessary. There is, however, a considerable amount of informa- 
tion to be gathered from the records and the evidence as to what the exact state 
of affairs was. It appears that on July 7, 1921, 700 strikers went to the collieries 
in order to compel the safety men to abstain from work, and that in consequence 
of this interference with the safety men the appellants’ agent, Mr. James, inter- 
viewed Police Inspector Nicholls and informed him of the danger to the pits and 
to the safety men, and asked for police protection. On the next day, July 8, 
picketing was actively continued at the collieries and the approaches thereto. 
Large crowds of hostile workmen assembled near the collieries and interfered with 
the safety men. Instead of the normal number of safety men who were required 
to keep the pumps going, only one safety man attended work at the No. 1 Colliery, 
and the workmen’s committee informed the said Mr. James that they were going 
to get all the safety men out. It was on the afternoon of this day that the safety 
men held a meeting at which they resolved that, owing to interference by the 
strikers and to the insufficiency of the police protection, they could not continue at 
work. On Saturday, July 9, none of the safety men came to work at any of the 
collieries and the fires had to be drawn, with the result that, if this continued, 
the colliery would have been drowned out in a few days. It was in this condition 
of affairs that Mr. James pointed out to Superintendent Smith that it would be 
necessary to have police billeted at the collieries if the safety men were to be 
given adequate protection to enable them to continue at work. There was some 
discussion as to the number of police required, and eventually Superintendent 
Smith said that seventy police officers would be sufficient, and, as a condition of 
sending the seventy police, procured the signature of Mr. James to the requisition 
upon which this action is founded. On the same day the seventy police came to 
the collieries for duty and some of them remained at the collieries until the strike 
ended on Aug. 26, 1921. It is to be specially noted that this action was not taken 
until the safety men had left owing, as they said, to the want of sufficient police 
protection. A few days after the arrival of the police the safety men returned to 
the colliery, where they also were billeted, and maintained the colliery in safety 
until the strike was ended and work was resumed. 

An examination of the 
throws further light upon 
1921, 


police journals which were put in evidence at the trial 
the matter. It states that, under the entries of July 10, 


‘‘the men were afraid to remain in consequence of the attitude of the work- 
men, and, fearing their homes would be wrecked, they left the collieries, hence 
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a importing of extra police for protection and re-starting the fire at the 
iler. 


It further shows the steps taken by Smith to co-operate with the men at the 
colliery premises and under date Tuesday, July 12, 1921, there is the following 
entry: . 
“Col. F. W. Smith, Inspector Nicholls and fifteen men from ‘H’ Division 
arrived at the colliery premises at 4 a.m. The whole of the men kept on 
reserve at the colliery premises in consequence of a meeting announced to be 
held at Cadle Common, and in the event of the colliers deciding to march on 
the colliery in a body with a view to endeavouring to get the imported stokers 
to discontinue the work.’’ 


As late as July 29 there is an entry as follows: 


‘It has been reported locally that at the meeting held at the Workmen's 
Hall, Treboath, it was decided not to allow the management to have any men 
to work the pumps after the holidays. This means that if the officials decide 
to come to work at the colliery they will be only able to work under police 
protection, as feeling ran very high in that locality against the employment of 
safety men. The following officials employed at the colliery were taken home 
under police protection at 10.45 p.m... .”’ 


It is instructive also to note that in a letter, dated May 29, 1923, from the chief 
constable of the county of Glamorgan to the Under-Secretary of State at the Home 
Office, the following statements were made: 


‘A colliery company, having signed agreements to employ some constables 
of this force on their private premises so as to induce the workmen out on 
strike to come back to work, have now refused to pay the county for the ser- 
vices of the constables on the ground that it is illegal. . . . In this particular 
case our position is a very strong one. We sent the men employed on special 
duty from the most distant divisions in the county, thus keeping nearer divi- 
sions at hand as reserves. We also put a strong force of extra men at the 
county’s expense and also from the most distant division in the strike area, 
while a military officer came down to examine the position with a view to 
bringing military help there if necessary. The result of these precautions was 
that the men went back to their work and the strike, which had been hanging 
on for a long time, terminated without any disorder.”’ 


This letter gives some idea of the necessity for and the success of placing ‘‘the 
garrison’’ in the colliery. On the other hand, Superintendent Smith stated, in 
his evidence, when asked what was his view as to the necessity of having these 
seventy men at the pits during this time, that it was against his advice, because 
he was able to protect, and had made arrangements to protect, the colliery without 
them. He also said that he preferred a mobile body in his own hands that he 
could move about, that the seventy men in the garrison did not help him in his 
scheme at all, and that they were not part of his scheme at any time. The follow- 
ing questions and answers are very material. These are questions to Col. Smith : 
“(Q.) You recognise that it was necessary to have the safety men at work 
if the property was not to be destroyed ?—(A.) Some one must work the pumps, 
yes. (Q.) Do you think that the safety men would have remained at work 
if there had not been police protection always there ?—(A.) I do not think they 
would, they were over-anxious in my opinion. (Q.) In fact, if you had not had 
men always there the collieries would have drowned out ?—(A.) Not at all. 
(Q.) Do you mean that the collieries do not drown out so soon or what is abate 
(A.) I am certain that with the men in my district, without any importation 
at all, we could have protected any men whom Mr. James could have got to 
work the pumps. I quite understand that the pumps must be worked and we 
could have protected them but he would have what he desired and he did have 
it. (Q.) But you agreed that the safety men would not have remained without 
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the police protection.—(A.) My opinion is that they were nervous. I know 
their temperament very well; they were unduly nervous because there had 
never been trouble at that group of pits for twenty-five years.” 


The learned judge who tried the case stated that he accepted the evidence of Smith 
that if the matter had been left to him without the requisition he would have 
protected the appellants’ collieries and would have protected them amply but in 
quite a different way. Banxes, L.J., felt bound to accept the trial judge’s view, 
and Scrutton, L.J., stated: 
“T am not satisfied he was wrong, and I am impressed by the difficulties of 
the courts interfering with the judgment of the police authorities when in fact 
no danger has occurred.’’ 


I am inclined to think the word ‘‘danger’’ is a misprint for ‘“‘damage.”’ 

Having examined the evidence with great care I cannot myself come to any 
other conclusion but that the supplying of the garrison, as it has been called, in 
the circumstances in this case was an essential and necessary part of the pro- 
tection which the police were bound to supply, both to the owners of the colliery 
and to the men who had to leave their work because of the want of protection and 
wanted to work there if they were left unmolested, and, in my opinion, without 
such protection it is reasonably probable that the appellants would have been 
unable to procure the services of the safety men and thus save the colliery from 
drowning. In these circumstances I find it impossible to come to the conclusion 
that anything was done by the police which was outside or beyond their obligations 
to the appellants in accordance with the law as laid down in the quotations which 
I have already made. It is said by the Lord Chancellor that these were services 
of a ‘‘special kind’’ which were not within the obligations of a police authority 
and were of such a character as entitled the police authority to lend the services 
of constables for that purpose in consideration of payment. Having regard to 
what I said I cannot come to that conclusion. I notice that Bankes, L.J., treats 
the matter in this way. He says: 


“Tf people for their own pleasure or for their own profit or because any 
special cases of their peculiar circumstances desire special police protection, I 
see no reason why they should not be called upon to pay for it.’’ 


I would find it impossible to hold that the facts of the present case could possibly 
be brought within this formula. Scrurron, L.J., says: 


“It does not appear to me to prohibit the police authorities from asking 
people who desire police protection which is rather a luxury than a reasonable 
necessity, to pay for it.”’ 


I cannot, on the facts of this case, myself see that the demands of the colliery 
owners were for anything in the nature of a luxury. The circumstances speak for 
themselves, and we must in the calmer atmosphere of this House be quite sure we 
realise the facts as existing at the time. The safety men had left the colliery 
under compulsion, owing, as they said themselves, to want of police protection, 
and it is not to my mind any justification for not protecting them that, to use the 
words of Superintendent Smith, they were very nervous or unduly nervous. When 
the protection in the form in which it was asked for had been granted they returned 
to work, and I cannot help thinking that it was in this way a great disaster was 
avoided. I find great difficulty in trying to define ‘‘special services’? in a case 
where there is actually being carried on an open invasion of the rights of subjects 
and when riot and violence threaten the destruction of property of such individuals 
and the right to work of other individuals, and indeed it would, I think, render 
the law difficult to carry out in similar circumstances if those demanding protection 
were to be told at any moment in the course of such attacks that the limit of 
protection had been reached unless they were rich enough to buy further pro- 


tection by agreeing to pay a sum which in this case amounted to some £3,000 to 
the police authorities, 
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_ A The Lord Chancellor has referred to other instances of ‘‘lending’' or hiring out 
constables, e.g., on the occasions of large gatherings in and outside private pre- 
mises, as on the occasion of weddings, athletic or boxing contests, &e. With great 
respect, I cannot see how any useful comparison can be made between arrange- 
ments of that kind freely entered into without any relation to violence and acts of 
terrorism in progress which the police are bound to put an end to and the case 
B such as the present, where it required every possible effort to save the collierv 
from destruction. As well might one compare a case where the burglar is already 
in possession of a person’s house to one where there is no reasonable likelihood of 
any such terrifying incident. Where are we to get a definition or how are we to 
give any guide as to what are ‘‘special services’’ in such cases? Who is to lay 
down what are ‘“‘special services’? and what are ordinary services in relation to 
protection of life and property? Can the rich man buy greater protection than the 
poor man; or are all to be equally entitled to protection in the eye of the law? I 
observe that in the letter to which I have already referred it is said there are 
regulations for special duty laid down by the Home Office, although they could not 
find the original authority from the Home Office for authorising a police force to 
charge private individuals for special services of police. The Home Office has no 
D authority to lay down when the police are to charge for their services and when 
they are not in such circumstances as arose in the present case. When asked by 
the chief constable of Glamorgan to supply an answer to the assertion by the 
appellants that the charges sued for in this case were illegal, I notice that the 
Secretary of State justifies the charge by stating ‘‘that the principle of the employ- 
ment of county constables at private cost is as established by s. 19 of the Police 
E Act of 1840." As he himself states in the letter, that section only has reference 
to swearing in additional constables at the expense of an applicant and has no 
relation to the present state of affairs, when much larger forces of police are 
maintained and consequently a greater burthen thrown upon the ratepayer. How- 
ever that may be, the section can have no reference to such a case as the present, 
as no such additional constables were appointed. It is said by your Lordships who 
F have preceded me that it is within the powers of the superintendent to himself say 
when a charge is to be made and when it is not, and, indeed, the trial judge laid 
it down that without any special contract the person who asks for the services 
may be charged upon an implied contract. I cannot think that that can be a 
correct application of the law. If it were so, the subject would appear to me to 
have no means whatever of challenging a breach of duty upon the part of the 
G police, nor do I see how the dictum of the Lord Chancellor, which I have already 
quoted, that any attempt by a police authority to extract payment for services 
which fall within the plain obligations of the police force should be firmly dis- 
countenanced by the courts, can be carried out. When the emergency arises, the 
subject who asks for protection would be entirely at the mercy of the police if 
H payment were demanded. He would not be contracting as a free agent, as, taking 
for example the present case, he would have no option, and indeed in this case 
he was given no option, but to enter into a contract of payment or lose his property. 
Moreover, the police on such an occasion would, in such a case, be demanding 
payment under instructions and regulations which had been already laid down by 
the executive power. : 
I Having arrived at the conclusion of fact which I have already stated, I think I 
am bound to come to the conclusion that the requisition and promise to pay signed 
by the appellants and sued upon in this case was without consideration. It was a 
promise made under pressure of the circumstances to pay for services which the 
appellants were entitled to have rendered without such payment. It is unnecessary 
to consider the further point that has been contended for—namely, that in every 
case the practice which has existed of hiring out the police to those who are able 
to pay is illegal, but I am prepared to hold that in such cases it is necessary for 
the police authorities to justify a demand for payment in accordance with the 
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principles I have already laid down. For these reasons, as I have already stated, 
I think this appeal should be allowed. 


LORD BLANESBURGH.—During the national coal strike which was settled on 
July 4, 1921, the safety men at the collieries throughout the country were left 
undisturbed. The responsible leaders of that strike, shrinking, as they rightly as 
well as wisely did, from the wantonness of wrecking the mines on which the liveli- 
hood of the miners themselves ultimately depended, refused to countenance the 
policy of withdrawing the safety men from their posts, when effective pressure 
short of such a step could be brought to bear upon the employers. In the sectional 
strike at the appellants’ collieries which persisted after the national strike had 
ended, the ability of the strikers to impose their will upon the owners was obyvi- 
ously less compelling, and, very likely for that reason, the withdrawal of the safety 
men became apparently very soon an objective of the strike. On July 7, after a 
demonstration in front of one of the appellants’ collieries, a deputation of the 
strikers sought an interview with the safety men still at work there and pressed 
them to come out in sympathy. Their reply was that their own association had 
decided that work was to continue and they were resolved to remain. As the men 
were not to be persuaded, it was necessary to determine whether they were to be 
coerced. Accordingly, a mass meeting of the strikers was held later in that after- 
noon; and it was then decided that all the safety men should be compelled to come 
out. On the next morning this resolve, which had doubtless already become 
notorious in the district, was communicated by the workmen’s committee to the 
appellants’ manager, Mr. James, and he, when he sought to reason with the com- 
mittee, was informed that the matter was no longer one for discussion and that the 
decision was final. This decision I should have thought changed the whole charac- 
ter of the strike, although it does not seem so to have struck the police superinten- 
dent, Col. Smith, who apparently assumed that the orderly character of the 
national strike would continue to be preserved. What had happened, however, 
was that a campaign which hitherto had been constitutional and responsible had 
become one charged with the possibility of serious disorder. Indications of the 
change were soon apparent. Atkin, L.J., gives one in his judgment. On Friday, 
July 8, the superintendent of police attending at Tirdonken, an adjoining colliery 
affected also by the strike, with thirty-four extra men had met a crowd of 800 
strong led by three rows of women carrying babies in the front rank. The crowd 
was hostile to the management and police. Moreover a new attitude of menace 
was assumed towards the safety men. As early as the afternoon of the 7th, the 
winding engine man was stopped by strikers on the common and prevented from 
reaching the colliery, and on the next morning one of the safety men was pulled 
off his bicycle on his way to work and hostile demonstrations were being made 
outside their homes. 

All this had, and very naturally, an immediate effect upon these men. On the 
morning of the 8th, only one turned out; on the 9th none of them appeared at all. 
During the afternoon of the 8th they had as a body met and decided to cease work, 
and Mr. James was informed that they had thus decided because of the severity 
of the pressure brought to bear upon them and the insufficiency of the police pro- 
tection afforded them. It was conveyed, however, to him that with adequate 
protection they would be willing to return. Now, the police protection which they 
regarded as insufficient had been in operation on the 7th and 8th. Their lack of 
confidence in it, confirmed possibly by the events of the 8th, had doubtless con- 
tributed to the resolution of that afternoon, and was the explanation of their 
complete absence from work on the 9th. The form of protection so far in force to 
which Col. Smith remained wedded as being best in the circumstances, had as its 
main feature the provision of what he termed a mobile body of police with scouts 
and telephone arrangements, whereby the column could always arrive at a threat- 
ened colliery in advance of any crowd. The safety men were not impressed. 
Like some people in other circumstances, they preferred cash to credit. The 
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support of the visible presence of the police while they were working the pumps 
seemed to them to be essential. They were, perhaps, less confident in the com- 
plete mobility of the colonel’s column than he was. Scouts are sometimes at fault; 
telephones do not always work; tyres puncture even when no strikes are on. All 
the mischief might be done before any column arrived, and not necessarily by 
a Mr. James put their view in his evidence. He told Col. Smith on the 
th, he said, that it was hopeless to try to keep the safety men at work 
with the local police dodging about in motor cars from one place and another. 
Accordingly, at his instance and on terms which are the subject of this appeal, 
the following protective scheme was ultimately adopted. A garrison of police 
was located at each of the appellants’ three collieries; the safety men were 
billeted there, and their homes were protected by the outside police. These 
arrangements, when completed, were entirely successful; the reassured safety 
men returned to work, and they and the collieries were kept in safety till the strike 
was ended. In the course of his evidence Mr. James was asked: ‘‘In your opinion, 
if you had not had this force of police at the collieries would you have been able 
to get your safety men to work?’’ His answer, which is neither cross-examined to 
nor contradicted by any other witness, was ‘‘No, absolutely not.’’ It is unfortu- 
nate that owing to the intervention of the learned judge, the appellants’ witnesses 
on this part of the case were not fully heard. But I cannot doubt, from a survey 
of the evidence which was adduced, that, almost as a matter of common consent, 
this statement of Mr. James’s expressed the actual situation. There is no sug- 
gestion, either in the police reports at the time or anywhere else, that the require- 
ments of the safety men were unreasonable or their conduct unworthy. As ATKIN, 
L.J., says, it is perhaps easier to be heroic in London years after the occurrence 
than it was at Gorseinon in July, 1921. The men exhibited notable moral courage 
in returning to work at all, and it must be remembered that, although they had in 
preserving the mines the same real interest as the strikers, they were under no 
higher duty in that matter than any other of His Majesty’s subjects. Why, then, 
should any exceptional exhibition of physical hardihood be expected or required 
of them? 

What, however, is more immediately relevant is that without a force of police 
at the collieries these safety men could not have been induced by the appellants to 
take the place of the marine stokers who were unequal to the work, and there is 
no suggestion that in the emergency any other men were obtainable on any terms 
at all. No laxity or default of any kind in this matter is attributed by anybody 
to the appellants. In these circumstances the sufficiency of the police protection 
for their collieries must, I think, be determined from the standpoint indicated by 
the learned judge, when he says that it was, of course, very necessary that the 
safety men should remain working the pumps in order to keep the cvllieries from 
being flooded, because every one who knows anything about collieries knows that 
that is absolutely necessary, and when he adds: 


‘There is no doubt that the safety men got very frightened, and there is no 
doubt that the safety men would not have continued to work without police 
protection; indeed, as a matter of fact, they did abstain from work—perhaps 
that is the right way to put it—for a period of four or five days. Their places 
were endeavoured to be filled by some marine stokers, but those marine stokers 
proved inefficient and ultimately the safety men were induced to come back” 


by, I may add, the police dispositions, which had by that time been made and 
were thenceforth continued. In view of that statement by Baruacue, J., it is 
interesting to inquire what was the precise ground on which the learned judge 
nevertheless decided that the appellants must pay for the protection afforded by 
these dispositions. The answer is not in doubt. It was because he accepted 
Col. Smith's evidence that he would have given adequate protection in another 
and a different form, that is to say, by his mobile column, and the learned judge 
proceeds : 
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“While not desiring for a moment to suggest that it was not the bounden 
duty of the county council to protect this colliery and not for one moment 
suggesting that the performance of a legal duty will support a promise to pay, 
I have come to the conclusion that when a colliery company or an individual 
requisitions police protection of a special character for a particular purpose he 
must pay for it, and he must pay for it whether he makes a contract to pay or 
whether he does not—a promise to pay would be implied in these circum- 


stances.”’ 

Colonel Smith was undoubtedly convinced of the efficiency of his own scheme, and 
if the whole of his evidence with reference to it is borne in mind his opinion that 
the mobile force method would have given ample protection may, open to criticism 
as it is, be accepted, as the learned judge accepted it. But an examination of 
Col. Smith’s evidence shows what I think the learned judge did not perhaps fully 
appreciate, that this opinion was held by him, so to say, in vacuo. So far as the 
safety men were concerned his view was never more than that, if they had been 
as wise as he, they would have recognised that his mobile column was as complete 
a protection for them as the actual presence of the police at the collieries. Col. 
Smith, however, nowhere suggests that the safety men did so believe or that they 
could timeously have been induced so to believe. In truth, in propounding and 
adhering to his scheme, the attitude of these men towards it, so graphically 
described by Mr. James, was discounted by him if indeed it was not entirely 
ignored. The superintendent, convinced of the sufficiency of his proposals in the 
abstract, never seems to have even asked himself the question whether any scheme 
was in the circumstances of any value at all if it was not by reassuring the safety 
men and bringing them back to the pumps effective to protect the collieries from 
the only danger which threatened them. While, therefore, Col. Smith’s opinion 
may so far be accepted, I nevertheless conclude, on what I consider to be the un- 
contradicted evidence of the case, that that scheme, however technically adequate, 
was lacking in the one thing needful to make it of any practical utility. It has, 
in my judgment, been shown that in the then emergency it was no alternative 
to the garrison scheme which was adopted with complete success. It is also, to 
my mind, shown that there was no other scheme either suggested or offered which 
would have had the same result, and the liability of the appellants to bear the 
expense of the protection they were in fact afforded must, I think, be determined 
on that footing. 

With reference to the garrisons actually set apart for the duty of protection, it is 
to be observed that the number of men employed was fixed by Col. Smith himself 
and that the number was altered from time to time at his direction; the men 
remained throughout under his control, they had their part in the measures from 
time to time taken by him to maintain order. They made the situation, as Col. 
Smith admitted, very much stronger for him. In a word, they were and remained 
antegral ‘unite of the divisional police as truly as any other constables under 
Col. Smith's command. Nor did the setting apart of the men for that garrison duty 
* se ie aaa vite the discharge by the county police force of its other 
ae obs - ere ie 8 bot . ere the authorities in any expense which 
police protection was . miele Ree AK i bop i» : piacere 
Eg etipnclt eae s PA aA a Spi ee in some shape or form. 
emergency like that witli which your Lord beset gees is aes pete 
lute dubyite afford protection to life and dy Ne OEE a en: 
extent of their available resources and oe iit i: — essence by tie 
their services. The protection i bits sth ser: patie go os 
Sikioseiiy i se Lire in ” Dede Pee Lae was not made difficult of pro- 
not improper, because mori ee nara MB ee ee shes 
in expectation of reward. Ne ee ee 
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these circumstances, accepting, as I do, the learned judge's view of the law, 
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I am myself unable to see how any payment for this police service can legally 
be demanded. The request by the appellants to Col. Smith to place these garri- 
sons at their collieries is, I think, shown to have been no more than a request to 
him as representing the county council to perform its legal duty in the only way 
in which that duty could properly be discharged, and such a request cannot support 
a promise to pay for what the council were in the circumstances bound, as I think, 
to provide without payment. Accordingly, I arrive at the conclusion which has 
also been reached by the noble and learned Lord who has just spoken, and I reach 
it by reference to the facts of this case as I see them, so that the important 
questions so powerfully discussed by Arkin, L.J., do not, from my point of view, 
in this case arise for decision. I think it right to say, however, that in agreement 
with, I believe, all your Lordships, I find myself unable to subscribe to the extreme 
position that arrangements under which on the requisition of individuals police 
constables are assigned in consideration of payment to perform duties in the nature 
of maintaining order or preventing crime, are necessarily either illegal or made 
without consideration. The legislative recognition of the existence of some such 
arrangements to which reference has already been made was, I think, too emphatic 
to be ignored, and it would be highly inconvenient if it were now to be declared 
that a promise to pay for such services can never have any binding force. But 
the discussion in this case has, I think, shown that the exaction of payment for 
police services is only legitimate in exceptional circumstances, and it is, in my 
judgment, unfortunate that it has apparently come to be regarded as a normal 
incident more particularly in cases where the police are actually billeted in private 
premises. It is true that while the duty of the police to afford protection is un- 
doubted, the nature of the protection to be supplied must primarily be left to them 
to determine. If, however, such protection can only or best be afforded by placing 
constables on garrison duty in private premises, payment cannot, as I think, pro- 
perly be exacted merely because the protection takes that form as seems on both 
sides to have been assumed in the present case. On the other hand, such protec- 
tion ought not to be provided even for payment if its provision unduly interferes 
with the discharge by the police of their duties to others. These considerations 
appear to lead inevitably to the conclusion that unless demands of payment for 
police services are jealously safeguarded the power to make them may readily 
become oppressive to the individual and injurious to the general interest. Where 
payment is required for protection in the nature of a luxury rather than a reason- 
able necessity, and where that protection is provided by the employment of the 
margin of reserve strength of the force not at the time otherwise more urgently 
employed, then, I suppose, everyone would agree with Banxes, L.J., that a demand 
and promise of payment are advantageous to all concerned. Where, further, an 
extra force being again available, protection beyond what the police deem neces- 
sary is on requisition supplied, then a demand for payment of a sum not greater in 
amount than the expense of the excess protection—which amount may properly be 
agreed beforehand—might well be justified. But when payment is demanded 
irrespective of the necessity for protection and merely because protection is afforded 
in a particular way and in response to an individual requisition, and most espe- 
cially when the payment represents the total cost to the police authorities of the 
entire protection supplied, then the whole aspect of the arrangement is altered. 
In many cases it would become a mere sale of the police discretion, and such 
arrangements, if they came to be regarded as always permissible, would be, I 
cannot doubt, vicious in tendency. The possibility of making them would place 
the authorities in a position in which their interest would frequently conflict with 
their duty, tending to relegate to a secondary place their primary responsibility 
to provide adequate gratuitous protection to persons and property within their area, 
and calculated, on the one hand, to lead to the withdrawal or refusal of proper 
protection from or to an individual who cannot pay for it, and, on the other, to a 
too ready compliance with the requisition of the individual who can and will pay 
the total cost of the protection he receives, in relief of the rates, but it may well 
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be in prejudice of the general interest. This case will, I cannot doubt, be of great 
public advantage if it attracts the attention of those concerned to a practice so far 
unregulated, but which, if not carefully circumscribed, is readily open to abuse 
even by most honourable people. I am for allowing this appeal for the reasons 
I have given. en 
Appeal dismissed. 
Solicitors: Bell, Brodrick & Gray, for Kensholes & Prosser, Aberdare; John T. 
Lewis & Woods, for Andrew & Thompson, Swansea. 
[Reported by W. C. Sanprorp, Esq., Barrister-at-Law. | 


Re PENTON’S SETTLEMENT TRUSTS. PENTON v. LANGLEY 


(Cuancery Division (Eve, J.), March 20, 21, April 15, 1924] 


[Reported [1924] 2 Ch. 192; 93 L.J.Ch. 494; 131 L.T. 627; 
68 Sol. Jo. 647] 


Settlement—Heirlooms—T'o devolve and be enjoyed with the. settled heredita- 
ments—Joint power of appointment—Ezercise as to heirlooms only. 

By a settlement, made in 1907, freehold hereditaments were appointed and 
conveyed to such uses, on such trusts, and subject to such powers, as F.T.P. 
with his eldest son H.A.P. or other the person entitled to the first estate in 
remainder should appoint, and in default and until and subject to any such 
appointment, to trustees for a long term to secure certain charges and subject 
thereto to the use of F.T.P. for life and then to H.A.P. for life, with 
remainder to the use of his first and other sons, with remainder to C.F.P. the 
second son of F.T.P. for his life, with remainder to the use of his first or other 
sons, and with remainders over. Certain jewels were assigned to the trustees 
to allow the same to devolve and be enjoyed, so far as the law would permit, 
as heirlooms along with the hereditaments thereby settled. By an indenture 
made in 1923, F.T.P. and H.A.P., in purported exercise of the power con- 
ferred on them, appointed that the trustees of the settlement should stand 
possessed of the jewels in trust for F.T.P., his executors, administrators and 
assigns, absolutely discharged from the incumbrances. On a summons by 
F.T.P. and H.A.P. for a declaration that, under the trust in the settlement, 
they had a joint general power of appointment over the jewels corresponding 
to, but exercisable independently of, their joint general power of appointment 
over the settled hereditaments, 

Held: the court must import into the trusts of the chattels a general power 
of appointment with the joint limitation of the realty as the only means of 
securing unity of ownership in the event of the realty being withdrawn from 
the settlement and the settlors desiring to maintain unity of ownership; if 
such a trust was included in the trusts affecting the personalty, it could not 
be restricted in its application to occasions when the realty was being dealt 
with under the corresponding limitation; and, therefore, F.T.P. and H.A.P. 
were entitled to the declaration asked for. 


Notes. As to settlements of personalty to devolve with realty, see 29 Hauspury’s 
Laws (2nd Edn.) 792 et seq.; and for cases see 40 Diaest (Repl.) 874-876. 


Cases referred to in argument: 
Countess of Harrington v. Earl of Harrington (1871), L.R. 5 H.L. 87; 40 L.J.Ch. 
716, H.L.; 44 Digest 948, 8023. 
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Re Parker, Parker vy. Parkin, [1910] 1 Ch. 581; 79 L.J.Ch. 161; 101 L.T. 943; 
44 Digest 949, 8028. 

Portman v. Viscount Portman, [1922] 2 A.C. 478; 91 L.J.Ch. 708; 128 L.T. 129; 
38 T.L.R. 887, H.L.; 44 Digest 949, 8032. 

Re Duke of Marlborough and Governors of Queen Anne's Bounty, [1897] 1 Ch. 
712; 66 L.J.Ch. 823; 76 LT. 888; 45 W.R. 426; 41 Sol. Jo. 887; 40 Digest 
822, 2992. 

Re Fowler, Fowler v. Fowler, [1917] 2 Ch. 307; 86 L.J.Ch. 547; 117 L.T. 500; 
33 T.L.R. 287; 44 Digest 945, 8005. 

Re Duke of Marlborough’s Settlement, Duke of Marlborough v. Marjoribanks 
(1886), 82 Ch.D. 1; 55 L.J.Ch. 389; 54 L.T. 914; 34 W.R. O79! ia: 
323, C.A.; 40 Digest 821, 2976. 

Summons. 

The following facts are taken from the judgment. By the settlement in which 
this matter is intituled, the freehold hereditaments known as the Penton Estate, 
Clerkenwell, were appointed and conveyed (subject as therein mentioned) to such 
uses on such trusts and with and subject to such powers, provisions, agreements 
and declarations, and generally in such manner as the plaintiff F. T. Penton 
should, jointly with his eldest son, the plaintiff H. A. Penton, or with other the 
person for the time being entitled under the limitations of the settlement to the first 
estate of freehold in remainder expectant on the death of F. T. Penton in the 
hereditaments thereby settled, from time to time or at any time by deed revocable 
or irrevocable, appoint and in default of and until and subject to any such appoint- 
ment to the use of trustees for the term of 1,000 years on trusts for raising the 
annual sums therein mentioned and subject to the said term and the trusts thereof 
to uses for securing certain rentcharges and annual sums for H. A. Penton and 
his widow and children respectively, and subject to the said rentcharges and annual 
sums to the use of F. T. Penton for his life, and from and after his death to the 
use of H. A. Penton for his life with remainder to the use of the first and other 
sons of H. A. Penton successively according to seniority in tail male, with remainder 
to the use of C. F. Penton, the second son of the said F. T. Penton, for his life, 
with remainder to the use of the first and other sons of C. F. Penton successively 
according to seniority in tail male, with divers remainders over. By the same 
indenture, certain jewels, enumerated in the third schedule thereto, were assigned 
to the trustees of the settlement on trusts that they should allow the same to 
devolve and be enjoyed, so far as the law would permit, as heirlooms along with 
the hereditaments thereby settled, but so nevertheless that they should not vest 
absolutely in any person thereby made tenant in tail male or in tail general by 
purchase unless and until such person should attain the age of twenty-one years 
and either become entitled before the expiration of twenty-one years from the 
determination of all estates for life preceding his or her estate in tail male or in 
tail general to the actual possession or to the receipt of the rents and profits of the 
settled hereditaments or, with the consent of the protector of the settlement, bar 
the entail therein, but on the death of any such person before attaining an absolutely 
vested interest in the said jewels the same should devolve in like manner as if 
they had been freeholds of inheritance and had been settled by the said indenture 
accordingly. The plaintiff H. A. Penton had one son only who died an infant ¥ 
1918. The defendant J. M. Penton was the only son of the said C. F’. Sia 
was born in 1910. By an indenture dated Oct. 30, 1923, and made between ‘ 
Penton of the first part, H. A. Penton of the second part and the eee irs ees 
of the settlement of the third part, the parties of the first and second parts, in 

‘se of the power in that behalf conferred on them by the settlement, 
Se seateee-eitichsi> sHporae that the trustees should, from and after the 
ipbalition of that indenture, stand possessed of the jewels in trust ue eee ape 
his executors, administrators and assigns absolutely, discharged (1 Sil whan x: 
the incumbrances referred to in the settlement or any of them were or was charg 
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on the said jewels or any of them) so far as might be from such incumbrances, and 
so that from and after the execution of the now stating indenture all such 
incumbrances (if and so far as the same or any of them were or was charged on the 
said jewels or any of them) should as between the other property charged therewith, 
and the said jewels be charged exclusively on such other property in exoneration 
of the jewels. 

This summons was taken out by the plaintiffs asking for a declaration that, on 
the true construction of the settlement, the trust therein contained to allow the 
jewels to devolve and be enjoyed, so far as the law would permit, as heirlooms 
along with the hereditaments thereby settled conferred on the plaintifis a joint 
general power of appointment by deed of the jewels corresponding with, but exer- 
cisable independently of, their joint general power of appointment by deed over the 
settled hereditaments. 


R. L. Ramsbotham for the trustees. 
Stafford Crossman for the plaintiffs. 
R. M. Pattisson for the infant remainderman. 
Cur. adv. vult. 


April 15. EVE, J., read a judgment in which he stated the facts and continued : 
The question raised by this summons is whether, under the trust contained in the 
settlement to allow the jewels to devolve and be enjoyed so far as the law permits 
as heirlooms along with the settled hereditaments, the plaintiffs have a joint general 
power of appointment over the jewels corresponding to, but exercisable indepen- 
dently of, their joint general power of appointment over the settled hereditaments. 

The question is one of construction. Where chattels are settled as “‘heirlooms”’ 
simpliciter or in more elaborate terms to go along and be used and enjoyed with 
the settled estates so far as the rules of law or equity will permit, or, in other 
language sufficient to demonstrate the intention of the settlor, that the possession 
and enjoyment of the personal chattels shall accompany the settled real estate 
through all the changes of ownership that may occur during the time allowed by 
law for postponing the absolute vesting of personal property, the single word or the 
more lengthy expressions amount in each case to a declaration by implication of 
such trusts of the personalty as correspond with the limitations of the realty, and 
in this and all other cases where the trusts of the personalty are not expressed 
in extenso, these trusts must be ascertained by reference to the limitations of the 
realty. In the settlement with which I have to deal, the first of these limitations 
is to such uses as the father and son by the exercise of the overriding power may 
jointly appoint, and in considering whether a corresponding trust is to be implied 
in the case of the chattels, one is justified in inquiring what would be their 
devolution if father and son exercised their joint power over the realty, there being 
no such trust affecting the chattels. Would they be affected by appointment of 
the realty? If so, how? If not, what would be their destination? When these 
questions were put to counsel for the respondent remainderman, he argued that 
the chattels would remain vested in the trustees in trust for those who would have 
taken under the limitation in default of the exercise of the overriding power, but 
that seems to me an impossible position, seeing that it would have at once disjoined 
and severed the chattels from the realty. In such circumstances as exist here, I 
think one is bound to import into the trusts of the chattels a general power of 
appointment corresponding with the joint limitation of the realty as the only means 
of securing unity of ownership in the event of the realty being withdrawn from 
the settlement and the settlors desiring to maintain unity of ownership. 

The question then arises, if such a trust is included in the trusts affecting the 
personalty, can it be construed in a qualified sense so as to be restricted in its 
application to occasions when the realty is being dealt with under the corresponding 
limitation? I do not see how it can be. The effect of the overriding power is to 
reserve to the settlors the right to withdraw from the settlement the whole or any 
part of the settled property, and in the absence of any express restriction the 
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A limitation of the realty and the trust of the personalty must, in my opinion, bear 


the same construction and may each be exercised separately. I think the plaintiffs 
are entitled to the declaration for which they ask. The costs as between solicitor 
and client will be paid out of any capital moneys in the hands of the trustees. 


Solicitors: Lee & Pembertons. 


[Reported by A. W. Cnaster, Esa., Barrister-at-Law. | 


GERALD McDONALD & CO. v. NASH & CO. 


| House or Lorps (Viscount Haldane, L.C., Lord Dunedin, Lord Atkinson, Lord 
Sumner and Lord Buckmaster), November 9, 12, 13, 20, 1923, March 21, 
1924] 


[Reported [1924] A.C. 625; 93 L.J.K.B. 610; 131 L.'T. 428; 
40 T.L.R. 530; 68 Sol. Jo. 594; 29 Com. Cas. 313] 


Bill of Exchange—Completion of inchoate bill—Omission of ‘‘material particular”’ 
—Absence of drawers’ name as payees—Drawers’ name inserted by them- 
selves above that of endorsers—Omission filled up within reasonable time— 
Accord with authority—Liability of endorsers—Bills of Exchange Act, 1882 
(45 ¢ 46 Vict., c. 61), s. 20 (1) (2). 

In order to finance the payment of goods sold by the appellants to A. & Co. 
it was agreed between A. & Co. and the respondents that the appellants should 
draw bills, payable to the drawers, on A. & Co., which were accepted by them, 
and, after being endorsed: by the respondents, were handed back to the appel- 
lants in exchange for delivery orders for the goods. Room was left above the 
respondents’ endorsement for the insertion of the name of any person to whom 
the appellants might direct payment to be made. Shortly before the bills 
became payable the appellants endorsed their own names upon the bills as 
payees above the name of the respondents. When the bills became due the 
appellants presented them to A. & Co., who dishonoured them. The appellants 
thereupon gave notice of dishonour and claimed payment from the respondents. 
The respondents having refused payment, the present action was brought by 
the appellants to recover the amount due on the bills. 

Held: the proper inference from the facts was that it was the common 
intention of the appellants and the respondents that the latter should be 
directly liable to the former on the bills and did not endorse the bills merely 
to enable the appellants to discount them, in which case the liability of the 
respondents would have been to third parties exclusively; the absence of the 
appellants’ name as payees was a ‘‘material particular’? in which the bills 
were wanting within s. 20 (1) of the Bills of Exchange Act, 1882, and the 
appellants, as persons in possession of the bills, had authority to fill up the 
omission as they thought fit; the omission had been filled up within a reason- 
able time and was strictly in accordance with the authority given within 
s. 20 (2); and, therefore, the bills as completed were enforceable against the 
respondents. 

Glenie v. Tucker and Smith (1), [1908] 1 K.B. 263, approved. 

Steele v. McKinlay (2) (1880), 5 App. Cas. 754, distinguished. 


Notes. Explained: National Sales Corpn., Ltd. v. Bernardi, Bernardi v. National 
Sales Corpn., Ltd., [1931] All E.R. Rep. 820. Applied: McCall Bros., Ltd. v. 
Hargreaves, [1932] All E.R.Rep. 854. Referred to: Elliott v. Box-Ironside, [1925] 
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All E.R.Rep. 209; Kreditbank Cassell G.m.b.H. v. Schenkers, [1926] 2 K.B. 459. A 

As to incomplete bills and the liability of indorsers, see 8 Hatspury’s Laws (3rd 
Edn.) 166, 215-217; and for cases see 6 Dicest 68 et seq., 808 et seq. For Bills of 
Exchange Act, 1882, see 2 Hatspury’s Statutes (2nd Edn.) 505. 


Cases referred to: 
(1) Glenie v. Tucker and Smith, [1908] 1 K.B. 263; 77 L.J.K.B. 193; 98 L.T. B 

515; 24 T.L.R. 177, C.A.; 6 Digest 208, 1250. 

(2) Steele v. McKinlay (1880), 5 App. Cas. 754; 43 L.T. 358; 29 W.R. 17, H.L.; 
6 Digest 59, 468. 

(8) Re Gooch, Ex parte Judd, [1921] 2 K.B. 593; 90 L.J.K.B. 982; 125 L.T. 
583; [1921] B. & C.R. 100, C.A.; 26 Digest 45, 310. 

(4) Matt T. Shaw é& Co., Ltd. v. Holland, [1913] 2 K.B. 15; 82 L.J.K.B. 592; CG 
108 L.T. 543; 29 T.L.R. 341; 18 Com. Cas. 153, C.A.; 6 Digest 314, 2096. 

(5) Bank of England v. Vagliano Bros., [1891] A.C. 107; 60 L.J.Q.B. 145; 64 
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In the autumn of 1919 the appellants bought from the Government Disposal 
Board nearly 20,000 cases of Australian tinned soup. On May 18, 1920, they sold 
over 19,000 of these cases to the firm of Archer & Co., Ltd., at the price of 10s. per 
case on the terms that a deposit of £500 should be made (which was done), and 
for the rest, cash to be paid against delivery order on May 31, 1920. Archer & Co. 
being unable to find the money required approached the respondents for financial 
assistance. As the result, it was agreed, in July, 1920, that by way of considera- 
tion for assisting Archer & Co., the respondents were to get from them bills for 
payment at the rate of 3s. a case for the whole of the cases which had not been 
taken up. On Aug. 10, 1920, the appellants, the respondents, and Archer & Co. 
met and made final arrangements for the delivery over and payment as regards 
the cases. It was agreed that the respondents should endorse a series of eight 
bills, seven for £1,000 each and one for £117 6s. 4d., to be drawn by the appellants 
on Archer & Co., payable six months after date to the appellants’ order, and that 
the appellants, in consideration of the bills being duly endorsed by the respondents, 
should hand to the latter delivery orders for the balance of the cases. These bills 
were at once drawn by the appellants on Archer & Co., expressed to be payable to 
the appellants’ order, and were accepted by Archer & Co., indorsed by the respon- 
dents, and handed by the latter to the appellants. Sufficient room was left over 
the names of the respondents for the endorsement, if necessary, of the names of 
any persons to whom the appellants should direct payment. On Aug. 18, the 
respondents took up 2,000 cases and paid the appellants £1,000, whereupon the 
latter returned to them one of the bills for that amount discharged. The respon- 
dents did not pay any of the remaining bills, and shortly before Feb. 21, 1921, the 
date when they became payable, the appellants endorsed their names as payees on 
them above the signature of the respondents. When the bills became due the 
appellants presented them for payment to Archer & Co., who dishonoured them. 
The appellants gave notice of dishonour and claimed payment from the respon- 
dents as endorsees. The respondents refused payment and the present action was 
brought by the appellants to recover from them the amount due on the bills. The 
Court of Appeal (Bankes and Arkin, L.JJ., Scrurron, L.J., dissenting) held on 
the evidence that the respondents had not authorised the appellants to endorse the 
bills so as to create a right of action against the respondents otherwise than one 
which would be the outcome of the negotiation of the bills to outside parties. 


R. A. Wright, K.C., and C. T. Le Quesne for the appellants. 
Schiller, K.C., and J. B. Melville for the respondents. 


The House took time for consideration. 


Mar. 21. The following opinions were read. 


VISCOUNT HALDANE, L.C.—In the autumn of 1919 the appellants bought 
from the Government Disposal Board nearly 20,000 cases of Australian tinned soup. 
On May 18, 1920, they sold over 19,000 of these cases to William Archer & Co., 
Ltd., at the price of 10s. per case, on the terms that a deposit of £500 should be 
made (which was done), and for the rest cash to be paid against delivery order on 
May 81, 1920. Archer & Co. were unable to find the money required, and 
approached the respondents for financial assistance. As the result, in July, 1920, 
it was agreed that, by way of consideration for assisting Archer & Co., the respon- 
dents were to get from them bills for payment at the rate of 38s. a case for the 
whole of the cases which had not then been taken up, amounting to about 16.900 
cases. If the appellants agreed, Archer & Co. were to give them a six months’ 
bill for the whole of the price of the cases of soup not taken up under the contract 
of May 18. The respondents were to take up and pay for the cases in 1,000 or 
2,000 case lots, and were, as between themselves and Archer & Co., to find 75 per 
cent. of the money required; in other words, for every £1,000 found for the price, 
Archer and Co. were to pay the respondents £250. As Archer & Co. drew on the 
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cases taken up, they were to remit to the respondents cash at the rate of 10s. 6d. 
per case, against which the latter would issue delivery orders for the soup to the 
value received. On Aug. 6, the appellants, before whom the agreement between 
Archer & Co. and the respondents had been brought, wrote to the respondents 
agreeing to accept it. On Aug. 10, 1920, the appellants, the respondents, and 
Archer & Co. met and made final arrangements for their delivery over and payment 
as regarded the cases. It was agreed that the respondents should endorse a series 
of eight bills, seven for £1,000 each, and one for £117 6s. 4d., to be drawn by the 
appellants on Archer & Co., payable six months after date to the appellants’ order, 
and that the appellants, in consideration of the bills being duly endorsed by the 
respondents, should hand to the latter delivery orders for the balance of the cases. 
These bills were at once drawn by the appellants on Archer & Co., expressed to be 
payable to the appellants’ order, and were accepted by Archer & Co., endorsed by 
the respondents, and handed by the latter to the appellants. There was left suffi- 
cient room over the names of the respondents for the endorsement, if necessary, of 
the names of any persons to whom the appellants should direct payment. On 
receipt of the bills the appellants were to hand to the respondents in exchange the 
delivery orders. On Aug. 18 the respondents took up 2,000 cases and paid the 
appellants £1,000, whereupon the latter returned to them one of the bills for 
that amount discharged. The respondents did not pay and so withdraw any of the 
remaining bills, and shortly before Feb. 21, 1921, the date when the bills became 
payable, the appellants endorsed their names as payees on them, above the signature 
of the respondents. When the bills became due the appellants presented them 
for payment to Archer & Co., who dishonoured them. The appellants gave notice 
of dishonour and claimed payment from the respondents as endorsees. ‘The respon- 
dents refused payment, and this action was brought against the respondents to 
recover the amount due on the bills, with interest. 

The action was tried before Rownarr, J. Various defences were raised. One 
was that the respondents had been induced by misrepresentation by appellants to 
enter into the transaction. This was negatived by the learned judge after hearing 
the witnesses. It was also said that the endorsement (which was made by one 
of the respondents’ firm) was not binding on the respondents’ firm by reason of 
want of authority. This also was decided adversely to the respondents. Then it 
was said that the bills were only accommodation bills, and that the appellants 
could not sue on them. The learned judge rejected this defence also. On appeal 
to the Court of Appeal none of these contentions was insisted on, but a point of 
law was pressed. It was said that the appellants could not recover because the 
endorsement of the respondents was made before the name of the appellants had 
been written on the bills, which were to be payable to order of the appellants as 
drawers. Rowxart, J., held that it was proved that the appellants had the 
authority of the respondents to put the appellants’ own name on them in the form 
they did. He considered, after weighing the testimony on both sides, that as the 
result of the evidence it was established that the bills were endorsed by the respon- 
dents and handed to the appellants for the very purpose of making the respondents, 
as endorsers, liable to pay the appellants. In the Court of Appeal the decision of 
Row .att, J., was reversed by Banxes and Arkin, L.JJ., Scrurron, L.J., dissent- 
ing. The latter took the same view as the judge who saw the witnesses and tried 
the case. He was of opinion that the respondents intended to render themselves 
liable to the appellants, and had not, as was argued, put their names on the paper 
merely in order to enable the appellants to discount, in which case the liability 
would have been to third parties exclusively. Bankes and Arxrn, L.JJ., took a 
different view of the facts. They thought that as the result of the evidence the 
respondents had not authorised the appellants to endorse the bills so as to create 
a right of action against the respondents otherwise than one which would be the 
outcome of the negotiation of the bills to outside parties. If so, the drawers could 
not, on well-known principles, sue the endorsers. After considering the evidence, 
I am unable to think that the majority of the Court of Appeal were justified in 
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overruling the conclusion of fact arrived at by Rowtart, J. I think with the 
latter and with Scrurron, L.J., that the respondents must be taken to have in- 
tended to make themselves liable to the appellants. I come to this conclusion as 
the result of a scrutiny of the documents and the evidence, and of the opinion as 
to the credibility of the learned judge who saw the witnesses in the box. I believe 
that all of your Lordships agree with the view that his finding of fact was the true 
one, and that the majority in the Court of Appeal ought not to have disturbed it. 
Still, even assuming this finding to prevail, there remains a question of Jaw. 
The drawers wrote on the bills no names of payees till the bills became due, six 
months after they had been drawn, and subsequently to the respondents’ endorse- 
ment. What happened was that the bills when drawn were sent to Archer & Co., 
to whom they were addressed, for acceptance. When Archer & Co. had accepted, 
they sent on the bills, in accordance with what had been agreed, to the respondents 
for endorsement. This endorsement was made by the latter in pursuance of the 
agreement on the terms of which the appellants had entered into the transaction. 
Under that agreement the respondents must be taken to have endorsed so as to be 
liable to the appellants themselves. The respondents, accordingly, did endorse the 
bills. But it is said that the bills they endorsed were not complete or regular bills, 
inasmuch as the drawers had not written on them their own names as payees, and 
that it was only to their order that the bills were expressed to be payable at all. 
It is, therefore, contended that the respondents did not become, when they wrote 
their names on the backs of the bills, holders of them in due course within s. 29 of 
the Bills of Exchange Act, 1882, or even holders within s. 2 of the Act, the defini- 
tion section, since complete bills were not handed to them for endorsement nor 
were in their possession so as to enable them to transfer them to the appellants as 
holders of complete bills in due course. This is a contention which I am unable to 
accept. Even by the law as it stood, apart from the code contained in the Bills of 
Exchange Act, I do not think it was a sound one, having regard to what had been 
agreed on between the parties. As Lorp Warson said, in Steele v. McKinlay (2), 
a person who writes an endorsement with intent to become a party to a bill may 
be held, notwithstanding that he has not, and therefore cannot give, any right to 
its contents, to be subject, in a question with subsequent holders, to all the liabili- 
ties of a proper endorser, and s. 56 of the Act itself, which governs here, provides 
that where a person signs a bill otherwise than as a drawer or acceptor, he thereby 
incurs the liability of an endorser to a holder in due course. This section appears 
to me to make him become liable as an endorser if, as here, he has intended to 
become so. As to the lack of the material particulars of the insertion by the 
drawers of the name of a payee, s. 20 of the Act in that event, in my view, enabled 
the drawers in the circumstances of the case to exercise the authority which the 
agreement conferred on them to secure the liability to themselves, or other payees, 
of the respondents as endorsers. For the section provides that where a bill is 
wanting in any material particular the person in possession of it has a prima facie 
authority to fill up the omission in any way he thinks fit. It was, I think, in 
accordance with the meaning of the sections I have quoted, within the capacity 
of the appellants to exercise the power conferred by s. 20. I think that this was a 
material particular which there was authority to fill in. Glenie v. Tucker and 
Smith (1) appears to me to lay down a principle which extends as far, and i think 
that case was rightly decided. Re Gooch, Ex parte Judd (3) was also decided on 
s. 20, and is to the same effect. As pointed out by Lorp SrernpDALe in Fe Gooch, 
Ex parte Judd (3), Matt. T. Shaw & Co., Ltd. v. Holland (4) turned mainly on the 
absence of actual authority to the drawer to complete the bill, as well as on the 
absence of an agreement by the endorser to become liable. 
But speaking for myself, I do not consider it necessary to resort to the authority 
given by 8. 20, for it appears to me that the bills were, from the beginning, com- 
plete and regular on the face of them, and that the respondents took them for 
endorsement in consideration of value given to them under the provisions of the 


606 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep. 


agreement, and for handing over to the appellants in due course under that agree- 
ment. It is true that the names of payees were not inserted by the drawers until 
after the endorsement by the respondents. But the bills were originally expressed 
to be payable to the order of the drawers, and, being so drawn, I am unable to 
resist the conclusion that they must be read as payable to the drawers themselves 
without another payee’s name being written on them, if they choose to demand 
payment. Section 8 (5) of the Act provides that where a bill, either originally or 
by endorsement, is expressed to be payable to the order of a specified person and 
not to him or his order, it is nevertheless payable to him or his order at his option. 
As Lorp Herscuett observed in Bank of England v. Vagliano Bros. (5) we must 
take the language of a code such as this without inserting a limitation which is not 
to be found in it or indicated in it. I think, therefore, that from the first the bills 
in the present case were in law payable to the drawers themselves, if they chose 
to demand payment, and were, therefore, complete bills when the respondents en- 
dorsed them. No doubt the person paying would have asked for a receipt, and he 
might very likely have been given this in the form of an endorsement by way of 
receipt. He would not the less be likely to do this since s. 9 of the Finance Act, 
1895, provides that the name of the payee written upon a draft or order is not to 
constitute a receipt chargeable with stamp duty. Such an endorsement operating 
by way of receipt only is nothing which the subsection makes a novelty. In 
Smith v. McClure (6) Lorp ELLensorouGH said in 1804 that 

‘a bill payable to a man’s own order was payable to himself, if he did not order 

it to be paid to any other.”’ 
In Keene v. Beard (7) Bytes, J., laid it down in 1860 that 

“one of the best receipts is the placing on the back of the instrument the name 

of the party who has received payment of it. Such an entry of the name on 

the instrument is not an endorsement.”’ 


Section 8 (5) is accordingly only declaratory of the old law, which has been the 
law throughout, whatever may have been the cautious practice of bankers and 
others in asking for what resembles a responsible endorsement for reasons of con- 
venience. For these reasons I think that the judgment of Row.art, J., was right 
and should be restored, and that the appellants should have their costs here and 
below. 


LORD DUNEDIN.—The facts are already stated. There is a question of fact 
which must first be decided before we can consider the law of this case, and that 
is whether the respondents, in putting their name on the bill, did intend to become 
liable to the appellants in all events. In company with, I believe, all of your 
Lordships, and agreeing with Scrurron, L.J., and Row tart, J., I think they did. 
I have had the advantage of reading the judgment about to be delivered by Lorp 
ATKINSON, who has gone very fully into the correspondence and the evidence. I 
shall not duplicate what he says, but I can give my reasons for coming to the 
conclusion I do very shortly. Nash himself admits that he intended he should be 
liable to a third party if the bill were discounted. Now he must, on his own 
theory of the bargain as understood, have believed that in the event of his having 
to pay a third party either he had recourse against McDonald or he had not. If 
he had not it would have been pure idiocy of McDonald to keep a piece of paper 
which would be worthless if he kept it rather than discount it when it was worth 
the money. If he had, then I am asked to believe that McDonald was willing to 
part with control of the goods and Archer was content to be liable for £2,000 on 
what became a mere loan of the money for a few months. I refuse to believe it. 
In the courts below that question of fact was held to determine the law; in other 
words, the fact of Nash's intention one way or the other brought the case under 
the category of Wilkinson v. Unwin (8) and other cases, on the one hand, or 
Jenkins € Sons v. Coomber (9) and other cases, on the other. Before your Lord- 
ships, however, counsel for the respondents presented a very able and persistent 
argument that even upon the assumption that Nash did intend to become liable 
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the parties had gone the wrong way about it, and that, standing the bill as it is, 
Nash was not liable. That would be an unfortunate result from the point of view 
of justice, though it may be the law. I am, however, glad to be of opinion that 
it is not. Counsel relied strongly on Steele v. McKinlay (2). I do not think that 
that case affords any help, because there is no question that there was no 
explanation given as to with what purpose or in what manner McKinlay’s name 
found itself on the back of the bill. 

The appellants say that they can arrive at the desired liability in one of two 
ways—namely, that under s. 56 of the Bills of Exchange Act, the respondents, 
having signed the bill other than as drawers or acceptors, incurred the liabilities 
of an endorser to a holder in due course, and that the appellants were holders in 
due course as they were holders who had taken a bill complete and regular upon 
the face of it in terms of s. 29. Failing that, the appellants say that they were 
entitled to do what they did under s. 20. Speaking for myself alone, I have not 
been able to convince myself that the bill was held by the appellants in due course 
in a question with the respondents. It seems to me that they never really took 
the bill from the respondents at all, as the respondents never had any property in 
the bill and never held it, but merely put his name on it at the instigation of the 
appellants. But, on the other hand, I feel no doubt that s. 20 fits the case. It is 
admitted that if the endorsement by the drawers had stood upon the bill when the 
respondents endorsed it, there would be no more to be said. Now, on the 
hypothesis that the respondents intended to become liable, which we have found 
is a fact, then it seems to me that the second part of s. 20 (1) precisely applies; 
for ex hypothesi the material particular that is wanting is that very endorsation 
which was afterwards filled in, and this is done as conditioned by s. 20 (1) in 
accordance with the authority given. This view seems to me strictly in accordance 
with what was decided by the Court of Appeal in Glenie v. Tucker and Smith (1). 
I, therefore, concur in the judgment proposed. 


LORD ATKINSON.—The facts have been fully stated. Bankes, L.J., quotes 
in his judgment at some length a passage from the judgment of Lorp Watson in 
Macdonald v. Whitfield (10) (8 App. Cas. at p. 744) to the effect that the liabilities 
inter se of the successive endorsers of a bill or promissory note are, in the absence 
of all evidence to the contrary, determinable according to the law merchant, but 
may be modified by the agreement of those parties and by the facts and circum- 
stances attending upon the making, issuing, or transfer of the bill or note going 
to show what was the true relation to each other of the parties. That statement 
of the law is little more than an expansion of what the same noble Lord laid down 
in Steele v. McKinlay (2). He there said: 


“In some cases the precise character and consequent liabilities of parties to a 
bill are conclusively fixed by the tenor of the document. The person who 
draws a bill of exchange, and the addressee who accepts it, can never, accord- 
ing to the principles of the law merchant, be liable otherwise than in their 
respective characters of drawer and accepter. In other cases the character and 
liabilities of parties to a bill cannot be ascertained without the aid of proof, 
as, for instance, when a dispute arises in regard to the order of time in which 
endorsements were made upon a bill. But such proof, when it is admissible, 
must be strictly limited to facts and circumstances attendant upon the making, 
issue, or endorsement of the bill. On the other hand, it is undoubtedly 
competent for parties to a bill, by contract inter se, express or implied, to 
alter and even invert the positions and liabilities assigned to them by the law 
merchant. The drawer and acceptor of a bill may agree that, as between 
themselves, the acceptor shall have the rights of a drawer, and that the drawer 
shall be subject to the liabilities of an acceptor, and that agreement when 
proved will be binding upon them both, although it can have no effect upon 
the obligations to third parties interested in the bill imposed upon them by the 
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Adopting those principles, the learned lord justice analysed the evidence with a 
view to determine what was in this case the nature of the contract expressed or 
implied (extrinsic to the bills sued on) which was entered into between the parties 
relatively to the endorsement of the bills by Nash. The conclusion at which he 
arrived was, as I understand it, in effect, this. Nash endorsed the several bills, 
not on the terms that he should incur no liability whatever upon them, nor yet on 
the terms that he should be subject to all the liabilities the law merchant imposed 
in ordinary circumstances upon an endorsee, but on the terms that his liability on 
the bills should be conditional upon the appellants discounting them, presumably 
at the appellants’ own bank, so that, if the appellants did discount the bills, Nash, 
as endorsee of them, might be required to pay them, but that if the appellants 
omitted to discount them Nash would be no more liable to pay to McDonald, Ltd., 
anything in respect of any of them than if they were so much waste paper. The 
lord justice, in the course of his judgment, is reported to have expressed himself 
thus : 


“The conclusion at which I have arrived in reference to this all-important 
interview [i.e., the interview between the parties on Aug. 10, 1920] is that 
the question of the bills remaining in McDonald's possession until maturity 
was not in the contemplation of any of the parties, and consequently the 
question of the defendants’ liability on their endorsement in the event of the 
plaintiffs’ retaining them till maturity was never considered and no agreement 
was come to on that question.” 


But, with all respect, it did not require a special agreement between the parties, 
extrinsic to these bills, to entitle the appellants to retain them till maturity. The 
law merchant entitled them to do so, and it would require a special agreement, not 
to give them, but to deprive them of, that privilege. Lower down the learned 
lord justice proceeds to add: 


“Tf I have correctly interpreted the result of the interview of Aug. 10, coupled 
with the memo. of July 29, I think the plaintiff fails in making out any agree- 
ment that the defendants should be liable to the plaintiffs upon the bills, or 
that in no circumstances were the plaintiffs not to be liable to the defendants 
on the bills, and I come to the conclusion that the defendants were entitled to 
succeed in the action and their appeal must be allowed.”’ 


ATKIN, L.J., is reported to have expressed himself thus : 


‘‘We are brought, therefore, to the narrow question of fact. Did Nash authorise 
McDonald to endorse the bills so as to create a right of action in McDonald 
against Nash in the absence of negotiation of the bills, or did he only 
authorise McDonald to create a liability of Nash to a third party on negotiation 
of the bills. In other words, did he intend to be liable to McDonald or only to 
a third party? I was at first inclined to think the former inference was the 
right one, but my first impression was altered by the careful survey of the 
facts and documents made by [junior counsel for the respondents], and I have 
come to the conclusion that Nash never did intend to become liable to 
McDonald on the bills.”’ 


I do not think I misinterpret the result of those judgments in saying that the 
Court of Appeal decided that Nash’s liability to McDonald on these bills was on 
the facts conditional on McDonald's discounting them. I have anxiously perused 
the evidence in the case, documentary and oral, more than once, and I find myself, 
with all respect, utterly unable to reach the conclusion at which the two learned 
lords justices have arrived on this point. I think it is improbable in itself, is 
inconsistent with the course of dealing pursued by the parties in reference to the 
adventure in which they became engaged, and is not supported by the evidence 
of James Walter McDonald upon which it purports to be based. I shall deal 
presently with the evidence touching the occurrences which took place on July 29, 
1920, and on Aug. 10, respectively, but before doing so I may point out that if 
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Nash's liability on the bills was subject to the condition mentioned, as it is now 
alleged to have been, then the appellants’ omission to fulfil the condition and 
discount the bills was little less than idiotic. While McDonald & Co. abstained 
from discounting the bills they were trusting, so far as the bills were concerned, 
to be paid for the goods they had sold to the acceptance of an impecunious firm— 
Archer & Co.—not possessed of any adequate financial resources, and yet, notwith- 
standing this, they were furnishing Nash with delivery orders, enabling him and 
his firm to obtain possession of these very goods. These delivery orders were given 
from the very first. They were, by both parties, treated as being given, and were 
stated to have been given, as security to Nash. Yet, according to the assumption, 
Nash, the receiver, was under no liability whatever till the bills were discounted. 
Again, in the lengthy correspondence which passed between the parties from the 
month of July, 1920, to the month of April, 1921, not only is there no candid and 
clear statement made by Nash that his liability upon the bills was conditional on 
their being discounted, but with the possible exceptions hereafter mentioned, 
there is not the faintest allusion to anything of the kind. Various defences were 
put forward, but not this. 

[His Lordship then discussed the evidence at length and continued :] The name 
of a solvent endorser on a bill accepted by a man without financial means always 
facilitates, I should think, the raising of money on bills, especially if they have 
six months to run; but there is all the difference in the world between the drawer 
of a bill asking a person of known means to endorse it so that he can, if need be, 
discount it and asking him to endorse it on the terms that the endorser shall not 
be liable at all upon it unless the drawer does discount it. For the reason I have 
given I think it is on the evidence clearly established first, that it was definitely 
agreed between the appellants, the respondents, and Archer & Co. that bills should 
be drawn by McDonald for the price of the soup sold by him, that Archer & Co. 
should accept those bills, and that Nash & Co. should back those bills; which, I 
presume, means that Nash & Co. would become a party to them, so as to be liable 
to pay the amounts of them when due, on the default of the acceptor, to the party 
entitled to receive the money. Secondly, the liability thus imposed on Nash & Co. 
was not by any agreement, express or implied, made conditional on the appellants’ 
discounting the bills or any of them. Thirdly, this agreement was never altered 
or varied, but continued in full force and effect up to the decision of the action 
before Rowuatt, J., and that the drawing of these bills by McDonald & Co., the 
acceptance of them by Archer & Co., the endorsement of them by Nash & Co., and 
the delivery of them so endorsed by Archer & Co., through Nash & Co. to the 
appellants, were all things done by the respective parties with the intention and 
for the purpose of carrying out and giving effect to the before-mentioned agreement 
into which they all had entered. This conclusion is sustained by the fact that on 
the delivery of the bills by Nash & Co. to the appellants, the latter handed over 
to them in exchange for the bills the delivery orders for all the soup for which the 
appellants had not already been paid. The delivery of these delivery orders placed 
these goods under the absolute control of Nash & Co. It Was SO stipulated for in 
the agreement into which the parties had entered, but at the time the delivery was 
in fact made, it is only explicable upon the ground that Archer & Co. and Nash 
& Co. had performed their respective sides of their contracts. » 

The case, therefore, is wholly different from Steele v. McKinlay (2). In that 
case there was no evidence produced to show why, or in what character, or for 
what purpose, or object, James McKinlay deceased, whose personal representative 
was sued, wrote his name across the back of the bill sued on. In this case the 
terms of the agreement entered into between the parties are clear. It is also clear 
that by the things they did and the steps they took they intended to Sout bias 
thought they had performed, that agreement. The delivery of the delivery es i 
shows that their objects and intentions were right and honest. Their only i ger? 
consisted in doing the right things in the wrong chronological order. The ie s 
were drawn by the appellants to their own order. The natural and proper thing 
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to have done would have been for the appellants to have endorsed the bills so as 
to have named or indicated a payee, and that Nash & Co. should then have 
endorsed the bills. Had that been done no difficulty would have arisen. What 
the parties stupidly did was this. Archer & Co., after accepting the bills, sent 
them to Nash & Co., who, instead of deferring their endorsement of them till the 
appellants had endorsed them, naming or indicating a payee, and then themselves 
endorsing the bills, endorsed the bills before the appellants had endorsed them, 
handed them over to the appellants, and got in exchange the delivery orders, 
which they were not entitled to receive till the appellants’ securities had been 
perfected. I think it is clear that Nash & Co., like the acceptors, intended to 
become liable on these bills when they endorsed them. Indeed, their case is that 
they did become liable upon them, but only conditionally upon the appellants’ 
discounting them. The appellants did not, in fact, endorse these bills until months 
later—Feb. 26, 1921—and when they did endorse them they put their signature 
above that of Nash & Co. in a space left vacant for the purpose. 

The question remains whether the appellants, being in possession of these bills 
on Feb. 26, 1921, were, by the provisions of s. 20 of the Bills of Exchange Act, 
1882, empowered to make them complete and enforceable against Nash & Co. by 
endorsing them at that date, in the manner in which they should have been 
endorsed in priority to the endorsement of them by the respondents, and thus 
making the instrument effective to do what the parties to them desired and 
intended to do in performance of the agreement into which they had entered. 
Section 20 (1) provides that where a bill is wanting in any material particular the 
person in possession of it has a prima facie authority to fill up the omission in any 
way he thinks fit. Subsection (2) provides that in order that any such instrument 
may, when completed, be enforceable against any person who became a party to 
it prior to its completion, it must be filled up within a reasonable time and strictly 
in accordance with the authority given. Reasonable time is on this subject a 
question of fact. Here the bills were endorsed by the appellants very shortly 
after they became due; that evidently was within a reasonable time. The first 
question to be determined upon the construction of sub-s. (1) of s. 20 is this: Is 
absence of endorsement by the drawers of a bill drawn simply to their order a 
‘‘material particular’? Prima facie I should say it was, because the other parties, 
whether acceptors or endorsers, do not know till that has been done who are the 
persons to be paid. No doubt a drawer who draws a bill payable to his order may 
under the provision of s. 8 (5) of the same statute, at his option treat the bill as 
payable to ‘‘him or his order.’’ No time is mentioned within which this option 
must be exercised, or how it is to be exercised. It may well be that the endorse- 
ment of the bills by the appellants on Feb. 26 was a clear exercise of their option 
not to treat these bills or seek to enforce these bills as payable to the drawers 
themselves, or their order. Otherwise there would be no need of the endorsement 
so made. The next question for decision is by no means an easy one. It is 
whether an amendment made by the drawers on Feb. 26, 1921, was “‘strictly in 
accordance with the authority given,’’ within the meaning of s. 20 (2), in order 
that the bills might be enforceable against the respondents who became parties to 
them before Feb. 26, 1921. Archer & Co., by the agreement of the parties, were 
bound to accept these bills which, prima facie, means validly to accept them. 
Nash & Co. were, by the agreement of the three parties, bound to back those bills 
when accepted, which means to become a party to them in such a way as would 
make them legally enforceable against them in case the acceptors made default. 
Both Nash & Co. and Archer & Co., in my opinion, designed and intended to act 
in conformity with their contract in these respects. The appellants thought they 
had done so. The handing over of the delivery orders to the control of the respon- 
dents, if the bills were not perfected, would involve a gross wrong to the appellants. 
To deny to the appellants the right and authority to endorse these bills, as they 
did endorse them on Feb. 26, 1921, is in effect to confer upon the other parties to 
the bills the power to inflict a gross wrong upon the appellants, while to hold that 


H.L.] McDONALD & CO. v. NASH & CO. (Lorp ArKtnson) 611 


the appellants had authority to endorse the bills as they have done merely enables 
them to compel the other parties to the bills to perform their agreement. 
all these facts and circumstances, I have come to the concl 
had implied authority to make, on Feb. 26, 1921, the a 
in those bills, by endorsing them in order to carry out their agreement so as to 
satisfy the requirements of s. 20 (2) of the Bills of Exchange Act, 1882. This 
conclusion is supported by Glenie v. Tucker and Smith (1), as well as by Re Gooch, 
Ex parte Judd (3), and I, therefore, think that the decision appealed from was 
erroneous and should be reversed, and that the judgment of Rownarr, J., should 
be restored and the appeal be allowed with costs. 


From 
usion that the appellants 
mendment they did make 


LORD SUMNER (read by Lorp Duneprn).—After carefully considering the 
evidence in this case I agree with the conclusion of Rowxarr, J., who saw the 
witnesses, and of Scrurron, L.J., as against that of the majority of the lords 
justices in the Court of Appeal. The defendants’ actual endorsement was un- 
restricted and, if they were to be liable at all, presumably they were to be liable 
to all holders of the bill. Mr. F. J. Nash deposed to statements made to him by 
the plaintiffs that the liability should arise only to third parties with whom the 
bills might be discounted; in other words, that Nash & Co. were to endorse for 
the accommodation of the plaintiffs, but no farther. This Row.uatt, J., did not 
believe. I appreciate that the evidence of Mr. G. T. W. McDonald was taken in 
a manner which hardly did full justice to his case, but this is not sufficient to 
negative what I conceive to be the business of the whole transaction. Archer & Co. 
needed to be accommodated; McDonald & Co. did not. They wanted to be paid, 
and Archer & Co. could not pay. They gave Nash & Co. delivery orders for the 
soup in exchange for their endorsements on the bills, and they must, in my 
opinion, have expected that Nash & Co. would be liable to them for payment of 
the bills at maturity. This must have been the intention of Mr. FI’. J. Nash also. 
To give Nash & Co. control of the goods on the terms that, if the bills were dis- 
counted and Nash & Co. were made to pay them, McDonald & Co. should be 
liable to reimburse Nash & Co. and should then look to Archer & Co. for their 
money, is something that I cannot understand. It was only because Archer & Co. 
were not good for the money that Nash & Co. were brought in at all, and, if this 
was to be the result, the plaintiffs would have been better off if they had never 
known Nash & Co. in the matter. The proper inference from the facts is that it 
was the common intention, both of the plaintiffs and of the defendants, that the 
latter should be directly liable to the former on the bills, so far as the law allowed. 
If Mr. F’. J. Nash had any less intention, his conduct was dishonest, and of this 
I have no mind to suspect him. 

What, then, does the law allow in the matter? Mr. I’. J. Nash wrote his firm’s 
name on the back of bills duly drawn by the plaintiffs on Archer & Co., and duly 
accepted by Archer & Co., payable to the plaintiffs’ order, but when the name 
“F. J. Nash for Nash & Co.’’ was thus written, McDonald & Co. had not yet 
endorsed the bills. What is the legal effect of that? After Mr. F. J. Nash had 
written this endorsement on the bills, he gave them back to Mr. G. T. W. 
McDonald, pursuant to the arrangement which I am satisfied had already been 
made and was fully understood. He gave them back in exchange for and in 
consideration of delivery orders for the soup, and the plaintiffs have had or held 
them ever since. Unless there is some decision or some principle which binds me 
to say the contrary, I think that on these facts I ought to hold that the bills thus 
delivered to the plaintiffs were ‘‘wanting in a material particular, namely, that 
they lacked the signature of the plaintiffs written on the back before that of pee 
& Co. by way of a general direction to the acceptors to pay any person to whom 

i i delivered, except in so far as this liability 
the bills might thereafter have satin ' p 

i ially modified inter partes. 

. deo at (i) whether this description of the bill is legally a apne 
or incorrect within s. 20 (1) of the Bills of Exchange Act, 1882, or otherwise; an 
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(ii) what legal result, if any, follows from this description being true in the 
circumstances of this case. The section says ‘‘a bill,’’ and I am of a that 
each of these instruments was a bill when it was passed to Mr. F. J. Nash to be 
endorsed, and was still a bill, and the same bill, when he re-delivered it to Mr. 
G. W. F. McDonald after writing on the back of it. Doubtless, it might have 
been treated as a complete bill within the statute before it reached the hands of 
Mr. Nash, but it did not cease to be a bill by becoming an endorsed bill, nor can I 
find any authority for saying that the new rights which arise upon the endorsement 
of a bill prevent the whole instrument—drawing, acceptance, and endorsements, 
such as they are—from being properly describable as a bill and dealt with as one 
instrument together. Hirschfeld v. Smith (11) is an instance to the contrary, 
where an alteration in an endorsement avoided the bill, as being a material 
alteration in the bill. If so, these bills were wanting in a material particular, for 
the gap between the acceptance, unendorsed by the payee, and the actual first 
writing of another name, viz., that of Nash & Co., on the back, is a want which is 
certainly material. The respondents do not dispute that what was wanting was 
material, but they say that the lack of it was fatal. The section then says that, 
in these circumstances, the person in possession of the bills, who indubitably was 
Mr. G. W. T. McDonald, had prima facie authority to fill up the omission as he 
chose—that is, as he did. The way in which it was actually filled up certainly 
was in accordance with the common interests of the parties in so far as it had 
efficacy in making the defendants liable to the plaintiffs, and thus the authority, 
which was only a prima facie authority by the statute, is not in any respect 
contradicted or varied by the facts. Then comes the question what, if any, is the 
efficacy of the plaintiffs’ act in filling in their names above those of Nash & Co. 
on a later date? As I understand the contention, it is, that in this case it has no 
efficacy, for, first, in no case could s. 20 authorise a retrospective operation or 
enable the filling in of the blank to confer rights not previously existing; and, 
secondly, no rights did previously exist against Nash & Co., for, although Mr. 
W. J. Nash wrote their name as endorsees, they were not and could not be 
endorsees, since nobody entitled to do so had endorsed to them and so entitled 
them to endorse to others in their turn. Both propositions are said to be inherent 
in the nature of bills of exchange. 

I think it is reasonably plain upon the language of s. 20 that filling in an 
omission in a bill under a proper authority to do so makes a bill complete, and 
thereupon enforceable, which without it could not have been enforced. This is 
involved in the provision that, if filled in within a reasonable time, the completed 
instrument becomes enforceable against any person who became a party to it 
before its completion, and without limit of time in favour of a holder in due course 
to whom it is negotiated after completion. It is, indeed, involved in the idea of 
completing by a subsequent act a bill which was incomplete before it that the 
result of completion is to be the same as if the bill had never been defective at all; 
and to limit its efficacy to rights which only come into existence after the omission 
is supplied, in effect deprives the section by mere implication of half its beneficial 
effect. As it seems to me the language of s. 20 contemplates the very case with 
which we are now dealing. The prima facie authority, which it gives, is, in the 
case of delivery of a simple signature on a blank stamped paper, an authority ‘‘to 
fill it up as a complete bill for any amount the stamp will cover, using the 
signature for that of the drawer, or the acceptor, or an endorser.’ If, then, the 
signature is used for that of an endorser, we get in an extreme form the case of 
an endorser’s name operating to charge him as endorser, although, when he wrote 
his name, not only had nothing been transferred to him which he could transfer in 
turn by endorsing and delivering the bill, but no draft, no acceptance, and no 
order by the drawer, general or special, was in existence at all. The whole efficacy 
of the il et is retrospective, and is dependent on the subsequent action of 
Lares W 4 according as he fills up the blank in one way or another, can make 

person who has thus given his signature, either the transferee of rights, which 
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he subsequently passes on as transferor, or, at his choice, an acceptor, who has no 
right to transfer but is under an ambulatory liability to all other partied who ma 
come upon the bill. If, as I think is plain, this is the effect of the first part af 
the single sentence, of which sub-s. (1) consists, I do not see how a more restricted 
interpretation can be placed ’on the other part, so that the words “‘in like manner 
. . . has a prima facie authority to fill up the omission in any way he thinks fit,”’ 
can be so limited so as to exclude endorsees. No doubt the authority, being ere 
facie only, is limited by circumstances that may be proved, and these may narrow 
in some cases (Matt T. Shaw & Co., Ltd. v. Holland (4)) the authority, which 
otherwise would be general (Glenic’s Case (1); Gooch’s Case (8)), but in either 
case endorsees must be within the principle of the subsection. I think further that 
the language of sub-s. (2) points to the same conclusion. It expresses a condition 
of general application to all the cases covered by sub-s. (1), and says: 


“In order that any such instrument when completed may be enforceable 


against any person who became a party thereto prior to its completion, it must 
be filled up within a reasonable time... .”’ 


A bill, on which the signature to a blank is utilised as an endorser’s signature, is 
such an instrument. A bill, complete on its face, but purporting to be endorsed 
by a third party without that party’s name being preceded by the endorsement of 
the drawer, is another such instrument. In both cases the bill is incomplete till 
it is filled up in one way or the other, and when so filled up, though not before, it 
becomes retrospectively enforceable, as if it had been complete throughout. That 
the filling up was done in the present case within a reasonable time has not been 
contested at your Lordships’ Bar. 

It is, however, argued, as I understand the matter, that, as the Bills of Exchange 
Act, 1882, is a codifying Act, it ought, unless this be impossible on its language, 
to be construed so as not to alter the principles of the law merchant as applied 
in the decisions of the courts before the Act passed, and it is further said that, 
both on principle and on the cases, a name written on the back of a bill, as Nash 
& Co.’s name was written here, cannot be turned into their endorsement, so as 
to make them liable on the bill as endorsees to a subsequent holder for value, 
otherwise than by estoppel, which does not arise between parties who know all 
the facts. It was said that there was no decision to the contrary and that there 
were dicta at least to be found in support of the proposition. The principle alleged, 
deep rooted in the nature of a bill of exchange, is this. He who becomes liable 
as endorser of a bill is liable because he transfers to a holder by subsequent delivery 
his rights on the bill with the addition of his own credit as endorser, -and he 
cannot do this, unless he then has rights on the bill, which he can transfer, and 
unless he is not only an endorser but also an endorsee himself, to whom, in any 
valid form, the bill or the rights upon it have been transferred by prior endorse- 
ment. No collateral agreement, no subsequent authority, can avail to transmit 
at the time of the delivery of the bill a right on the bill which has not yet been 
regularly acquired on the bill, and, if no right on the bill can be transferred, 
neither can any liability on the bill be created. The liability, if any, must arise 
on the collateral agreement or by estoppel, but not simply on the bill. It is 
evident that this is a principle of rigid legitimacy, founded on the assumption of 
an indispensable ritual of transmissibility in time as well as in form, and that, if 
it is a principle at all and not a mere observance, it is quite inconsistent with any 
effectual admission of amendments to cure the errors and to carry out the intentions 
of the parties to the bill. Yet it is beyond doubt that the law merchant has long 
admitted the making of amendments by filling in blanks so as to bring about the 
formal regularity of the bill and its endorsements. Such a principle would be 
equally fatal to filling in omissions from the face of the bill as to filling in omissions 
from the back, and decisions relating to the former class of cases ought to conform 
to this principle just as much as those which relate to the back. If such a 
principle is inherent in the law of bills of exchange, I think that Glenie v. Tucker 
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and Smith (1) ought to have been otherwise decided. Neither Steele v. McKinlay A 
(2) nor Macdonald v. Whitfield (10), though strongly relied on by the respondents, 
are really authorities for this doctrine. In the former case the facts did not raise 
any question of authority to fill in blanks in an incomplete bill and there was no 
evidence to show what the past arrangement between the parties had been. 
Liability to the drawer had to be rested on the bare fact that James McKinlay had 
written his name on the back above the drawer’s name and before the drawer’s B 
name was written. What was held was that, though McKinlay was an endorser 
both in fact and in law and might in a question with subsequent holders be subject 

to all the liabilities of a proper endorser, he could not thus be interpolated as a 
party between drawer and acceptor. There is nothing here to touch the case of 

an endorser, who by arrangement and in order to make himself liable to the 
drawer writes his name as endorser first, and for convenience leaves the drawer C 
to write his name higher up, afterwards. On the other hand, Macdonald v. 
Whitfield (10) is a case where the true liability of endorsers, who all endorse on 
the same occasion without any subsequent filling in of blanks, is held to depend 

on the actual agreement between them and not on the mere ritual observed in 
putting their hands to paper. 

On the other hand, I think there is authority which, though old, is an answer to D 
the respondents’ argument. In Russel v. Langstaffe (12) one G. had procured the 
defendant to write his name on the back of an engraved blank form of a promissory 
note without either date or amount or time of payment. G. then filled in these 
particulars and signed the form as maker of the note and discounted it with the 
plaintiff, who had knowledge of these facts. The first point taken in banco was 
that, at the time of the endorsement, no note had been made at all, and no E 
subsequent act on the part of G. could alter the original nature or operation of 
the defendant's signature which, when written, was a mere nullity. This point the 
Attorney-General, counsel for the defendant, gave up, but Lee, who was with him, 
‘thought it of consequence enough to be argued; it had never been determined.” 
The argument is thus reported. 


“An endorsement supposes a bill or promissory note then actually existing, 
and if a party takes an endorsed bill or note, knowing at the time it was not 
the subject of an endorsement when the name was written on the back of it, 
he is not injured if he is afterwards told that he shall not be permitted to treat 
it as a bill or note.”’ 


To this contention, which seems to me hard to distinguish except in its brevity G 
from that of the respondents, Lorp MansFiep observed still more briefly : 


‘There is nothing so clear as the first point . . . it does not lie in his mouth 
to say the endorsement was not regular,”’ 


and so the defendant failed. This decision is afterwards referred to as being 
undoubted law by Butter, J., in Lickbarrow v. Mason (13), as reported 6 East, 22 H 
in notis. In Schultz v. Astley (14) the same point appears to have been taken 
again. The defendant accepted in blank on a piece of stamped paper. One 
Clissold then wrote his name where a drawer and where an endorser would sign. 
Later on some other person filled in words of particulars which made the instru- 
ment a complete bill. Schultz sued Astley on the note, and among other points 
taken for the defendant there is this: ‘‘as an endorser cannot transfer, unless the I 
matter to be transferred be in existence, Clissold’s endorsement before the bill] was 
drawn in effect transferred nothing to the plaintiff.’’. In giving the judgment of 
the court for the plaintiff, Trnpat, C.J., does not even mention this contention, 
but says more generally : 


“the objection is that this giving of a blank acceptance authorises only the 
party to whom it is given to draw the bill, not Clissold, a stranger, to sign 
his name on the same blank piece of paper as drawer. No authority has been 
cited to us for any such restriction of the general doctrine”’ 
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that a party may be bound by his acceptance on a blank paper, so far as the stamp 
will cover it. 

For these reasons I think that the appeal should be allowed. Speaking for 
myself only and always with great deference, I should not be prepared to say that 
this bill was a complete bill before ever Mr. Nash wrote his firm’s name on the 
back of it, so that s. 20 need not be prayed in aid at all. Section 8 (5) merely 
enables the drawer of a bill in the form—‘‘pay to our order’’—to demand payment 
and give a receipt for it, as well as the person to whom, specially or generally it 
has been endorsed. It does not deal with the conditions necessary for a Bric 
bill or declare that a bill drawn in this form is, therefore, complete. It is from 
the time when the instrument is issued in a complete form that the liabilities 
of the parties accrue (Re Hayward, Er parte Hayward (15)), and it seems to me 
that it must also be at the time of issue that the question of completeness or 
incompleteness must be determined in accordance with the intention of the parties. 
The time of issue in this case was not when the drawers signed as drawers or even 
when the acceptors signed as acceptors, but the time when Nash & Co., having 
endorsed their name, delivered the endorsed bill to McDonald & Co. in exchange 
for the delivery order. The bill was then a bill of exchange but incomplete, and 
it is only under s. 20 that the incompleteness could be cured. 


LORD BUCKMASTER.—I concur. 
Appeal allowed. 


Solicitors: Stanley, Hedderwick & Co.; Newton G. Driver, for Smith, Davies & 
Jessop, Aberystwyth. 
[Reported by E. J. M. Cuaptiy, Esq., Barrister-at-Law.] 
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[Propate, Divorce anp Apmiratty Division (Sir Henry Duke, P.), January 31, 
February 1, 2, 5, 6, 13, 1924] 
[Reported [1924] P. 78; 93 L.J.P. 148; 131 L.T. 570; 40 T.L.R. 335; 
16 Asp.M.L.C. 346; 18 Lloyd, L.R. 158] 


Admiralty —Jurisdiction—Salvage—Interference by defendants with plaintiffs 
while engaged in salvage operations on wreck—Plaintiffs’ possessory title— 
Intermittent work due to weather—Declaration—Injunction. 

In 1922 the plaintiffs began salvage operations on the wreck of a steamer 
lying in the North Sea which had been torpedoed and sunk in 1916 and lay 
with her cargo in about twenty fathoms of water, on the bed of the sea, 
outside any territorial waters. The plaintiffs worked, when tide and weather 
permitted, with divers and salvage apparatus, and had buoyed the wreck, 
entered at least one of the steamer’s holds, and made an artificial hole in her 
side, at a total expenditure of about £40,000. In 1923 the defendants, British 
subjects, appeared at the site of the wreck, and began independent salvage 
operations, sending down divers and otherwise interfering with the operations 
of the plaintiffs. In an action by the plaintiffs claiming a declaration that 
they were entitled to the wreck and cargo, an injunction restraining the 
defendants from interfering with their possession of the wreck, and damages, 

Held: (i) the Admiralty Court had jurisdiction to entertain a suit in respect 
of injurious acts done on the high seas; the wreck and her cargo were derelict 
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in the sense that before the plaintiffs started operations they were not in the 
possession or under the control of any owner or person acting on behalf of an 
owner; the rights given to a salvor by possession of a ship or cargo or derelict 
wreck were as well known to the law as any other right of a salvor; although 
the plaintiffs’ divers could only work two at a time in short spells with long 
interruptions and access to the holds of the wreck was often prevented 
altogether by stress of weather, the plaintiffs were doing with the wreck what 
an owner or purchaser would have done, their occupation was sufficient to 
exclude strangers from interfering with the wreck unless they used unlawful 
force, and there was animus possidendi in them; accordingly, the plaintiffs 
were in possession of the wreck and the cargo and had a legal interest therein; 
the defendants had been guilty of trespass on the plaintiffs’ possession and 
had wilfully and wrongfully interrupted and molested them in their lawful 
undertaking; there was a danger of the repetition by the defendants of the 
wrongs complained of; and, therefore, the plaintiffs were entitled to an injunc- 
tion restraining the defendants from preventing or hindering the plaintiffs’ 
salvage operations, but not to a declaration as a possessory right was of a 
limited, and perhaps transitory, kind. 


Notes. As to the jurisdiction of the Admiralty Court in salvage cases, see 1 
Haussury’s Laws (8rd Edn.) 65-68; and for cases see 1 Dicesr 151 et seq. See 
also Administration of Justice Act, 1956, s. 1 (1) (j): 86 Hatssury’s Srarures 
(2nd Edn.) 8. As to the granting of injunctions and declarations, see 21 Hats- 
pury’s Laws (8rd Edn.) 345 et seq., and ibid., vol. 22, pp. 746-751. For cases 
see 28 Dicest (Repl.) 766 et seq., and 830 Dicrst (Repl.) 165 et seq. 
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Action for damages for trespass and/or for wrongful interference with the 
plaintiffs’ salvage services on the wreck of the Dutch steamship Tubantia and 
her cargo. 

The plaintiffs, Major Sippe and others, had, in April, 1922, commenced salvage 
operations on the wreck of the T'ubantia, which, since she was torpedoed in 1916, 
had been lying on the bed of the North Sea, in some twenty fathoms of water in 
the vicinity of the North Hinder light vessel. The plaintiffs had fitted out an 
expedition with salvage steamers and tugs, divers, and salvage experts. Through- 
out the summer and autumn of 1922 they continued their operations, and in 
November they buoyed the wreck and left her until April, 1923, when it was 
possible for them to return and continue their operations. The defendants were 
Vincent Grech and Count Zanardi Landi, who were British subjects, and one Cecil 
Finlay Reed (who was added as a defendant by leave during the hearing, and who 
appeared to be a partner with the other two defendants in a partnership known as 
the British Semper Paratus Salvage Company) and the Ayeready Salvage and 
Towage Company. The plaintiffs did not pursue their claim against the last- 
named defendants. In July, 1923, the defendants Grech, Landi, and Reed 
approached the wreck of the Tubantia in the salvage steamer Semper Paratus, 
which was registered as a British ship, and commenced independent salvage 
operations with dragging gear, divers, and other apparatus. Though requested to 
leave, the defendants refused to do so, and continued to drag, send down divers, 
and conduct operations which the plaintiffs alleged interfered with their opera- 
tions and endangered their divers. The plaintiffs thereupon commenced the 
present action in which they claimed a declaration that they were entitled to the 
possession of the Tubantia and her cargo, an injunction to restrain the defendants 
from proceeding to, or remaining at, or interfering with, the Tubantia and/or her 
cargo, damages and a reference to the registrar and merchants to assess the amount 
thereof. In July, 1923, the plaintiffs obtained an ex parte injunction, but on 
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July 31, 1928, Hitt, J., refused to continue it until the trial upon the defendants 
undertaking to bring into court anything recovered in the salvage operations, upon 
the ground that it did not then appear that the plaintiffs had such possession of 
the remains of the Tubantia or any part of her, or her cargo, as to confer upon 
them such legal rights as they were entitled to have protected by injunction. The 
Court of Appeal refused to grant the injunction upon the defendants by their 
counsel giving certain undertakings. 


Sir John Simon, K.C., Stranger, and C. A. Hopper for the plaintiffs. 
Dunlop, K.C., and Speirs for the defendant Count Landi. 
Bucknill for the defendant Vincent Grech. 
Cur. adv. vult. 


Feb. 13. SIR HENRY DUKE, P., read the following judgment.—The plaintiffs 
in this action—a British subject and four citizens of the French Republic—bring 
their action in respect of alleged wrongful acts of the defendants upon the high 
seas. The place in question is a point in the North Sea some fifty miles from 
our shores, and from twenty to twenty-seven miles from the coasts of France, 
Belgium, and Holland, where, at a depth of nineteen or twenty fathoms, lies so 
much as is now in being of the hull and cargo of a Dutch steamer, the Tubantia, 
which was a vessel of 541 ft. long and of 15,000 tons register. Alleged rights over 
the Tubantia and her cargo are the real subject-matter of the controversy. The 
vessel was, as the parties say, sunk at the place in question in January, 1916, by 
a German warship. The plaintiffs assert possessory rights over the wreck and its 
contents and complain of trespasses thereon, and also of wrongful interference by 
the defendants and their servants with the lawful business of the plaintiffs. They 
claim a declaration to establish the possessory rights which they allege, an injunc- 
tion to restrain interference by the defendants with their possession of or operations 
upon the Tubantia, and damages to be assessed by the registrar and merchants 
according to the practice of this Division. The defendants against whom the action 
has proceeded are Cecil Finlay Reed, Vincent Grech and C. Zanardi Landi, who 
constituted, as appears, the partnership called in the pleadings the Semper Paratus 
Salvage Co. and under that name added to the defendants in the cause. The 
steamship Semper Paratus was used by the defendants, as is alleged, in doing the 
acts complained of by the plaintiffs. She is of British register. The defendants 
deny the alleged possessory rights of the plaintiffs, and the alleged trespasses and 
molestations. The defendant Landi raises alternative defences which treat the 
plaintiffs as would-be salvors of the Tubantia who were unable to effect their 
salvage undertaking, and assert that the defendants were ready and willing to 
co-operate with the plaintiffs as salvors, and to bring into court any salved 
property. There was evidence at the hearing of a serious belief among the parties 
that the wreck of the Tubantia contains treasure of large value. A salvage agree- 
ment into which the three defendants entered for the purposes of their joint under- 
taking specifies a sum in gold of the German pre-war currency worth not less 
than two million pounds sterling. 

The particulars I have stated show the controversy between the parties to be 
of an unusual kind, and the plaintiffs are invoking in respect of it powers of the 
court derived from the Judicature Acts which rarely come in question here. On 
the defendants’ part one short answer which was made to the claims of the 
plaintiffs was that they are without precedent. The absence of specific authority, 
no doubt, necessitates caution in the consideration of the case. What is really to 
be decided, however, is whether in respect of the Tubantia and her cargo any rights 
of the plaintiffs have been infringed by the defendants, and, if so, what are the 
appropriate remedies. To some subjects of great juristic interest which were 
debated I shall refer only in passing. That the court has jurisdiction over the 
matters in question I cannot doubt. A suit in respect of injurious acts done upon 
the high seas was within the undisputed jurisdiction of the Court of Admiralty as 
appears upon reference to Comyn’s Dicesr (Comyn’s Digest Trt. “ADMIRALTY” 
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(E. 7)), and to Buacksronr’s ComMMENTARIES ( 
and this Division now has the jurisdiction a 
conferred by the Judicature Acts. 


BLACKSTONE’s COMMENTARIES III, 106), 
nd powers defined, and in some cases 


Ju The property in a legal sense which is the 
subject of the activities of the parties is not for adjudication at this time. Whether 


the Tubantia and her cargo are things derelict in the sense in which the term 

res derelicta * was used in Roman law I have not to decide; nor need I come to 
any conclusion as to the limits which international right may impose upon any 
claim under the prerogative of the British Crown to bona vacantia lying on the 
ocean floor in the North Sea. Sir Joun Nicnour explains in H.M.S. Thetis (1) 
how property may be derelict on the seas without being a droit of Admiralty. The 
derelict in question there was treasure in silver bullion of the amount of £157,000 
recovered from deep water on the coast of South America, and as soon as it was 
proceeded against in the Admiralty on behalf of the Crown the owners appeared, 
and their claim was admitted, but subject to the rights of the salvors, who had 
reduced it into their possession under orders of British naval authorities. So far 
as the matter may be thought material I need only say there is here no proof or 
presumption sufficient to convince me that the owners of the wreck or the cargo 
in question have lost whatever rights they originally had. Without intention to 
abandon they would not have done so under Roman law (Dicrest, Bk. XLI, 
tit. 7, 1 (2), Bk. XLVII, tit. 2, 48, ss. 10, 11; Instirures, Bk. II, tit. 1, ss. 47, 48). 
Nor, so far as I am aware, would the ancient rule ‘‘Res nullius fit occupantis’’ be 
held to give property in the things in the courts of any of the States bordering on 
the North Sea. Some lengths of silk were produced before me. If they had been 
of value, and if property came in question, I must have seen that the Procurator- 
General had notice of the matter, and that lawful claimants were given an oppor- 
tunity to appear. The things here in question are, as I find, derelict in the limited 
sense in which that term is constantly used here in cases of salvage—what Lorp 
STOWELL called ‘‘the legal sense’’: The Aquila (2), 1 Ch. Rob. at p. 40. They 
are not in the possession or under the control of any owner or person acting on 
behalf of an owner. The rights given to a salvor by possession of a ship or cargo, 
or wreck derelict in this sense, are, however, as well known to the law as any 
other right of a salvor. It has often been asserted, and, indeed, vindicated, in the 
Admiralty jurisdiction. The plaintiffs are, therefore, entitled to a decision whether 
they had in July, 1923, as they assert they had, possession by their agents of the 
wreck of the Tubantia and the cargo therein. 

The facts on which the plaintiffs rely in support of their claim that they had 
possession in July, 1923, are fully set forth in the statement of claim, and, in all 
material particulars, were proved at the hearing. Their operations began in April, 
1922, and for a long time were discontinuous. Their controversy with the defen- 
dants arose in July, 1923. They then had, and from that time to the hearing 
they have kept, craft and divers at the place in question. What had been done, 
and what was going on in July, 1923, are matters in dispute, and must be stated 
in some detail. The plaintiffs, by employing during two seasons various vessels 
suitable for salvage work with competent crews, ascertained and marked out the 
area occupied by the Tubantia, and by means of buoys properly moored they were 
able to, and did, keep in position, at and above the wreck, craft from which work 
could be carried on upon the hull, and in the holds. They established in July, 
1923, and were using, various buoyed moorings by which they had a direct access 
to the deck at various points. They cut out a hole in the ship’s side fourteen feet 
by ten, which gave them access to hold No. 4 in which a great bulk of cargo 
appears to have been stowed, and by means of tackle fixed at the side of the hold 
their divers had a way of approach to and entry upon that hold. The various 
appliances to which I have referred were of the nature of fixed plant on and around 
the Tubantia, such that when the weather and the state of the tide permitted, 
divers could by its use work in and upon the wreck and among the cargo. rae 
pairs of divers were so at work during May, June, and July, 1923. They sla 
the wreck, removed obstructions, opened the approaches to and worked upon the 
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cargo, and brought up parts of the structure and of the cargo. The possible 
working hours in each day, however, did not exceed two spells of one and three- 
quarter hours at a time, of which four minutes at a time were spent in the holds. 
The number of working days in 1923 seems not to have exceeded twenty-five, and 
the working plant was liable to be carried away or destroyed by the sea. Some of 
it sometimes was. The appliances I have mentioned, and the frequently inter- 
rupted access to the wreck which the plaintiffs had in the summer of 1922, are 
the evidences of possession at the dates in question in this case, on which the 
plaintiffs rely. : — 

On the question whether in the state of facts I have described the plaintiffs 
could be found to have had possession of the Tubantia when the defendants 
appeared on the scene, counsel on both sides cited largely from Sir FREDERICK 
PotLock’s well-known treatise on possession (PoLLock aND WriGHT: Possession 
IN THE Common Law). The questions suggested in this way I have sought to 
apply. They involve inquiries such as these: What are the kinds of physical 
control and use of which the things in question were practically capable? Could 
physical control be applied to the res as a whole? Was there a complete taking? 
Had the plaintiffs’ occupation sufficient for practical purposes to exclude strangers 
from interfering with the property? Was there the animus possidendi? I have 
also taken this to be a true proposition in English law—a thing taken by a person 
of his own motion and for himself and subject in his hands, or under his control, 
to the uses of which it is capable, is in that person’s possession. Omnia ut 
dominum gessesse is, Smr FrepericK Pontock says, a good working synonym for 
in possessione esse, and I cannot doubt that, if the owners of the Tubantia in 1916 
had put themselves, in 1923, in the position in which the plaintiffs put themselves, 
they would be held to have been in actual possession. It would not be safe, though, 
to rely on this, for there is a presumption in law which aids the operative effect of 
the possessory acts of an owner. To illustrate my meaning, I am told that Trinity 
House commonly holds possession of the wreck of a ship by mooring upon it a 
single buoy. I had the advantage of the assistance of the Elder Brethren at the 
hearing, and I have consulted them as to the practical aspects of the matters in 
question. They advise me that by reason of the great depth at which the wreck 
li.s the difficulties involved in the work of the plaintiffs are formidable, but that, 
if I accept the plaintiffs’ evidence, they were in effective control of the wreck as 
a whole; that they were in a position to prevent any useful work by newcomers; 
that while the plaintiffs’ people remained in the position they claimed to have taken 
up no newcomer could, without violence, have exercised upon the wreck the kind 
of control the plaintiffs had, or could have made any valuable use, of the wreck. 
They advise me that what the plaintiffs did upon the wreck was what a prudent 
owner would probably have done assuming he did not know how the holds of the 
Tubantia were stowed and desired to inform himself fully as to the situation on 
the wreck before employing larger craft or more powerful appliances than the 
plaintiffs were employing. These opinions entirely commend themselves to my 
judgment and I have come to certain conclusions which I will now state. 

There was animus possidendi in the plaintiffs. There was the use and occupation 
of which the subject-matter was capable. There was power to exclude strangers 
from interfering if they did not use unlawful force. The plaintiffs did with the 
wreck what a purchaser could prudently have done. Unwieldy as the wreck was, 
they were dealing with it as a whole. The fact on the other side, which is out- 
standing, is the difficulty of possessing things which lie in very deep water and 
can only be entered upon by workmen in fine weather and for short periods of time. 
Must it be said that because the work of the plaintiffs’ divers was that of only 
one pair at a time, in short spells with long interruptions, and because access to 
the holds of the Tubantia was often prevented altogether by stress of weather, 
therefore the vessel and her cargo were incapable of possession? To my mind this 
would be an unfortunate conclusion, very discouraging to salvage enterprise at a 
time when salvage, by means of bold and costly work, is of great public importance. 
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I do not feel bound to come to it. I hold that the plaintiffs had, in July, 1923, 
the possession of the T'ubantia and her cargo, which they allege. 

Did the defendants then trespass upon the possession of the plaintiffs? The acts 
which are complained of occurred during some eight days in July. They are 
described in very moderate terms in the statement of claim. The defendants came 
upon the scene with their vessel the Semper Paratus, a powerful and well-equipped 
ship, together with a motor launch equipped for dredging. They came to find the 
Tubantia and take possession. The defendant Landi, who was in charge, recog- 
nised when he arrived that the defendants had been forestalled, but deemed himself 
entitled to thrust in upon the plaintiffs, and if not to prevent further work by 
them, to establish himself with them in concurrent occupation. Seeing how the 
plaintiffs had laid out the ground, and the method of their work, the defendants’ 
party dredged with loaded lines and grapnels to find the hull and the plaintiffs’ 
moorings. They searched with dragging appliances among and about the buoys 
and moorings and working places of the plaintiffs, and carried on the process so 
thoroughly that the experienced divers whom the plaintiffs employed became 
justifiably alarmed and altered their mode of working after they descended. 
Instead of attaching their line and pipe at the entrance to the ship’s hold, as they 
had previously done, and working together upon the cargo in the hold, one of 
them attended upon the line and pipe while the other worked in the hold. I say 
nothing in detail of the action of the defendants’ representatives in mooring the 
Semper Paratus across the tide ahead of the wreck in a position which threatened 
the safety of the plaintiffs’ ship and people. Besides doing the acts I have 
mentioned the defendants fouled the plaintiffs’ moorings; they took a mooring 
upon the wreck; they sent down a diver who entered upon the wreck. These acts 
were done with the intention of hampering the plaintiffs and depriving them of 
any advantage they had gained by their work upon and possession of the wreck, 
and of securing possession for the defendants. Some of the things complained of 
were trespasses to goods; all were intentional interferences with and molestation of 
the plaintiffs’ workmen in their work. The contention raised by the defendant 
Landi that in the circumstances of the plaintiffs’ salvage undertaking the defen- 
dants were entitled, as would-be salvors, to do what was in fact done under this 
defendant’s direction, raises a question to which I ought to refer. It is based 
upon assertions that the plaintiffs were not in possession, and they either were not 
able to effect salvage or would be better able to effect it with the defendants’ help. 
Counsel contended for the right on the part of any number of persons who may 
desire to join in a salvage undertaking which is in progress to participate upon 
even terms with all other salvors, and salvage is, no doubt, an undertaking in 
which many parties often concur. 

That the plaintiffs were in possession is, however, the governing factor in the 
present case. The principle of law which applies in such circumstances is that 
stated in the judgment of Lorp StoweLr in The Blenden Hall (8) (1 Dods. at 
p. 416) and also the judgment of the Privy Council in Cossman v. West (4). Lorp 
SrowELL in The Blenden Hall (3) laid down that those who have obtained 
possession of a ship as salvors have the legal interest which cannot be divested 
before adjudication takes place in a court of competent authority. The Privy 
Council in Cossman v. West (4) held that: 


“In the case of a derelict the salvors who take possession have not only a 
maritime lien on the ship for salvage services, but they have the entire and 
absolute possession and control of the vessel, and no one can interfere with 
them except in the case of manifest incompetence.” 


There was no manifest incompetence on the part of the plaintiffs and their servants. 
The Elder Brethren advise me that the work done appears to them to have been 
done efficiently and well, well directed, and so planned as to secure the best 
practicable results in salvage. The special defence of the defendant Landi fails, 
and I must add that if the plaintiffs had only begun the salvage undertaking and 
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had had no possession, and if the salvors might lawfully have joined in the enter- 
prise, what was in fact done by the defendants’ representatives would still seem 
to me unjustifiable. What follows from the findings I have stated is that the 
defendants personally, or by their servants or agents, have trespassed upon the 
plaintiffs’ possession and wilfully and wrongfully interrupted and molested them 
in their lawful undertaking. Molestation such as that of which the plaintiffs com- 
plain is, in my opinion, actionable where it causes damage. The decisions in cases 
like Hogarth v. Jackson (5) and Young v. Hitchens (6), on the one hand, and 
Keeble (Keble) v. Hickeringill (7) and Carrington v. Taylor (8), on the other, were 
cited in the argument upon this part of the case. It is worth while, perhaps, to 
refer also to dicta of the learned judges in Young v. Hitchens (6) and of other 
judges in Skinner v. Chapman (9) on the question whether in a properly framed 
action damages may be recoverable for wilful prevention of the completion of an 
enterprise capable of producing profit. I know no reason for supposing it to be 
other than wrongful to obstruct a salvor in the course of his enterprise so as to 
prevent his carrying it on even if the obstruction is practised by one who is entitled 
himself to be a salvor. 

Upon leave granted personally in the course of the hearing the plaintiffs added 
words to their statement of claim which somewhat elaborated their allegation in 
respect of molestation. Whereupon amended defences were delivered, and on 
behalf of one defendant it was then contended that, if wrongs were committed, 
they were personal torts of the defendant Landi, in respect of which no liability 
could attach to his partners. I am inclined to think the amendment does not 
introduce any new cause of action, but this is not material. The whole matter 
had been raised and tried out before I suggested it. As to the acts in question, 
they are, as I find, done in the course of the enterprise of which the defendants 
entrusted the management to Count Landi to the utmost of his power, and in 
assertion of the supposed right of the defendants, and so, for the purposes of their 
enterprise, the defendants therefore are collectively liable to the plaintiffs. 

As to the relief claimed by the plaintiffs I have felt some difficulty. A possessory 
right is of a limited, and perhaps transitory, kind, and I am not minded to make 
a declaration which might be misconstrued as evidence of some other than a 
possessory right. An injunction is properly claimed when there is the threat or 
danger of repetition of the wrongs complained of, especially when they affect 
material interests, though it is to be strictly limited so as not to enlarge the rights 
of the one party or to infringe the rights of the other. The defendants’ inter- 
ference with the plaintiffs, however, was high-handed and deliberate, and, unless 
restrained, they may repeat it. I propose, therefore, to restrain the defendants, 
their servants or agents, until further order of the court from doing any acts at 
or near the wreck of the Tubantia, whereby the plaintiffs may be prevented from 
or hindered in carrying on salvage operations thereon. My judgment to this effect 
must be with costs against the defendants. There is a claim for damages and some 
evidence of damage in loss of time of divers. If the plaintiffs desire a reference 
they must have it, reserving the question of costs. 


“imme J. D. Langton ¢ Passmore; William A. Crump & Son; Botterell & 
oche. 


[Reported by Grorrrey Hurcurson, Esq., Barrister-at-Law. } 
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WILLIAMSON v. PALLANT 


(Kine’s Bencu Dryiston (Swift and Acton, JJ .), April 1, 1924] 


[Reported [1924] 2 K.B. 178; 93 L.J.K.B. 726; 131 L.T. 474; 
22 L.G.R. 416] 


Rent Restriction—Possession—Matters to be considered—Every circumstance 
affecting interest of landlord or tenant—Pecuniary loss to tenant—Loss of 
goodwill of business—Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920 (10 € 11 Geo. 5, c. 17), s. 5 (1) (d). 

In considering whether it is ‘‘reasonable to make’’ an order for possession 
of a dwelling-house against a tenant entitled to the protection of the Rent 
Restrictions Acts a judge ought to take into account every circumstance that 
affects the interest of either the landlord or the tenant in the premises, in- 
cluding any financial hardship which would be inflicted on the tenant through 
his losing the goodwill of a business if the order for possession were made. 


Notes. The provisions formerly contained in s. 5 (1) (d) of the Act of 1920 are 


D now contained in sub-para. (g) of the First Schedule to the Rent and Mortgage 


G 


H 


] 


Interest (Restrictions) Act, 1933. 

Followed: Shrimpton v. Rabbits, post, p. 694. Referred to: Middlesex County 
Council v. Hall, [1929] 2 K.B. 110. 

As to the reasonableness of making an order for possession, see 23 Hatspury’s 
Laws (8rd Edn.) 814, para. 1593; and for cases see 31 Dicrst (Repl.) 696, 697. For 
the Rent and Mortgage Interest (Restrictions) Acts, 1920-1939, see 13 Haussury’s 
Statutes (2nd Edn.) 981. 


Appeal from Bristol County Court. 

The plaintiff, Mrs. Williamson, sought to recover possession of a dwelling-house, 
No. 68 Greenbank Road, Bristol, of which she was the landlord. She claimed 
possession under s. 5, sub-s. (1) (d), of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, as amended by s. 4 of the Rent and Mortgage Interest 
Restrictions Act, 1923, alleging that the dwelling-house was reasonably required 
by her for occupation as a residence for herself. 

The landlord resided with her husband and son at No. 53 Greenbank Road, of 
which she was also the owner. This house contained three bedrooms, two living- 
rooms and a kitchen. The defendant, George Pallant, became the tenant of 
No. 68 in 1916, and in 1917 he obtained from the landlord a five years’ lease of 
the house. After the expiration of that lease in 1922, the tenant continued to 
reside there, paying a weekly rent of 12s. 9d. No. 68 Greenbank Road contained 
four bedrooms, a shop, one living-room, one stockroom and a scullery. At the 
back of the house there were stables and a yard. The tenant’s wife carried on a 
general grocery business, and the son carried on a greengrocery business on the 
premises; a coal round was also carried on. When the tenant and his family went 
to live at No. 68 Greenbank Road in 1916, they took over a practically worthless 
business. Since then they had worked up a very good business, which was the 
main source of their livelihood, as the tenant, who was a semi-invalid, did not 
earn more than £1 a week. In 1921 the landlord’s husband became an absolute 
invalid and had to give up work. The landlord’s main source of income thereafter 
was the rent of No. 68 Greenbank Road and of another house in the same road, 
which she owned. The landlord desired to obtain possession of No. 68 so that 
she might occupy it as a residence for herself and also carry on a grocery business 
there, for which the premises were adapted. The tenant objected to give up the 
premises on the ground that he would suffer serious financial loss, as his living 
would be gone if he were turned out of the shop owing to the difficulty of obtaining 
a shop elsewhere. 3 

Section 5 (1) (d) of. the Increase of Rent and Mortgage Interest (Restrictions) 
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Act, 1920, as amended by s. 4 of the Rent and Mortgage Interest Restrictions Act, 
1923, provided that ‘‘no order or judgment for the recovery of possession of any 
dwelling-house to which this Act applies, or for the ejectment of a tenant therefrom, 
shall be made or given unless . . . (d) the dwelling-house is reasonably required by 
the landlord for occupation as a residence for himself . . . and . . . the court con- 
siders it reasonable to make such order or give such judgment.”’ 

The county court judge found that the landlord bona fide and reasonably desired 
to obtain possession of No. 68 Greenbank Road for a residence for herself. In 
deciding whether it was reasonable to make the order for possession, he held that 
he could not take into consideration the financial hardship which would be inflicted 
on the tenant if he were compelled to quit the house. He accordingly made an 
order for possession to be given on June 24, 1924. 

The tenant appealed. 


Croom-Johnson for the tenant. 
E. H. C. Wethered for the landlord. 


SWIFT, J.—The plaintiff landlord, Mrs. Elizabeth Alice Williamson, sought 
in the county court of Gloucestershire holden at Bristol, to recover possession of 
certain premises, No. 68 Greenbank Road, Bristol, of which the defendant, George 
Pallant, was the tenant. The landlord claimed possession under s. 5 (1), cl. (d), 
of the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, as substi- 
tuted by s. 4 of the Rent and Mortgage Interest Restrictions Act, 1923, alleging 
that the dwelling-house was reasonably required by her ‘‘for occupation as a resi- 
dence’’ for herself. The learned county court judge found on the facts as they 
were presented to him that the house was ‘‘reasonably required’’ by the landlord 
for occupation as a residence for herself, but the section under which the applica- 
tion for an order for possession was made provides that even if one or more of 
the conditions upon which the order for possession may be made exists, still, an 
order for possession shall not be made unless the court considers it reasonable 
to make such order or give such judgment. The question that arises in this case 
is, assuming that one or more of the conditions exist on which the order for posses- 
sion might be made, what ought the learned county court judge to take into 
consideration in determining whether it is reasonable to make an order for posses- 
sion or to give a judgment to the like effect? 

My view about the matter is that he must consider and give proper weight—but 
no more than proper weight—to every circumstance which affects the tenant of 
either the landlord or the tenant in the particular premises which are the subject- 
matter of the action. I say nothing at all with regard to what weight might be 
given to any particular circumstance, but it seems to me that any fact which has 
any bearing on the question whether or not he should make the order, ought to 
be considered. I confess I can hardly conceive of a circumstance which affects the 
relationship of the tenant to the premises which is not a proper circumstance for 
the county court judge to consider. In this particular case, the tenant of these 
premises was carrying on there, with the help of his wife and son a greengrocery 
business and a coal business, and it was urged by the wife in her evidence and 
by the solicitor appearing for the tenant before the learned county court judge 
that it would be a great hardship on the tenant and his family if they were sent 
away from the premises where they had carried on for a considerable time a busi- 
ness which had got a valuable goodwill. 

I entirely agree with the argument of counsel for the landlord that the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920, and the Rent and Mort- 
gage Interest Restrictions Act, 1928, must not be converted into a means of estab- 
lishing a value for a goodwill; but, on the other hand, I cannot see how it can be 
said that the fact that there will be financial hardship on the tenant if he has to 
leave the premises, is not a circumstance affecting his interest in the premises 
which ought to be considered by the learned judge in determining whether or 
not it is reasonable to make an order for possession. It is admitted that if the 
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tenant has satisfied the judge or can give evidence that injury to his health might 
result from an order for possession being made, or that some pecuniary loss might 
directly flow from his being turned out, the county court judge is entitled to one 
sider those things in making up his mind whether, on the whole, it is reasonable 
to make an order, but it is said that he must not consider the financial loss 
which might result from the loss of the goodwill of the business. I do not for 
a moment say what weight ought to be given to such a consideration, or in what 
form that weight ought to express itself. It may very well be that, as in this 
case, it would simply express itself by giving the tenant a little longer time than 
he otherwise would have had, as it is suggested that the county court judge did 
in this case, in order that he may make arrangements to transfer his business to 
some other place, or in some way or other, to alleviate for himself the hardship 
which immediate ejectment might cause. But whatever weight is to be given to 
the facts when they have been considered and in whatever form that is to be 
expressed by the order of the court, it seems to me to be plain that it is a cireum- 
stance which the learned county court judge is at liberty to consider, and indeed 
ought to consider. 

In this particular case the learned county court judge, who bas given a most 
careful judgment, which has been reduced into writing and which has been 
approved by him, says: 


“T am asked to give effect to a factor which I think is irrelevant, namely, the 
financial hardship which would be inflicted on the tenant if she be compelled 
to quit the house. If I were entitled to consider this factor I think probably 
my judgment would be different. But I think I ought not to consider it.” 


There, I think, the learned judge, in refusing to consider that factor, went wrong 
in law. There is nothing in the Rent Restrictions Acts which says that any 
particular factor is to be excluded from consideration by the county court judge 
in determining whether or not it is reasonable to make the order for possession. 
In my opinion, the learned county court judge must take into account all the 
circumstances affecting both the interest of the tenant as well as the interest of 
the landlord in the premises, including the circumstance of the financial hardship 
which might be inflicted on the one party or upon the other. In this case he has 
expressly stated that he did not do that. The case must, therefore, go back to 
the county court judge, but not with any suggestion from us that in the result 
he must make any different order from that which he has made. It may be that 
counsel for the landlord is perfectly right, and that in making the order for posses- 
sion on June 24, which he did make, he really was taking into consideration this 
question and was giving proper, full and legitimate effect to it. That I do not 
know. However, he said in terms that he was not. It may be that when he does 
give it consideration, he may come to the conclusion that it ought to have no 
weight at all, or very little weight. It may be that he will come to the conclusion 
that it should be given such weight that it would not be reasonable to make any 
order at all, or it may be that he will think when he considers the matter, ‘‘Although 
I did not expressly state that I was not considering it and although I thought that 
in law I was not entitled to, I do believe I did, by postponing the operation of 
the order until June 24, in fact, give effect to a scheme to mitigate the hardship 
which I thought was being done to the person whom my order was going to dis- 
possess.’’ I think the matter must go back for the learned judge to rehear and 
to consider the whole of the circumstances affecting the interests of these parties 
in relation to the house and among other things to consider any financial hardship, 
of which evidence is given which might be caused to the tenant from an order for 


possession being made. 
ACTON, J.—I agree. Appeal allowed. 


Solicitors: E. J. Watson, Bristol; Malkin & Co., for R. E. Pullen, Bristol. 
[Reported by T. W. Moraan, Esq., Barrister-at-Law.] 
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SEDDON v. COMMERCIAL SALT CO., LTD., AND OTHERS 


[Court or AppraL (Sir Ernest Pollock, M.R., Warrington and Serutton, L.JJ.), 


November 10, 1924] 
[Reported [1925] Ch. 187; 94 L.J.Ch. 225; 182 L.T. 487; 
69 Sol. Jo. 159] 


Discovery—Action for forfeiture of lease—Assignment without consent—Lessee 
and two alleged assignees defendants—Denial by one alleged assignee of any 
interest in premises—Discovery against that defendant. 
Where, in any action, an issue is raised solely for the purpose of obtaining 

judgment for the forfeiture of land the court will not make an order for dis- 
covery with regard to that issue. 

The assignee of the reversion to a lease containing a covenant against assign- 
ment without consent and a power of re-entry for breach of that covenant 
claimed possession of the demised premises against the lessee and two other 
defendants, who were alleged to be in possession by agreement with the lessee, 
on the ground that the lessee was in breach of the covenant. One defendant, 
a firm, denied that it was in possession of the premises or had any interest 
therein. 

Held: the plaintiff's claim against that defendant firm could only succeed 
if there had been a forfeiture of the lease, together with forfeiture of any 
derivative rights obtained under the assignment; the plaintiff’s claim against 
that defendant was for forfeiture; and, therefore, discovery must be refused. 

Rule in Earl of Mexborough v. Whitwood U.D.C. (1), [1897] 2 Q.B. 111, 
applied. 

Earl of Powis v. Negus (2), [1923] 1 Ch. 186, overruled. 


Notes. As to proceedings in which discovery will not be granted, see 12 Hats- 
Bury'’s Laws (3rd Edn.) 4; and for cases see 18 Dicest (Repl.) 15-19. 


Cases referred to: 
(1) Earl of Mexborough v. Whitwood U.D.C., [1897] 2 Q.B. 111; 66 L.J.Q.B. 
ie 76 L.T. 765; 45 W.R. 564; 138 T.L.R. 448, C.A.; 18 Digest (Repl.) 18, 
(2) Earl of Powis v. Negus, [1923] 1 Ch. 186; 92 L.J.Ch. 295; 128 L.T. 733; 39 
T.L.R. 141; 18 Digest (Repl.) 18, 131. 
(3) Smith v. Read (1787), 1 Atk. 526; West temp. Hard. 16; 2 Eq. Cas. Abr. 
378; 26 E.R 332, L.C.; 18 Digest (Repl.) 139, 1251. 


Appeal from an order for discovery made by Russet, J., against the defendant 
firm, Palmer, Mann & Co. The two other defendants were the Commercial Salt 
Co., the lessees, and Palmer, Mann & Co., Ltd. 

By an underlease dated Aug. 6, 1918, the L. Salt Works were demised to the 
defendants, the Commercial Salt Co., Ltd., for twenty-one years less one day. The 
Commercial Salt Co., Ltd., thereby covenanted not to assign, transfer, underlet or 
part with the possession of the premises without the consent in writing of the 
lessor, and the underlease contained the usual proviso for re-entry on hives of any 
of the covenants. The plaintiff, as assignee of the reversion, brought this action 
= Lai the defendants, the Commercial Salt Co., Ltd., Palmer, Mann & Co., and 
ones inte & a Ltd., for possession of the premises demised on the ground 
Pa ae Salt Co., Ltd., had committed a breach of the covenant not 

assign without the consent of the plaintiff as lessor by parting with possession 
of the premises to the defendant firm, Palmer, Mann & Co., and/or the defendants, 
Sri Mann & Co., Ltd., without such consent, and that since March, 1922, the 

efendant firm and/or the defendants, Palmer, Mann & Co Ltd had been and 
still were in possession of the premises. In the joint detanas 6 the detadiaall firm 
and the defendant company, they denied that the LL. Salt Works had ever been 


A 
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transferred, underlet or the possession thereof parted with by the Commercial 
Salt Co., Ltd., to those defendants, or either of them, and alleged that the Com- 
mercial Salt Co., Ltd., had been at all material times in possession of the premises, 
but the defendants, Palmer, Mann & Co., Ltd., alleged that they had an interest 
in the premises as holders of the debentures of the Commercial Salt Co., Ltd., 
which contained a floating charge on the undertaking of the Commercial Salt Co., 
Ltd. On an application to Russet, J., by the plaintiff for discovery against the 
defendant firm, Palmer, Mann & Co., who denied that they had been or were in 
possession of the L. Salt Works or had any interest whatever in them, Russe, J., 
held that, though in accordance with the decision in Earl of Mexborough v. Whit- 
wood U.D.C, (1), the court would not grant discovery in aid of a claim for forfeiture 
of a lease, as the defendant firm denied any interest in the premises and did not 
claim to be in possession by virtue of any derivative title under the lease, the action 
as against them not being one for forfeiture, an order for discovery, following the 
decision in Earl of Powis v. Negus (2), could and would be made against the defen- 
dant firm. 


W. A. Greene, K.C., and C. W. Turner for the defendants. 
C. A. Bennett, K.C., and H. M. Giveen for the plaintiff. 


SIR ERNEST POLLOCK, M.R.—This is an appeal from a decision of RussEun, 
J., of Oct. 17 of this year ordering discovery as against the defendants who appeal. 
The case is, to my mind, of the simplest kind. The claim of the plaintiff is as 
assignee of the reversion made upon a lease dated Aug. 6, 1918, which contained 
a covenant that the lessees would not assign, transfer, underlet or part with posses- 
sion of the demised premises or any part thereof without the previous consent in 
writing of the lessor. That lease, prima facie, runs for twenty-one years from 
June 24, 1913, less one day—that is, until 1934. The plaintiff was the assignee 
of the reversion, and he claims now to be entitled to re-enter upon the premises, 
and he claims possession of the premises and damages and mesne profits against 
all these three defendants, the Commercial Salt Co., Palmer, Mann & Co., and 
Palmer, Mann & Co., Ltd. He does not differentiate at all the nature of his 
claim against any of them; he seeks to have possession of the premises. So long 
as that lease is outstanding he, as assignee of the reversion, does not appear to have 
upon his statement of claim any claim or right to possession of the premises, but 
he says that as a matter of fact there has been a forfeiture of that lease because 
there has been a transfer or underlease or parting with possession of the premises 
without the permission and consent of the lessor, and in his particulars he says 
that the transfer, underletting and parting with possession is the letting into 
possession of the second defendants, or alternatively, the third defendants. It 
appears to me quite clear that the plaintiff’s claim therefore is that in consequence 
of the breach of the covenant contained in the lease there has been a forfeiture 
whereby a right to re-enter has accrued to him, and which has given him the right 
to possession as against all these three defendants. That being so, it appears that 
his claim against not only the first, but as against the second and third defendants 
is for a forfeiture. as 

The rule about discovery is clearly laid down in Earl of Mexborough v. W hitwood 
U.D.C. (1). In that case, summarising a well-known rule obtaining both in 
common law as well as in equity, Lorp Esuer says this ({1897] 2 Q.B, at p. 17: 


‘Where in any action an issue is raised solely for the purpose of obtaining 
judgment for a forfeiture of land the court will not with regard to that issue 
make any order either for discovery of documents or for the administration of 
interrogatories. There may be an action where that is one of the issues and 
there are other independent issues, and the court may with regard to those 
other issues make an order for discovery of documents and interrogatories, but 
on the issue relating to forfeiture I think the court will not make such an order 
when, as in the present case, the sole issue raised is whether there has been 
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a forfeiture, I think no order can be made in favour of the plaintiff either for 
discovery of documents or for the administration of interrogatories. 


In other words, it will not assist by granting an order for discovery. The antiquity 
of that rule has been brought to our notice by counsel for the defendants who has 
called our attention to the fact that in the days of Lorp Harpwicke in the case that 
he cited, Smith v. Read (3), it was pointed out that the rule does not apply to 
eases in which a man must suffer if he makes the discovery, but where he may 
be subject to a penalty, or to a forfeiture, and the width of the rule, I think, is 
well laid down in the judgments which appear in the Harl of Mexborough’s Case (1). 
I do not wish to repeat them because they are set out at large there. 

In the present case Russet, J., followed Earl of Powis v. Negus (2), in which 
SarGant, J., allowed a subpoena duces tecum. But Sareanr, J., held that the rule 
laid down in the Earl of Mexborough’s Case (1) was a good and binding rule, and he 
did not purport in any way to question it at all. All that happened was that, from 
the pleadings and issues there raised, he did not hold that in that particular case 
there was a forfeiture or penalties involved in the particular issue, and he found 
himself able to make an order for a subpoena duces tecum. The case cannot be 
used as in any way impinging upon or cutting down or altering or varying the rule 
laid down in the Earl of Mexborough’s Case (1). All that we have to consider here, 
therefore, is whether or not in the present case there is a claim for forfeiture which 
falls within the rule laid down in the Earl of Mexborough’s Case (1). For the 
reasons which I have given I think the present case clearly falls within that rule, 
and therefore that Earl of Powis v. Negus (2) does not apply, and that no order for 
discovery ought to be made in accordance with the rule. Therefore, Russe1u, J.’s 
order must be discharged and the appeal allowed with costs. 


WARRINGTON, L.J.—I am of the same opinion. There is a very well-known 
rule that where in any action an issue is raised solely for the purpose of obtaining 
judgment for the forfeiture of land the court will not with regard to that issue 
make any order either for the discovery of documents or for the administration 
of interrogatories. In the present case RusseLy, J., has made an order for dis- 
covery of documents against one of three defendants to an action for possession 
of land, and the question is whether in making that order Russet, J., was depart- 
ing from the rule to which I have referred. In making the order as he did the 
learned judge purported to follow as binding him a decision of Sarcant, J., in 
Earl of Powis v. Negus (2). 

In my opinion, in this case there is one issue and one issue only as between the 





plaintiff and all the defendants, and that is whether the lease, subject to which ~ 


the plaintiff himself alleges that he takes his title to possession of the land, is still 
existing or has been determined by the exercise by the plaintiff of his right to 
re-enter, As regards the first defendants, the Commercial Salt Co., of soared the 
issue is direct; there is no question about that being an issue of forfeiture or no 
forfeiture. It is exactly the same with regard to the other defendants, because 
the plaintiff alleges that the other defendants are in possession under an a of the 
first defendants, the lessees, which gives rise to his right to determine the lease; 
therefore, it is as much a claim to forfeiture against these defendants as it is anita 
the original lessees. It seems to me, as I have said already, that there is one 
issue and one issue only as between the plaintiff and all the Jétendantee is the 
plaintiff entitled to re-enter and determine the lease? So far as the views I have 
git is concerned, it is impossible for the decision in Earl of Powis v. Negus 
: ) s ia the decision in the present case, and with all respect to SARGANT, 
ess te) some difficulty in understanding how he arrived in that case at 
€ conclusion at which he did that there was no claim for forfeiture against th 
defendants, who were then in possession. Referring to the pleadin <e : : 
and I think his judgment depends upon this: ‘It appeais to dela thei pire 
was a mere denial of the allegation that they are in possession.’? With ‘al oor 
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to the learned judge, I do not understand that. In that case as in the present 
the possession of these defendants, as alleged by the plaintiff, was under an act 
of the lessee, resulting in conferring upon the plaintiff the right to determine the 
lease, and it seems to me in that case as in this the claim with all respect was 
really against those defendants for forfeiture as much as it was against the original 
lessee. In my opinion the order of RusseLt, J., founded on Earl of Powis v. 
Negus (2) was wrong and must be discharged. 


SCRUTTON, L.J.—This is an appeal against an order made by Russrtn, J., in 
an action for possession. His order is against the defendants, and orders them 
to discover documents. The objection made to it is that the claim is one for 
forfeiture, and in an action for forfeiture the court does not grant discovery to 
help the person claiming forfeiture, and Russeuu, J., without expressing an opinion 
of his own, has treated himself as bound by a decision of Saraant, J., in Earl of 
Powis v. Negus (2), allowing an order for discovery in such a case. 

The common law abhors penalties and leans against forfeitures. We are bound 
by the decision of this court in Earl of Merborough v. Whitwood U.D.C. (1), to the 
effect that in an action for forfeiture and breach of covenant the court will not 
grant discovery, and I personally do not find it necessary to go through the cases 
cited to us by counsel for the defendants to convince us that the order of the 
Court of Appeal was right. That being the rule, one looks at this action to see 
what it was, and I find that the plaintiff alleges himself to be an assignee of a 
reversion of a term expiring in 1934, and he claims possession. So far he puts 
himself out of court because he shows that he has no immediate right to posses- 
sion of the premises that he is claiming. He therefore goes on to complete his 
case by alleging that the term on which his reversion is expectant contained a 
covenant against assigning without the consent of the landlord and a power of 
re-entry if that covenant were broken. He then alleges that of the three defen- 
dants against whom he is bringing the action one has assigned in breach of that 
covenant, and the other two have entered under the agreement and are in posses- 
sion. That claim appears to me one which can only be effective if it involves 
forfeiture of the term on which this reversion is expectant for breach of a covenant, 
together with forfeiture of any derivative rights obtained from that assignment; 
and it would appear, therefore, unless there is some reason to the contrary, clearly. 
to come within the rule that the courts which lean against forfeitures will not 
grant procedure to assist the person claiming forfeiture and will therefore not grant 
discovery to assist that claim. 

When I look at the decision of Sarcant, J., in Earl of Powis v. Negus (2), which 
Russewu, J., followed, I find the last two lines of the headnote are: 


‘Because the two defendant companies did not claim to be in possession by 
virtue of any derivative title under the lease, so that the action against them 
was not for forfeiture.”’ 


That particular line of argument I am unable to follow. I do not see how it alters 
what the claim is, which appears on the statement of claim, to say what sort of 
defences the defendants raised to it. The claim remains what it is on the claim: 
“T claim that I had a right to possession in 1934 which has become a right to 
possession in 1924 because the holder of the term has broken the covenant upon 
which he holds the term, and I have issued a writ which is equivalent to re-entry, 
and therefore the term is now mine and the right of the defendants is forfeited.” 
That really constitutes the whole of my criticism of the judgment of SARGANT, J., 
because the headnote is founded upon his phrase that the defendants expressly deny 
something, and, therefore, it appears to him that the action against them is not 
one for forfeiture at all. What the action against them is is determined by the 
statement of claim, and the statement of claim appears to me to be obviously based 
upon a forfeiture of the term which the claim alleges. For these reasons I agree 
with my learned brother Warrington; I do not think the decision of the Earl of 
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Powis v. Negus (2) can stand. I think it is wrongly decided, and, therefore, that A 


. t be allowed. 
this order which was based upon it must also go and the appeal Sc wed ieaie 


Solicitors: Clapham, Fraser & Williams; Bulcraig & Davis. 
[Reported by G. P. Lanaworrny, Esq., Barrister-at-Law. | 
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Re WHITE. KNIGHT v. BRIGGS C 


[Cuancery Division (Russell, J.), December 14, 1924] 


[Reported [1925] Ch. 179; 94 L.J.Ch. 211; 1382 L.T. 481; 
69 Sol. Jo. 213] 


Will—Incorporation of existing document by reference—Codicil settling bequest 

“as in former will’’—Former will identifiable by parol evidence—Admissi- D 

bility of evidence. 

On Jan. 23, 1924, a testator executed, with the formalities required for a 
will, instructions to his solicitor to prepare a codicil, but died before the codicil 
could be prepared, leaving his last will dated Nov. 29, 1922. The instructions, 
which were admitted to probate as a codicil to the 1922 will, were as follows: 
“Instructions for codicil to the will of X. Settle bequest to sister, Mrs. B., E 
as in a former will, but so as to give her only a protected life interest equivalent 
to what is known as an alimentary provision according to Scottish law.” 

The solicitor gave evidence that the testator had executed several former wills, 

but only one, dated Oct. 29, 1920, which the solicitor had, containing a settled 
bequest in favour of Mrs. B. By the 1922 will the testator had directed three- 
twentieths of his residuary estate to be held on trust for Mrs. B., but the trusts F 
there declared were different from those of the settled bequest in favour of 
Mrs. B. in the 1920 will. 

Held: (i) the instructions of Jan. 23, 1924, were a disposition by reference 
which purported to include another document, namely ‘‘a former will’’; that 
document could be identified with certainty as an existing document, i.e., the 
1920 will; and parol evidence was admissible to identify it: Allen v. Maddock G@ 
(1) (1858), 11 Moo.P.C.C. 427, applied; University College of North Wales 
v. Taylor (2), [1908] P. 140, explained and distinguished; (ii) the bequest of 
residue to Mrs. B. was to be construed as if the testator had executed a 
codicil prepared by the solicitor in accordance with the 1924 instructions, and 
so this bequest was to be held on the trusts declared in the 1920 will. 


Notes. As to codicils, see 34 Hatspury’s Laws (2nd Edn.) 97 et seq.; as to the H 
incorporation of documents in a will by reference, see ibid., 167. 
44 Dicrst 394. 

Cases referred to: 
(1) Allen v. Maddock (1858), 11 Moo.P.C.C. 427; 31 L.T.O.S. 859; 6 W.R. 825: 
14 E.R. 757, P.C.; 44 Digest 243, 698. . 
(2) University College of North Wales v. Taylor, [1908] P. 140; 77 L.J.P. 20; 
98 L.T. 472; 24 T.L.R. 29; 52 Sol. Jo. 44, C.A.; 44 Digest 241, 675. 
Also referred to in argument : 
Re Campbell's Trusts, Public Trustee v. Cam 
433; 127 L.T. 236; 48 Digest 602, 495. 
Re Fitzgerald, Surman v. Fitzgerald, [1904] 
266; 52 W.R. 432; 20 T.L.R. 382; 48 § 
865, 334. 


For cases see 


pbell, [1922] 1 Ch. 551; 91 L.J.Ch. 


1 Ch. 578; 78 L.J.Ch. 436; 90 L.T. 
ol. Jo. 849, C.A.; 11 Digest (Repl.) 
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Smart v. Prujean (1801), 6 Ves. 560; 31 E.R. 1195, L.C.; 44 Digest 238, 648. 
Trew v. Perpetual Trustee Co., [1895] A.C. 264; 64 L.J.P.C. BOVIS TsT. 241s 

43 W.R. 636; 11 T.L.R. 259; 11 R. 428, P.C.; 48 Digest 607, 525. 
Adjourned Summons. 


The facts are stated in the headnote and the judgment. 


J. V. Nesbitt for the trustees. 
Rawlence, Morton, Beebee, Cecil Turner, and Farwell for other parties interested. 


RUSSELL, J.—This summons raises a puzzling question, namely, who are the 
persons beneficially interested in the three-twentieths of the residuary estate of 
the testator, which, by his will dated Nov. 29, 1922, he directed to be held in 
trust for his sister, Mrs. Briggs. A codicil dated Jan. 23, 1924, has been admitted 


to probate. The testator died four days later. The codicil is in the following 
terms : 





‘Instructions for codicil to the will of Robert Cecil White. Settle bequest to 
sister, Mrs. Briggs, as in a former will; but so as to give her only a protected 


life interest equivalent to what is known as an alimentary provision according 
to Scotch law.”’ 


The circumstances in which it came into existence, and in which it was signed 
and witnessed by the testator’s solicitor and doctor are detailed in the solicitor’s 
affidavit as follows: ‘‘On Jan. 23, 1924, I received a message from the said 
testator’s medical attendant, Dr. Miller, that the said testator was very ill and 
wished to see me. I accordingly went to the said testator’s place of residence 
and saw him in bed. The said testator was so ill that he could only speak with 
great difficulty, and had to be held by Dr. Miller and revived with restoratives 
during the few moments in which I was conversing with him. I cannot say that 
the language of the said codicil represents the exact words used by the testator. 
The said codicil is in my handwriting and was hurriedly written down by me in the 
said testator’s presence. I wrote down the said codicil after inquiring of the 
testator what he desired me to do. The said codicil is in the form of instructions 
and was written by me with a view to the preparation of a more formal codicil. 
At the time when I wrote down the said codicil I fully anticipated that the said 
testator would recover from his said illness as I knew he had recovered from 
other illnesses of a similar nature, and I had previously been told by Dr. Miller 
that he expected the said testator to recover. When I wrote down the said 
codicil I had a recollection that one and one only of the two wills which I had 
prepared for the said testator prior to the said will of Nov. 29, 1922, contained 
provisions under which the property thereby given to the defendant, Mysie Evelyn 
Briggs, was settled and that the said two wills were in the possession of ae firm ; 
but I could not remember the precise terms or the precise date of the prior will 
in question. I asked the said testator to sign the said codicil in case he should 
die before I had an opportunity of putting the same into a proper shape by refer- 
ring to the said testator’s previous testamentary dispositions which I had not 
with me at the time. Before the said codicil was signed by the said testator I read 
it through to him and the said codicil was witnessed by the said testator’s doctor 
and myself.’’ The testator died before the formal codicil could be prepared and 
executed. 

The first question to consider is the construction of the document signed on 
Jan. 23, 1924. It does not in terms purport to make a disposition of property. 
It only purports to be instructions to someone to prepare a document containing 
a disposition of property in accordance with those instructions. But it must be 
construed as an instrument disposing of property. How? In my opinion it must 
be construed as a direction by the testator that the property bequeathed by the 
will to Mrs. Briggs was to go and be enjoyed as it would have ce and = 
enjoyed if he had executed a codicil prepared in pursuance of t : Habebeanner 
then given to settle it as in a former will. That is a disposition by reference whic 
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another document, and a document obviously already 
If that document is capable of being identified, 
evidence is admissible for the purpose of identification ; and if the document is 
identified, the disposition is defined and complete. It is at this point that the 
main difficulty arises. It is said that the words “a former will’’ would equally 
apply to any former will of the testator, which contained a settlement of * ee 
to Mrs. Briggs, that there might be several former wills each containing different 
trusts for such a settled bequest, and that it is impossible to say how many former 
dition to those actually known to have existed, had been executed by 
the testator. Indeed, it is truly said and the evidence shows that the testator had 
made divers testamentary dispositions with the assistance of divers legal advisers 
in different parts of the globe. Nevertheless, if the document which is called ‘a 
former will’’ can be identified, all uncertainty disappears. Can it be identified ? 
In my opinion it can. The bequest is to go as if the testator had executed a 
codicil prepared in pursuance of the instructions then given. I am entitled to 
know to whom the instructions were given, and the answer is, Mr. Knight. There- 
fore the bequest is to go as if the testator had executed a codicil prepared by Mr. 
Knight in pursuance of the instructions then given to Mr. Knight. I am next 
entitled to know whether there was a document in existence properly described 
as a ‘former will’’ by reference to which Mr. Knight, acting on those instructions, 
could prepare a codicil to carry out those instructions. The answer on the evidence 
is, Yes. There was such a document, namely, a will of Oct. 29, 1920, containing a 
settled bequest in favour of Mrs. Briggs and others which had been prepared by 
and was then in the custody of Mr. Knight. 

I am next entitled to know whether there was any other document in existence 
properly described as ‘‘a former will’’ by reference to which Mr. Knight (acting 
on those instructions) could prepare a codicil to carry out those instructions. The 
answer on the evidence is, No. There was only one such document, namely, the 
will of Oct. 29, 1920. Before Mr. Knight could have prepared a codicil to carry 
out his instructions by reference to any other former will, if any such existed, he 
would have required fresh or additional instructions. That the instructions given 
were final and complete is shown by the fact that the testator executed them as a 
testamentary disposition. In these cireumstances the document ‘‘a former will” 
is not only capable of identification, but, in my opinion, has been identified by 
properly admissible evidence. Had there been more than one former will contain- 
ing a settled bequest to Mrs. Briggs by reference to which Mr. Knight could, 
without further instructions, have prepared the codicil, the position no doubt 
would have been different; but the circumstances properly proved to exist in the 
present case leave no doubt in my mind as to the instrument referred to by the 
testator. To quote the language of the Privy Council in Allen v. Maddock (1): 


632 
purports to incorporate 
existing, namely, a former will. 


wills, in ad 


“The result of the authorities both before and since the late Act, appears to be, 
that when there is a reference in a duly executed testamentary instrument to 
another testamentary instrument by such terms as to make it capable of identi- 
fication, it is necessarily a subject for parol evidence, and that when the parol 
evidence sufficiently proves that, in the existing circumstances, there is no 
doubt as to the instrument, it is no objection to it that, by possibility, cireum- 
stances might have existed in which the instrument referred to could not have 
been identified.’’ 


It was said that the decision of the Court of Appeal in the University College of 
North Wales v. Taylor (2) was an authority that no evidence was admissible in 
the present case to identify the document. I do not agree. All that was decided 
in that case was that in order to admit evidence to identify a document referred 
to in a will, the reference must be to an existing document, and that evidence is 
not admissible if the will on construction may refer to a future document. 

The result down to this point is that I hold that the words ‘‘a former will’’ mean 
the will of Oct. 29, 1920. No difficulty arises by reason of the reference to an 
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alimentary provision according to Scottish law which it was said was void in 
English law. Those words are used by the testator as merely descriptive of a 
protected life interest. Another way of reaching the same result would be to 
construe the codicil upon the footing that the instructions to Mr. Knight are for 
him to settle the bequest as he (Mr. Knight) had settled it in a former will of the 
testator. If this be a reasonable construction, and, in my opinion, it is, the former 
will is clearly identifiable and identified by the admissible evidence. A further 
question next arises. By the will of Oct. 29, 1920, cl. 4, the testator bequeathed 
to his trustees a sum of £3,000 for the benefit of Mrs. Briggs during her life for 
her separate use without power of anticipation unless and until certain events 
should happen. After the determination of her life interest during her life there 
was during the remainder of her life a discretionary trust in favour of various 
persons (including Mrs. Briggs) the income so far as not applied under the dis- 
cretionary trust to be held upon such trusts as would be applicable thereto if Mrs. 
Briggs were dead. After her death the £3,000 was to ‘‘fall into and form part 
of my residuary estate and go accordingly.’’ The trusts declared of the residuary 
estate by cl. 5 were for the benefit of the testator’s brother, Arthur Silva White, 
his wife and children. It was argued that the effect of the codicil of Jan. 23, 
1924, was to dispose of Mrs. Briggs’ three-twentieths after her death upon 
the trusts of the testator’s residuary estate as declared by his last will and not 
upon the trusts declared of residue under the will of Oct. 29, 1920. The result of 
this would be, it was said, that upon the death of Mrs. Briggs her three-twentieths 
would devolve in seventeenths upon the residuary legatees (other than Mrs. Briggs) 
in the proportions mentioned, Arthur Silva White's share being settled in the same 
way as his original three-twentieths. I cannot accede to this contention. In my 
opinion, what the testator has said is that Mrs. Briggs’ three-twentieths are to be 
settled upon the trusts declared of her bequest in the former will, that is to say, 
that upon her death they are to devolve upon the trusts declared in cl. 5 of the 
will of Oct. 29, 1920. 

In the result I declare that upon the true construction of the will and codicil 
the three-twentieths share of residue by the will directed to be held upon trust 
for Mrs. Briggs, ought to be held by the plaintiff during the lifetime of Mrs. 
Briggs upon the same trusts and subject to the same powers and provisions as are 
declared and contained by and in cl. 4 of the will of Oct. 29, 1920, of and concern- 
ing the sum of £3,000 therein mentioned, and after her death upon the same 
trusts and subject to the same powers and provisions as are declared and contained 
by and in cl. 5 of the same will of, and concerning the property therein described 
as ‘‘my residuary estate.’’ The costs of all parties will be taxed and paid out 
of the testator’s residuary estate. 


Solicitors: Sole, Sawbridge & Co.; Cutler & Allingham. 
[Reported by J. L. Denison, Esq., Barrister-at-Law.] 
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MICHAEL ABRAHAMS, SONS & CO. v. BUCKLEY 


[Krve@’s Bencu Diviston (McCardie, J.), March 3, 24, 1924] 
[Reported [1924] 1 K.B. 903; 93 L.J.K.B. 608; 181 L.T. 412; 
68 Sol. Jo. 596] B 


Solicitor—Costs—Wife’s costs—Liability of husband—Divorce proceedings—Need 
for solicitor to prove that he acted reasonably and diligently—Need to prove 
husband's guilt. 

The defendant’s wife consulted the plaintiffs, a firm of solicitors, with a 
view to her instituting divorce proceedings against the husband. She told 
them that the defendant had been guilty of cruelty and adultery and instructed 
them orally to take steps to obtain the necessary evidence for divorce pro- 
ceedings. They believed that the wife was truthful and trustworthy, and 
employed inquiry agents to watch the defendant. A petition for divorce was 
drafted, but the divorce proceedings were discontinued. Later, the parties 

considered the terms of a deed of separation, but a formal deed wag never 

executed by the parties. The wife had no property of her own, but she D 
received the income of the marriage settlement fund out of which she educated 
and maintained the child of the marriage, and she was under a moral obligation 
to support near relatives. When she consulted the plaintiffs her financial state 
was critical. The plaintiffs were not paid for the professional services which 
they rendered to the wife, and so they brought an action against the husband 
on a bill of costs in respect of those services. 

Held: to entitle a solicitor to recover costs from the husband in a case like 
the present he must prove that he acted on reasonable grounds, had made 
adequate inquiries, and showed proper diligence and full care; it was not 
necessary for him to prove that the husband was guilty of cruelty or had 
committed adultery and so he did not have to show that the wife had procured Fi 
a decree in her favour; the plaintiffs-had acted reasonably, and, therefore, they , 
were entitled to recover the costs from the defendant. 

Dictum of Maruew, J., in Taylor v. Hailstone (1) (1882), 52 L.J.K.B. 101, 
and Turner, L.J., in Re Hooper (2) (1864), 2 De G.J. & Sm. 91, disapproved. 

Quere whether, if the wife had been of independent means, the husband 
would still be liable to pay the costs. i 


; 
Notes. Cf. Durnford v. Baker (20), ante, p- 809, and H. S. Wright and Webb v. 
Annandale, [1930] All E.R.Rep. 409, where it was held that, although the solicitor 
had acted reasonably, he could not recover costs from the husband if the wife had 
been guilty of even one act of adultery albeit unknown to the solicitor. 
Distinguished : Durnford v. Baker (20), ante, p- 809. Considered: J. N. Nabarro 
d Sons v. Kennedy, [1954] 2 All E.R. 605. HH 
As to implied authority of wife to pledge husband’s credit for costs, see 19 
Haussury’s Laws (8rd Edn.) 867-869; and for cases see 27 DicEst (Repl.) 197-200. 
Cases referred to: 
(1) laa (1882), 52 L.J.Q.B. 101; 47 L.T. 440; 27 Digest (Repl.) ’ 
(2) Re Hooper, Baylis v. Watkins (1864), 2 De G.J. & Sm. 91; 83 L.J.Ch. 300; 
9 L.T. 741; 10 Jur.N.S. 114; 12 W.R. 824; 46 E.R. 309, L.JJ.; 27 Digest 
(Repl.) 198, 1577. . . 
(3) Robertson v. Robertson and Favagrossa (1881), 6 P.D. 119; 51 L.J.P. 5; 45 
L.T. 237; 29 W.R. 880, C.A.; 27 Digest (Repl.) 570, 5258. a 
(4) Kemp-Welch v. Kemp-Welch and Crymes, [1910] P. 238; 79 L.J.P. 92; 102 
L.T. 787; 26 T.L.R. 464, C.A.; 27 Digest (Repl.) 534 4795 wor 
(5) Shepherd v. Mackoul (1813), 3 Camp. 826, NP. < 97 Dias (Repl.) 200, 1595. 
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(6) Grindell v. Godmand (1836), 5 Ad. & El. 755; 2 Har. & W. 339; 1 Nev. & 
P.K.B. 168; 6 L.J.K.B. 31; 111 E.R. 1351; 27 Digest (Repl.) 201, 1596. 
(7) Brown v. Ackroyd (1856), 5 E. & B. 819; 25 L.J.Q.B. 198; 26 L.T.O.S. 215: 
2 Jur.N.S. 283; 4 W.R. 229; 119 E.R. 686; 27 Digest (Repl.) 197, 1568. , 
(8) Turner v. Rookes (1839), 10 Ad. & El. 47; 2 Per. & Dav. 294; 8 L.J.Q.B. 211; 
113 E.R. 18; 27 Digest (Repl.) 201, 1597. 
(9) Rice v. Shepherd (1862), 12 C.B.N.S. 332; 6 L.T. 482; 142 E.R. 1171; 27 
Digest (Repl.) 200, 1587. 
(10) Wilson v. Ford (1868), L.R. 3 Exch. 63; 37 L.J.Ex. 60; 17 L.T. 605; 16 
W.R. 482; 27 Digest (Repl.) 198, 1572. 
(11) Ottaway v. Hamilton (1878), 8 C.P.D. 393; 47 L.J.Q.B. 725; 88 L.T. 925; 
42 J.P. 660; 26 W.R. 783, C.A.; 27 Digest (Repl.) 198, 1575. 
(12) Stocken v. Pattrick (1873), 29 L.T. 507; 27 Digest (Repl.) 198, 1569. 
(13) Flower v. Flower (1873), L.R. 3 P. & D. 132; 42 L.J.P. & M. 45; 29 L.T. 
253; 21 W.R. 776; 27 Digest (Repl.) 567, 5203. 
(14) Franklin v. Franklin and Minshall, [1921] P. 407; 90 L.J.P. 306; 126 L.T. 
110; 37 T.L.R. 894; 27 Digest (Repl.) 509, 4522. 
(15) Otway v. Otway, Otway v. Otway and Hoffer (1888), 13 P.D. 141; 57 L.J.P. 
81; 59 L.T. 153; 4 T.L.R. 523, 534, C.A.; 27 Digest (Repl.) 439, 3689. 
(16) Ex parte Moore (1845), De G. 173; sub nom. Re Westrupp, Ex parte Moore, 
14 L.J.Bey. 19; 4 Notes of Cases Supp. 1; 5 L.T.0.S. 313; 9 Jur. 604, 
Ct. of R.; 27 Digest (Repl.) 197, 1566. 
(17) Cale v. James, [1897] 1 Q.B. 418; 66 L.J.Q.B. 249; 76 L.T. 119; 617. E 
230; 45 W.R. 317; 13 T.L.R. 169, D.C.; 27 Digest (Repl.) 200, 1589. 
(18) Cobbett v. Wood, [1908] 2 K.B. 420; 77 L.J.K.B. 878; 99 L.T. 482; 24 
T.L.R. 615; 52 Sol. Jo. 517, C.A.; 42 Digest 153, 1530. 
(19) Ladd v. Lynn (1837), 2 M. & W. 265; Murp. & H. 27; 6 L.J.Ex. 73; 1 Jur. 
42; 150 E.R. 755; 27 Digest (Repl.) 201, 1600. 
(20) Durnford v. Baker, ante, p. 309; [1924] 2 K.B. 587; 93 L.J.K.B. 866; 132 
L.T. 35; 40 T.L.R. 757; 68 Sol. Jo. 790, C.A.; 27 Digest (Repl.) 199, 1579. 


Action tried by McCarpig, J. 

The plaintiffs, who were a firm of solicitors, claimed a sum of £125 from the 
defendant on a bill of costs for work done and money expended as solicitors for 
the defendant’s wife. 

On Mar. 25, 1920, the defendant’s wife, who was at the time nominally 
living with the defendant, consulted Mr. Harry Abrahams, of the plaintiffs’ 
firm, with reference to her matrimonial affairs. She alleged that the defendant 
had misconducted himself and had been guilty of cruelty towards her. She 
gave oral instructions to the plaintiffs to take steps to obtain the necessary 
evidence for divorce proceedings. Mr. Abrahams decided that she had been 
truthful and trustworthy about what she had told him and employed inquiry 
agents to watch the defendant. In September the plaintiffs received reports from 
the inquiry agents. A petition for divorce was drafted, but divorce proceedings 
were eventually discontinued. In October, 1920, the parties met and considered 
the terms of a deed of separation. On this and a later date it was alleged that the 
defendant promised to pay his wife’s present and future costs in the matter to the 
plaintiffs. The defendant's wife had no property of her own, but the defendant 
paid her various allowances. The formal deed of separation was never executed by 
the parties. The plaintiffs contended that in the circumstances the defendant was 
liable to pay the bill of costs on the ground that the services rendered to his wife 
were in the nature of necessaries. The defendant disputed liability and denied 
that he had agreed to pay the bill of costs. He also denied his wife’s allegations 
and said that there was no necessity for incurring the costs. He further pleaded 
that his wife had a reasonable allowance. 


H. M. Giveen for the plaintiffs. 
Malcolm Hilbery for the defendant. 
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Mar. 24. McCARDIE, J., read the following judgment.—The plaintiffs, who 
are solicitors, claim from the defendant, Mr. Abel Buckley, a sum of about £125 
for work done and moneys expended in circumstances I will briefly state. In 
March, 1920, the defendant’s wife called on the plaintiffs for professional advice. 
She saw Mr. Harry Abrahams. He took from her a full statement of her allegations 
of cruelty and adultery against her husband. Mr. Abrahams has had a wide and 
long professional experience of matrimonial litigation and disputes. He questioned 
Mrs. Buckley closely. He tested the details. He formed the view that she was 
telling him the truth. Mr. Abrahams decided that it was necessary, inter alia, to 
secure adequate proof of the adultery alleged. He at once instructed a firm of 
inquiry agents to observe and report. I have read their reports. In April, 1920, 
Mrs. Buckley fell seriously ill and matters were suspended for some time. At the 
beginning of September, 1920, Mr. Abrahams saw Mrs. Buckley again, and 
thenceforward interviews were frequent. Many inquiries were made. The inquiry 
agents were instructed to resume their work, and their further reports are before 
me. ‘They contain evidence which I need not specify. Counsel was then instructed 
to prepare a petition for divorce against Mr. Buckley. He did so. I have read 
the draft. It contains definite charges of adultery on several dates and a number 
of allegations of cruelty against the husband. I abstain from indicating the 
details of those allegations. The husband learnt that divorce proceedings were 
contemplated. Negotiations ensued between the plaintiffs (on behalf of Mrs. 
Buckley) and a well-known firm of solicitors (on behalf of Mr. Buckley) for a deed 
of separation, whereby publicity of a divorce petition might be avoided. I need 
not describe the course of negotiations. A draft agreement was signed by both 
husband and wife in November, 1920, subject to the preparation by the respective 
solicitors of a formal deed. That formal deed has never been signed owing to 
disputes on detail. The husband, however, paid various instalments of the 
separation allowance. The parties are still apart. Litigation is proceeding between 
them which does not touch this case. Such are the broad facts. The plaintiffs’ 
bill of costs is in respect of the matters I have outlined. I need add a few matters 
only. 

When Mrs. Buckley first called on the plaintiffs she was nominally living with 
her husband. She had not then left him, but husband and wife were on terms 
of enmity. Mrs. Buckley has no property of her own. Her husband, however, 
allowed her to receive the income of a certain marriage settlement fund. It 
amounted to about £340 a year. Out of this, however, she had to maintain and 
educate the child of the marriage, and she had also, as a moral obligation, to 
support certain relatives. Her husband was supposed to have an income of some 
thousands a year. He lived beyond it. He was pressed for debt. His wife had 
sold many of her jewels to mect her husband's obligations. She received no fixed, 
or indeed any, allowance for dress and the like. Her monetary position when she 
asked the advice of the plaintiffs was critical. I need say no more about her 
financial state. I am satisfied that the plaintiffs looked to the husband and not to 
the wife for their costs in spite of the fact that by the help of friends or otherwise 
she paid them two sums of £20 and £30 on account. At the trial before me the 
wife stated on oath that her allegations against the husband were true. He denied 
them. He disputed the alleged adultery. Neither side proffered me the full 
testimony which would be necessary ere I should finally decide whether in fact the 
defendant was guilty of adultery, and as to the cruelty the evidence was given in 
the broadest way. I do not expressly determine the questions of adultery or 
cruelty. Neither side asked me to do so. I am, however, fully satisfied, first, that 
ample ground existed for asking the Divorce Court to determine whether the 
charges against the husband of adultery and cruelty were well founded; secondly, 
that the plaintiffs acted with full care, proper diligence, and adequate inquiry. 
They acted on reasonable grounds. They were justified in accepting the state- 
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ments of the wife as a basis for the course they took. She did not act, I am 
satisfied, from mere irritability or passing anger or distorted mind. The plaintiffs, 
I hold, had reasonable ground for believing, and did believe, that the wife was 
entitled to seek a decree in the Divorce Court. I observed with closeness both the 
husband and wife when in the witness-box. So far as they disagree, I prefer the 
evidence of the wife. 

In the circumstances as I have stated them can the plaintiffs recover against 
the husband? Counsel for the defendant submitted strongly that the plaintiffs 
must fail. Counsel for the plaintiffs contended, with equal vigour, that the plain- 
tiffs were entitled to succeed. I need not formulate their able arguments. It is 
curious that the points at issue should be in doubt at the present day. I have 
considered the decisions cited by counsel. I have read other decisions. I am 
bound to say that the authorities seem to be in a state of some confusion. There 
are cases which appear to be adverse to the plaintiffs. I mention one case at once. 
It is Taylor v. Hailstone (1). There the plaintiff solicitor, who had acted for the 
wife in certain proceedings for a judicial separation, failed in his claim for costs 
against the husband. The suit for judicial separation never came to trial. It was 
compromised. Maruew, J., said in his judgment (47 L.T. at p. 441): 


‘Unless the necessity for the proceedings is made out in point of fact, the 
husband cannot be liable.”’ 


By this I understand the learned judge to rule that unless the wife’s allegation 
be shown to be true, to the satisfaction of the court, the solicitor cannot recover. 
I feel, however, that the words I have just quoted may be regarded as obiter dictum 
only, for I observe that the learned judge later found that the plaintiff solicitor had 
no reasonable ground for believing that the defendant’s wife was entitled to a 
judicial separation. There is another case which I should also mention at once. 
It is in Re Hooper (2). There Turner, L.J., apparently expressed a view like to 
that stated by Marnew, J., in Taylor v. Hailstone (1), though Knicur Bruce, L.J., 
abstained from an opinion on the point. The words of Turner, L.J., were, how- 
ever, again dicta only, for the court found as a fact that the wife had been frivolous 
in her assertions, and that the solicitors had failed in proper care and inquiry and 
had no reasonable ground for accepting the assertions of the wife. If the dicta I 
have cited from the two cases mentioned are correct, it would seem that the 
plaintiffs here must fail, and I cannot avoid the observation that several relevant 
decisions were not cited to Maruew, J., in Taylor v. Hailstone (1), and that several 
authorities were not before the court in Re Hooper (2). 

Half the bulk and much of the confusion of English case law springs from the 
fact that many decisions are given without adequate reference to the particular 
authorities which bear on the point at issue. If those authorities are before the 
court, then a decision, be it right or wrong, is, at all events, given with knowledge 
of the appropriate cases. If not before the court, then obscurity and inconsistency 
take a new birth. I venture now to mention the decisions as briefly as possible, 
and to deal shortly with the origin and illustrations of the rules which, in my view, 
govern a husband's liability for the legal costs incurred by the wife in such circum- 
stances as the present. It must be remembered that the right of the wife to 
commence matrimonial proceedings against the husband is co-existent with her 
right to defend such proceedings if brought by the husband against her. This 
being so, let me at once refer to Robertson v. Robertson and Favagrossa (3), heard 
before Jesset, M.R., Brerr and Corron, L.JJ. There the wife’s solicitor recovered 
against the husband the costs incurred in defending the wife, although she had 
been found guilty of adultery and a decree nisi had been made against her. Jrsset, 
M.R., said (6 P.D. at p. 122): 


‘‘Now on principle it is plain that the whole foundation of the rule depends 
on the liability of the husband to pay the necessary and fair costs of the wife's 
defence. I take it that the rule is founded on the old English law, which gave 
the whole personal property of the wife to the husband, and gave him also the 
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income of her real estate; so that in the absence of a settlement (which, as we 
all know, is a comparatively modern introduction) she was absolutely penniless, 
and, therefore, the ecclesiastical court not only provided for the costs of her 
defence, but also gave her alimony pendente lite so as to provide for her 
maintenance. Of course, the husband may say: ‘It is a hardship upon me to 
have to pay the costs of my wife’s false defence to a charge of adultery, or 
the costs of a false counter-charge against myself of adultery or cruelty,’ No 
doubt it is a hardship, but what would the wife have to say in answer? Sup- 
pose she had brought him a sum of £10,000, or £20,000, or £50,000, would 
she not have a right to say: ‘You have taken all my property from me, and 
am I to be left defenceless and not able to meet your false charge of adultery’? 
Of course, it is manifest that there must be money provided for the wife to 
defend herself, and who is to take up the defence? Only a solicitor, who must 
look for payment, not to the wife, who has nothing, but to the husband; and 
therefore it was quite right to secure him that payment by getting money paid 
into court, and finally by payment of the proper costs incurred when the suit 
was heard.”’ 


These words of JesseL, M.R., give, I think, the basic explanation of an apparent 
anomaly. They were approved by the Court of Appeal in Kemp-Welch v. Kemp- 
Welch (4). The comment is sometimes made, and may be made by some, that 
Robertson v. Robertson (83) indicates only the practice of the former ecclesiastical 
divorce courts. But the answer to this is that the ecclesiastical courts acted, to 
a wide extent, on a principle akin to the somewhat narrower principle of the 
common law. That common law principle imposes liability on a husband, under 
special circumstances, for necessaries supplied to a wife. Many authorities on this 
point are given in Leaxr on Conrracts (7th Edn.), pp. 420 et seq. I do not here 
propose to touch on the question of necessaries at common law, save in so far as 
it bears on the questions in this action. 

The earliest common law case to which I call attention is Shepherd v. Mackoul 
(5). There the wife had been violently turned out of doors by the husband. She 
exhibited articles of the peace against him. It was held that the wife’s attorney 
could recover his reasonable costs against the husband. Lorp ELLENBoROUGH said 
(3 Camp. at p. 327): 


“Tf she was turned out of doors in the manner stated, she carried along with 
her a credit for whatever her preservation and safety required. She had a 
right to appeal to the law for protection, and she must have the means of 
appealing effectually. She might, therefore, charge her husband for the neces- 
sary expense of this proceeding, as much as for necessary food or raiment.” 


Those words seem to be just. A married woman should have a fair chance of 
protecting her welfare. 

The principle stated by Lorp ELLENBorovGH has been strikingly applied in many 
later cases. Protection of the wife, however, and not the punishment of the 
husband, is the important matter. Hence in Grindell v. Godmand (6) it was held 
that the costs of indicting the husband for assault could not be recovered. Per 
Lorp CAMPBELL, C.J., in Brown v. Ackroyd (7). In Turner v. Rookes (8) it was 
again held that the wife’s solicitor could recover the costs of exhibiting articles 
of the peace against the husband who had used violence. It was so held in spite of 
the fact that the wife and husband had been separated for seven years, she living 
upon a maintenance of £112 per annum, secured to her deed by the husband. As 
Lorp Denman, C.J., said (10 Ad. & El. at p. 48): : 


ak do not see that the separate maintenance has anything to do with the 
question. She has that for other purposes; this cannot have been contem- 
plated in making the allowance.”’ 


It is to be noticed that in the three cases I have—Sheph 
pherd v. Mackoul (5), 
Grindell v. Godmand (6), Turner v. Rookes (8)—the wife had in fact proved the 
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wrongful conduct of her husband. It will be seen, however, that this question of 
actual and conclusive proof of misconduct ceases, as appears from the cases I shall 
mention, to be deemed an essential element for a cause of action by the wife's 
solicitor against the husband for costs. 

In Rice v. Shepherd (9) the solicitor sued for costs upon a retainer by the 
defendant’s wife on a petition filed by her in the Divorce Court for a judicial 
Separation on the ground of cruelty and adultery, in which the proceedings had 
been stayed. At the trial before Wis, J., the plaintiff got his judgment. Mr. 
Denman, Q.C., moved the court to enter judgment for the defendant, but on it 
appearing that the petition alleged acts, which, if proved, would make out a case 
of cruelty against the husband, the court (consisting of Erin, C.J., Wires, J., 
and other judges) refused the motion. The case is important. No proof appears 
to have been given of actual cruelty or adultery. Err, C.J., said (12 C.B.N.S. 
at p. 333): 


‘No doubt such costs come under the description of a necessary. The wife 
pledges her husband's credit at the beginning of the suit, and I see nothing in 
the practice of the Divorce Court to take away the wife’s common law rights.” 


Wites, J., said (ibid. at p. 338): 


“As to the mode of making the husband pay in the Divorce Court, that is only 
one of the numerous methods of giving a remedy. The action at common law 
is not taken away.”’ 


Rice v. Shepherd (9) followed, I think, in substance, the principle of the somewhat 
earlier case of Brown v. Ackroyd (7), where the wife had presented a suit for 
separation on the ground of alleged cruelty. She died before the suit was heard. 
Lorp CaMpBELL, C.J., said (5 EK. & B. at p. 827): 


“The rule, therefore, is that the Proctor must show that there was reasonable 
cause for instituting the proceedings; if more was required it would be merely 
illusory to say that the wife had the power to pledge her husband’s credit.”’ 


The court, however, held on the facts that there was no reasonable cause, and 
hence the claim of the solicitor failed. 

Wilson v. Ford (10) next calls for mention. There the husband actually deserted 
his wife. She consulted solicitors. They commenced a suit for restitution of 
conjugal rights. Ere it could be heard the husband died, and so no decree was 
pronounced. It was held that the wife's solicitors could recover the costs against 
the husband's executors, although, as CHANNELL, B., said: ‘‘What would have 
been the termination of the suit we cannot tell.’’ The solicitors, I point out, 
recovered (i) the preliminary and incidental costs of the suit for restitution, (ii) 
costs of obtaining counsel’s opinion in an antinuptial settlement, and (iii) costs for 
professional advice as to dealing with tradesmen and as to preventing a distress on 
furniture of the husband in the house the wife occupied. In Ottaway v. Hamilton 
(11) the wife actually obtained a decree against the husband for adultery and 
cruelty. The costs as between party and party had been taxed and paid. The 
wife’s solicitors then sued the husband for what I may call solicitor and client costs. 
Those costs fell under four main heads, namely, (i) costs of taking counsel's 
opinion and of correspondence with the wife, (ii) costs arising out of a proposal 
for the compromise of the divorce suit, (iii) payments made to detectives and 
others in obtaining information relating to the acts of adultery alleged to have 
been committed by the defendant in divers places, (iv) certain other costs. Both 
Denman, J., and the Court of Appeal held that the plaintiff could recover under 
each of the heads I have mentioned. The ratio seems reasonably clear from the 
judgments, namely, that the costs were ‘“‘necessaries,’’ and that the divorce practice 
did not affect common law rights. It seems to me to be clear also that the test 
adopted was whether the suit had been reasonably instituted. This, and not the 
success of the suit, is the test, I think, for, as BRAMWELL, L.J., pointed out, the 
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husband might die before decree pronounced. THESIGER, L.J. 

p. 403) : 
“T agree with the other members of the court that the items claimed seem to 
have been properly charged against the defendant in respect of a suit, which 
is proved by the result to have been reasonably instituted.” 


In the somewhat earlier case of Stocken v. Pattrick (12) the wife complained of 
her husband's cruelty and adultery, and consulted her solicitors. They made due 
inquiries and, having satisfied themselves that there were good grounds for institut- 
ing divorce proceedings, filed a petition for dissolution of marriage. Before the 
hearing, however, the husband and wife came to an arrangement, and a deed of 
separation was executed, whereby the husband secured the wife a yearly sum. An 
action by the solicitors against the husband for the costs incurred by the wife from 
the time she consulted them onwards was held good. Ketty, C.B., said (29 L.T. 
at p. 508) : 

“The wife has just as much right by means of an attorney to institute a suit 

for divorce, or judicial separation, upon the ground of adultery and cruelty, 

as she has to go into debt and prevail on anybody to give her food and raiment 

if her husband has deserted her and left her without the means of support.”’ 


It is to be noted that in Stocken v. Pattrick (12) the jury found that the husband 
had in fact been guilty of cruelty, but it is also to be added that they had found 
that the divorce proceedings were not needed in order to procure the deed of 
separation. The latter finding, however, was regarded by the court as immaterial. 
It was further ruled ‘by the court that the fact that the wife had a separate and 
sufficient sum for maintenance was no defence to the action. The test cannot 
therefore be, I think, whether the wife be finally successful or not. 
In Robertson v. Robertson and Favagrossa (3), JessEL, M.R., said (6 P.D. at 
p. 122): 
‘‘Now, as was observed by the learned judge in the case of Flower v. Flower 
(13), it is not the solicitor’s fault if the wife be wrong. If he himself conducts 
the litigation properly, if he fairly investigates the charges and sees a reason- 
able foundation for a defence, he is not to lose his costs and a fair remunera- 
tion, because he is not successful.” 
I agree that Jessen, M.R., was there speaking of defence. But Corron, L.J., said 
later on in the same case: 
‘When the wife has to take proceedings against the husband, or he against her, 
all her property being in him, she ought to be provided, at his expense, with 
the means of bringing her case before the court, and whether she is successful 
or not, in my opinion, the rule is to this effect, that the costs properly incurred 
in bringing her suit before the court or in defending the attack made upon her, 
ought to be paid by her husband.”’ 


Such are the words of Corron, L.J., and I may here venture to refer to my judg- 
ment in the divorce case of Franklin v. Franklin and Minshall (14) as to the duty 
of a solicitor with respect to the defence of a wife charged with adultery. See 
also Otway v. Otway (15). I may mention that in Ex parte Moore (16) the wife's 
proctor was allowed to prove, in the husband’s bankruptcy, for the wife’s costs of 
defending a suit for divoree which, owing to the insolvency of the husband, had 
been discontinued. But the question of defence may well raise other considera- 
tions. I should point out here, in Cale v. James (17) a divisional court decided, 
on the wording of the statute, that the rules indicated in the cases I have cited do 
not apply to applications made under the Summary Jurisdiction (Married Women) 
Act, 1895. I need not here analyse that decision or indicate the reasons for doubt- 
ing its correctness as to the effect of the Act of 1895. I ought to point out also 
that in Cobbett v. Wood (18) the Court of Appeal stated it to be an open question 
whether the wife’s solicitors could sue the husband for the wife’s costs when the 
petition for judicial separation had been actually heard and dismissed. The rele- 
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vant decisions do not seem to have been before the court. It should be remembered 
that a vital witness may die the day before the hearing. In the case now before 
me the points at issue in Cale v. James (17) and Cobbett v. Wood (18) do not 
arise at all. 

I now summarise my conclusions upon the law applicable to the case, where, as 
here, the wife commences the matrimonial proceedings or their preliminaries. 
First, I am of opinion, with all respect to those distinguished judges, that the 
dictum of Marnew, J., in Taylor v. Hailstone (1) and the dictum of Turner, L.J., 
in Re Hooper (2) are erroneous and opposed to the body of authority. It is not, 
in my view, necessary for the plaintiffs to here prove that the defendant was in 
fact guilty of cruelty or in fact committed adultery. Secondly, it follows, therefore, 
that it is not essential, in a case like the present, to show that the wife had 
actually procured a decree in her favour. Thirdly, it is, however, essential, in 
such a case as that now before me, for the solicitor to clearly prove that he acted 
on reasonable grounds, that he made adequate inquiries, and that he showed proper 
diligence and full care. Those are the rules which I propose to apply here. I may 
add that the old case of Ladd v. Lynn (19), in which Parke, B., apparently said 
that a deed of separation could not be called a necessary for a wife, must now be 
deemed inconsistent with later authorities. A further point was argued before me, 
namely, that if the wife here was held to have separate estate, it follows that the 
plaintiffs’ action must fail. Undoubtedly in former days the fact that a wife 
possessed separate estate or a separate maintenance, was held not to affect the 
solicitor’s right to costs against a husband. Sec, for example, Turner v. Rookes 
(8) and Stocken v. Pattrick (12). In 16 Haussury’s Laws (1st Edn.), p- 429, it is 
assumed that the old rule still prevails. This may very well be so, and see Lusu 
on Huspanpd AnD Wire (3rd Edn.), pp. 427, 428, a legal rule may often survive the 
reason for its existence, and married men nowadays may have to suffer more hard- 
ships than married women. But in cases where the wife has substantial means, or 
where there are special circumstances, it may be that the effect of the Married 
Women’s Property Acts will some day have to be considered. See Lusn on 
Huspanp and Wire (3rd Edn.), pp. 482-483. I do not decide here the point of 
law, for I am satisfied on the facts that the wife has no independent separate 
estate at all. She had not (as I earlier said) even a fixed allowance, and the income 
her husband permitted her to receive from a marriage settlement fund was con- 
sumed by her family obligations. For the reasons given, I hold that the plaintiffs, 
upon the rules of law I have ventured to state, are entitled to recover on the facts 
I have mentioned earlier. There is, however, a further point I briefly mention. 
The plaintiffs alleged that the defendant, in the autumn of 1920, had definitely 
agreed by word of mouth with the plaintiffs in the presence of the wife, to pay the 
wife’s costs. I have weighed the evidence, and I need only say that I accept the 
testimony of Mr. Abrahams and the wife against the defendant’s evidence—I need 
not decide the question as to whether this promise was confirmed later. The two 
professional gentlemen concerned differed in their recollection on the point. pnes 
writing this judgment I have this morning seen a brief note in the Werxty Norss, 
1924, p. 110, of Durnford v. Baker (20), tried before Row arr, J., a few days ago. 
I greatly hope that the views I have just ventured to express do not conflict with 
those of my learned and experienced colleague. In Durnford v. Baker (20) the 
solicitor failed on the ground that the wife, who had started a divorce suit, was 
discovered to have herself committed adultery, whereupon the petition was not 
proceeded with, but was dismissed ultimately for want of prosecution. But, even 
so, it may well be, with all respect, that the right of a solicitor in such a case may 
call for further consideration in the light of many decisions in the Divorce Court, 
as well as of common law principles and cases. In the action now before nS 
there is no suggestion of misconduct against Mrs. Buckley. In giving nace 
for the plaintiffs I desire to say that in view of the possibilities which exist t - 
a wife may sometimes seek to impose burdens of costs on her husband, either 3 
frivolous charges or imaginary grievances, or by the indulgence of mere resentment, 
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present should be closely scrutinised, 
laintiff’s favour unless he proves, inter 
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it seems to me essential that cases like the 
and that no judgment should be given in a p 
alia, a full compliance with the third rule I have stated. 

The plaintiffs’ bill will be subject to taxation. I give judgm 


with costs. 


ent for the plaintiffs 


Judgment for plaintiffs. 


Solicitors: Michael Abrahams, Sons & Co.; Valpy, Peckham & Chaplin. 
[Reported by T. W. Morea, Esq., Barrister-at-Law. | 
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burgh and Lord Darling), May 1, 1924] 
[Reported [1924] A.C. 836; 93 L.J.P.C. 230; 131 0G bes ey 
40 T.L.R. 603; 68 Sol. Jo. 629] 


Insurance—Theft—Exception—Loss happening in consequence of riots—‘ Riot” 

—Robbery by four armed men. 

The respondents, who owned a bakery, took out a policy of insurance with 
the appellants whereby the appellants agreed to indemnify the respondents 
against loss by burglary, housebreaking, and theft of cash in the cashier's office 
in the bakery. The policy contained the following proviso: ‘This insurance 
does not cover loss directly or indirectly caused by or happening through or in 
consequence of: (a) invasions, hostilities, acts of foreign enemy, riots, strikes, 
civil commotions, rebellions, insurrections, military or usurped power or martial 
law or the burning of property by the order of any public authority... .”’ 
During the currency of the policy four armed men entered the respondents’ 
bakery while it was daylight, held up the employees with revolvers and threats 
of violence, and robbed the safe of £1,250 in cash. On a claim by the respon- 
dents in respect of the loss the appellants denied liability on the ground that 
the robbery was a riot within the meaning of the proviso. 

Held: the circumstances constituted a riot in the legal sense; the fact that 
the riot was the theft itself under another name and was not merely collateral 
to it did not prevent the proviso from applying; and, therefore, the loss 
suffered by the respondents fell within the proviso and their claim failed. 

Motor Union Insurance Co., Ltd. v. Boggan (1) (1923), 130 L.T. 588, 
considered. 


Notes. Referred to: Pesquerias Secaderos de Bacalao de Espana S.A. v. Beer, 
[1949] 1 All B.R. 845 n.; R. v. Sharp, [1957] 1 All E.R. 577. 
Case referred to: 
(1) Boggan v. Motor Union Insurance Co., Ltd., [1922] 2 I.R. 184; affirmed 
56 I.L.T. 173; reversed 130 L.T. 588; 67 Sol. Jo. 656; [1923] 2 I.R. 136, 
H.L.; 29 Digest 418, 3267. 


Appeal from an order of the High Court of Appeal for Ireland dated Noy. 27, 
1922, which confirmed an order of the Court of Appeal in Southern Ireland affirming 
= order of the King’s Bench Division of the High Court of Justice in Southern 

reland. 


By a policy of insurance dated Feb. 25, 1920, the appellants agreed to indemnify 
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the respondents against loss by burglary, housebreaking and theft of cash in the 
cashier's office of the assureds’ bakery, known as ‘‘The City of Dublin Bakery.” 
The policy contained among others the following proviso : 


“This insurance does not cover loss directly or indirectly caused by, happen- 
ing through or in consequence of (a) invasions, hostilities, acts of foreign 
enemy, riots, strikes, civil commotions, rebellions, insurrections, military or 
usurped power, or martial law, or the burning of property by order of any 
public authority; (b) incendiarism directly or indirectly connected with any 
of the circumstances or causes above mentioned in (a), and in the event of 
any claim arising hereunder for loss of the cash as herein described, the 
assured shall, if so required, and as a condition precedent to any liability of 
the company hereon, prove that the loss did not in any way arise under or 
through any of the above excepted circumstances or causes.” 


The policy also contained an arbitration clause. On June 25, 1921, at 9.45 Rolie; 
four armed men entered the respondents’ premises, held up with revolvers the 
employees there present, and took possession of and subsequently departed with 
cash amounting to £1,250 8s. 2d. The respondents made a claim against the 
appellants in respect of the loss. The appellants denied liability, relying on the 
above proviso. 

The dispute having been referred to arbitration, it was proved that at 9.45 p-m. 
on Saturday, June 25, 1921, the respondents’ watchman, John Kilmurray, heard a 
knock at the side door of the respondents’ said premises, and thinking that the 
stableman, Thomas Nolan, was knocking for admission, unlocked the gate. Four 
men (none of whom were disguised) entered, pushed Kilmurray in, ordered him 
to go down the yard, and searched him. One of them directed Kilmurray to put 
up his hands, and kept him in that position until they all left. The others rushed 
into the office, shouted ‘‘Hands up,’’ and covered with revolvers the cashier, Mr. 
James J. Miley, and five other employees present. The money which Hugh 
Gaynor, a vanman, who had just come in, had ready for the cashier on the counter 
of the office window was taken by one of the men who had levelled his revolver 
through the office window at the cashier, and that the money which another 
vanman, Gerald Murray, who had arrived a short time before Hugh Gaynor, was 
counting for payment to the cashier was also taken. One of the armed men asked 
the cashier to point out the safe, saying: ‘‘Have the contents of this (revolver) or 
give me the keys of the safe.’’ The cashier pointed out the safe, which was open. 
Two of the robbers went to the safe and took what money they found there, but 
overlooked the larger banknotes and a quantity of Treasury notes. The robbery 
occupied about ten minutes, and the employees present were warned not to leave 
the premises for a quarter of an hour. The robbers were not disguised, and the 
cashier is sure he could identify two of them. When the cashier described the 
men to the police they expressed the opinion that they are the same men who, on 
the previous Saturday night, took a lot of money from the office of another company 
of the same trade. After the vanman Gaynor had been searched he succeeded, 
when attention was withdrawn from him, in making his way to the back of the 
premises, climbed over the back wall and shouted ‘‘Robbers.’’ A man with a 
revolver came up and ordered him to be silent. He grappled with this man and 
knocked him down, shouting at the same time for help, and the stableman, 
Thomas Nolan, came up and assisted Gaynor to hold the man down, but another 
armed man ran up, covering them with a revolver, and ordered them to release 
the man whom they had overcome, which they were obliged to do. Further 
evidence was given by the cashier, James Joseph Miley, that there was no dis- 
turbance about the premises or in the street on the day of the robbery or the day 
before, and that nothing of a similar sort had occurred in the previous week, except 
a robbery on the previous Saturday at a bakery at Ballsbridge, which is not in the 
immediate neighbourhood of the respondents’ bakery. There was no riot or dis- 


turbance about the place. 
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The arbitrators found that on the evidence the respondents proved sufficiently 
that the loss did not in any way arise under or through civil commotion, but being 
of opinion that the facts in regard to the circumstances 1n which the money was 
stolen constituted a riot within the legal definition of the word, by their award, 
stated, at the request of the parties, in the form of a Special Case, found and 
awarded as follows : 

‘We find and award that the loss was caused by or happened through or in 
consequence of a riot within the meaning of the said policy, and that the 
claimants are not entitled to recover any sum of money from the respondents 
in respect of the said loss. 

The question for the court is: ! 

Whether upon the facts herein stated we are justified in so finding? 

If the court should be of opinion that we are not justified in so finding, then 
we find and award that the claimants are entitled to recover against the 
respondents the sum of £1,250 8s. 2d.” 


The King’s Bench Division of the High Court of Justice in Southern Ireland 
(Motony, C.J., and Gorpon, J.) answered the question reserved for the decision of 
the court in the negative, and ordered that the respondents be at liberty to sign 
final judgment for the sum of £1,250 8s. 2d. That decision was affirmed by the 
Court of Appeal in Southern Ireland (the Lord Chief Justice, Ronan and O'Connor, 
L.JJ.), and afterwards by the High Court of Appeal in Ireland. 

The insurance company appealed. 


S. L. Brown, K.C., and James A. Murnaghan (of the Irish Bar) and Herbert D. 
Samuels (of the English Bar) for the appellants. 
Fitzgibbon, K.C., and T. G. Marnan (both of the Irish Bar) for the respondents. 


LORD FINLAY.—This is a Case stated by arbitrators for the opinion of the 
court, and it now comes before your Lordships by way of appeal. The action was 
brought upon a policy of insurance, which is expressed to be a policy against loss 
by burglary, housebreaking, and theft of certain cash mentioned in the policy, being 
£5,000 in cash in the cashier’s office of the assureds’ bakery known as the City 
of Dublin Bakery. Then follows the proviso : 





‘Provided that this insurance does not cover loss directly or indirectly caused 
by, happening through, or in consequence of (a) invasions, hostilities, acts of 
foreign enemy, riots, strikes, civil commotions, rebellions, insurrections, 
military or usurped power, or martial law, or the burning of property by order 
of any public authority; (b) incendiarism directly or indirectly connected with 
any of the circumstances or causes above mentioned in (a).”’ 


The circumstances in which this loss occurred are compendiously stated in the 
Case by the arbitrators. They say that the watchman of the premises heard a 
knock at the side door; he opened it; four men entered, none of whom were dis- 
guised, pushed in the watchman and ordered him to go down the yard. There 
they searched him, and one of them directed him to put up his hands, and kept 
him in that position until the robbers left. The others rushed into the office, 
shouted ‘‘Hands up!’’ covering all who were present with revolvers. Then the 
names of the persons present are given. They asked—that is, the men who had 
entered—where the telephone was and cut it. The cashier, seeing a hand present- 
ing a revolver at him from outside his office window, had left the cash office 
enclosure, but at the door of the outer office was held up by one of the armed men, 
who ordered him to put up his hands and stand further up the room. 


‘Then money was taken away by one of the men and certain other money 
which was being counted up. One of the armed men came to where the 
cashier had been directed to stand, and asked him to point out the safe, saying, 
‘Have the contents of this (revolver), or give me the keys of the safe.’ The 
cashier pointed out the safe, which was open. It had been locked before the 
late vanmen already named arrived, but had been opened to put away the 


A 


A 
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cash received from them. Two of the robbers went to the safe and took what 
money they found there, but overlooked the larger banknotes and a quantity 
of Treasury notes. The robbery occupied about ten minutes, and the employees 
present were warned not to leave the premises for a quarter of an hour. As 
already mentioned, the men were not disguised, and the cashier is sure he 
could identify two of them.” 


The circumstances, as there stated, seem to me to constitute what in the legal 
sense of the term would be a riot; whether one looks at the acts that were ee 
and threatened, or at the number of persons present, or the whole surroundings, 
one is forced to the same conclusion, that it would be perfectly impossible to say, 
that all the essentials for the constitution of the offence of riot at law, did not exist. 
There was a riot beyond all question. Now it is said that the exception in the 
policy for loss by riot does not apply to this case, because the riot was, in truth, 
the theft itself under another name. The theft was conducted by a number of 
persons with considerable violence and threats of greater violence, and it is con- 
tended that where a riot is, in truth, the offence of theft itself owing to the 
manner in which it is carried out, the exception does not apply. For the purpose 
of answering the question that arises on that, one must look at the words of the 


policy: “Provided that this insurance does not cover loss, directly or indirectly 
caused by or happening through or in consequence of’’—I take the first three 
heads mentioned—‘‘Invasions, Hostilities, Acts of Foreign Enemy.’’ These are 


mentioned for the purpose of excluding all idea that anything done in the way of 
taking away money by foreign enemies, or in the case of anything that might be 
described as an invasion, in the way of hostilities generally, would be a theft 
within the meaning of the policy. Well, that is perfectly true, and it is also true 
that these words are introduced for the purpose of excluding thefts which might 
take place in the confusion incidental to any of the things which are there 
enumerated under the three heads which I have just referred to—‘‘Invasions, 
Hostilities, Acts of Foreign Enemy’’—if they are ‘‘directly or indirectly caused by, 
or happen through, or in consequence of,’’ any of these things. 

Then we come to the head of ‘‘Riots.’’ I will pass that by for the moment, 
returning to it when I have run through the other heads. Then ‘‘Strikes.”’ 
Strikes are mentioned, I presume, because, unfortunately, strikes are sometimes 
attended by a good deal of disorder, and it might happen that theft of money took 
place in the course of some disorders which originated out of a strike. ‘‘Civil 
Commotions’’—that we are not at liberty to deal with in this case, in my opinion, 
because the case is stated in a very special manner. The point was taken by the 
appellants : 


“The appellants denied liability on the grounds of riot and civil commotion ; 
as to the latter ground, we find that on the evidence the claimants proved 
sufficiently that the loss did not in any way arise under or through civil 
commotion, but being of opinion that the facts as set out in para. 3 hereof 
in regard to the circumstances in which the money was stolen constituted a 
riot within the legal definition of the word, We find [that is, the arbitrators 
find] and award that the loss was caused by or happened through or in 
consequence of a riot within the meaning of the said policy and that the 
claimants are not entitled to recover any sum of money from the appellants 
in respect of the said loss. The question for the court is: Whether upon the 
facts herein stated we are justified in so finding.’’ 


That I take to mean this: The question for the court is whether, in point of law, 
the arbitrators could come to the conclusion at which they arrived, as to the effect 
of the clause, so far as “‘riot’’ is concerned. I do not read the reference to the 
court in the case as extending at all to the question of civil commotion—that the 
arbitrators deal with; they saw their way to deciding it right off, and they did 
not State any Case with regard to the effect of the words ‘civil commotion,’’ and 
it is quite impossible for us, in the absence of any reference to the court, whether 
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in point of law, the finding of the arbitrators could be supported, and in the A, 
absence of any power to the court, and to your Lordships House, to draw 
inferences of fact, to say whether in their opinion, the arbitrators were right or 
wrong in the conclusion of fact which they came to, with regard to the question 
of civil commotion; that is entirely beyond the province assigned to your Lordships 
upon this appeal, on which we have to deal only with the question stated, and | 
that is the question with regard to the word ‘“‘riot.” vi have gone into that, as my B 
reason for not saying anything further about ‘‘civil commotion’’ as one of the heads 
in the proviso in the policy. Then it goes on: 

‘‘Rebellions, Insurrections, Military or Usurped Power or Martial Law, or the 

burning of property by order of any Public Authority, (b) incendiarism directly 

or indirectly connected with any of the circumstances or causes above men- ol 

tioned in (a).”’ 
I need not again go through the considerations to which I have adverted in 
dealing with the earlier heads in this paragraph; they equally apply to the heads 
which I have just referred to in the later part of the paragraph. 

In these circumstances the question which is put to the court, and with which 
your Lordships have on appeal to deal, is whether upon the facts herein stated the p, 
arbitrators were justified in finding 


‘‘that the loss was caused by or happened through or in consequence of a riot 
within the meaning of the said policy and that the claimants are not entitled 
to recover any sum of money from the appellants in respect of the said loss.”’ 


I certainly am not prepared to find that the arbitrators were not justified in E 
coming to that conclusion; on the contrary, I think that they were right. We | 
have been told that the word ‘“‘riot’’ here should not be read in its legal sense. 
In the course of the argument, I asked several times, if we were not to take the 
legal sense, what then was the sense in which the word was to be read? I confess 
I have not heard any satisfactory answer to this question, put either by myself 
or by other members of your Lordships’ House who have taken part in the hearing, 


and, so far from thinking, or saying, that the arbitrators were wrong, I am bound BP 
to say that I think they were perfectly right. I do not see how it can be read 
satisfactorily in any other way. 

Reference has been made to a very pointed passage in the judgment delivered 
in Boggan v. Motor Union Insurance Co., Ltd. (1) by Ronan, L.J. The lord 
justice says this ({1922] 2 I.R. at p. 189): G 


‘In dealing with this case we must consider whether the robbery occurred 
during a riot, or whether we must take cl. 2 and exception (c) together, and 
read cl. 2 as ‘loss or damage by burglary, housebreaking, or theft, except 
where such burglary, housebreaking, or theft constitutes a riot in law.’ That 
seems to me to be inconsistent with the policy as a whole. The meaning of 
the policy seems to be that if, while a riot is in progress, or if there has been H 
a riot, and in consequence of it, a theft takes place, the company is free, but . 
the mere fact that the crime of theft itself contains elements of riot at law 
does not exclude the right of the insured under the policy. In that case every 


robbery for which on indictment the accused could technically be convicted 
also for riot would be outside the policy.”’ 


I confess that I am quite unable to accept the view which the lord justice seems I 
to indicate in that passage as being that to which he inclined. This policy was 
drawn up at a time when it seems to have been apprehended that there might be 
disturbances of various kinds in the country in which the cash, the subject of 
insurance, was situated; and then it provides against the inclusion in the policy 
of loss by theft occurring during, or in consequence of, various things, one of them 
being riot. As I have said, that there was a riot here in the cirodmstenesl in 
which this money was taken I think it is perfectly impossible to doubt. Force 
was used, and it is clear that those who were conducting the operation felt that 
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they had force behind them and that they could control the situation—and that 
amounted to a riot. Why are we to say that the proviso does not apply? It seems 
to me that it does. Why should it apply only if the riot is a collateral event 
during which the theft takes place, and not apply to a riot one of the objects of 
which, at all events, was the actual committing of the theft? I cannot so cut 
down the language of the policy. I read it as applying to the circumstances of 
the present case, and it seems to me that the only conclusion at which we can 
satisfactorily arrive is that the arbitrators were right in the view which they took 
as to the construction of the policy and the facts relating to this robbery. 


LORD ATKINSON.—I concur, and I have only a word to add. I think that 
during part of the argument, one would have supposed that the words “‘riot’’ and 
“‘burglary’’ were mutually inconsistent terms altogether. There is no doubt that 
a riot may be committed in the course of a burglary, or a burglary may be com- 
mitted in the course of a riot, or a riot may be indulged in for the very purpose 
of committing a burglary. Now it would appear to me clear, that the loss of this 
money on this particular night was either caused directly or indirectly or happened 
through or in consequence of what was done by these people on June 25. It 
would appear to me that if the word ‘‘riot’’ is to be taken in its ordinary sense, 
what they did in bringing about the loss amounted to a riot. The arbitrators have 
construed the policy, and they have held that the word ‘‘riot,’’ where it occurs 
in it, means a riot in the ordinary sense, and they have found that the evidence 
given before them entirely supports and sustains that conclusion. Indeed, counsel 
for the respondents himself admitted that the people who were engaged in this 
attack on this house could have been indicted and convicted on that evidence of 
a riot, taking the word in its ordinary sense. Therefore, if this appeal is not to 
succeed, one must conclude, that the word ‘‘riot’’ as used in this proviso, has a 
sense differing from its ordinary sense, because it is admitted by counsel for the 
respondents that, if it is to be interpreted in its ordinary sense, the finding of 
the arbitrators cannot be disturbed. During the progress of the argument, I think 
all the different members of your Lordships’ House on different occasions have 
endeavoured to find out what is the sense in which it is to be read, if it is not 
the ordinary sense. What is the kind of diluted sense in which this word is to 
be read if not the ordinary sense? We have not been shown from either the nature 
of the document or the context in which the word is used, or from any other 
reason or source, why it is to receive any but the ordinary meaning. I think it 
must receive the ordinary meaning. It has received the ordinary meaning at the 
hands of the arbitrators. I think that their decision was admittedly upheld by 
the evidence given before them. I think they came to a right conclusion, and 
that their finding cannot be disturbed, and that this appeal must accordingly 
succeed. 


LORD SUMNER.—I agree. What was said in your Lordships’ House in 
Boggan’s Case (1) by two at least of the noble and learned Lords, apparently with 
the concurrence of others present, would in itself present considerable difficulties 
in the way of anyone who sought to distinguish that case from the present case. 
I should certainly have hesitated long before setting myself to that task, but, 
without relying exclusively upon that decision, I think that on a consideration of 
the words of the contract now in question, the result must be the same, and that 
the appeal ought to succeed. 

There has been in this case, quite clearly, a loss by theft of the cash insured 
and described. Everything, therefore, turns upon the proviso relied upon by the 
appellants as excluding the loss in question from losses which are covered by the 
policy. The material words are these: ‘‘Provided that this insurance does not 
cover loss’’ (that is to say, the loss of the cash described) by theft ‘directly or 
indirectly caused by’’ a riot. Can it be said that this loss was not, either directly 
or indirectly, caused by a riot? I think it cannot. Can it be said that when the 
learned arbitrators, who were in agreement on this question, have found and 
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awarded that the loss was caused by a riot on the facts found and stated by them, 
they were wrong? I answer, No. 

do not aie that the contention which has been urged on behalf of the 
respondents is not one which, so far as it goes, is borne out by the language of 
the proviso. That proviso, no doubt, does include cases where the theft is facili- 
tated by an antecedent or a simultaneous occurrence, such as is enumerated here; 
but it is not enough to say that it includes such cases. It is necessary to show 
that it is confined to them and that I see no warrant for doing. It is true that 
the uninstructed layman probably does not think under the word “riot,”’ of even 
such a scene, as is described in the Case Stated. How he would describe it I 
know not, but he probably thinks of something, if not more picturesque, at any 
rate more noisy. But there is no warrant here for saying that when the proviso 
uses a word which is emphatically a term of art, it is to be confined, in the 
interpretation of the policy, to circumstances which are only within the popular 
notions on the subject and are not within the technical meaning of the word. 
That clearly must be so with regard to martial law; that, I think, must be so 
with regard to acts of foreign enemies; and I see no reason at all why the word 
‘riot’? should not include its technical meaning as clearly as burglary or house- 
breaking do. 

Furthermore, the incidents, out of which this loss occurred, comply, in my 
view, with those very tests which were put forward to us as being essential to 
constitute a riot within the proviso. In broad daylight, a gang of armed men, 
having obtained entrance into the premises by a trick, cow, if not terrorise, a 
superior number of persons, rushing into the place and shouting to them to hold up 
their hands, and threatening them with death if they fail to do what they are 
called upon to do. I should have thought that if the criminals had had more 
hardihood and had had the courage to fire, as apparently they had not, when two 
men of considerable nerve resisted them, though unarmed, not only the noise, but 
the resulting disturbance generally might have extended very far. It appears to 
me that it was a scene of tumult, and certainly a scene of disturbance of the 
public peace, which a layman as well as a lawyer might well, on consideration of 
those aspects of it, have called a riot. So it seems to have struck the learned 
arbitrators. Nor was it, indeed, contested that had the case been tried by a jury 
there was a case to go to the jury upon the application of the policy, even in the 
sense of the word ‘“‘riot,’’ contended for by the respondents. It is also quite true 
that some of these enumerated and excepted matters are such as not directly to 
cause a theft, though they may do so indirectly. That is true, I take it, of strikes 
and burning of property by order of a public authority, but it is also true on the 
other hand, that a direct cause of theft may be found among the enumerated 
matters, not merely in the word ‘‘riot,’’ but also in ‘“‘acts of foreign enemy,’’ also 
in the words ‘‘military or usurped power,’’ and, I imagine, also in the words ‘‘civil 
commotion.’’ Therefore, when one has a clause which is adapted to cover two 
classes of causes, one a class which can only operate indirectly, and another, a 
elass which can operate both directly and indirectly, the reason fails for suggesting 
that the proviso is really intended only to refer to circumstances which, as it was 
well put, are the circumstances in which the theft insured against was committed, 
and are not relative to the nature of quality of the theft itself. I think, therefore, 
upon consideration of the construction of the proviso, that it must be read against 
the assured. . 
Then it is suggested that there is some ambiguity about the proviso, and that 
in those circumstances, under the various well-known authorities on the principle 
of reading words contra proferentes, we ought to construe this proviso, which is 
in favour of the insurance company, adverse to them. That, however, is a 
principle which depends on there being some ambiguity, 
choice of an expression by those who are responsible for putting forward a clause 
ee leaves one unable to decide which of two meanings is the right one. In 
the present case, it is a question only of construction. There may be some diffi- 


that is to say, some 


A. 


B: 





D: 


A! 
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A culty; there may be even some difference of opinion about the construction, but it 

is a question which is quite capable of being solved by the ordinary rules of 
grammar, and it appears to me that there is no ground for saying that there is 
such ambiguity as would warrant us in reading the clause otherwise than in 
accordance with its express terms. I, therefore, concur in the notion which is 
about to be proposed from the Woolsack. 


LORD BLANESBURGH.—During the course of the argument, I was personally 
very much impressed with the view taken of such a proviso as is found in this 
policy, by Ronan, L.J., in the passage from his judgment in Boggan v. Motor 
Union Insurance Co., Ltd. (1), which has been read by Lorp Frytay. I am 
constrained, however, to come to the conclusion that the answer to that view of 

C the proviso has just been stated by Lorp Sumner, and, accordingly, although not 
without some hesitation, I concur in the view which suggests itself as correct to 
the other members of your Lordships’ House. 


B 





LORD DARLING.—I merely desire to say that I agree in the conclusion which 
has been reached by the noble and learned Lords who have spoken. 
Appeal allowed. 


Solicitors: W. C. Crocker, for Hoey & Denning, Dublin; Dyson, Bell & Co., for 
D. & T. Fitzgerald, Dublin. 


[Reported by W. C. Sanprorp, Esq., Barrister-at-Law.] 


Re PITCHFORD. Ex parte OFFICIAL RECEIVER v. HALL 


[Cuancery Division (Astbury and P. O. Lawrence, JJ.), May 7, 1924] 


[Reported [1924] 2 Ch. 260; 93 L.J.Ch. 541; 131 L.T. 669; 
[1924] B. & C.R. 118] 


Bankruptey—Proof—Costs—Action begun by creditor against debtor before bank- 
ruptcy—Action stayed—No order as to costs—Bankruptcy Act, 1914 (4 ¢ 5 
Geo. 5, c. 59), s. 30 (8). 
In 1920 H. commenced an action against P. in the High Court to recover a 
sum for commission. In July, 1921, a receiving order was made against P. 
and he was adjudicated bankrupt. In February, 1922, H. obtained an order 
to stay the action with liberty to restore, but no application was made as to 
costs. In March, 1922, H. put in a proof in the bankruptcy for the amount of 
H shis claim, and that proof was admitted. In September, 1923, H. put in an 
additional proof for his costs of the action, which was rejected by the trustee. 
Held: as no order as to the costs had been made before the receiving order 
and at that date it had not been ascertained whether any costs would be 
payable at all, the debtor was under no obligation or liability in respect of 
the costs; H. was attempting to prove for a debt which had not and never 
I had any existence; and he could not prove for it. 
Notes. As to debts provable in bankruptcy, see 2 Hatssury’s Laws (8rd Edn.) 
464 et seq.; and for cases see 4 Dicesr (Repl.) 276 et seq. For Bankruptcy Act, 
1914, see 2 Hatssury’s Srarures (2nd Edn.) 321. 
Cases referred to: 


(1) Re British Gold Fields of West Africa, Ltd., [1899] 2 Ch. 7; 68 L.J.Ch. 412; 
80 L.T. 688; 47 W.R. 552; 15 T.L.R. 363; 43 Sol. Jo. 494; 6 Mans. 334, 


C.A.; 4 Digest 316, 2955. 
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(2) Re A Debtor (No. 68 of 1911), [1911] 2 K.B. 652; 80 L.J.K.B. 1224; 104 
L.T. 905; 18 Mans. 811, C.A.; 4 Digest 320, 2993. 


Also referred to in argument: ; ipa 
Re Newman, Ex parte Brooke (1876), 8 Ch.D. 494; 25 W.R. 261, C.A.; 4 Digest 


817, 2958. 
Re Smith, Ex parte Edwards (1886), 3 Morr, 179, D.C.; 4 Digest 317, 2967. 


Appeal from Shrewsbury County Court. naa neg 7 
On Oct. 25, 1920, J. H. Hall commenced an action in the King’s Bench Division 


against G. Pitchford to recover £650 alleged to be due for commission. The action 
was entered for trial on June 20, 1921. On July 19, 1921, a receiving order was 
made against Pitchford in the Shrewsbury County Court, and he was subsequently 
adjudicated bankrupt. On Feb. 5, 1922, Hall obtained an order in the King’s 
Bench Division staying his action with liberty to restore. No application was 
made by Hall as to the costs of the action. On Mar6, 1922, Hall put in a proof 
in the bankruptcy of Pitchford for the £650 claimed in his action and the proof 
was admitted. On Sept. 29, 1923, Hall put in an additional proof for his costs in 
the action, which had not been taxed. On Oct. 31 the trustee rejected the 
additional proof on the ground that at the date of the receiving order there had 
been no judgment for costs. Hall appealed to the county court, and on Feb. 11, 
1924, the county court judge allowed the appeal and admitted the proof. The 
trustee appealed to the Divisional Court. 
By the Bankruptcy Act, 1914, s. 30: 

‘‘(1) Demands in the nature of unliquidated damages arising otherwise than 
by reason of a contract, promise, or breach of trust shall not be provable in 
bankruptcy. . . . (3) Save as aforesaid, all debts and liabilities, present or 
future, certain or contingent, to which the debtor is subject at the date of the 
receiving order, or to which he may become subject before his discharge by 
reason of any obligation incurred before the date of the receiving order, shall 
be deemed to be debts provable in bankruptcy. . . . (8) ‘Liability’ shall, for 
the purpose of this Act, include . . . (b) any obligation or possibility of an 
obligation to pay money or money’s worth on the breach of any express or 
implied covenant, contract, agreement, or undertaking . . . (c) generally, any 
express or implied engagement, agreement, or undertaking, to pay, or capable 
of resulting in the payment of, money or money’s worth; whether the payment 
is, as respects amount, fixed or unliquidated; as respects time, present or 
future, certain or dependent on one contingency or on two or more con- 
tingencies; as to mode of valuation, capable of being ascertained by fixed rules 
or as matter of opinion.”’ 


E. W. Hansell for the trustee. 
Tindale Davis for the creditor, Hall. 


A 


F 


ASTBURY, J., stated the facts and continued: The county court judge gave H 


judgment in some detail and held that untaxed costs of an action, as to which no 
order had been made, were provable as an addition to the sum claimed in the 
action. The plaintiff never got judgment for anything at all, and this is an attempt 
to prove for a debt which has no existence and never had any existence. Counsel 
for the creditor contends that these costs were a contingent liability, provable in 
bankruptcy under s. 380 of the Bankruptey Act, 1914. He says that this was an 
obligation to pay money on the breach of a covenant and is within s. 30 (8). But 
here there was no judgment for the costs nor any debt in respect of them, and the 
bankrupt never incurred any obligation to pay them. 

Two cases have been cited as applying to this point—Re British Gold Fields of 
West Africa, Ltd. (1) and Re A Debtor (2). In the first case a number of share- 
holders in a company had applied to have their names removed from the register, 
and for repayment of the amounts they had respectively paid for their shacein 
Two of these applications were heard, and succeeded, the company being ordered 
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to pay the costs. The other applications had stood over till these were disposed 
of, and before the other applications could be heard the company was ordered to 
be wound-up. The other applicants applied in the winding-up for leave to proceed 
with their applications, or for liberty to prove for the amounts sought to be 
recovered and their costs. Their claims to be removed from the register were not 
disputed and orders for rectification and payment were made, but the liquidator 
refused to allow them to prove for their costs. The Court of Appeal ordered the 
costs to be taxed and gave the applicants liberty to prove for such taxed costs, 
Linpiey, M.R., in giving the judgment of the whole court, dealt with cases of 
actions against a man who becomes bankrupt. He says: 


“If an action is brought against a person who afterwards becomes bankrupt 
for the recovery of a sum of money, and the action is successful, the costs are 
regarded as an addition to the sum recovered, and to be provable if that is 
provable, but not otherwise.”’ 


I read this as meaning costs in respect of which an order has been made. Later, 
he says: 
“On the other hand, if no verdict is given against him, and no order is made 
for payment of costs until after he becomes bankrupt, they are not provable.”’ 


I do not think that that case has any application to the present case. The register 
having been rectified, the costs followed as a matter of course. 

In Re A Debtor (2) an order for a new trial provided that the costs of the first 
trial should abide the result of the new trial. The plaintiff became bankrupt, but 
his bankruptcy was annulled before the new trial took place. The new trial 
resulted in favour of the defendant and the plaintiff was ordered to pay the costs 
of the first trial, which had been taxed, and the costs of the second trial, to be 
taxed. The defendant served on the plaintiff a bankruptcy notice in respect of 
the first trial, but the plaintiff disputed the validity of the notice on the ground 
that it related to a debt provable in his late bankruptcy. It was held that at the 
date of the bankruptcy the plaintiff was not subject to a contingent liability by 
reason of any obligation incurred before the date of the bankruptcy. The present 
case is much stronger than that case. Though there had been no order there that 
the costs should be paid, there was an order that the costs of the first trial should 
be dealt with according to the result of the second trial. It is similar to an order 
on a motion that the costs of the motion should be costs in the action. CozENs- 
Harpy, M.R., says: 

“T ask myself, at the date of the bankruptcy, what order was there that the 

bankrupt should pay these costs? I find none. . . . There is no order against 

either party in such form that he shall pay the costs. It is just as much a 

contingency as any other contingency in the action, but it is not a contingency 

in the sense of being a contingent liability which gives rise to a provable debt 
within the meaning of the Bankruptcy Act.” 


Bucxtey, L.J., says: 
“The question is whether the debtor was subject to a contingent liability 
‘by reason of any obligation incurred before the date of the receiving order.’ 
I am unable to find here that the debtor was under any obligation at the date 
of the prior bankruptcy. An obligation may arise in any one of various ways. 
It may arise by contract. It will arise if a judge makes an order against him, 
But in the latter case until judgment there is no obligation... . There is no 
order to pay costs. There is an order that it shall be remitted to a tribunal 
subsequently to determine whether the costs shall or shall not be paid. That 
is not an obligation.”’ 
In the present case there is no order of any kind dealing with Hall’s claim or costs. 
Having chosen to obtain an order to stay the action it was hopeless for him to 
come to a court which had no jurisdiction to deal with these costs and to apply 
to prove for them. The appeal must be allowed. 
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P. O. LAWRENCE, J.—It has been urged that, as Hall’s claim is in respect of 
a contract, the costs are incidental to and ought to be added to his debt, which 
has been admitted to proof. I am not going to consider whether the costs were a 
contingent liability or only a possibility, or whether, if the action had been pro- 
ceeded with, and an order for payment of costs made after the bankruptcy, the 
costs could have been proved for. Hall himself applied to stay the action and did 
not then ask for an order for costs. It is admitted that the county court had no 
jurisdiction to make an order for payment of costs, or to ascertain their amount. 
It is difficult to see how costs which had not been ordered to be paid, and could 
not be ascertained, could be admitted to proof. Counsel for the creditor has relied 
on Re British Gold Fields of West Africa, Ltd. (1) and the dictum in that case 
as to the costs being an addition to the claims. The judge there must have meant 
that, if costs have been ordered to be paid, they will be added to the amount of 
the claim. In my judgment, that case has no bearing upon the present one. The 
circumstances were wholly different, as there the obligation to pay costs existed 
before the date of the receiving order, while here at that date it had not been 
ascertained whether any costs would be payable or not. As regards Re A Debtor 
(2), counsel relies on the fact that there it was the case of an unsuccessful plaintiff, 
but Bucxtey, L.J., deals quite generally with the circumstances of an ‘“‘obligation.”’ 
It appears from what he says that it is by no means certain that costs are neces- 
sarily an addition to a claim unless an order is made for their payment. I am 
satisfied to base my judgment on the ground that the course which the creditor 
took in staying the action precluded him from proving for these costs. I agree 
that the appeal should be allowed. 


Solicitors: Solicitor to the Board of Trade; Haslam & Sanders, for Tinley Dale 
é Bell, South Shields. 
[Reported by E. K. Corr, Esq., Barrister-at-Law. ] 


WILLIAMS v. BRITANNIC MERTHYR STEAM COAL CO., LTD. 


[KinG’s Bencu Division (Rowlatt and Branson, JJ.), June 2, 1924] 


[Reported [1924] 2 K.B. 334; 93 L.J.K.B. 983; 131 L.T. 825; 
40 T.L.R. 687; 68 Sol. Jo. 795; 22 L.G.R. 626] 


Rent Restriction—Increase of rent—Defective notice—Amendment—Limitation 
of period during which increased rent recoverable by landlord—No notice to 
quit given—Power to cure by amendment—Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920 (10 & 11 Geo. 5, c. 17), 8s. 14 (1)—Rent 
ih seat Interest Restrictions Act, 1923 (13 € 14 Geo. 5, c. 82), 8. 6 (1), 
8. ; 

Section 6 (1) and s. 8 (1) of the Rent and Mortgage Interest Restrictions 
Act, 1923, are to be read together and with s. 14 (1) of the Increase of Rent 
and Mortgage Interest (Restrictions) Act, 1920, and, therefore, where the 
court, under s. 6 (1), has amended a notice of increase of rent which was 
given to the tenant more than six months before the date of the order of 
amendment the landlord is not entitled to the increased rent from the date of 
the amended notice, but is entitled only to such of the increased rent as 
accrued within the period of six months before the date of the amendment 
Where a notice to quit has not been served on a tenant to whom notice of 


increase of rent is given the defect can be remedied b 
s. 6 (1) of the Act of 1923. mete = 


A. 





C 
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nse “is aoa of s. 6 (1) and s. 8 (1) of the Act of 1923 have been 

applied to notices of increase under the Rent Act, 1957, by s. 26 of 5 

para. 2, to that Act. a pcan ra te, 
As to increase of rent under the Rent Acts, see 23 Hauspury’ 

= ; ry’s Laws (8rd Edn. 

775-778, 783-786, 792-794; and for cases see 31 Dicest (Repl.) 677 et seq. we 

Rent Restriction Acts, 1920 and 1923, and Rent Act, 1957, see 13 Hatssury’s 

STaTuTes (2nd Edn.) 981, 1033, and ibid., vol. 37, p. 550. 


Appeal from Pontypridd County Court. 

The plaintiff was the tenant of the defendants of a dwelling-house, of which the 
standard rent was 7s. a week. The dwelling-house was, therefore, one to which 
the Rent and Mortgage Restrictions Acts, 1920 to 1923, applied. Four notices of 
increase of rent had been served on the tenant by the landlords, dated Feb. 4, 1920, 
Sept. 29, 1920, July 11, 1921, and Aug. 26, 1922. No notice to quit had been 
served on the tenant except in the case of the fourth notice of intention to increase 
the rent. Apart from that, all the notices of intention to increase the rent were 
invalid by reason of errors and omissions. The tenant brought an action to recover 
from the landlords rent which he had overpaid under the notices of intention to 
increase the rent which had been served on him. The county court judge held 
that all the notices of increase of rent were bad as they did not comply with the 
statutory form. He refused to amend the first notice, but amended the other 
three notices under s. 6 (1) of the Rent and Mortgage Interest Restrictions Act, 
1923. He held that the effect of the amendment of the notices was that all pay- 
ments of increased rent already made by the tenant under the notices in question 
could be retained by the landlords. The tenant appealed on the grounds (i) that 
by virtue of sub-s. (1) of s. 8 of the Act of 1923 the amended notices would only 
entitle the landlord to retain the amount paid in respect of a rental period ending 
six months before the order making the amendment; and (ii) that the absence of 
a notice to quit could not be cured by amendment, since s. 1 (1) of the Rent 
Restrictions (Notices of Increase) Act, 1923 [repealed by Rent Act, 1957], only 
applied to notices in conformity with s. 3 (2) of the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920 [repealed as to England and Wales by Rent Act, 
1957], at the time of service. 


R. M. Montgomery, K.C., and A. T. James for the tenant. 
Bernard Campion, K.C., and R. Gwyn Rees for the landiords. 


ROWLATT, J.—In this case notices of increase of rent were served by the 
landlords which were insufficient because they did not contain, or were not 
accompanied by, notices to quit. The learned county court judge amended the 
notices and questions have arisen as to the effect of those amendments. The 
county court judge held that all moneys paid under the notices, which have now 
been made good by amendment, can be retained by the landlord, but the tenant 
contends that all that can be retained by the landlord are payments made in 
respect of a rental period which ended six months before the date of the order 
because by s. 8 (1) of the Rent and Mortgage Interest Restrictions Act, 1923, those 
payments were all the payments which the landlord could recover. By the Increase 
of Rent, &c. (Restrictions) Act, 1920, s. 1, it is provided, to put it shortly, that 
increases of rent above the standard rent are irrecoverable from the tenant, and 
s. 14 gives the right to a tenant, who has paid rent which would have been 
irrecoverable by the landlord, to recover it. By the Rent and Mortgage Interest 
Restrictions Act, 1923, power was given to amend notices of increase of rent under 
the Rent Acts. By s. 6 of the Act of 1923 amendment made the notices good as 
notices, and if the matter had stopped there it would have made them good to all 
intents and purposes, so that the full rent could have been recovered by the landlord 
and nothing could have been recovered back by the tenant. But s. 8 (1) limited 
the effect of the amendment in regard to the landlord's right to recover by making 
the increased rent irrecoverable in respect of any rental period which ended more 
than six months before the date of the order for amendment. Such rent, therefore, 
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remains under the statute irrecoverable, and, being irrecoverable under the statute, 
it seems to me to fall within the words of s. 1 and s. 14 of the Act of 1920, and 
so, if paid, can be recovered back by the tenant. Section 8 (2) of the Rent and 
Mortgage Interest Restrictions Act, 1923, does not affect this case because that 
introduces limitations in regard to the right of the tenant to recover overpaid rent, 
which cut right across the ground I am at present considering. That subsection 
says: 
‘“‘Any sum paid by a tenant or mortgagor which, under sub-s. (1) of s. 14 of 
the [Act of 1920], is recoverable by the tenant or mortgagor shall be recover- 
able at any time within six months from the date of payment but not after- 
wards, or in the case of a payment made before the passing of this Act, at 
any time within six months from the passing of this Act but not afterwards.” 


That does not affect this case except so far as it throws a little light upon it by 
showing that recoverability by the tenant is still to be by reference to the legis- 
lation contained in sub-s. (1) of s. 14 of the Act of 1920. The argument of counsel 
for the landlords—and I think the learned county court judge took that view—was 
that money rightly paid, even although rightly paid by virtue of an amendment 
to a notice made ex post facto, did not come within the term ‘‘recoverability’’ at 
all, because it had passed into payment. I think that is a very narrow reading of 
the Act. Section 8 (1) of the Act of 1920 speaks of ‘‘rent payable,’’ and says : 


‘“‘No increase of rent which becomes payable by reason of an amendment of a 
notice of increase made by order of the county court under this Act shall be 
recoverable in respect of any rental period which ended more than six months 
before the date of the order.”’ 


I think that puts the tenant right upon this point. 

Counsel for the tenant argued that the tenant is able to recover everything right 
up to date because the powers of amendment do not go to the point of enabling 
the judge to amend a notice which is bad for want of a notice to quit. Having 
regard to the history of this matter, I think that is much too narrow a view for us 
to adopt. Everybody knows that this legislation was designed to meet one of the 
great pitfalls which had been discovered in the Act, namely, that a notice was 
invalid because there had been no notice to quit given. The Act of 1923 provided 
that any error or omission could be rectified by the judge. I think that must be 
held to extend to the error or omission of not incorporating the notice to quit with 
the notice. 

Therefore, the tenant succeeds on this first point, but fails on the second. 


BRANSON, J.—I agree. Two points have been taken on behalf of the tenant. 
It is said, on the first point, that the power of amendment given to the learned 
county court judge by s. 6 (1) of the Rent and Mortgage Interest Restrictions Act, 
1923, does not extend to his making the amendment date back to the original date 
of the notice, but that the powers of s. 6 (1) must be read subject to the limitation 
imposed by s. 8 (1) of the statute. The effect of it, according to the argument, is 
that, although the notices which were originally served in this case—which were 
invalid notices—have now been made valid, they have only been made valid subject 
to the limitation contained in s. 8 (1), and, therefore, that the amount which the 
landlord is entitled to retain are the amounts which he has been paid in respect 
of a rental period which ended six months before the date of the order. It is 
clear that there were other sums paid by the tenant which, at the time when they 
were paid, were irrecoverable by the landlord under the Act of 1920. The notices 
which had been given were not in conformity with sub-s. (2) of s. 3 of the Act 
of 1920. Therefore the increases were not permitted increases, and, consequently, 
the sums which the tenant paid in response to demands made in pursuance of 
those notices were not recoverable from him, but were sums which, by sub-s. (1) 
of s. 14 of the Act of 1920, the tenant could recover. That was the position when 
the Act of 1923 was passed—the sums which the tenant is seeking to recover in 
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these proceedings were sums which he could have recovered because they were 
irrecoverable from him by his landlord. The effect of the Act of 1923 must be 
gathered, in my view, from the whole Act, and cannot be got at by applying first 
one section and then another. One cannot apply the powers of s. 6 (1) first and 
then say that one has now got a new state of affairs upon which s. 8 (1) is to 
operate. I think one must read s. 6 and s. 8 together. The effect of that is to 
limit the power of the learned county court judge in regard to making sums 
recoverable, which were previously irrecoverable, by the landlord, to the period 
named in sub-s. (1) of that section. The result is that sums paid in respect of 
dates before that period were irrecoverable when paid and remained irrecoverable 
by the landlord, and, by virtue of sub-s. (1) of s. 14 of the Act of 1920, may be 
recovered by the tenant from the landlord. 

The second point taken by counsel for the tenant was that at least two of the 
notices given in this case were given without there being any notice given to 
terminate the tenancy. It was said that s. 1 of the Rent Restrictions (Notices of 
Increase) Act, 1923, applies only to a notice given in conformity with sub-s. (2) 
of s. 3 of the Act of 1920, and that the powers of amendment which are given in 
the Act of 1923, though they may be used to validate a notice which was invalid, 
do not make it a notice in conformity with sub-s. (2) of s. 3 of the Act of 1920, 
and, therefore, do not make it a notice to which the Rent Restrictions (Notices of 
Increase) Act, 1923, can apply. That, however, seems to me to be putting too 
narrow an effect upon the powers of the Act of 1923. On his second point, there- 
fore, I think the tenant is wrong, although I agree that he is right on his first. 

Appeal allowed. 


Solicitors : Billing € Co., for J. Jones, Pugh d Davey, Pontypridd; Bell, Brodrick 
¢ Co., for Kensholes & Prosser, Aberdare. 


[Reported by T. W. Moraan, Esq., Barrister-at-Law. ] 


Re A SOLICITOR 


[Kina’s Bencn Division (Avory, Horridge and Sankey, JJ.), March 3, 1924] 


[Reported [1924] 1 K.B. 699; 93 L.J.K.B. 478; 181 In Lateoe 
40 T.L.R. 420] 


Solicitor—Practice—Order suspending solicitor from practice—Publication of 
notice—Jurisdiction of court to stay publication of notice pending appeal— 
Solicitors Act, 1919 (9 € 10 Geo. 5, c. 56), s. 7 (2). ie 
The court has inherent jurisdiction to stay, pending appeal, the publication 

in the ‘“‘London Gazette’’ of the notice required by s. 7 (2) of the Solicitors 
Act, 1919, of an order made by the committee of the Law Society suspending 


a solicitor from practice. 2 
Notes. Section 7 of the Solicitors Act, 1919, has been replaced by the Solicitors 
Act, 1957, s. 49 (8). 


: AS : 2. 
Not followed: Re A Solicitor, [1944] 2 All E.R. 43 . ade 
As to applications to the disciplinary committee, see 31 Hatspury’s Laws (2nd 


Edn.) 300 et seq.; and for cases see 42 Dicest 406 et seq. For the Solicitors Act, 
1957, s. 49, see 87 Hatspury’s STATUTES (2nd Edn.) 1094. 


Application for a stay, pending an appeal, of the publication in the as 
Gazette’’ of notice of an order by the committee of the Law Society suspending 
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the applicant from practice as a solicitor for two years. The order of suspension A 
was made on Feb. 29, 1924, and in the ordinary course notice would have been 
published in the ‘‘London Gazette’’ on Mar. 4, 1924. 

The Solicitors Act, 1919, s. 7 (2), provides : 


“In the case of every order made by the committee . . . whereby any 
solicitor is ordered to be struck off the Roll of Solicitors or is suspended from B 
practice, the Registrar shall forthwith upon the filing of such order cause @ 
notice stating the effect of the operative part of such order to be published in 
the ‘London Gazette.’ "’ 


Cartwright Sharp for the applicant. 
S. O. Henn Collins for the Registrar of Solicitors. 


AVORY, J.—It is to be regretted that, as notice of this application was served C 


only this morning, the Law Society has not had an opportunity of considering fully 
the question of the jurisdiction of the court to grant a stay. But it is impossible 
for the court to do justice in the matter without creating a precedent, which may 

or may not be followed in the future when further argument may be heard on it. 
On the assumption, which I think we are entitled to make, that there is some D 
ground for the applicant’s appeal, the court must have inherent jurisdiction to make 

an order which will avert the possible mischief arising if the registrar proceeds 
forthwith to cause a notice stating the effect of the operative part of the order of the 
committee to be published in the ‘‘London Gazette,’’ as provided by s. 7 (2) of the 
Solicitors Act, 1919. In the ordinary course, the notice would be published to- 
morrow, and, if it is published, irreparable harm may be done to the applicant, 
and this harm cannot be remedied by any order made by the court on the hearing 

of the appeal. An application such as this ought, whenever possible, to be made 

in the first instance to the Law Society’s Committee which made the order of 
suspension; but, if the committee refuses to grant a stay or to make any order 
preventing mischief from being done in the meantime, the applicant may apply 

to this court. We understand that the applicant had no proper opportunity of F 
making this application to the committee, and, under those circumstances, we 
ought to direct the registrar to refrain from publishing the notice in the ‘‘London 
Gazette’’ until the appeal is heard. 


HORRIDGE, J.—I agree. 
SANKEY, J.—I agree. 
Solicitor: EH. R. Cook. 


G 


[Reported by J. F. Watxer, Esq., Barrister-at-Law.] 


os 


Ch.D.] WHITBREAD & CO. v. STAINES R.D.C. 657 


WHITBREAD & CO. v. STAINES RURAL DISTRICT COUNCIL 


[Cuancery Division (Romer, J.), October 27, 28, 1924] 


[Reported [1925] Ch. 89; 94 L.J.Ch. 127; 182 L.T. 302; 41 T.L.R. 46; 
69 Sol. Jo. 177; 23 L.G.R. 1] 


Public Health—Cesspool—Undertaking by local authority to cleanse—Right to 
discontinue cleansing—Public Health Act, 1875 (88 ¢ 39 Vict., c. 55), s. 42, 
s. 48, 8. 44. 

In 1903 the defendant council, exercising their powers under s. 42 of the 
Public Health Act, 1875, undertook the task of cleansing cesspools in the part 
of their district in which the plaintiffs’ premises were situate. In 1917, there 
being a shortage of labour and of plant and materials owing to the war of 
1914-18, the council passed a resolution rescinding the resolution of 1903 and 
from that time ceased to cleanse the cesspools. The plaintiffs sought a 
declaration that the defendant council were bound to continue to cleanse the 
cesspools into which their premises drained. 

Held: s. 42 of the Act of 1875 was an enabling section, and, therefore, the 
council, having undertaken the work of cleansing cesspools within the meaning 
of s. 42, were at liberty at any time thereafter to cease to undertake such work. 


Notes. The Public Health Act, 1875, ss. 42-44, have been repealed by the 
Public Health Act, 1936, s. 346 and Sched. III, Part I. For ss. 42-44 of the 
1875 Act, see s. 72 of the 1936 Act. 

As to scavenging and cleansing houses and streets outside London, see 26 
Haussury’s Laws (2nd Edn.) 425 et seq.; and for cases see 38 Diaest 234 et seq. 
For the Public Health Act, 1936, s. 72, see 19 Haussury’s Statutes (2nd Edn.) 
366. 


Case referred to: 
(1) Leck v. Epsom R.D.C., [1922] 1 K.B. 383; 91 L.J.K.B. 321; 126 L.T. 528; 
86 J.P. 56; 388 T.L.R. 275; 66 Sol. Jo. 439; 20 L.G.R. 173, D.C.; 38 Digest 

237, 660. 


Also referred to in argument: 
Pasmore v. Oswaldthistle Urban Council, [1898] A.C. 887; 67 L.J.Q.B. 635; 78 
L.T. 569; 62 J.P. 628; 14 T.L.R. 368, H.L.; 38 Digest 154, 38. 
Baron v. Portslade Urban Council, [1900] 2 Q.B. 588; 69 L.J.Q.B. 899; 83 L.T. 
363; 64 J.P. 675; 48 W.R. 641; 16 T.L.R. 523, C.A.; 38 Digest 153, 27. 
Pegg and Jones, Ltd. v. Derby Corporation, [1909] 2 K.B. 511; 78 L.J.K.B. 
909; 101 L.T. 287; 73 J.P. 413; 7 L.G.R. 922, D.C.; 38 Digest 237, 666. 


Witness Action. 

In 1903 the defendant council undertook, in pursuance of the Public Health Act, 
1875, s. 42, the cleansing of cesspools for the part of their district situated in the 
parish of Ashford. The plaintiffs were owners of six houses in Ashford. On 
June 26, 1917, the council passed the following resolution : 


“That having regard to the shortage of labour, plant and materials due to the 
war, all former resolutions with regard to cleansing of cesspools throughout 
the whole or any part of the district be rescinded, and that the surveyor be 
empowered to arrange with individual householders for the use of the council's 
engines, materials and apparatus for this purpose, provided that no part of the 
cost thereof shall fall upon the rates of the district or any contributory place 
therein.”’ 
By an advertisement in the local press, notice of that resolution was given to the 
inhabitants of the parish of Ashford with an intimation that the resolution would 
take effect at midnight, Sept. 30, 1917. This action was brought by the plaintiffs 
for a declaration that the defendant council, having undertaken the cleansing of 
certain cesspools in their district, were bound at their own cost to cleanse the 
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cesspools into which were drained the property of the plaintiffs, at such times and 
intervals as might be reasonably necessary, and for an order on the defendants to 
cleanse the cesspools. 
Section 42 of the Public Health Act, 1875, provided : 
‘‘Every local authority may, and when required by order of the Local Govern- 
ment Board shall, themselves undertake or contract for . . . the cleansing of 
.. . cesspools; either for the whole or any part of their district... ." 


Section 43 provided : 
“If a local authority who have themselves undertaken or contracted for ve 
the cleansing of . . . cesspools fail, without reasonable excuse, after notice in 
writing from the occupier of any house within their district, requiring them 


to... cleanse any . . . cesspool belonging to such house . . . to cause the 
same to be... cleansed . . . within seven days, shall be liable to... a 
penalty... .” 

Section 44 provided : 
‘“‘Where the local authority do not themselves undertake or contract for... 
the cleansing . . . of cesspools . . . they may make byelaws imposing the duty 
of such cleansing . . . on the occupier of any such premises.”’ 


Macmorran, K.C., and FE. J. Naldrett for the plaintiffs. 
T. R. Hughes, K.C., and R. A. Glen for the defendant council. 


ROMER, J.—This case raises a short though somewhat important point under 
s. 42, s. 43 and s. 44 of the Public Health Act, 1875—a point on which there is 
apparently, no direct authority. The point arises in this way. The defendant 
council, in May, 1903, came to the conclusion that they would undertake the task 
of cleansing cesspools for that part of the district that is situated in the parish of 
Ashford. They had power to do so under s. 42. Due notice of their determination 
was given by them in the local press. From that time onward and down to 
September, 1917, the cleansing of cesspools in that part of their district was carried 
out by the defendant council. On June 26, 1917, the defendant council passed the 
following resolution. [His Lordship read the resolution, and referred to the 
advertisement in the local newspaper, and continued:] The point which I have 
to determine is whether the defendant council, having undertaken the task of 
cleansing the cesspools in 1903, could in 1917 absolve themselves by resolution from 
the duty of cleansing the cesspools further. 

The determination of the question depends on the true construction of three 
sections of the Act of 1875. [His Lordship read s. 42.] Now, in my opinion, the 
word “undertake” in that section does not refer to any undertaking or promise 
given by a local authority to any other body of persons to do any work of the kind 
specified in the section, but refers merely to the performance of that work. Except 
in the case where an order of the Local Government Board is obtained, the section 
is nothing more than an enabling section authorising the local authority to do 
themselves, or through contractors appointed by them, certain work which, but 
for the section, the local authority would have no power to do at all. That being 
so, I cannot so far see any reason for coming to the conclusion that the council 
of the local authority, when once it has determined to do any of the work, is bound 
to do it in perpetuity, and that it has no right at a subsequent date to discontinue 
to do so if it so thinks fit. It is true that the section does not contain such words 
as ‘“‘from time to time,’’ but, in an enabling section like this, I think these words 
are necessarily implied. It could hardly be contended, for instance, that the 
power to make byelaws conferred by s. 43 is one that has to be exercised once and 
for all time. 

But now I have to deal with s. 43. [His Lordship read the section.) It is 
said by the plaintiffs that the defendant council, having undertaken the task of 
cleansing the cesspools in 1903, are, therefore, a local authority ‘‘who have them- 
selves undertaken . . .”’ the cleansing of cesspools, and, accordingly, that there is 
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an obligation imposed on the defendant council by this section which lasts for ever, 
and which cannot be got rid of. The section does not expressly impose any 
obligation to do any of the work referred to in the section, but it would seem to 
impose an obligation by implication, because it makes the authority liable to a 
penalty in certain events for failure to do the work. For myself, however, I think 
that the section does not mean what the plaintiffs say it means. I think the 
section is only intended to apply where the local authority are undertaking in their 
district, or part of their district, as the case may be, the work which, in the case 
of some particular house, has not, in fact, been done, and that the local authority 
is not brought within the section merely because at some past date it had under- 
taken similar work if it is not undertaking that work at the time in question. I 
think it must be ascertained whether, at the time of failure to do the work in the 
particular case, the local authority are, or are not, still undertaking the work in 
their district, or part of their district, as the case may be. That this is so is, I 
think, confirmed by s. 44, which would seem to be intended to apply, so far as the 
cleansing of cesspools is concerned, to all cases not covered by the preceding 
section, and in s. 44 the words are, ‘‘Where the local authority do not themselves 
undertake a contract for . . . the cleansing of cesspools.’’ In my opinion, s. 43 
applies only to cases where the local authority do undertake the work at the time 
in question. 

For these reasons, on giving the best consideration I can, it appears to me that 
there is nothing in any one of these sections preventing a local authority which 
has once undertaken the task of cleansing cesspools from subsequently relieving 
themselves of the obligation. I think that this view is in accordance with the 
opinion expressed by Avory, J., in his judgment in Leck v. Epsom R.D.C. (1). 
In that case, the local authority had for some years before May 26, 1920, in fact 
cleansed cesspools in their district and, as pointed out by McCarpm, J., in his 
judgment, they might, therefore, be said to have undertaken that work within the 
meaning of s. 42 of the Act, it not being necessary for the authority to pass an 
express resolution to do the work if in practice they had so acted as to show that 
they had resolved to do it. But by a resolution dated April 28, 1920, it had been 
resolved that any resolution or resolutions adopting s. 42 of the Act so far as 
related to the cleansing of cesspools should be rescinded, and that any resolution 
or resolutions imposing any obligations or duty on the authority in respect of the 
cleansing of cesspools in the district should be also rescinded. On Aug. 4, 1920, 
a notice was given to the plaintiff in the case that the authority could only empty 
cesspools once in every three months, and the plaintiff having subsequently to that 
date required the authority to empty his cesspool before the expiration of three 
months since it was last emptied, and the authority having failed to comply with 
his requirement, the question to be decided was whether the authority were liable 
for the penalty imposed by s. 43. The decision of the Divisional Court was to 
the effect that, whether in the circumstances the authority had or had not under- 
taken the work, it had a reasonable excuse within s. 43 for not having complied 
with the plaintiff's requirement. The point that I have to decide did not, therefore, 
arise. In the course of his judgment, however, Avory, J., expressed himself as 
follows ([1922] 1 K.B. at p. 390): 

“The appellant's complaint was made under s. 43, and to establish it it was 

necessary to say that the respondents had themselves undertaken the cleansing 

of cesspools. In the circumstances of the case I think it is open to argument 
whether the respondents had undertaken the cleansing of cesspools. It is clear 

that after the passing of the resolution of April 28, 1920, they were not such a 

local authority, because they then resolved not to undertake the duty, and the 

result was that thereafter it became the duty of every occupier to cleanse his 
cesspool. Then on Aug. 4, 1920, the respondents’ surveyor, with their 
authority as we must assume, sent out a notice that in the future they would 
empty cesspools every three months, and if they were requested to do so 
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oftener the cost of doing the work must be paid by occupiers. I quite 
appreciate Mr. Macmorran’s argument that a local authority which undertakes 
the duty of cleansing cesspools must undertake the whole duty; they have no 
right to undertake the duty with limitations upon it. I am not satisfied that 
on Aug. 4, 1920, the respondents, by their notice, were undertaking the duty 
within the meaning of the statute of cleansing cesspools. It is not necessary, 
however, to decide this.”’ 


From this passage I understand Avory, J., to have been of opinion that, even if 
before April 28, 1920, the defendants were an authority who had undertaken the 
cleansing of cesspools, yet after that date they were no longer such an authority. 
He seems, therefore, to have been of opinion that a local authority who has once 
undertaken the work within the meaning of s. 42 is at liberty at any time thereafter 
to cease to undertake such work. This is the view that I have myself formed and 
I am, accordingly, of opinion that the action fails. 


Solicitors: Martincau & Reid; Peter Thomas & Clark, for Horne, Engall & 
Freeman, Staines. 


[Reported by Georrrey P. Lancworrny, Esq., Barrister-at-Law.] 


Re NATIONAL UNION OF SHIPS’ STEWARDS, COOKS, 
BUTCHERS AND BAKERS 


[Cuancery Division (Tomlin, J., July 26, 30, 31, 1924] 
[Reported [1925] Ch. 20; 94 L.J.Ch. 87; 1382 L.T. 628; 40 T.L.R. 871] 


Trade Union—Registration—Need for union to be actually in existence and not 
merely proposed—Trade Union Act, 1871 (34 & 35 Vict., c. 81), s. 6, s. 13. 
For a trade union to be capable of being registered under the Trade Union 

Acts, 1871 and 1913, it must have come into existence before the date of the 
application to register and not be at that date merely a proposed trade union. 
Accordingly, where two applications were made for the registration of trade 
unions under the same name and it appeared that the application made first 
in time related only to a proposed and not to an existing union, an order was 
made for registration in respect of the latter application, which referred to an 
existing union, with a certain modification of name to avoid confusion with a 
union of the same name recently defunct. 


Notes. As to registration of trade unions, see 32 Hatsspury’s Laws (2nd Edn.) 
484 et seq.; and for cases see 43 Dicest 97, 98. For Trade Union Acts, 1871 and 
1913, see 25 Hauspury’s Srarures (2nd Edn.) 1244, 1270. 

Case referred to in argument : 
Luby v. Warwickshire Miners’ Association, [1912] 2 Ch. 871; 81 L.J.Ch. 741; 
107 L.T. 452; 28 T.L.R. 509; 56 Sol. Jo. 670; 43 Digest 98, 1034. 

Originating Summons. 

Before February, 1922, the appellants were officials of the National Union of 
Ships’ Stewards, Cooks, Butchers, and Bakers, and on Feb. 1, 1922, that union 
amalgamated with another trade union, the British Seafarers’ Union, to form the 
Amalgamated Marine Workers’ Union. The appellants continued for a time to 
act as officials of the Amalgamated Union, but during April, 1922, they were 
expelled from the Amalgamated Union in circumstances which led to litigation not 
material for the purpose of this report. In the early part of 1924 the appellants 
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A set about forming a new union to which they gave the old name of the National 
Union of Ships’ Stewards, Cooks, Butchers, and Bakers, and on April 23, 1924 
they applied for the registration of the new union to the Registrar of Friendly 
Societies, who informed them, by letter dated April 380, 1924, that there was 
already at his office an application for the registration of a union under the same 
name which had been made by the persons who were now respondents to the 

B present summons, and that unless the appellants took appropriate legal proceedings 
he would register the combination in respect of which the respondents had made 
application. In these circumstances the appellants and their trade union took out 
this originating summons by way of appeal from the registrar’s decision to which 
the sponsors of the other trade union and that union were made respondents. They 
asked that, notwithstanding the decision of the registrar refusing to register the 

C appellant union, he might be directed not to register the combination for which 
the respondents had made application for registration as such combination was not 
a bona fide trade union, but a combination formed solely for the purpose of inter- 
fering with the registration of the appellant union, while the appellant union was 
a bona fide trade union entitled to the use of the name and entitled to registration 
thereunder. Having regard to the nature of the issue raised, Tomurn, J., directed 

D that the case ought not to be dealt with on affidavit evidence only, and at the 
hearing the appellant Hales and the respondent Wade were called. After hearing 
the evidence, the effect of which appears from the judgment, he came to the con- 
clusion that there was no ground for the allegation of want of bona fides. The 
question was then argued whether on the evidence the respondent union was an 
existing union at the date of the application to register it, and if not, whether it 

FE was capable of registration under the Trade Union Acts. 


Roxburgh for the appellants. 
Plummer for the respondents. 


TOMLIN, J.—This is an appeal under s. 2 (4) of the Trade Union Act, 1913, 
from a refusal by the registrar to register an alleged trade union called the National 
F Union of Ships’ Stewards, Cooks, Butchers, and Bakers. The refusal is based on 
the existence of a prior application to register another alleged union by the same 
name. The appellants are the former of these two alleged unions and the seven 
applicants for its registration, and the respondents are the latter of the two alleged 
unions and the seven applicants for its registration. 
The material sections of the relevant statutes are as follows. By s. 6 of the 
G Trade Union Act, 1871, it is enacted: 
‘‘Any seven or more members of a trade union may by subscribing their names 
to the rules of the union, and otherwise complying with the provisions of this 
Act with respect to registry, register such trade union under this Act, provided 
that if any one of the purposes of such trade union be unlawful such registra- 
tion shall be void.”’ 
H By s. 13 of the Act it is provided, so far as the same is material to refer to: 


‘With respect to the registry, under this Act, of a trade union, and of the rules 
thereof, the following provisions shall have effect : (1) An application to register 
the trade union and printed copies of the rules, together with a list of the 
names of the officers, shall be sent to the registrar under this Act; (2) The 
registrar, upon being satisfied that the trade union has complied with the regu- 
lations respecting registry in force under this Act, shall register such trade 
union and such rules; (8) No trade union shall be registered under a name 
identical with that by which any other existing trade union has been registered, 
or so nearly resembling such name as to be likely to deceive the members or 
the public. .. .”’ 

It will be observed that a trade union is not to be registered under a name identical 

with that of any existing trade union, and it is material also to notice the provisions 

of s. 13 (4) relating to the case where a trade union applying for registration ‘‘has 
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been in operation for more than a year before the date of such application.”" 
Subsection (6) provides for the making of regulations respecting registration and 
these have in fact been made. Regulation 2 of the Trade Union Act Rules, 1913, 
provides : 
“The registrar shall not register a trade union under a name identical with 
that of any other existing trade union known to him, whether registered or 
not registered, or so nearly resembling such name as to be likely to deceive 
the members or the public.’’ 
This prohibition, therefore, goes beyond the prohibition in s. 13 (3), Regulation 3 
provides that 
“upon an application for the registration of a trade union which is already in 
operation, the registrar, if he has reason to believe that the applicants have 
not been duly authorised by such trade union to make the same, may for the 
purpose of ascertaining the fact, require from the applicants such evidence as 
may seem to him necessary.” 


The application for registration is, by reg. 4, to be made on Form A subjoined to 
the regulations, and cl. 4 of the form is as follows: “This [mame of trade union] 
was established on the day of **; and cl. 4 contains a statement 
by those who make the application: ‘‘We have been duly authorised by the trade 
union to make this application on its behalf, such authorisation consisting 


of .”’ There is, however, a note appended to this clause: ‘*This 
will only be necessary where the trade union has been in operation before the 
date of the application.’’ The only other material provision is s. 2 of the Trade 


Union Act, 1913. In sub-s. (1) there is this definition of a trade union : 


‘The expression ‘trade union’ for the purposes of the Trade Union Acts, 1871 
to 1906, and this Act, means any combination, whether temporary or perma- 
nent, the principal objects of which are under its constitution statutory objects : 
provided that any combination which is for the time being registered as a trade 
union shall be deemed to be a trade union as defined by this Act so long as 
it continues to be so registered.”’ 


The short history of the facts in this case is as follows. Prior to February, 1922, 
there were two trade unions in existence—first, a union of the name now sought 
to be registered, the National Union of Ships’ Stewards, Cooks, Butchers, and 
Bakers, and, secondly, the British Seafarers’ Union. In February, 1922, these 
two unions amalgamated under the name of the Amalgamated Marine Workers’ 
Union. Since February, 1922, therefore, up to the early part of this year there 
has been only the one amalgamated union. The appellants, the sponsors of the 
appellant union, were officials of the old National Union, and upon the amalgama- 
tion taking place they became officials of the Amalgamated Union. At some date 
before the early part of this year they were expelled from the Amalgamated Union 
and litigation ensued. I understand that in that litigation the appellants had a 
measure of success and were held to have been wrongly dismissed. That did not, 
however, necessarily involve their reinstatement, and since their dismissal they 
have remained unconnected with the Amalgamated Union. In the early part of 
this year they found, or were able to create, among members of the Amalgamated 
Union a measure of dissatisfaction with it, and they induced some of these men 
to join with them in forming a new union for those who came within the class of 
seafaring men connected with the catering department, with the result that early 
in March they formed a new union, to which they gave the old name of the National 
Union of Ships’ Stewards, Cooks, Butchers, and Bakers. 

The only thing I have to determine is whether the appellants have formed a 
union which they are in a position to register. I am not concerned with trade 
union politics or with how far bodies of this kind can be formed by irresponsible 
persons or with the wisdom of those that join them. I am satisfied that this union 
was formed in the early part of this year, and, if an exact date must be fixed for 
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its birth, I should assign Mar. 3. I am satisfied, after seeing its books, that the 
union was formed about this time and that by the end of March about 200 members 
had been enrolled in the new union and had paid entrance fees and subscriptions. 
An application was made by this union early in April for its registration under the 
name of the old National Union, and the appellants then for the first time learned 
that there was already pending before the registrar an application by the respon- 
dents for the registration of another alleged trade union under the same name. 
That previous application having been made to the registrar, he informed the 
appellants that, unless steps were taken by them to have the matter dealt with 
by this court, he would grant registration in respect of the union on whose behalf 
the first in date of the two applications has been made. In these circumstances 
this original motion was launched, and when it first came before me my attention 
was drawn to the fact that the appellants were charging the respondents with a 
want of bona fides in applying to register a non-existing trade union. I directed 
that the matter should come before me at a later date, and that I should be given 
an opportunity of seeing witnesses for either side in the box. This has been done 
and I have now heard the evidence of Mr. Hales, on behalf of the appellants, and 
of Mr. Wade, on behalf of the respondents. 

The facts with regard to the respondents’ so-called trade union are as follows. 
Its sponsors are seven men who followed the seafaring walk of life in connection 
with the catering department. They are men who with others of the same class 
have, for reasons that may be good or bad, felt dissatisfied with the activities of 
the Amalgamated Union, and it seems to have occurred to them that it would be a 
good thing to re-constitute a trade union for their own particular department. 
Accordingly, on Mar. 1, 1924, they met at the house of one of their number, and I 
have had produced to me a minute of that meeting which is described as a meeting 
of seamen from the catering department of ships. It was held at the house of one 
Skinner, who was one of this group of seamen, and after a discussion they made up 
their minds to form a new trade union, to be called the National Union of Ships’ 
Stewards, Cooks, Butchers, and Bakers. On a subsequent date the same men met 
again at 4, Terrace Pier, Gravesend, and they then agreed that an application 
should be made for the registration of the new union, and that some of the persons 
present should sign a copy of rules for the new union, which consisted of the rules 
of the old National Union. Skinner undertook to see to everything in connection 
with the application for registration and to find the money to pay for any fee 
required upon the registration of the union. No. 4, Terrace Pier, is a cabin, hut, 
or shelter standing on the pier at Gravesend, the approach to which is through the 
toll-gate on the pier. It was really used as a shelter for watermen and others 
going about their lawful occasions on the pier. It seems in the past to have been 
used sometimes by trade unions connected with seafaring men for the purpose of 
collecting subscriptions from members. It was, no doubt, a convenient place to 
intercept the seamen coming ashore before they had reached a place where there 
were opportunities of disposing of any pay in their pockets. As a result of this 
meeting an application was put in to register the proposed union, the registered 
address of the union being given No. 4, Terrace Pier, Gravesend. 

I wish to say at once that I believe the respondents were acting bona fide and 
honestly throughout. I think they knew nothing of the appellants union, and 
bona fide wished to found one for themselves. There is, in my opinion, no ground 
for charging them with want of bona fides. If they fail in this case, it will only 
be because they have not complied with the statutory requirements, and a s 
in my view, no ground for the charges of conspiracy that have ca me : e 
gave his evidence very fairly, and he said that the respondents did no sea a 
trade union, but that they intended to do so when they had got ps aa og union 
registered. They enrolled no members and took no money. W ade st a Gane 
that the union was not formed because they wanted to get registere before they 


took members. oe: 
These being the facts, the question arises whether, on the true construction of 
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the Act, it is possible to register a prospective trade union or only a trade union 


already in existence. If it is possible to register a prospective trade union, there 
is no reason why the respondents should not be registered, but if it is only an 
existing trade union that can be registered, then the only valid application for 
registration is that of the present appellants. When I come to examine the 
language of the actual Acts, I find some difficulty in saying what is a condition 
precedent to the existence of a trade union, or, in other words, what it is that 
brings a trade union into existence, inasmuch as the definition of a trade union in 
s. 2 (1) of the Trade Union Act, 1913, merely states that it means ‘‘any combi- 
nation, whether temporary or permanent, the principal objects of which are under 
its constitution statutory objects.’’ Therefore, it seems to me that it must be a 
question of fact on the particular facts of each case whether a trade union has 
come into existence; and so, finding, as I do, that the appellant union came into 
existence on Mar. 3, 1924, and that the respondent union has never yet come into 
existence, it remains for me to say whether under s. 6 and s. 13 of the Trade 
Union Act, 1871, there was any power to register a non-existent trade union. 

I come to the conclusion on these sections that that union only can be registered 
which is in existence. Section 6 requires an application by ‘‘any seven or more 
members of a trade union,”’ and not by seven or more persons proposing to become 
members of a trade union; and in providing that they must have subscribed ‘‘their 
names to the rules of the union,’’ it seems to predicate the existence of a trade 
union possessing rules. And although there are phrases in some of the sections 
of the Act and in the regulations which seem to suggest the possibility of registering 
a prospective trade union, I do not think they are sufficient to establish anything 
contrary to what appears to me to be necessarily implied from s. 6 of the Act of 
1871. I refer, for example, to cl. 14 of Form A and the note at the foot of it 
to the effect that it will only be necessary to fill in this clause ‘‘when the trade 
union has been in operation before the date of the application.’’ I doubt, first, 
whether I ought to allow myself to be guided by any such note in construing the 
action of the Act; and, secondly, whether the words ‘‘in operation’’ do not mean 
something more than the initial activities necessary to form a trade union. It is 
to be observed that cl. 4 of the form requires a statement of the date upon which 
the trade union was ‘‘established.’’ Therefore, upon the construction of s. 6 and 
s. 13 of the Act, I come to the conclusion that a trade union must be in existence 
before an attempt can successfully be made to register it. Having reached that 
conclusion, I think it follows that the appellants are entitled to have their union 
registered. But I have already pointed out that there may well be an objection 
to registering to-day a trade union in the same name as a trade union which ceased 
to exist in 1922, and I asked whether the applicants would be content to have their 
union registered with some indication of the date of its origin in the name and 
they agreed to this. Therefore, I will direct the registrar to register the appellant 
union in the name of the National Union (1924) of Ships’ Stewards, Cooks, 
Butchers, and Bakers, upon his being satisfied that the union has duly altered its 
name to that authorised to be registered. 


Solicitors: Vizard, Oldham, Crowder & Cash, for J. F. Lynskey & Sons, Liver- 
pool; White & Co. 
[Reported by L. Moraan May, Esg., Barrister-at-Law.] 
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BAYLEY v. WALKER 


| Kine’s Brencn Diviston (Salter and MacKinnon, JJ.), December 12, 1924] 


[Reported [1925] 1 K.B. 447; 94 L.J.K.B. 430; 132 L.T. 489 ; 
41 T.L.R. 187; 23 L.G.R. 180] 


Rent Restriction—Recovery of overpaid rent—Recovery within six months of 
date of payment—Recovery by deduction—Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920 (10 ¢& 11 Geo. 5, c. 17), s. 14 (1)—Rent and 
Mortgage Interest Restrictions Act, 1923 (13 ¢ 14 Geo. 5, c. 32), s. 8 (2). 

The period of limitation [now two years: see s. 7 (6) of the Increase of Rent 

C and Mortgage Interest (Restrictions) Act, 1938] imposed by s. 8 (2) of the 

Rent and Mortgage Interest Restrictions Act, 1923, on the right of a tenant 

under s. 14 (1) of the Rent and Mortgage Interest (Restrictions) Act, 1920, to 

recover rent overpaid by him to the landlord applies to the recovery of the 
overpayment by deduction as well as by action. 


Notes. As to recovery of overpayments, see 23 Hatssury’s Laws (3rd Edn.) 
D 794, 795; and for cases see 31 Dicesr (Repl.) 690-692. Tor Rent Restriction Acts, 
1920, 1923, and 1938, see 138 Hatspury’s Statutes (2nd Edn.) 981, 1033, 1068. 


Cases referred to: 

(1) Lewis v. McKay, [1924] 2 K.B. 136; 93 L.J.K.B. 840; 131 L.T. 504; 40 

T.L.R. 579; 68 Sol. Jo. 739; 22 L.G.R. 476, D.C.; 31 Digest (Repl.) 691, 
E 7820. 

(2) Diment v. Roberts, ante, p. 558; [1925] 1 
L.T. 235; 40 T.L.R. 861; 68 Sol. Jo. 842 
(Repl.) 691, 7821. 

Appeal by the landlord from Windsor County Court. 

The facts appear from the headnote and the judgment of Sarer, J. 


W. G. Earengey for the landlord. 
W.S. M. Knight for the tenant. 


K.B. 9; 93 L.J.K.B. 1038; 132 
L.G.R. 742, C.A.; 31 Digest 


. 
’ 


SALTER, J.—In this case the landlord brought an action for the possession of 
a house, and the question was whether the rent was in arrear at the material time. 
The county court judge held that it was not, and gave judgment for the tenant. 
G The facts were that the tenant had paid to the landlord considerable sums for rent 
which were in excess of the amounts the landlord was entitled to obtain. That 
excess was recoverable by the tenant, under s. 14 (1) of the Rent and Mortgage 
Interest (Restrictions) Act, 1920. He made a number of deductions, and on 
Jan. 31, 1924, he was paying no rent, there remaining at that date a considerable 
sum overpaid by him. The question this court has to decide is whether the 
H tenant had a right to continue to make deductions after Jan. 31, 1924. The matter 
turns on the construction of s. 14 (1) of the Act of 1920 and s. 8 (2) of the Rent 
and Mortgage Interest Restrictions Act, 1923. Section 14 (1) of the 1920 Act 
enacted : 
‘‘Where any sum has, whether before or after the passing of this Act, been 
I paid on account of any rent . . . being a sum which is by virtue of this Act, 
or any Act repealed by this Act, irrecoverable by the landlord . . . the sum so 
paid shall be recoverable from the landlord . . . who received the payment... 
by the tenant .. . by whom it was paid, and any such sum, and any other 
sum which under this Act is recoverable by a tenant from a landlord or 
payable or repayable by a landlord to a tenant, may, without prejudice to any 
other method of recovery, be deducted by the tenant . . . from any rent... 
payable by him to the landlord... .” 


That section gave a general right of recovery, where rent had been overpaid, either 
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by action or deduction without imposing a limit of time. A modification was made 
by s. 8 (2) of the 1923 Act, which stated : 

‘‘Any sum paid by a tenant . . . which, under s. 14 (1) of the [Act of 1920), 

is recoverable by the tenant . . . shall be recoverable at any time within six 

months from the date of payment but not afterwards, or in the case of a pay- 
ment made before the passing of this Act, at any time within six months of 
the passing of this Act but not afterwards.”’ 

The payments in this case were made before the passing of the Act, and the 
time limit of six months expired on Jan. 31, 1924. In my opinion, the effect of 
those two sections is that the general right of recovery for rent overpaid given by 
s. 14 (1) of the 1920 Act, whether by action or deduction, was limited in time by 
the Act of 1923. Up to that date the tenant might have issued a summons for the 
amount owing and recovered by action, or he could have recovered by deduction : 
but after that date recovery by either method was barred. In Lewis v. McKay (1) 
the question was whether it was sufficient that proceedings should be commenced 
within the period allowed. Swirr, J., held that the commencement of proceedings 
was sufficient, but he was obviously of opinion that the Act of 1923 limited the 
time within which recovery could be made, whether by action or by deduction. 
In Diment v. Roberts (2) the present point was not actually decided, but it is 
obvious that Arkin, L.J., assumed that the right of recovery by deduction as well 
as by action was barred. I think that the decision of the county court judge, that, 
when a tenant adopts the method of recovery by deduction and the first deduction 
takes place within six months of the passing of the 1923 Act, the tenant can 
continue to deduct what he would be entitled to under s. 14 (1) of the Act of 1920, 
was wrong in law. This appeal must be allowed and the case sent back for 
decision on other points. 


MACKINNON, J.—I agree. 
Appeal allowed. 


Solicitors: Bower, Cotton & Bower, for T. W. Stuchbery, Maidenhead; E. M. 
Tringham, for Barrett & Thomson, Slough. 


[Reported by T. R. Frrzwarer Butter, Esq., Barrister-at-Law.] 


Re SEARLE, HOARE & CO. Ex parte THE TRUSTEE v. 
LLOYD 


[CHancery Drviston (P. O. Lawrence, J.), June 2, 1924] 


[Reported [1924] 2 Ch. 325; 98 L.J.Ch. 571; 68 Sol. Jo. 755; 
[1924] B. & C.R. 114] 


Bankruptey—Proof—Admission of proof—Overpayment—Right of trustee to set 
off amount of overpaid dividend against future dividend. 

A proof for £1,171 2s. 6d. having been admitted in a bankruptcy, a dividend 
was declared of 2s. 6d. in the £ and the creditor received a first dividend of 
£146 7s. 10d. in respect of the £1,171 2s. 6d. The trustee in bankruptey 
having discovered that there had been a mistake and that the creditor should 
only have had his proof admitted for £880 5s. 8d., moved the court to order 
the proof to be reduced to £880 5s. 8d. The court ordered the reduction to 
bo made, it not being disputed that that was the right amount. On the 
question whether the trustee would be entitled to retain out of any future 
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A dividends declared so much as would repay him the amount by which the 
creditor had been overpaid on the first dividend, ; 

Held: the principle of equity that a beneficiary who had been overpaid was 
not entitled to receive any further payment out of the trust fund until the 
payments to the other beneficiaries were levelled up to the amount received 
by the overpaid beneficiary applied, and, therefore, the trustee was entitled to 

B _ set off the amount of the dividend overpaid to the creditor against any future 
dividends payable to him. : 

Re Tait, Ex parte Harper (1) (1882), 21 Ch.D. 5387, considered. 


Notes. Applied: Farnworth v. Manchester Corpn., [1929] 1 K.B. 583. 

As to expunging of proof of debts in a bankruptcy, see 2 Hatssury’s Laws (3rd 
Edn.) 508; and for cases see 4 Dicest 337 et seq. 
Case referred to: 

(1) Re Tait, Ex parte Harper (1882), 21 Ch.D. 537; 52 L.J.Ch. LI S742] 

31 W.R. 152, C.A.; 4 Digest 338, 3172. 
Motion. 
The facts are set out in the headnote. 


G. Wightman Powers for the trustee in bankruptey. 
E. W. Hansell for the respondent creditor. 


P. O. LAWRENCE, J.—This motion raises a short point which, in my opinion, 
presents no serious difficulty. The facts are as follows: [His Lordship stated the 
facts, and continued :] In these circumstances, it is not disputed that the respon- 

[ dent’s proof must be reduced to £880 5s. 8d. Counsel for the respondent, however, 
contended that he is entitled to receive the full amount of any future dividends 
which may be declared in respect of his reduced proof without being under any 
obligation to return or to give credit for the sum overpaid to him, on July 19, 1922, 
in respect of his original proof, and Re Tait, Ex parte Harper (1) was cited in 
support of this contention. In that case, the question was whether the inspectors 

F under a deed of inspectorship were entitled to have the proof of the creditor 
expunged. The Court of Appeal, on the assumption that the proof had in fact 
been admitted (a question on which the court expressed no opinion), held that the 
proof ought to be expunged, and JesseL, M.R., in the course of his judgment, when 
dealing with the contention that the creditor might have altered his position on 
the faith of the proof having been admitted, said (21 Ch.D. at p. 541): 


G “And no injustice can be done, because any dividends which have been 
already paid are allowed to be retained by the creditor, and the expunging 
affects only the right to receive future dividends.”’ 





Counsel for the respondent argued that from this statement it was to be implied 
that, where only a part of the proof was expunged, and in fact the proof was merely 
reduced, the creditor was entitled to receive the full amount of the future dividends 
H on the reduced proof without having to give credit against such future dividends 
for any excess of dividends received in respect of the original proof. I do not think 
that this argument can be supported. In my judgment, there is nothing in that 
statement of JesseL, M.R., which warrants the proposition that, where there is a 
common fund which is being administered for the equal benefit of all the creditors, 
a creditor who has been paid out of that fund more than was due to him is entitled 
to receive further moneys out of the fund without first giving credit for the over- 
payment. The mere fact that the trustee cannot recover either payments made to 
a person whose proof is subsequently expunged, or overpayments made to a creditor 
whose proof is subsequently reduced, does not, in my opinion, prevent the operation 
of the well-known principle of equity that a beneficiary who has been overpaid 
is not entitled to receive any further payment out of the trust fund until the 
payments to the other beneficiaries are levelled up to the amount received by the 
overpaid beneficiary—a principle which, in my opinion, is applicable to the facts 
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of the present case. In the result, I propose to make an order that the respondent S 
proof be reduced to £880 5s. 8d., and to declare that the trustee is entitled to 
set off the sum of £36 7s. 8d., being the amount overpaid, against any future 
dividends payable to the respondent. In the special circumstances, I think that 
the proper order to make as to the costs of this motion is that the trustee's costs 
(including his costs of the inquiry before the registrar) be paid out of the estate 

and that the respondent bear and pay his own costs. 

Solicitors : Phillips, Sons & [Rollinson ; Lloyd & Co. 
[Reported by Grorrrey P. Lanawortuy, Esq., Barrister-at-Law.] 


R. v. HOME SECRETARY. Ex parte BRESSLER 


[Court cr Appeat (Bankes, Warrington and Scrutton, L.JJ.), March 14, 1924] 
[Reported 131 L.T. 386; 88 J.P. 89; 68 Sol. Jo. 646; 
22 L.G.R. 460; 27 Cox, C.C. 655] 


Alien—Deportation—Form of order—Need to state order conducive to public good 

—Aliens Order, 1920 (S.R. & O. 1920 No, 448), art. 12 (6) (c). 

The making of an order for the deportation of an alien under art. 12 (6) (c) 
of the Aliens Order, 1920, lies within the discretion of the Home Secretary, 
but it is desirable that an order made under that article should state on the 
face of it that the Home Secretary deems it to be conducive to the public 
good to make the order. 


Notes. The Aliens Order, 1920, has been replaced by the Aliens Order, 1953 
(S.I. 1958, No. 1671), as amended. Article 12 (6) (c) of the 1920 Order has been 
replaced by art. 20 (2) (b) of the 1953 Order. 

As to deportation of an alien, see 1 Hatspury’s Laws (3rd Edn.) 520 et seq.; 
and for cases see 2 Dicesr (Repl.) 190 et seq. 


Cases referred to: 

(1) R. v. Home Secretary, Kx parte Duke of Chateau Thierry, [1917] 1 K.B. 
922; 86 L.J.K.B. 923; 116 L.T. 226; 81 J.P. 125; 88 T.L.R. 264; 61 Sol. Jo. 
367; 15 L.G.R. 351, C.A.; 2 Digest (Repl.) 191, 145. 

(2) R. v. Chiswick Police Station Superintendent, Ex parte Sacksteder, {1918} 
1 K.B. 578; 87 L.J.K.B. 608; 118 L.T. 160; 82 J.P. 187; 34 T.L.R. 279; 
62 Sol. Jo. 363; 16 L.G.R. 835, C.A.; 2 Digest (Repl.) 192, 146. 

(3) R. v. Leman Street Police Station Inspector, Ex parte Venicoff, R. v. 
Secretary of State for Home Affairs, Ex parte Venicoff, [1920] 5 K.B. 72; 
89 L.J.K.B. 1200; 23 L.T. 578; 84 J.P. 222; 36 T.L.R. 677, D.C.; 2 
Digest (Repl.) 191, 144. 

(4) R. v. Brixton Prison Governor, Ex parte Sarno, [1916] 2 K.B. 742; 86 
L.J.K.B. 62; 115 L.T. 608; 80 J.P. 389; 32 T.L.R. 717; 14 L.G.R. 1060; 
2 Digest (Repl.) 191, 143. 

Appeal against an order of the Divisional Court, refusing to make absolute a 
rule nisi for habeas corpus. 

The appellant was the wife of an alien against whom the Home Secretary had 
made a deportation order, under the Aliens Restriction Acts, 1914 and 1919, 
following a conviction of failing to register as an alien. The Home Secretary also 
made a deportation order against the appellant, who had not been convicted of any 


offence. The ground on which the Home Secretary purported to act was not stated 


A. 
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in the order, but it appeared from the evidence that the Home Secretary had 
deemed it conducive to the public good to make the order. 

By art. 12 (6) (c) of the Aliens Order, 1920, a deportation order against an alien 
may be made “‘If the Secretary of State deems it to be conducive to the public 
good to make a deportation order against the alien.’’ 


E. H. Coumbe and A. Anderson for the appellant. 
The Attorney-General (Sir Patrick Hastings, K.C.) and Giveen for the Home 
Secretary. 


BANKES, L.J.—This appeal undoubtedly raises a question of very considerable 
public importance, but in reference to which I have no doubt whatever that the 
view taken by the Divisional Court was the right one. The appeal is against a 
refusal of the Divisional Court to make absolute a rule nisi for a habeas corpus to 
bring up the body of the appellant, a woman of the name of Bressler, against whom 
an order had been made for deportation under the Aliens Restriction Acts, and 
orders made under those statutes. 

The law in reference to the deportation of aliens is now contained in the Aliens 
Restriction Act, 1914, and the Aliens Restriction (Amendment) Act, 1919, as 
extended by the Expiring Laws Continuance Act. The joint effect of the two 
statutes of 1914 and 1919 is that His Majesty may, by Order in Council, impose 
restrictions on aliens, and provision may be made by order for the deportation of 
aliens from the United Kingdom, the additional provision of s. 1 (2) of the Act of 


"1919 being that any order so made must be laid before each House of Parliament 


F 


forthwith. Now a number of orders have been made. The original form of the 
order was art. 12 (1) of the Aliens Restriction (Consolidation) Order, 1914, which 
provided : 
‘‘A Secretary of State may order the deportation of any alien, and any alien 
with respect to whom such an order is made shall forthwith leave and there- 
after remain out of the United Kingdom.”’ 


That order was repeated in exactly the same form in the Aliens Restriction 
(Consolidation) Order, 1916, art. 12 (1). The effect of that order came before this 
court in R. v. Home Secretary, Ex parte Duke of Chateau Thierry (1), in which 
an attempt was made to obtain a rule for a writ of certiorari to quash an order 
made by the Home Secretary. In giving judgment in that case, SwINFEN Eapy, 
L.J., says ({1917] 1 K.B. at p. 930): 
‘““A Secretary of State is not required to justify in a court of law his reasons 
for making a deportation order in the case of an alien.”’ 
I said (ibid. at p. 935): 
“The order] applies to all aliens, whether alien enemies or alien friends. It 
confers upon the Secretary of State an unlimited discretion. He may order 
the deportation of any alien. It is impossible for any court of law to interfere 
with the exercise of that discretion, whether he exercises it because he con- 
siders the presence of an alien in this country undesirable on account of his 
character or antecedents or because he considers it undesirable that he should 
remain in this country when his services are required in time of war by an 
allied country of which he is either a subject or a citizen.” 


So that in the form of the order as it then stood this court has already expressed 


its view that it was impossible to challenge in a court of law the discretion exercised 


by the Home Secretary in making an order. 
The matter came before this court again in 1918 in R. v. Superintendent of 


Chiswick Police Station, Ex parte Sacksteder (2). There a question arose whether 

an arrest which had been made as a result of the deportation order was ue or 

otherwise. Prcxrorp, L.J., in giving judgment, said this ({1918] 1 K.B. at p. 586) : 
“Tt ig not for me again to consider whether it would not have been better 
that in the order of 1916 there should have been some provision as to the form 
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in which the order should be made. There is none. It seems to me any 
direction, whether oral or written, if it be made by the Secretary of State, is 
sufficient to satisfy the order.”’ 


Whether it was as a result of that expression of opinion by the lord justice or not 
I do not know, but, shortly after the decision in that case, and that expression of 
opinion, there was an alteration in the form of the order, and instead of running, 
as it did, under the order of 1914, giving the Home Secretary a general discretion 
to make an order, the amended form of the order runs thus : 


‘‘A deportation may be made in any of the following cases . . . (c) If the 
Secretary of State deems it to be conducive to the public good to make a 
deportation order against the alien.”’ 


I am not saying for a moment that that alteration of form limits the discretion 
of the Home Secretary, but it does indicate the grounds on which he is called on 
or is entitled to exercise it. It does not appear that, as a result of the alteration of 
the order, any alteration in the form of the order which is made has been made. 

A similar question came before the court again in 1923 in R. v. Leman Street 
Police Station Inspector, Ex parte Venicoff (3), and the question there was whether 
under the order as amended in 1919 it was incumbent on the Home Secretary to 
hold an inquiry before making an order. It is not material to go into the decision 
in that case. It is only material to notice that, although the form of the order 
had been altered by the date of the decision, the deportation order in fact made 
continued to be in the old form, and did not indicate on the face of the order that 
the Secretary of State had made the order because he deemed it to be conducive 
to the public good. The order in this case does not refer to the grounds on which 
the Home Secretary acted, and in the absence of such grounds, as counsel for the 
Crown has just pointed out, it is competent for a person to go to a Divisional Court 
and apply for a rule nisi on the suggestion that the Home Secretary has acted on 
some insufficient ground, and that he has not stated the grounds on which he in 
fact acted. With submission, I suggest that in orders which are made in future 
it would be better to incorporate in the order itself the language used in art. 12 
(6) (c) of the order at present in existence in order that it may be indicated on 
the fact of the order as made, that the Home Secretary is purporting to act within 
the exact terms of the order giving him jurisdiction. I merely add that because it 
seems to me that this application would probably never originally have been made 
in the Divisional Court if the order had been in that form. It does not affect the 
jurisdiction of the court in the least, because it is plain that, once it appears that 
the Home Secretary has purported to exercise the jurisdiction given him by that 
order, it is impossible for this court to attempt to interfere. For these reasons, 
I think that the appeal fails and must be dismissed with costs. 


WARRINGTON, L.J.—I am of the same opinion. The question raised by the 
present appeal is as to the validity of an order for the deportation from the United 
Kingdom of the present appellant, who is an alien. The Act on which the present 


procedure depends, and which is now in force, is the Aliens Restriction (Amend- 
ment) Act, 1919. That provides by 821.(1)% 


“The powers which under sub-s. (1) of s. 1 of the Aliens Restriction Act, 1914 
(which Act, as amended by this Act, is hereinafter in this 
the principal Act), are exercisable with respect to aliens at 
state of war exists between His Majesty and any 
appears that an occasion of imminent national dan 
arisen, shall, for a period of one year after the p 
cisable not only in those circumstances, but at any 


The period during which that section was to be operative was originally for one 
year from the passing of the Act, but that has from time to time heen continued 
by the Expiring Laws Continuation Act, and, accordingly, the Act now in force 
provides that the powers given by the Act of 1914 are to be exercisable not only 


Act referred to as 
any time when a 
foreign power, or when it 
ger or great emergency has 
assing of this Act, be exer- 
time.”’ 
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A in the circumstances specified in the original Act, but at any time. Protection, 


¥ 


however, was afforded to aliens in general by the provision that any Order in 
Council made under that Act should be laid before Parliament, and might be 
annulled if an address for that purpose was presented to either House of Parliament. 
The Order in Council is that of Mar. 25, 1920, and the particular article is 
art. 12 (1), which provides : 


“The Secretary of State may, if he thinks fit, in any of the cases mentioned 
in this article make an order (in this order referred to as a deportation order) 
requiring an alien to leave and to remain thereafter out of the United 
Kingdom,”’ 
and then the cases are enumerated in para. (6), and they include this: ‘‘If the 
Secretary of State deems it to be conducive to the public good to make a depor- 
tation order against the alien.’’ The question was raised before us, and it had 
previously been raised as to the validity of the Order in Council itself, the argument 
being that, while the Act provided for provision being made by an Order in Council 
for the deportation of aliens, that did not amount to authority to make an order 
which would authorise the deportation itself. That same argument was raised in 
R. v. Brixton Prison Governor, Ex parte Sarno (4), and it was dealt with and 
negatived by Lorp Reapine, C.J. The Order in Council, therefore, was, I think, 
validly made in accordance with the provisions of the statute. The next question 
is: Has the deportation order been made in accordance with the provisions of the 
Order in Council? In my opinion, it has. The Order in Council authorised the 
Home Secretary to make such an order if he deems it to be conducive to the public 
good to make it. In R. v. Leman Street Police Station Inspector, Ex parte 
Venicoff (3), the question was raised whether that entitled the Home Secretary to 
make the order as a matter in his discretion, and Lorp Reapine says ({1920] 
3 K.B. at p. 78): 
“Turning now to the statute, art. 12, and the deportation order made under 
it, I have no doubt that it is not for us to pronounce whether the making of 
the order is or is not conducive to the public good’’; 


in other words, that that is a matter which was left by Parliament and by the 
Order in Council for the decision of the Home Secretary. The Home Secretary in 
the present case has, as appears by the affidavit which has been filed, taken the 
matter into consideration, and deems it to be conducive to the public good that 
this particular order should be made. There, in my opinion, is an end of the 
matter. The Home Secretary had a discretion given him by the Order in Council, 
and it is proof that he has exercised it, but I agree with what has been said by 
Bankes, L.J., that it would be desirable in future to prevent any such question 
being raised that the order made under the Order in Council should, on the face 
of it, state that the Home Secretary, deeming it conducive to the public good, has 
made the order, so as to show that he has made the order under the particular 
circumstances under which the Order in Council says that it may be made. I 


agree that the appeal fails. 


SCRUTTON, L.J.—I agree. —_ 
Appeal dismissed. 


Solicitors: EB. L. L. Fookes; Treasury Solicitor. 
[Reported by W. C. Sanprorp, Esq., Barrister-at-Law.] 


672 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep. 


~ 


A 


INLAND REVENUE COMMISSIONERS v. GEORGE BURRELL 
INLAND REVENUE COMMISSIONERS v. WILLIAM BURRELL 


[Court or AppeaL (Sir Ernest Pollock, M.R., Atkin and Sargant, L.JJ.), 
March 17, 18, April 4, 1924] B 
[Reported [1924] 2 K.B. 52; 93 L.J.K.B. 709; 131 L.T. 727; 
40 T.L.R. 562; 68 Sol. Jo. 594; 9 Tax Cas. 27] 
Supertar—Company—Undistributed profits—Winding-up—Liability on division 
of surplus assets. > 
The taxpayer was a shareholder in a company which had been formed to own 

a single steamship. The articles of association provided that the company was C 

to be wound-up in the event of the ship being lost or sold. The ship was 

disposed of, and the company went into voluntary liquidation. Among the 
assets which came into the hands of the liquidator was a sum of money which 
represented profits made by the company in the final year of its existence and 
in previous years, but not distributed as dividends. The question raised by 
this appeal was whether the shareholder could be assessed to supertax in 
respect of that portion of the company’s assets distributed to him which repre- 
sented these undivided profits on which income tax had been paid by the 
company. 

Held: the distinction between surplus profits and capital disappeared when 

the liquidator assumed his duties, the liquidator having no power to divide the E 

profits as dividends on the shares; and, therefore, no part of the assets dis- 

tributed by the liquidator was liable to supertax in the hands of the share- 
holder. 
Dictum of Scrurron, L.J., in I.R.Comrs. v. Blott (1), [1920] 2 K.B. at 

p. 675, applied. 

Decision of Rowtarr, J., [1923] 2 K.B. 478, affirmed. F 
Notes. Considered: J.R.Comrs. v. Fisher’s Executors, [1925] 1 K.B. 451. 
Distinguished: Madras Income Tax Comrs. v. P.R.A.L. Muthukaruppan Chettiar 
(1935), 79 Sol. Jo. 501. Considered: I.R.Comrs. v. Pollock and Peel, Ltd., [1957] 
2 All E.R. 485. Referred to: I.R.Comrs. v. Fisher’s Executors, [1926] A.C. 395; 
I.R. Comrs. v. Wright (1926), 95 L.J.K.B. 982; Drew & Sons, Ltd. v. I.R.Comrs. 
(1932), 17 Tax Cas. 140; Re Metcalfe & Sons, Ltd., [19383] Ch. 142; Austins of G 
East Ham, Ltd. v. I.R.Comrs., [1937] 4 All E.R. 275; Re Home Grown Sugar, 
Ltd., [1938] 1 All E.R. 85; Penang and General Investment Trust, Ltd. v. 
I.R.Comrs., [1948] 1 All E.R. 514; I.R.Comrs. v. F.P.H. Finance Trust, Lid. 
(No. 2), [1944] 1 All E.R. 194; Commercial Securities, Ltd. v. I.R.Comrs. (1953), 
35 Tax Cas. 15. 

As to distribution of accumulated income on liquidation, see 20 Hatspury’s i 
Laws (3rd Edn.) 416; and for cases see 28 Digest (Repl.) 348 et seq. 
Cases referred to: 

(1) I.f.Comrs. v. Blott, I.R.Comrs. v. Greenwood, [1920] 2 K.B. 657; 89 
L.J.K.B. 677; 123 L.T. 516; 36 T.L.R. 575; 64 Sol. Jo. 548, C.A.; 
affirmed, [1921] 2 A.C. 171; 90 L.J.K.B. 1028; 125 L.T. 497; 87 T.L.R. [ 
762; 65 Sol. Jo. 642; 8 Tax Cas. 101, H.L.; 28 Digest (Repl.) 345, 1525. 

(2) Re Bridgewater Navigation Co., [1891] 2 Ch. 317; 60 L.J.Ch. 415; 64 L.T. 
576; 7 T.L.R. 860, C.A.; 10 Digest (Repl.) 1067, 7403. 

(3) Bishop v. Smyrna and Cassaba Rail. Co., [1895] 2 Ch. 265; 64 L.J.Ch. 617; 
72 L.T. 773; 483 W.R. 647; 11 T.L.R. 393; 89 Sol. Jo. 469; 2 Mans. 429; 
13 R. 561; 10 Digest (Repl.) 1068, 7405. 

(4) Re W. J. Hall € Co., Ltd., [1909] 1 Ch. 521; 78 L.J.Ch. 382; 100 L.T. 692; 
16 Mans. 152; 10 Digest (Repl.) 1011, 6952. 
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(5) Bouch v. Sproule (1887), 12 App. Cas. 885; 56 L.J.Ch. 1087; 57 L.T. 845; 
86 W.R. 193, H.L.; 9 Digest (Repl.) 638, 4249. 

(6) Re Crichton’s Oil Co., [1902] 2 Ch. 86; 71 L.J.Ch. 531; 86 L.T. 787; 18 
T.L.R. 556; 9 Mans. 402, C.A.; 10 Digest (Repl.) 1068, 7496. 

(7) Re Armitage, Armitage v. Garnett, [1893] 3 Ch. 337; 63 L.J.Ch. 110; 69 
L.T. 619; 9 T.L.R. 630; 7 R. 290, C.A.; 40 Digest (Repl.) 728, 2176. 

(8) Birch v. Cropper, Re Bridgewater Navigation Co., Ltd. (1889), 14 App. Cas. 
525; 59 L.J.Ch. 122; 61 L.T. 621; 838 W.R. 401; 5 T.L.R. 722; 1 Meg. 872, 
H.L.; 10 Digest (Repl.) 1065, 7391. 4 

(9) Re Spanish Prospecting Co., Ltd., [1911] 1 Ch. 92; 80 L.J.Ch. 210: 103 
L.T. 609; 27 T.L.R. 76; 55 Sol. Jo. 63; 18 Mans. 91, C.A.; 10 Digest 
(Repl.) 1063, 7381. 

(10) Brooks v. I.R.Comrs., [1914] 1 K.B. 579; 88 L.J.K.B. 431; 110 L.T. 1; 30 
T.L.R. 216, C.A.; affirmed sub nom. I.R.Comrs. v. Brooks, [1915] A.C. 
478; 84 L.J.K.B. 404; 112 L.T. 523; 81 T.L.R. 89; 59 Sol. Jo. 160; 
sub nom. Brooks v. I.R.Comrs., 7 Tax Cas. 236, H.L.; 28 Digest (Repl.) 
331, 1463. 

(11) Barnardo’s Homes v. Income Tax Special Comrs., [1921] 2 A.C. 1; 90 
L.J.K.B. 645; 125 L.T. 250; 87 T.L.-R. 540; 65 Sol. Jo. 433; sub nom. 
R. v. Income Tax Acts Special Purposes Comrs., Bx parte Dr. Barnardo’s 
Homes National Incorporated Association, 7 Tax Cas. 646, H.L.; 28 Digest 
(Repl.) 322, 1419. 


Appeal by the Crown from a decision of Rowzarr, J., reported [1923] 2 K.B. 
478, on the following Case which was stated under the Finance (1909-10) Act, 1910, 
s. 72 (6), and the Taxes Management Act, 1880, s. 59, by the Special Commissioners 
of Income Tax for the opinion of the King’s Bench Division of the High Court of 
Justice. 

1. At the meeting of the Special Commissioners of Income Tax held on July 26, 
1920, for the purpose of hearing appeals, William Burrell (hereinafter called the 
respondent) appealed against additional assessments to supertax in the sums of 
£7,681, £113,684, and £401 for the years ending April 5, 1917, April 5, 1918, and 
April 5, 1919, respectively, made upon him under the provisions of the Finance 
(1909-10) Act, 1910, and subsequent enactments. The said additional assessments 
were made in respect of part of the sums distributed on liquidation by the twenty- 
three steamship companies hereinafter referred to and received by the respondent 
and his wife respectively. 

2. The firm of Burrell & Son, of which the respondent was a partner, held shares, 
but not a controlling interest, in twenty-three companies, each of which was 
formed for the purpose of owning one particular ship. Mrs. Burrell, the wife of 
the respondent, also held shares in most of these companies in her own right. 

3. Each of the companies had gone into liquidation in conformity with its 
articles of association when the ship which it owned was sold or lost. After any 
liabilities had been discharged, the assets of the company, including the profits 
earned from the commencement of the company’s year up to the date of the 
cessation of business, and also any undistributed profits of past years that had 
been accumulated and invested and held as reserve funds, were distributed among 
the shareholders, and each shareholder accordingly received in the liquidation a 
certain fraction of the profits of the year in which business ceased, but which the 
company had not resolved to divide, and of the accumulated profits of past years 
invested and then held in reserve. 

4. The facts in the case of each of the twenty-three companies were very similar, 
and the facts in the case of the ‘‘Strathleven’’ Steamship Co., Ltd. (hereinafter 
referred to as ‘‘Strathleven’’), may be taken as typical of other companies. 

5. Strathleven was incorporated in the year 1906 with a capital of £24,000 in 
two hundred and forty shares of £100 each, and owned, and could only own, one 
ship. On Sept. 7, 1915, the following special resolution was passed by the company 
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in conformity with art. 14 of its articles of association. It was confirmed on 
Sept. 22 and duly registered on that date. It resolved: 


“That out of the accumulated profits of the company a sum of £83 per share 
be paid off by way of reduction of capital pursuant to s. 40 of the Companies 
(Consolidation) Act, 1908.”’ 


Following on that special resolution, a memorandum was produced and registered 
with the registrar of companies under s. 40 (2) of that Act, and the company 
thereupon paid back out of accumulated profits £83 out of each £100 in reduction 
of the paid-up capital, leaving £17 per share paid up and leaving the unpaid 
capital increased by an amount similar to the amount returned. The total amount 
of capital so returned and liable to recall was £19,920. The company’s paid-up 
capital was thereafter shown in its balance sheet as £4,080 and a special reserve 
of £19,920 being the capital liable to recall also appears in the balance sheet as a 
transfer from profit and loss account by special reserve account as a balancing 
entry. The £19,920 capital returned to shareholders was never recalled to any 
extent. 

The ship was sold to the Australian Government on July 8, 1916, for the sum of 
£141,705 14s. 8d. (less commissions), being a sum in excess of the book value of 
the steamer as appearing in the company’s balance sheet, and the company there- 
upon went into voluntary liquidation by resolution in the terms of art. 98 of its 
articles of association. 

The company’s assets in due course were distributed in cash amongst its share- 
holders. The total amount distributed in the liquidation was £152,909 3s. 10d. 
Of this sum £140,941 3s. 9d. represented the balance of the purchase money 
received on the sale of the said steamer (less commissions thereon) after payment 
of the liquidator’s fee (amounting to £764 10s. 11d.), and £11,968 Os. 1d. repre- 
sented current and accumulated profits made up as follows : 


Sd ee ods £ hoe 
Balance of accumulated profits and interest 
on investments of past years, part of which 
were cash and the remainder invested and 
standing in ‘“‘reserve”’ os ce ide 4,372 11, 8 
Trading profit of current year (less audit fees) 8,842 2 7 
Interest on investments and deposit receipts 


for current year yea oe ae a 582 16 1 
13,697 10 4 
Less audit fees (final accounts) income tax on 
final accounts, staff bonus, printing and 
sundry charges me ais ses wer 1,729 10 3 
£11,968 O 1 


6. Between the years 1915 and 1916, twenty-two out of the said twenty-three 
steamship companies returned to their shareholders, in reduction of paid-up capital 
out of accumulated profits, sums amounting to £337,012 10s. Twenty-one out of 
the said twenty-two companies which so returned capital showed thereafter in 
their balance sheets by transfer from profit and loss account to special reserve 
account special reserves of amounts equivalent to the amounts of capital so 
returned. The total amount of such special reserves was £327,812 10s. The total 
amount of current and accumulated profits distributed by all the companies in 
their liquidation was £277,155 14s. 5d. To the said sum of £327,812 10s. (amount 
of special reserves) there had been added in respect of income tax the sum of 
£39,719 7s. 11ld., making a total sum of £867,531 17s. 11d. To the said sum 
of £277,155 14s. 5d. (amount of current and accumulated profits) there had been 
added in respect of income tax the sum of £59,750 18s. 7d., making a total sum of 
£336,906 13s. The said two sams of £39,719 7s. 11d. and £59,750 18s. 7d., added 
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for income tax as aforesaid, made together a total sum of £99,470 6s. 6d. The 
said two sums of £367,531 17s. 11d. (gross amount of special reserves after addition 
of income tax) and £336,906 18s. (gross amount of current and accumulated profits 
after addition of income tax) made together a total sum of £704,438 10s. 11d. 

The proportions of the said sum of £704,438 10s. 11d. receivable by the respon- 
dent and his wife in the years ended April 5, 1916, 1917, and 1918, according to 
their respective shares of capital, were £7,497, £113,684, and £401 respectively. 

7. It was contended on behalf of the respondent: (i) That it was the property of 
the company which the liquidator distributed among the shareholders, that such 
property did not include payments made by the companies to shareholders in 
reduction of paid-up capital under s. 40 of the Companies (Consolidation) Act, 
1908, and never recalled, and that no distinction ought to be drawn or was drawn 
in practice by liquidators between one portion of the distribution and another, 
(ii) That the liquidator had no power to distribute any portion of the assets as 
income. (iii) That the case was completely governed by the dictum of Scrurron, 
L.J., in I.R.Comrs. v. Blott (1) ([1920] 2 K.B. at p- 675), in which he dealt 
exactly with the present case. (iv) That decisions of the courts as to the proper 
method of distribution between different classes of shareholders of a company in 
liquidation were not relevant to this case. (v) That no part of the distribution in 
the liquidation of the companies could be regarded as income in estimating the 
respondents’ income for supertax purposes. 

8. It was contended, inter alia, on behalf of the Crown: (i) That undistributed 
profits retained their character as profits in the liquidation of the company, and 
went as profits unless validly capitalised before the liquidation of the company. 
(ii) That in Re Bridgewater Navigation Co. (2), Bishop v. Smyrna and Cassaba 
Rail. Co. (3), and Re W. J. Hall & Co., Ltd. (4) the court held that accumulated 
profits remained the profits of the persons to whom they belonged, and were so 
distributable and were not merged in the other assets of the company. (iii) That 
the remarks quoted from the judgment of Scrurron, L.J., in J.R.Comrs. v. Blott (1) 
were obiter dicta. (iv) That so much of the distribution of the companies as 
represented undistributed profits was income for supertax purposes. (v) That the 
said special reserves were formed by the transfer of profits from profit and loss 
accounts to special reserve accounts as appeared from the balance sheets of the 
said companies, and that such special reserve fell to be distributed as profits in 
liquidation. 

9. In the course of the argument reference was also made to the following cases : 
Bouch vy. Sproule (5), Re Crichton’s Oil Co. (6), Re Armitage, Armitage v. Garnett 
(7), Birch v. Cropper (8). 

10. Having taken time to consider their determination, the commissioners came 
to the conclusion that the passage cited from the judgment of Scrurron, L.J., in 
I.R.Comrs. v. Blott (1) governed this case, and that they were bound by it. They 
held, therefore, that that portion of the assets which represented undivided profits 
did not form part of the income of the recipient for supertax purposes when dis- 
tributed to the shareholders by the liquidator on the liquidation of the company. 
The respondent was therefore entitled to succeed in the appeal and they adjusted 
or discharged the assessments accordingly. - 

11. The point of law left by the Special Commissioners for the decision of the 
court was whether that portion of the assets of a company which represents un- 
divided profit formed part of the income of the recipient for supertax purposes, 
when distributed to the shareholders by the liquidator on the liquidation of the 
company. met eee 

Rowtart, J., held that from the moment when liquidation began the distinction 
between capital and income disappeared and that which came into the liquidator’s 
possession was neither capital nor income, but simply assets ; and that any surplus 
distributed to shareholders could not be affected with supertax. 

The Court of Appeal dealt with the case of George Burrell (the partner and 

illi i as that of William Burrell. The 
brother of William Burrell) at the same time as 
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facts in the two cases were identical except for variations in the figures relating to 
the assessments. 
The Attorney-General (Sir Patrick Hastings, K.C.), Clauson, K.C., and Reginald 


Hills for the Crown. 
Sir John Simon, K.C., and Latter, K.C., for the taxpayers. 


Cur. adv. vult. 





April 4. SIR ERNEST POLLOCK, M.R.—These two cases were admitted to 
be, if not identical, in their facts so similar that they might be taken together, and 
therefore they were called on before us at the same time, and it was agreed that 
the judgment in the one case would cover the other. I am, therefore, giving the 
judgment in the case, the facts of which we actually heard—that was, I.R.Comrs. 
v. George Burrell. 

This is an appeal by the Crown from a judgment of Row.att, J., dated May 9, 
1923, on a Case stated by the Special Commissioners of Income Tax. George 
Burrell, the respondent, appealed against additional assessments to supertax in the 
sums of £954, £85,520, and £313 for the years ending April 5, 1917, 1918, 1919, 
respectively, made on him under the provisions of Finance (1909-10) Act, 1910, and 
subsequent enactments imposing the supertax. These additional assessments were 
made in respect of part of the sums distributed on liquidation by twenty-three 
steamship companies hereinafter referred to, and received by the respondent and 
his wife respectively. It is unnecessary to state further details, which are to be 
found set out in the statements attached to the Case. 

The firm of Burrell & Son, of which the respondent is a partner, held shares, 
but not a controlling interest, in twenty-three companies, each of which was formed 
for the purpose of owning one particular ship. Mrs. Burrell, the wife of the respon- 
dent, also held shares in most of the companies in her own right. Each of the 
companies had gone into liquidation in conformity with its articles of association 
when the ship which it owned was sold or lost. After any liabilities had been 
discharged the assets of the company, including the profits earned from the com- 
mencement of the company’s year up to the date of the cessation of business, and 
also any undistributed profits of past years, that had been accumulated and 
invested and held ag reserve funds, were distributed among the shareholders, 
and each shareholder accordingly received in the liquidation a certain fraction of the 
profits of the year in which the business ceased, but which the company had not 
resolved to divide, and also of the accumulated profits in past years invested and 
held in reserve. The question to be decided is whether that portion of the assets 
of any one of the companies which represents undistributed profits, whether 
accumulated during past years or made during the broken year, forms part of the 
income of the recipient shareholder for supertax purposes, when distributed by the 
liquidator on the liquidation of the company. ; 

It was contended on behalf of the Crown that undistributed profits retain their 
character as profits in the liquidation of the company and pass to the recipient as 
profits, unless validly capitalised before the liquidation of the company, and thus 
form part of the recipient’s income for supertax purposes. The answer of the 
respondent was that the liquidator distributes the property of the company to the 
shareholders, and that no distinction ought to be drawn between one portion dis- 


tributed and another, and that the liquidator could not, and did not, distribute any ~ 


portion of the assets as income. Hence it followed that no part of the distribution 
in the liquidation of the companies could be regarded as income in estimating the 
respondent’s income for supertax purposes. ¥ 
There had been, pursuant to s. 40 of the Companies Act, 1908, a sum of £83 
per share of £100 returned to each shareholder. The case before the commissioners 
and Rowtatt, J., included a claim by the Crown that the sum so returned was also 
taxable; but in this court the claim of the Crown was restricted to the demand that 
the two sums which I have referred to—viz., those representing accumulated and 


D. 
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undivided profits, and the profits made during the broken year—should be treated 
as Income and were taxable. 

The Attorney-General argued that the mere fact of voluntary liquidation does not 
alter the character of the sums that reach the hands of the shareholders, that the 
profits made in the course of business remain profits whether they are distributed 
as dividends or accumulated as a reserve fund; that income tax has been paid on 
them as being profits made by the company, and that although the quota due to 
each shareholder may have reached its ultimate destination in his hands not 
separated into its components parts, yet it is easy to ascertain and determine what 
part of such quota is made up of earned and undistributed profits as distinguished 
from capital returned. These arguments no doubt are entitled to weight, and we 
were referred to two cases which it was claimed supported them. 

Re Bridgewater Navigation Co. (2) was a case in which the proper allocation as 
between the ordinary and preference shareholders of certain reserve funds, accumu- 
lated out of profits, fell to be decided. The rights of the shareholders depended on 
the articles of association. The question arose on the sale of the undertaking to 
the Manchester Ship Canal, and was whether certain reserve funds were to be 
treated as undrawn profits, and ought to be divided among the ordinary share- 
holders exclusively, or whether those reserve funds were to be treated as assets 
divisible among both preference and ordinary shareholders. Lrinpuey, L.J., states 
the problem that arises when capital and profits belong to different persons, or to 
the same persons in different proportions, and the effect of capitalising profits is 
to change their ownership, and adds that an intention to do this must be shown 
before the conversion of profits into capital can be properly inferred. He relied on 
the speech of Lorp Bramwetu in Bouch v. Sproule (5) (12 A.C. at p. 405), that 
in ‘‘the case of an ordinary partnership, or an incorporated partnership, the un- 
divided profits of any period’’ continue to be undivided profits unless something 
in the articles of partnership, or some agreement by all the partners, makes them 
capital. They do not become capital by effluxion of time or by their being used 
in the trading. 

Next the Crown relied on Re Spanish Prospecting Co., Ltd. (9). There certain 
creditors were entitled to be paid their salary, which was cumulative, out of any 
succeeding profits. The question was whether a balance in the hands of the 
liquidator after payment of all other creditors in full, and all subscribed capital had 
been returned to the shareholders, was to be treated as undrawn profits out of 
which these creditors were entitled to be paid. It was held that they were so 
entitled, for this balance, when its origin was ascertained, was found to be profits. 

These cases, however, do not, in my judgment, deal with, or govern, the 
problem that has to be solved in the present case, viz., whether the quota received 
by each shareholder is a part of his annual profits or gains, and so subject to 
supertax. 

Supertax is imposed by s. 66 of the Finance (1909-10) Act, 1910, and has been 
continued with alterations, not important to the present question, to the dates of 
the assessments in the present case. There is charged by the above section in 
respect of the income of any individual which exceeds a certain amount, 


‘an additional duty of income tax referred to as a supertax, and for the 
purposes of that tax the total income of any individual from all sources shall 
be taken to be the total income of that individual from all sources for the 
previous year, estimated in the same manner as the total income from all 
sources is estimated for the purposes of exemptions or abatements under the 
Income Tax Acts,”’ 
with certain modifications which follow thereafter. In the course of estimating 
his income in accordance with the rules thus indicated, the subject has, under 
s. 190 of the Income Tax Act, 1842, Sched. G, List XVII, to make a declaration 
of ‘*. . . other annual payments, for which the party is liable to allow and deduct 
the duty’’: see the process clearly stated by Swinren Eapy, L.J., in Brooks v. 
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I.R.Comrs. (10). The sums in question have been made liable to the payment of 
income tax, but is the quota received by the shareholders an annual payment or in 
the nature of an annual payment of which a declaration has to be made? 

These sums have not been distributed to the shareholders as dividends. The 
voluntary liquidation has deprived the directors of the power of declaring a dividend. 
These facts must be faced and due weight given to the considerations which arise 
from them. The rights of the Crown and the subject must be governed by what 
is, and not what might have been. Further, it is a misapprehension after the 
liquidator has assumed his duties to continue the distinction between surplus 
profits and capital. Lorp MacnaGuren, in Birch v. Cropper (8)—the case which 
finally determined the rights of the preference and ordinary shareholders in the 
Bridgewater Canal, inter se—said (14 A.C. at p. 346): 


“T think it rather leads to confusion to speak of the assets which are to be 
subject of this application as ‘surplus assets’ as if they were an accretion or 
addition to the capital of the company capable of being distinguished from it 
and open to different considerations. They are part and parcel of the property 
of the company—part and parcel of the joint stock or common fund—which, 
at the date of the winding-up, represented the capital of the company.”! 


As Linpiey, L.J., said in Re Armitage, Armitage v. Garnett (7) ({1893] 3 Ch. 
at p. 346): 
‘The moment the company got into liquidation there was an end of all power 
of declaring dividends and of equalising dividends, and the only thing that the 
liquidator had to do was to turn the assets into money and divide the money 
among the shareholders in proportion to their shares.’’ 


See also the observations of Strrtinc, L.J., as to the meaning of profits available 
for dividends in Re Crichton’s Oil Co. (6), where, on a voluntary liquidation, a 
surplus of trading profit made in a particular year was held distributable rateably 
among all the shareholders as capital, and was not to be devoted as profits in the 
payment of a cumulative preferential dividend. 

On the grounds, and in accordance with the authorities, which I have up to this 
point stated and referred to, the Crown are not, in my judgment, entitled to charge 
supertax in accordance with the assessments made. It is not right to split up the 
sums received by the shareholders into capital and income by examining the 
accounts of the company when it carried on business, and disintegrating the sum 
received by the shareholders subsequently into component parts, based on an 
estimate of what might possibly have been done but was not done. There is, in 
addition, a dictum of Scrurron, L.J., directly in point: see 1.R.Comrs. v. Blott (1). 
In that case the question was whether certain bonus shares allotted to a share- 
holder could be treated for purposes of supertax as part of his total income from 
all sources for the previous years within s. 66 above quoted. Rowzarr, J., the 
Court of Appeal, and the House of Lords all decided in the negative. Scrurron, 


Dds; in the course of his judgment dealt with the very point to be decided here. 
He said ([1920] 2 K.B. at p. 675): 


“A company is liquidated during the year of assessment and the liquidator 
returns to the shareholders (i) their original capital, (ii) accretions of capital 
due to increase in the value of the assets of the company, (iii) the reserve fund 
of undivided profits in the company, (iv) the undivided profits of the last year 
of assessment. Heads (iii) and (iv) will have paid income tax through the 
assessment of the company; but it appears to me that none of the heads will 
be returnable to supertax as assessment; they are not income from propert 

but the property itself in course of division.”’ ery 


No doubt this opinion was expressed obiter in the course of the judgment, but I 
agree with it. The quota returned to the shareholder is returned to him . that 
part of the property of the company to which he is entitled by the officer whose 
duty it is to distribute the ‘‘property of the company’’ in accordance with gs. 186 
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A of the Companies Act, 1908. That officer does not carry on the company as the 
directors did, and he has no longer the power that they had to divide the profits 
as dividend upon the shares—profits to which, in that character, the shareholder 
had no right to pay a demand. There is nothing in the speeches of the majority 
or the minority of the House, when the case was determined by it on appeal, that 
countervails this view: see [1921] 2 A.C. 171. One point, however, was dealt 

B with by Lorp Cave which has a bearing on, and breaks, one of the links in the 

argument for the Crown. It was said that the fact that the profits in the hands 

of the company had paid income tax was of some importance as illustrative of the 
character of an equivalent amount in the hands of the recipient, because the 
amount of tax paid, appropriate to the sum received, could have been deducted 

from it, as if paid on his behalf. Lorp Cave says ({1921] 2 A.C. at p. 201): 


‘Plainly, a company paying income tax on its profits does not pay it as agent 
for its shareholders. It pays as a taxpayer, and if no dividend is declared the 
shareholders have no direct concern in the payment.” 


C 


For these reasons I am of opinion that the appeal fails and must be dismissed 
with costs. 


D ATKIN, L.J.—The respondents in this case were the principal shareholders in 
a number of single ship companies, managed by the firm of Burrell & Son, in 
which the taxpayers are partners. The taxpayers have been assessed to supertax 
on sums received in respect of each of the companies, but the facts relating to one 
company, the Strathleven Steamship Co., Ltd., has been taken as illustrative of 

E the whole. The Strathleven steamship was sold by the company in 1916 at a sum 
considerably exceeding that at which it stood in the company’s books. The com- 
pany thereupon went into voluntary liquidation. At that time it appears to have 
had in its possession investments and cash representing undivided profits amount- 
ing to £8,799. After deducting from that sum liabilities to creditors and income 
tax, the liquidator in the liquidation account brings out a balance of £4,272. 

F There were also trading profits realised for the current year of £8,842, and interest 
and dividends on investments for the current year of £582. For the purpose of 
this case, there is deemed to be deducted from these sums further expenses—audit 
fees, income tax and staff bonus—amounting to £1,729; and the balance added to 
that sum of £4,272 and making £11,968, which is thus arrived at, forms part of 
the total sum distributed amongst the shareholders, of which the respondents 

G received their share, constituted the subject of the assessment. It is said by the 
Crown that on that sum income tax has been paid by the company, that when 
the shareholder claims, in the liquidation, any right or interest in it, he must 
necessarily allow to the company the proportionate deduction of income tax already 
paid by the company, and that he must therefore bring into account in supertax 
the deduction so allowed. This is said to be the result of the Income Tax Act, 

H 1842, ss. 40, 54, and 190, Sched. G, List XVII, and the Finance (1909-10) Act, 
1910, s. 66 (2). 

It was also put, as I understood, alternatively, that the sum at the date of the 
liquidation represented profits, never ceased in the hands of the liquidator to be 
profits, was therefore distributed as profits, and being received by the shareholder 
as profits, must be accounted for by him for supertax. I think both arguments, 

I if they are severable, are defective by not taking into account sufficiently the legal 
results of the winding-up. The duties of a voluntary liquidator are governed by 
the Companies Act and subject to the Companies Act by any express provisions In 
the articles of association. By the Companies Act it is provided (s. 184) : 





‘‘When a company is wound up voluntarily the company shall, from the 
commencement of the winding-up, cease to carry on its business, except so far 
as may be required for the beneficial winding-up thereof. Provided that the 
corporate state and corporate powers of the company shall, notwithstanding 
anything to the contrary in its articles, continue until it is dissolved. 
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Section 186 provides : Ap 
“The following consequences shall ensue on the voluntary winding-up of a 
company: (i) The property of the company shall be applied in satisfaction of 
its liabilities pari passu, and subject thereto, shall, unless the articles other- 
wise provide, be distributed among the members according. to their rights and 
interests in the company; (ii) the company in general meeting shall appoint 
one or more liquidators for the purpose of winding up the affairs and distribut- 
ing the assets of the company, and may fix the remuneration to be paid to him 
or them; (iii) on the appointment of a liquidator all the powers of the directors 
shall cease, except so far as the company in general meeting, or the liquidator, 
sanctions the continuance thereof; (iv) the liquidator may, without the sanc- 
tion of the court, exercise all powers by this Act given to the liquidator in a 
winding-up by the court.”’ 

And among those powers which are provided for by s. 151 (2) : 

“The liquidator in a winding-up by the court shall have power, but (subject 
to the provisions of this section) in the case of a winding-up in Scotland or 
Ireland only with the sanction of the court: (a) To sell the real and personal 
property, and things in action of the company, by public auction or private 
contract, with power to transfer the whole thereof to any person or company, 
or to sell the same in parcels.”’ 


The property of the company remains the property of the company. The 
liquidator’s duty is to realise it and to pay off the liabilities and distribute the 
remaining assets among the shareholders, subject to the rights given under 
the articles. The liquidator cannot declare a dividend or distribute a dividend. 
He deals with assets. He need not trouble himself with the question whether the 
assets in the company’s books represent capital or uncapitalised profits. He can 
realise the assets in the most beneficial way and can pay capital liabilities out of 
assets that represented profits, or liabilities on revenue account out of assets that 
represented capital. Having paid the liabilities and having a lump sum in his 
hands, there appears to me to be no liability on him to reconstruct his capital 
account or other accounts and no power in the shareholders either to insist on the 
liquidator doing so, or themselves so to adventure. Of course the property that 
comes to his hands as it always remains the property of the company, is bound 
by the engagements of the company, whether created by the articles or otherwise. 
Thus, if profits in the hands of the company are charged to a third person, the 
charge is operative against the liquidator. This, I think, is the case of Re Spanish 
Prospecting Co., Ltd. (9). If the articles have given any particular body of 
shareholders the right to profits, whether distributed or not, this (subject to the 
claims of creditors) must be recognised in distribution by the liquidator: see Re 
Bridgewater Navigation Co. (2), which turned on a special article. But though 
the liquidator must honour such obligations, he himself has no power to capitalise 
or decapitalise, to distinguish in his distribution between capital or income. His 
duty is simply to distribute assets. He may, while carrying on the business with 
a view to a beneficial realisation, earn profits. In such a case the company will 
be assessable to income tax on such profits. But the shareholders will not receive 
them as profits. For him they are but an accretion to the assets, and if they 
become surplus assets, it is in the form that the shareholder will receive them. 
We are thus removed from the sphere of cases such as I.R.Comrs. v. Blott (1), 
where there had to be considered the rights produced by the action of a company 
still carrying on its business and distributing some of its assets in some form of 
bonus. There the intention of the company is dominant for all purposes. Did the 
company intend to distribute by profits or capital? Here the liquidator has no 
choice, and the question cannot arise in that form. This inquiry takes a different 
shape. Not what does the liquidator intend to give the shareholder, but what does 
the shareholder in fact receive. In fact, he receives his share of the joint stock. 
As Scruton, L.J., said, in I.R.Comrs. v. Blott (1) ({1920] 2 K.B. at p. 675): 


A 


E 


F 
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‘. . . they [undivided profits] are not income from the property, but the property 
itself. ..."’ In most cases it would require an elaborate analysis of the liquidation 
account to discover whether the sum received was profits or not. In the present 
case it is not easy to see why some expenses are deducted from the account and 
some not, or why they should not all be deducted from the sum received from the 
sale of the steamer. But, in any case, I think that for the shareholder profits 
have ceased to be profits and have become irrevocably merged in the total sum of 
assets and should not be treated for taxation purposes as part of his annual profits 
or gains. ' 

The articles of association of this company do not appear to affect the legal 
position. The relevant articles appear to be these. Article 67: 


“The company in general meeting, or the managers, with the sanction of the 
company in general meeting, may declare a dividend to be paid to the members 
according to their priority and to the amount paid, or deemed to be paid, on 
their shares.”’ 


Article 68: 


“No dividend shall be payable except out of the profits, of whatever nature, 
arising directly or indirectly, from the business or operations of the company, 
or from the property or reserve funds of the company, or from premiums on 
issue of shares or stock.”’ 


Article 69: 


““No dividend shall exceed the amount recommended from time to time by 
the managers, and the declaration of the managers as to the amount of the 
profits available for dividend shall be conclusive.”’ 


Article 77: 


“The managers may, before recommending or declaring any dividend on the 
ordinary shares, set aside out of profits, such sum as they may think proper, 
to form a fund, herein referred to as the reserve fund, to meet contingencies 
or depreciation in the value of the property of the company, or for insurance, 
or for equalising dividends, or of bonuses, and so on.”’ 


Article 78: 
‘*All moneys carried to the reserve fund and all other moneys of the company, 
not immediately applicable to or required for any payment to be made by the 
company, may be either employed in the business of the company, or be 
invested by the managers upon such securities. . . .”’ 

The remaining article is art. 99, and it is entitled: “Distribution of assets on 

winding up.’’ Article 99: 
“Tf the company shall be wound up voluntarily and there shall be any surplus 
assets, after payment of all debts and satisfaction of all liabilities of the 
company, such surplus assets shall, subject to any preferential rights and 
priorities appertaining to preference shareholders (if any) and after satisfying 
the same, belong to the holders of the ordinary shares, in proportion to the 
amounts paid up or reckoned as paid up, on such ordinary shares.”’ 


This last article gives effect to the rights of shareholders as set out above. 

It follows from what I have said that the argument of the Crown fails under 
both heads. The profits are not distributed or received as such when their equiva- 
lent, or any part of it, is received by the shareholder as part of the surplus assets, 
the obligation under the sections of the Income Tax Act, 1842, to make allowance 
for income tax paid, is no longer operative. It is irrelevant to this new state of 
things. As when the company capitalises undivided profits and distributes them as 
capital, say, as bonus shares, the shareholder does not bring into account for super- 
tax the income tax paid by the company thereon, so in the case of accumulated 
profits which have become surplus assets and are distributed and received as such. 

I agree that the appeal should be dismissed with costs. 
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SARGANT, L.J.—The respondents, William Burrell and George Burrell, as 
partners in the firm of Burrell & Son, held shares in some twenty-three single 
shipping companies, and Mrs. George Burrell, the wife of the respondent George 
Burrell, also held shares in most of these companies in her own right. On the 
voluntary liquidation of each of these companies, their surplus assets were dis- 
tributed amongst their shareholders, and during the years ending April 5, 1916, 
1917, and 1918, the two respondents and Mrs. George Burrell received, in respect 
of their several shares, their due proportion of such surplus assets. Assessments 
in respect of supertax have been made on the respondent William Burrell, in 
respect of such parts of the sums so received by him as represented accumulated 
and current profits of these companies, and on the respondent George Burrell, for 
such parts of the sums so received by him, or by Mrs. George Burrell, as repre- 
sented the like accumulated and current profits. The respondents appealed against 
these assessments to the Special Commissioners of Income Tax, who allowed the 
appeal and stated a Case for the opinion of the King’s Bench Division. On the 
argument of that Case, Rowtatt, J., by order dated May 9, 1923, confirmed 
the decision of the Special Commissioners, and these appeals are brought from 
that order. 

The Special Case finds, and it is agreed by the parties, that the facts in all the 
twenty-three cases are similar. The facts in the case of one of these companies, 
viz., the Strathleven Steamship Co., Ltd., may be taken as typical of all the 
others, and, further, it was admitted by the Crown, on the argument in this court, 
that the case for the assessment of supertax is in no way strengthened, the amount 
assessed is increased by the fact that the companies in which shares were held 
were numerous. In other words, the liability to assessment in respect of parts or 
proceeds of all the shares is in principle the same as if a single assessment had 
been made in respect of parts of the proceeds of one company only. Accordingly, 
it is not necessary to refer to any case other than that of the Strathleven Steamship 
Co., Ltd. (herein called ‘‘the company’’). 

The company was a single steamship company of an ordinary type, formed in 
January, 1906. Under the Companies Acts then in force was a memorandum and 
articles of association, for the purpose of acquiring and turning to account a 
steamship then in course of construction, which was intended to be and was 
afterwards called the Strathleven. The memorandum of association provided that 
the capital of the company should be £24,000, divided into two hundred and forty 
shares of £100 each, all of which were, in fact, issued and fully paid, and contained 


A. 





no power to own or operate any other ship, and by the contemporaneous articles of G 


association it was provided, by art. 98: 


“The duration of the company shall be for such period as it remains the owner 
of the said vessel. Should the said vessel be lost or sold, the company shall 
be wound up, and the company, in general meeting, shall thereupon pass a 
resolution requiring it to be wound up voluntarily.’’ 


In the month of September, 1915, the company duly passed and registered a 
special resolution, within s. 40 of the Companies Consolidation Act, 1908, under 
which, out of the accumulated profits of the company, there was to be returned 
to the shareholders a sum of £83 in respect of each £100 share, with the result 
that there would be a corresponding liability for unpaid capital in respect of each 
share; and such return was in fact made accordingly, the total amount of capital 
so returned being a sum of £19,920. And in July, 1916, the Strathleven was sold 
for a sum of over £141,000, less commission, and the company thereupon went into 
voluntary liquidation. In this liquidation the whole amount of surplus assets (i.e 
of the excess of assets over liabilities) to be distributed was £152,909 3s a of 
this total the Case finds, though the exact figures do not matter, that ana of 
£11,968 Os. 1d. represented profits of the company on which aia tax had been 
paid by the company, about a third of this sum arising from accumulated profits of 
previous years, and about two-thirds arising from trading profits of the current 
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year. For simplicity I will take round figures and assume that a total of £12,000 
aie from profits, £4,000 representing accumulated profits and £8,000 dissent 
profits. 

In this state of things an assessment for Supertax was made on the taxpayers in 
respect of their proportion, both of the £19,920, representing capital returned out 
of accumulated profits, and also of £12,000, representing current and accumulated 
profits. And the Special Commissioners in disallowing these assessments stated 
and, I think, quite accurately stated, the point of law for the decision of the ours 
as being, 


“‘whether that portion of the assets of a company which represents undis- 
tributed profits forms part of the income of the recipient for supertax purposes, 
when distributed to the shareholders by the liquidator on the liquidation of 
the company.”’ 


On the argument before Rowzarr, J., the Crown supported the assessment both 
in respect of the proportions of £19,920 representing capital returned out of profits, 
and in respect of proportions of the £12,000 representing accumulated and current 
profits. But on the appeal to this court the Crown abandoned the former of these 
assessments and confined itself to supporting the latter of them. Its argument 
may be, and indeed was, summarised as follows. The company, prior to liquida- 
tion and the liquidator in the course of the liquidation, made profits from the 
business which were of the nature of income and on which income tax was in fact 
paid. Nothing whatever was done to convert these profits into capital before or 
when they reached the shareholder, and although they reached him, together with 
capital in one lump sum, they are clearly identifiable as profits of the nature of 
income. Such an identification has in fact been made in the Bridgewater Naviga- 
tion Case (2), and in the Spanish Prospecting Co. Case (9); and it follows, there- 
fore, that being thus identifiable and never having lost their primary character of 
profits of the nature of income, they must be treated in the hands of the shareholder 
as still retaining that character and as being part of his annual income and, 
therefore, subject to supertax. 

This argument is, to my mind, incomplete and defective in assuming that what 
is of the nature of income in the hands of the company is also, prima facie, of the 
nature of income in the hands of the shareholder. I do not think that there is any 
presumption of the kind. The character in which any distribution by the company 
amongst its shareholders reaches their hands depends entirely on the circumstances 
in which the distribution is made. In the liquidation of a limited company the 
distribution of the surplus assets of the company is almost necessarily of a final 
and non-recurrent character, and reaches the hands of the shareholders quite 
irrespective of the sources from which the assets have accrued to the company. 
Tt is true that so far as the assets can be identified, as here, as having arisen from 
profits, they might, while the company was a going concern, have been distributed 
by way of declaration of dividend; but though this power if exercised would have 
removed the assets from the ownership of the company and divided them amongst 
the shareholders by way of income, the mere existence of the power while un- 
exercised cannot, in my judgment, have any effect of the kind. These assets, 
though capable of distribution as income, remain, while not so distributed, part of 
the general mass of the property of the company and are subject to the debts and 
all the accruing liabilities and possible losses of the company and the expenses of 
any liquidation; and I cannot see enough in the mere history of the accruer of the 
assets to the company to enable a distinction to be made for the present purpose 
between that part of a final distribution of assets of the company which arises from 
profits of the company capable of distribution as income, and the other parts of 
that distribution. A somewhat similar example is that of the purchase of stocks 
just after the declaration of a dividend and a sale of them just before the declaration 
of a new dividend at a profit which is practically based on the accrued dividend— 
a case in which I think that there can be no question of the increased price being 
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taxable as income. And the decision in Barnardo’s Homes v. Income Tax Special 
Comrs. (11) certainly tends in the same direction. 

Nor do I think that the decision in the Spanish Prospecting Co. Case (9) and the 
Bridgewater Navigation Co. Case (2) really assist the appellants here. In the 
former of these cases the question was merely whether the company had made 
profits so that an employee whose remuneration was dependent on the earning of 
profits was entitled to rank as a creditor; and the latter case turned on the effect 
of a special bargain between preference shareholders and ordinary shareholders, 
which was constituted by one of the articles of association of the company, and 
under which the ordinary shareholders were entitled to the whole of the annual 
profits of the company not required to satisfy the preference dividend, and so were 
exclusively entitled to reserve funds formed out of these surplus annual profits. 

Had these particular shares been settled, it is clear that the whole of their 
proportion of undistributed profits would on the principles of Re Armitage (7) have 
been applicable not as income but as capital; and this is a strong indication that 
this proportion is capital and not income for revenue purposes ; also see the reason- 
ing of Lorp Hatpane in I.R.Comrs. v. Blott (1). In my judgment, the remarks 
of Scrurron, L.J., in I.R.Comrs. v. Blott (1), though made by way of illustration 
only and not constituting a definite authority, are well founded and have not been 
shaken by the argument for the appellants. The appeal should be dismissed. 

Appeals dismissed. 


Solicitors : Solicitor of Inland Revenue; Murray, Hutchins € Co. 
[Reported by J. L. Denison, Esq., Barrister-at-Law.] 


CHIBBETT v. JOSEPH ROBINSON & SONS 


[Kina’s Bencu Division (Rowlatt, J.), June 24, 1924] 
[Reported 132 L.T. 26; 9 Tax Cas. 48] 


Income Tax—Income—Compensation for loss of office—Company to be wound-up 
for purposes of reconstruction—Amendment of articles to provide for pay- 
ment of lump sum to managers—New company acquiring undertaking of 
liquidated company—Managers employed by new company—Liability to tax 
of lump sum. 

The taxpayers (a partnership firm) were employed as managers by S. Line 
Ltd. (a steamship company). On June 22, 1918, the S. Line, Ltd. aingiliea 
its articles of association (which provided for the remuneration of the managers 
partially on the basis of the tonnage of the ships of the company, and partiall 
on the net profits) by adding a provision under which, if the bom pag vile 
wound-up (whether for the purposes of reconstruction or otherwise), the née 
pany might pay the managers out of surplus assets such sums by way of 
compensation for loss of office as the company in general meeting might deter 
mine. At extraordinary general meetings of S. Line, Ltd held on June 22, 
1918, and July 8, 1918, it was resolved that a scheme of nena ‘Kg 
approved, and a resolution to wind-up the company was passed on Jul 20, 
1918. On the latter date it was further resolved to transfer £50,000 5 cdl 
National War Bonds 1922 to the taxpayers as compensation for saa - off ‘“ 
In August, 1918, a new company was formed to take over the faarteir 
business and property of S. Line, Ltd., and the new company entered to 
an agreement with S. Line, Ltd., to take over those assets pane sibotintial 
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investments which included the £50,000 5 per cent. National Bonds 1922) 
The taxpayers were appointed managers of the new company. In October, 
1918, the said National War Bonds were transferred to the taxpayers. Thdons 
tax was claimed from the taxpayers in respect of the National War Bonds so 
transferred. The commissioners found that the transfer to the taxpayers was 
made as compensation for loss of office and held that the National War Bonds 
were not liable to tax. 

Held: there was evidence on which the commissioners were entitled to find 
that the transfer was made as compensation for loss of office or as a testimonial 
for work done in the past, and tax was not exigible in respect of the National 
War Bonds. 


Cowan v. Seymour (1), [1920] 1 K.B. 500, considered. 


Notes. Distinguished: Dewhurst v. Hunter, [1982] All E.R.Rep. 753. Referred 
to: Davis v. Harrison (1927), 11 Tax Cas. 707; Van den Berghs, Ltd. v. Clark 
(1934), 151 L.T. 435; Aeolian Co. v. I.R.Comrs., I.R.Comrs. v. Aeolian Co., [1936] 
2 All E.R. 219; Bush, Beach and Gent, Ltd. v. Road, [1939] 8 All E.R. 302; 
I.R.Comrs. v. Williams’ Executors, Williams’ Executors v. I.R.Comrs., [1943] 
1 All E.R. 318; Henley v. Murray (1949), 93 Sol. Jo. 792; Anglo-French Exploration 
Co. v. Clayson, [1955] 3 All E.R. 779. 

As to compensation for loss of office, see 20 Hauspury’s Laws (8rd Edn.) 324. 
Case referred to: 

(1) Cowan v. Seymour, [1920] 1 K.B. 500; 89 L.J.K.B. 459; 122 L.T. 465; 36 

T.L.R. 155; 64 Sol. Jo. 259; 7 Tax Cas. 372, C.A.; 28 Digest (Repl.) 225, 
971. 


Case Stated by the General Commissioners of Income Tax for the Division of 
Castle Ward in the county of Northumberland, for the opinion of the King’s Bench 
Division of the High Court of Justice. 

At a meeting of the commissioners held on July 17, 1922, Joseph Robinson & 
Sons (hereinafter called the respondents) appealed against assessments of £14,397 
first assessment and £16,667 additional first assessment for 1919-1920, and £11,911 
first assessment and £16,666 additional assessment for 1920-1921, and £27,000 first 
assessment for 1921-1922, made on them under Sched. PD, Case I, of the Income 
Tax Acts in respect of the profits of the trade or business of steamship managers 
and ship-brokers carried on by them at Maritime Chambers, Howard Street, North 
Shields. The question the commissioners were asked to decide was whether 
£50,000 received by the respondents was liable to income tax or not. 

The respondent firm was constituted in succession to a former firm of the same 
name by a deed of co-partnership, dated Dec. 31, 1901, whereby Joseph Robinson, 
of the first part (now deceased), Alfred Robinson, of the second part, Charles 
Ogilvie Robinson (now deceased), of the third part, and Johnson Robinson, of the 
fourth part, mutually covenanted and agreed to become partners in the business of 
steamship managers and ship-brokers on and subject to the terms, conditions, and 
stipulations therein contained, and inter alia: (i) The partnership should commence 
on Jan. 1, 1902, and should continue until a dissolution by mutual agreement or 
until the same should be determined under the provisions therein contained. 
(ii) The style or name of the firm should be Joseph Robinson & Sons. (iii) The 
partnership business should be carried on at the offices in Maritime Chambers, 
North Shields, or in such other place or places as the partners should from time to 
time agree on. (iv) On the death of any partner the partnership should be dis- 
solved so far as regards that partner only, and the share of such deceased partner 
in the partnership business as from the end of the current year of his death should 
accrue and belong absolutely and without payment to the remaining partners, and 
if more than one in shares proportionate to their then shares in the business. 

The respondent firm at all dates material to the case consisted of the parties of 
the second, third, and fourth parts. The respondents at all dates material to the 
case were managers of the Stag Line, Ltd., a company incorporated under the 
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Companies Acts, 1862 to 1890, on Aug. 20, 1895, under articles of association which A 
provided, inter alia: , 
‘Art, 66.—The managers of the company shall be the person or persons tor 
the time being constituting the firm of Joseph Robinson & Sons, of North 
Shields, who shall carry on and manage the business of the company. 


Art. 69.—The managers shall, jointly or separately, have power, without the B 
supervision or control of any of the other managers of the company, save as 
provided herein, to act as managers of the vessels belonging to or controlled 
by the company, and save as hereunder excepted, to do all things requisite for 
the attainment of the objects for which the company is established, including 
the power to purchase, charter, or contract for the building of ships, or vessels, 
and to sell, exchange or dispose of all or any of the vessels or other property G 
of the company; to bring or defend actions or suits by or against the company ; 
to settle or refer any disputed claims, whether for ship, freight, insurance or 
cargo, or however arising, to appoint or discharge clerks, agents, brokers, 
masters, crews, surveyors, superintendents and all other persons required for 
the purposes of the company, in this country or elsewhere; to contract with 
any government or Power for the carriage of mails, troops, stores, or other D 
freight; to invest the funds of the company; to lend or borrow money, and to 
make, accept, endorse, negotiate or pay bills of exchange on behalf of the 
company, and generally to manage the affairs and business of the company as 
they in their discretion shall think best for the interests of the company. The 
managers shall not have power to purchase the business of or to amalgamate 
with any other company, or to purchase ships or shares of ships other than E 
those named in the memorandum of association, or to dispose of any ship 
(except in the case of serious damage through accident) or to commence any 
business as ship engine and boiler builders or repairers, or to issue debentures, 
or to mortgage any of the property of the company, without the consent of a 
general meeting. 

Art. 71.—The remuneration of the managers shall be an annual salary of 
two shillings per gross register ton of each of the ships belonging to or con- F 
trolled by the company, together with seven-and-a-half per cent. of the net 
profits earned in any year by the company. Provided always that in ascertain- 
ing the net profits, depreciation shall be deemed to be an expense to be deducted 
from the gross profits. Out of this remuneration the managers shall pay office 
rent and rates and the salaries of indoor clerks at the registered office of the 
company. All other expenses of carrying on the business of the company, G 
including travelling and hotel expenses, telegrams, use of telephones, stamps, 
postages, books, stationery, and other out-of-pocket expenses, shall be paid by 
the company. All return brokerages, or commissions, rebates, discounts and 
allowances of every kind shall belong to the company. The managers shall be 
entitled to draw a proportionate part of their salaries, and an estimated amount 
(subject to adjustment at end of the year) of their percentage of the profit, and H 
debit the same to the respective voyages of the vessels from time to time. 

The remuneration to the managers shall commence, as to each ship, from the 


date on which it is taken over by the company, and shall cease three months 
after her sale or loss.”’ 


By a special resolution passed on Dec. 19, 1900, and confirmed on Jan. 5, 1901, 
art. 71 was extended by the following words, viz. : I 


‘The managers shall for each ship purchased or contracted for by the com- 
pany also be entitled to an additional six months’ salary for their services 
previous to her being taken over by the company or to her sale, if sold during 
construction. Only the profits or loss arising from the sale of ships during 
construction shall be brought into profit and loss account of the year.”’ 


By a further special resolution with retrospective effect passed by the company 
on June 22, 1918, a commission of 74 per cent. on the excess realised over book 
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values of vessels lost or sold was made payable to the managers and was actually 
paid in respect of all vessels of the old company. By a further special resolution 
passed on June 22, 1918, the company’s articles of association were further extended 
by inserting therein, inter alia, art. 115b as follows: 


‘In the event of the winding-up of the company (whether for the purposes 
of reconstruction or otherwise) the company may pay the managers of the 
company out of the surplus assets of the company, after satisfying or providing 
for the debts and liabilities of the company and the costs and expenses of 
winding up such sums by way of compensation for loss of office as the company 
in general meeting may determine.”’ 


At extraordinary general meetings of the company held on June 22 and July 8, 
1918, it was resolved: (i) That the scheme of reconstruction submitted to the 
meetings should be and the same was thereby approved. (ii) That the liquidator 
of the company should be and he was thereby authorised to consent to the regis- 
tration of a new company with a memorandum and articles of association in the 
form of the draft submitted to the meetings; and (iii) That the draft agreement 
submitted to the meetings should be and the same was thereby approved, and the 
liquidator, when constituted, should be and he was thereby authorised, pursuant 
to s. 192 of the Companies (Consolidation) Act, 1908, to enter into an agreement 
with the new company, when incorporated, in the terms of the said draft, and to 
carry the same into effect with such modifications (if any) as he might think fit. 

At an extraordinary general meeting of the company held on July 20, 1918, it 
was resolved to wind-up the company, and Robert Pearson Winter, chartered 
accountant, was appointed liquidator. It was also resolved that the liquidator be 
authorised to distribute the sum of £657,920 5 per cent. War Stock 1929-47 and 
£164,480 5 per cent. National War Bonds 1922, rateably among the members of 
the company, and further 


‘“‘that there should be transferred to the managers of the company as compen- 
sation for loss of office such a sum as shall be fixed by the meeting of 5 per cent. 
National War Bonds 1922, representing part of the surplus assets of the 
company after satisfying or providing for the debts and liabilities of the com- 
pany and the costs and expenses of the winding-up.”’ 


On the last-named resolution being considered, the managers, as parties interested, 
left the meeting, and in their absence the shareholders present unanimously 
resolved that the nominal amount to be so transferred should be £50,000. The 
said sum of £50,000 5 per cent. National War Bonds 1922 was in terms of the said 
resolution transferred to the managers—the partners in the said firm of Joseph 
Robinson & Sons—in October, 1918. 

On Aug. 29, 1918, a new company was registered under the Companies Acts, 
1908 to 1917, under the name Stag Line, Ltd., with a capital of £500,000, divided 
into 500,000 shares of £1 each, and with a memorandum and articles of association 
in the form of the draft before referred to, one of the objects for which the company 
was formed being to acquire the undertaking, business, and property of the Stag 
Line, Ltd., or any part thereof, and for that purpose to enter into an agreement in 
the form of the draft agreement before mentioned, and which agreement was duly 
made on Nov. 7, 1918, between the said Stag Line, Ltd., incorporated 1895 (the 
old company), and Robert Pearson Winter, the liquidator thereof, of the one part, 
and Stag Line, Ltd., incorporated 1918 (the new company), of the other part. By 
the said agreement it was agreed, inter alia: 


‘“(1) That the liquidator shall transfer to the new company the undertaking, 
business, steamers, equipment, ships, furniture, chattels, moneys, credits, 
book debts, bills, notes, things in action (including the benefit of all pending 
contracts) and other property and effects of the old company of any nature or 
kind whatsoever except (a) a sum sufficient to pay and discharge the debts 
and liabilities of the old company (b) the sum of £657,920 5 per cent. War 
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stock 1929-47 (c) the sum of £164,480 5 per cent. War Bonds 1922, — (d) the 

sum of £50,000 5 per cent. National War Bonds 1922, before mentioned ; 

(2) Every member of the old company should be entitled to an allotment of 

95 shares of £1 each in the new company credited as fully paid in respect 

of every share in the old company held by him.”’ 

By the said agreement powers were conferred on the liquidator to deal with the 
proportion of the said shares which, but for their dissent, would be liable to be 
claimed by any member of the old company pending the transfer of the property 
to the new company. The whole of the shareholders of the old company at the 
date of liquidation thereof were allotted their full proportion of shares in the new 
company, the seven shareholders who subscribed the memorandum and articles of 
association being allotted one share for cash in addition. 

At the date of the winding-up of the old company that company owned and was 
trading with two steamers, the Gardenia and the Clintonia. Those vessels were 
transferred to the new company as part of the property of the old company falling 
to be transferred under the terms of the agreement referred to, the whole of the 
terms of which were duly carried out. 

The articles of association of the new company provided, inter alia : 


‘“‘Art. 76.—The management of the business and control of the company 
shall be vested in the managers, who, in addition to the powers and authorities 
by these articles expressly conferred upon them, may exercise all such powers 
and do all such acts and things as may be exercised or done by the company 
and are not hereby or by statute expressly directed or required to be exercised 
or done by the company in general meeting, subject, nevertheless, to the 
provisions of these articles and to any regulations from time to time made by 
the company in general meeting, but so that no such regulations shall 
invalidate any prior act of the managers which would have been valid if no 
such regulation had been made. 

Art. 87.—The remuneration of the managers shall be an annual salary of 
two shillings per gross register ton of each of the ships belonging to or managed 
by the company, together with a commission at the rate of seven-and-a-half 
per cent. on the profits of the company before any deduction is made there- 
from for interest on borrowed money or for depreciation or reserve. The 
managers shall provide suitable offices and shall pay the rent, rates and taxes 
payable in respect thereof, and the salaries of all indoor clerks employed on 
the business of the company. All other expenses of carrying on the business 
of the company, including travelling and hotel expenses of the managers, shall 
be paid by the company. All return brokerages or commissions, rebates, dis- 
counts and allowances of every kind shall belong to the company. The annual 
salary of the managers shall commence as to each ship acquired under the 
agreement mentioned in cl. 8 (2) of the memorandum of association from 
the date on which it is taken over by the company, and as to any other ship 
acquired by the company six months prior to the date on which it is taken 
over by the company, and shall cease as to every ship six months after the 
sale or loss thereof. The company in general meeting may increase the 
remuneration of the managers, either permanently or for a year or longer period. 

Art. 89.—The first managers of the company shall be the firm of Joseph 
Robinson & Sons, North Shields, as that firm may be for the time being con- 
stituted, and any change in the members or style for the time being of that 
firm shall not prejudice or affect the appointment of that firm as managers, 


provided the members or member for the time being of that firm shall be 
willing to act in that capacity.”’ 


The partners constituting the said respondent firm of Joseph Robinson & Sons 

* at the date of the liquidation of the old company were shareholders thereof, and 
were allotted shares in the new company under the terms of the said agreement, 

The respondents had annually submitted to the inland revenue accounts of the 
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profits arising from their business as ship managers, which had been confined solely 
to the management of the Stag Line, Ltd., with the exception that small sums in 
fees received through one of the partners, who was a qualified marine surveyor, 
were brought into the partnership accounts, and amounts received from the 
Ministry of Shipping from 1918 for management fees. In the profits returned for 
the year ending Dec. 31, 1918, the respondents excluded the said sum of £50,000, 
on the grounds that it was not a trading receipt and did not form part of the 
annual profits. The said sum of £50,000 had been brought into charge to income 
tax and assessments in respect thereof had been adjusted, against which the 
respondents appealed. 

The respondents contended: (i) The sum of £50,000 was paid to the managers 
by the company voluntarily, under powers contained in the articles of association 
and the special resolutions, out of the surplus assets of the company by way of 
compensation for loss of office. It was not made under any agreement, the amount 
having been voted voluntarily at the meeting held on July 20, 1918, and the 
managers were not even present at the meeting when it was passed. The reference 
to this compensation, in the agreement between the old company and its liquidator 
and the new company dated Nov. 7, 1918, was merely by way of recital, the 
resolution having already become effective. (ii) The sum mentioned did not 
accrue to the respondents in respect of any business carried on by them, but was 
a voluntary payment by the shareholders to compensate them for loss of office 
which automatically ceased when the company went into liquidation. (iii) The 
firm had not a controlling interest in the company, because they only held jointly 
about one-tenth of the total share capital of the company. (iv) The new company 
was not formed to acquire and carry on the business of the old company, but only 
to take over a comparatively small portion of the assets which were clearly specified. 
There was in no sense a reconstruction of the old company, which was, in point 
of fact, wound up entirely. (v) The assessment was under Sched. D, which only 
applies to annual profits or gains. This transaction could not be said to be an 
annual profit or gain, as it was, in point of fact, the only transaction of its kind 
that had ever occurred in the history either of the company or of the firm of 
managers. The only provision for taxing ‘‘compensation for loss of office’’ was 
that contained in s. 19 (7) of the Finance Act, 1907, which limits such ‘‘compen- 
sation’ to that given in respect of past services, This section applied only to 
Sched. E and not to Sched. D. (vi) The business of ship-owning was entirely dif- 
ferent from almost all other kinds of businesses, inasmuch as such a business began 
as soon as a vessel was acquired and ceased as soon as it was sold or lost, so that 
the business of shipowner or ship-manager passed, on a sale, to the purchaser. 
It naturally followed that when the old company sold its assets to the new com- 
pany, the business of the old company, and consequently of its managers, ceased 
entirely, and the new company began a new business on its formation. In this 
case there was no bargain that the managers of the old company were to be 
appointed managers of the new company, the appointment being voluntarily made 
by the shareholders. (vii) The £50,000 was given voluntarily by the shareholders 
out of the surplus assets which were either not liable to income tax or on which 
tax was paid before becoming assets, and it was given solely to compensate the 
managers for loss of future income arising through the distribution of assets of 
about £800,000 among the shareholders on the income from which the firm had 
been receiving a percentage as part of their remuneration as managers to the old 
company, such income ceasing on the formation of the new company. _ (viii) If 
instead of paying the managers this £50,000 the company had distributed it among 
the shareholders, the managers would have received as shareholders about one-tenth, 
say £5,000 not liable to tax, whereas if the £50,000 were held liable to excess 
profits duty, income tax and supertax, the managers would only receive about 
£4,000 and the shareholders nothing. (ix) The said assessments were incorrect 


and should therefore be discharged. 


690 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep. 


(i) that the said sum of £50,000 was part 


of the annual profits or gains arising or accruing to the respondents from a trade, 
profession, employment, or vocation of steamship managers and ship-brokers 
carried on by them; (ii) that the said sum of £50,000 was not compensation for 
loss of office; (iii) that it was never intended either by the respondents or by the 
company that the respondents should cease to act as managers of the business 
owned by the company, inasmuch as it was an essential part of the arrangements 
that the same business should continue to be carried on and that the respondents 
should continue their managership of such business; (iv) that the respondents did 
not in fact cease to act as managers of the said business; (v) that the said sum of 
£50,000 was not a voluntary payment by the shareholders of the company; (vi) that 
the said assessments were correct and should be confirmed. 

The commissioners decided that the receipt of £50,000 by the respondents from 
the old company was not a profit liable to income tax, whereupon the inspector of 
taxes expressed dissatisfaction with the decision as being erroneous in point of law, 
and demanded a Case to be stated for the opinion of the court. 


The Attorney-General (Sir Patrick Hastings, K.C.) and Reginald Hills for the 


Crown. 
Latter, K.C., and J. H. Stamp for the taxpayers. 


The appellant contended, inter alia : 


ROWLATT, J.—This case, like all cases of a similar nature, is very trouble- 
some; because all these cases turn upon nice questions of fact, and I, at least, find 
very great difficulty in apprehending any permanent and clear line of division 
between the cases which are within and the cases which are without the scope of 
the Income Tax Acts. I think everybody is agreed, and has been agreed for a 
long time, that in cases of this kind the circumstance that the payment in question 
is a voluntary one does not matter. As Srr RicHarp Henn Coins said, one 
must not look at the point of view of the person who pays to see whether he is 
compellable to pay or not; one has to look at the point of view of the person who 
receives, to see whether he receives it in respect of his services, if it is a question 
of an office, and in respect of his trade if it is a question of trade, and so on. 
That is perfectly true. But when one looks at that question from the point of 
view of the recipient, one is sent back again, looking for that purpose, to the point 
of view of the payer, not from the point of view of compellability or liability, but 
from the point of view of a person inquiring what the payment is for; and one has 
to see whether the maker of the payment makes it for the services and the receiver 
receives it for the services. 

This case is not very unlike Cowan v. Seymour (1), where officers of a company 
who had served for nothing during the life of the company, and in the winding-up 
after the winding-up, were given by the shareholders, out of their divisible profits, 
a gift. It was held in the Court of Appeal that there was no evidence which would 
justify the commissioners in holding that that was a profit of the offices of these 
gentlemen. I am bound to say a good deal of difficulty is caused to me by the 


way Lorp Srernpate, M.R., puts it, when h : 
that case, that this was not i » when he says ([{1920] 1 K.B. at p. 510), in 


“a profit which accrued to the appellant by reason of his office, but it was 
very much more in the nature of a testimonial to him for what Ga had done 

in the past while his office, which had been terminated, was in existence.”’ 
That causes me a great deal of difficulty, 
con ear ee which merely means a gift, if it was for what he had done 
es se omit is — that is for his services, and what the Master of the 
7 Aleta aot ae thing not taxable seems to me to be a gift for his services 
Be eras —— ara on the fact that the office had then terminated. There 
spe sae ction between the facts in that case and the facts in the present 
, tha ere, as the office had been an honorary one, there was no question of 


because, unless there is some magic in 


G 


I 
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payment as compensation for loss of office, and, therefore, the decision could only 
proceed in favour of the subject on the lines which the Court of Appeal then took 
and the Master of the Rolls has expressed. But in this case the respondents, the 
taxpayers, had an employment with, or did business for, the company, which was 
highly remunerative, and it was coming to an end, and the company took powers 
at the earliest moment, in distributing their ample excess assets, to make a sub- 
stantial payment to the taxpayers. I do not think anything turns on the question, 
as between this case and Cowan v. Seymour (1), that in one case the company 
modified its articles of association at the last moment so as to make this present, 
whereas in Cowan's Case (1) they did not modify the articles, but all the share- 
holders gave it out of what was divisible to them. In this case we have the 
position that it is possible to make this payment as a compensation for loss of 
office, and it is so expressed in the resolution, and there is no finding by the 
commissioners that that resolution does not represent the facts, viz., that it is 
fallacious to say that the company gave and the taxpayers received this sum as 
compensation for the loss of profits of their employment, which was terminated. 
If it was a payment in respect of the termination of their employment, I do not 
think that is taxable. I do not think that is taxable as a profit. It seems to me 
that a payment to make up for the cessation for the future of annual taxable profits 
is not itself an annual profit at all. I do not know whether it has arisen or been 
discussed, and perhaps the less I say about it the better; but I should not have 
thought that either damages for wrongful dismissal, or a voluntary payment in 
respect of breaking an agreement which had some time to run, would be taxable 
profits. But at any rate, it seems to me that compensation for loss of an employ- 
ment which need not continue, but which was likely to continue, is not an annual 
profit within the scope of the income tax at all. 

The real crux of this case is this. It has been argued by the Attorney-General 
that in spite of what must be taken to be the view of the commissioners on the 
point, this is not compensation for loss of office. He says that here was a firm 
carrying on this business and acting for this steamship company. There came a 
reconstruction, and there was, in the course of reconstruction, this valuable 
windfall which fell to the taxpayers, and fell to them because of their position 
of managers to this line of steamers. Therefore, he says, it is not to be looked on 
as compensation for loss of office or employment; it has nothing to do with it; it 
was simply a windfall in the course of the history of the firm. That is attractive 
at first sight, but I do not think it will do. In this case there was a difference. 
There were large investments which contributed to the income of the company, 
on which the taxpayers got their percentage as part of their remuneration. They 
were, therefore, losing something; the company which they had served was being 
wound up. There was a great surplus of assets. The company, as then con- 
stituted, certainly came to an end; and when it came to an end it gave this 
solatium to the taxpayers out of its abundant prosperity, once for all, not because 
of anything they were doing, but really very much, I think, as the Master of the 
Rolls puts it, as a testimonial for what they had done in the past in their office 
which had now terminated. 

It is, of course, true that it is a trade receipt in this sense, that if the taxpayers 
had not been managers they never would have got it. It was not a gift to them 
as individuals or anything of that sort. A question has been raised as to how it 
ought to be dealt with in the partnership accounts, and so on, but I do not think 
that that consideration affects the matter. If the taxpayers had been one man 
instead of a firm it would have been just the same, in which case there would have 
been no partnership accounts at all; and the question would have been, what is 
the position when his office comes to an end and reconstruction is taking place by 
which he will lose something? The old arrangement has come to an end and he 
gets this lump sum given him as compensation for loss of office, or as a testimonial 
because of the work he had done in the past—work which was not at an end. If it 
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is that, which the commissioners have found it is, and 1 think there was rng 
evidence for them to find it, I think the tax is not exigible, — peereg this 
ismissed and the decision of the commissioners affirmed. 
appeal must be dismissed and the dpaet Gina 
Solicitors : Solicitor of Inland Revenue; King, Wigg & Brightman, for Wilkinson 
¢ Marshall, Newcastle-on-Tyne. 
[Reported by J. S. Scrrumeeour, Esq., Barrister-at-Law.] 





Re JESSOP 


[Propate, Divorce AND Apiratty Division (Hill, J.), April 14, June 23, 1924] 
[Reported [1924] P. 221; 93 L.J.P. 185; 182 L.T. 81; 40 T.L.R. 800] 


Will—Alteration—Interlineation—Ascertainment of date of alteration—Evidence 
—Declaration of intention by testator—Admissibility of declaration made 
before execution. 

When the question is whether an alteration in or an addition by inter- 
lineation to a will has been made before or after execution, the court can have 
regard to a declaration of intention by the testator, to which the alteration or 
interlineation gives effect, made before the execution of the will, but not to 
such a declaration made by him subsequent to execution. 


Notes. As to alterations in wills, see 34 Hausspury’s Laws (2nd Edn.) 70-73; 
and for cases see 44 Dicest 305-315. 


Cases referred to: 
(1) Doe d. Shallcross v. Palmer (1851), 16 Q.B. 747; 20 L.J.Q.B. 367; 17 
L.T.O.8. 252; 15 J.P. 689; 15 Jur. 886; 117 E.R. 1067; 44 Digest 313, 
1462. 
(2) Re Adamson (1875), L.R. 8 P. & D. 253; 44 Digest 314, 1472. 
(3) Sugden v. Lord St. Leonards (1876), 1 P.D. 154; 45 L.J.P. 49; 34 L.T. 872; 
24 W.R. 860, C.A.; 44 Digest 356, 1884. 
Also referred to in argument: 
Atkinson v. Morris, [1897] P. 40; 66 L.J.P. 17; 75 L.T. 440; 45 W.R. 293; 13 
T.L.R. 83; 41 Sol. Jo. 110, C.A.; 44 Digest 360, 1931. 
Gould v. Lakes (1880), 6 P.D. 1; 49 L.J.P. 59; 43 L.T. 382; 44 J.P. 698; 29 
W.R. 155; 44 Digest 247, 736. 
In the Goods of Sykes (1878), L.R. 8 P. & D. 26; 42 L.J.P. & M. 17; 28 L.T. 
142; 37 J.P. 183; 21 W.R. 416; 44 Digest 314, 1464. 

Motion for probate of the will, dated June 21, 1921, of John De Burgh Jessop, 
who died on Mar. 23, 1924. 

The will contained the following words: ‘‘I bequeath to each of my sisters, Mabel 
Allyne Hurt and Dorothy Babington Johnson, the sum of £1,000 free of legacy 
duty, and to my sister Eva Fitzherbert Jessop the sum of £5,000 free of legacy 
duty,’’ but the figure £5,000 had been altered to £1,000 by striking out the 
‘‘ £5,000" and writing the ‘‘£1,000"’ above it, and the following words had been 
added : ‘‘and £1,000 to my god-daughter Judith Allyne Hurt.” Both the alteration 
and the interlineation were in the handwriting of the testator, and initialled by 
him. Due execution of the will, on June 21, 1921, was proved by an affidavit of 
one of the attesting witnesses, but this witness could not say whether the alterations 
Were prior or subsequent to the execution, and the other witness was not available. 


C Ba 
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On June 16, 1921, the testator had written to his solicitor, who had, on his 
instructions, sent him a draft will: ‘‘I see in the will you sent that £5,000 is left 
to my youngest sister. As she is now to be married in September I shall alter 
it to £1,000 and initial it, as it will save having to make it out again.’’ In reply 
the solicitors wrote next day that the copy sent was only a draft will, and that 
they would send a fair copy for execution by him if he would return the draft with 
any alterations he desired. The testator, however, executed the draft will, and 
wrote to his solicitors on June 21, 1921: ‘‘I have signed the draft will and put in 
two alterations as you see. I hope it is in order.’’ His executors moved for 
probate of the will as altered, and the evidence of an expert was given to the 
effect that the alteration and the interlineation had both been made at the same 
time. 


yford, K.C. (T. Bucknill with him), for the executors. 
H. W. Barnard for a party interested. 


Cur. adv. vult. 


June 23. HILL, J., read a judgment, in which, after stating the facts, he said: 
If there be no evidence, the presumption is that the alterations were made after 
execution. There is no internal evidence from the document itself from which a 
conclusion can be drawn as to the alterations as a whole, but from my own 
examination of them, and from the evidence of the expert, I am satisfied that 
they were both made at the same time. If a letter written by the testator 
on the day of execution, but as shown by its terms, after execution, and a 
letter written by him four days earlier are admissible as evidence, the pre- 
sumption would be rebutted, and it would be established that the alteration 
and addition were made before execution. But I think it is clear that on a 
question of execution declarations of the testator made after execution are not 
admitted: Doe d. Shallcross v. Palmer (1); Re Adamson (2); and other cases. 
To admit such evidence would be to substitute a mere statement of the testator 
for the attestation required by the statute. I cannot find that the contrary 
view has ever been put higher in regard to alterations than in the passage in 
Cocxpurn, C.J.’s judgment in Sugden v. Lord St. Leonards (3), where he quotes 
this passage from Lorp CaMpBeLL’s judgment in Doe d. Shallcross v. Palmer (1): 
‘‘And for the same reason, a declaration after the will was executed that the 
alteration had been made previously would be inadmissible,’’ and says: ‘‘This 
may be more doubtful. But, assuming it to be right, it does not touch the 
present case.”’ 

I do not think I am entitled to have regard to the declarations after execution. 
Declarations of intention of the testator made before the execution of the will have 
been admitted as evidence that the alteration, which gives effect to that intention, 
was made before execution: Doe d. Shallcross v. Palmer (1). The declaration 
there was a declaration of an intention to benefit a certain person who was not 
mentioned in the will otherwise than in the interlineation. If evidence of a general 
intention is admissible, evidence of the specific intention to alter the £5,000 to 
£1,000, i.e., to make the specific alteration which appears in the will, must, 
a fortiori, be admissible. I have before me evidence of such intention in the letter 
written by the testator before execution, namely, on June 16, 1921. Admitting 
the letter of June 16, 1921, I am satisfied that the alteration from £5,000 to £1,000 
was made before execution; and as I am satisfied that the interlineation was made 
at the same time, I come to the conclusion that the presumption is rebutted as to 
it also, and I find that it was made before execution. Probate will, therefore, issue 


of the will as altered. 


Solicitors: Tarry, Sherlock & King. 
[Reported by J. A. C. SKINNER, EsqQ., Barrister-at-Law. ] 
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SHRIMPTON v. RABBITS 


[Kia's Bencu Division (Swift and Acton, JJ.), April 2, 1924] 
[Reported 131 L.T. 478; 40 T.L.R. 541; 68 Sol. Jo. 685] 


Rent Restriction—Possession—Matters to be considered—Position of both land- 
lord and tenant—Reasonableness—Reasonableness of claim—Reasonableness 
of order being made—Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920 (10 & 11 Geo. 5, ¢. 17), s. 5 (1), as substituted by Rent and 
Mortgage Interest Restrictions Act, 1923 (13 ¢ 14 Geo. 5, c. 82), 8. 4. 

In considering whether to make an order for possession of a dwelling-house 
under s. 5 (1) of the Increase of Rent, &c., Act, 1920, as substituted by the 
Rent, &c., Restrictions Act, 1923, s. 4 [now s. 3 of and Sched. I to the Rent, 
&e., Restrictions (Amendment) Act, 1933], the court must take into account 
all the circumstances affecting the case, whether relating to the landlord or to 
the tenant, and is not confined to considering the landlord’s position only. 
The court must first determine whether the landlord’s wish for possession is 
reasonable; if that is established, the court must then determine whether, in 
all the circumstances, it is reasonable that the court should accede to that 
reasonable requirement. 


Notes. As to the reasonableness of a claim for possession, see 28 Hauspury’s 
Laws (3rd Edn.) 814, 815; and for cases see 31 Diaesr (Repl.) 695 et seq. For 
Rent Restrictions Acts, 1920, 1923, and 1933, see 18 Hauspury’s Statutes (2nd 
Edn.) 981, 1033, 1044. 


Case referred to: 
(1) Williamson v. Pallant, ante, p. 623; [1924] 2 K.B. 178; 93 L.J.K.B. 726; 
131 L.T. 474; 22 L.G.R. 416, D.C.; 31 Digest (Repl.) 696, 7876. 


Appeal from Marylebone County Court. 

The plaintiff, Joseph Shrimpton, was the landlord of a house, No. 33, Strode 
Road, Willesden, and the defendant, James Rabbits, with his wife and baby, was 
the tenant of two rooms in the house. The plaintiff, with his wife and daughter, 
occupied five rooms in the house and he sought to recover possession of the two 
rooms occupied by the defendant on the ground that they were reasonably required 
by him for occupation by his grown-up daughter who was about to marry and 
desired to live in the two rooms in question with her husband. The learned 
deputy county court judge gave judgment in favour of the plaintiff and made an 
order for possession of the two rooms in question, holding that, in considering 
whether or not it was reasonable for him to make the order for possession within 
the meaning of s. 5 (1) of the Increase of Rent and Mortgage Interest (Restric- 
tions) Act, 1920, as substituted by s. 4 of the Rent and Mortgage Interest 
Restrictions Act, 1923, he could only have regard to the circumstances of the 


landlord and could not take the tenant’s position into consideration. The tenant 
appealed. 


W. A. Jowitt, K.C., and W. E. Beckett for the tenant. 
R. J. Sutcliffe for the landlord. 


aoe J.—This is an appeal from a judgment ordering possession of two rooms 
on the top floor of 33, Strode Road, Willesden, to be given up to the landlord by 
a tenant. The claim is made under s. 5 (1) of the Rent Restrictions Act, 
19 iu as substituted by s. 4 of the Rent, &c., Restrictions Act, 1923, which provides : 
No order or judgment for the recovery of possession of any dwelling-house to 


which this Act applies, or for the ej 
’ jectment of a t 
made or given unless”’ a tenant therefrom, shall be 


one or more of the conditions set out under the letter 
) s (a), (b), (ce), (d), (e), (f), 
(g), (bh), or (i) has been complied with. But the existence of one pg . pe 


A 
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A conditions does not entitle a landlord to the possession of the premises. There is 
a further general condition inserted by the legislature into this section, which is 


that “‘the court considers it reasonable to make such an order.”’ So that, although 

a landlord were able to prove that conditions (a), (b), (ce), (d), (e), (f), (g), (hb) 

and (i) were every one existing, he would not be entitled to an order pivite hind 

possession of the premises unless the court further considered it reasonable to 
B make such an order. 

In considering whether it is reasonable to make such an order, it seems to me 
that a court which is asked to make the order must take into account all the 
circumstances affecting the holding of the premises by the person who holds them 
and as they relate to the landlord who wants to hold them. Certain of those 
matters are specified in the different conditions laid down by this clause. For 

C example, before a landlord can have possession he must satisfy the court, within 
the language of condition (d), that 


‘‘the dwelling-house is reasonably required by [him] for occupation as a 

residence for himself, or for any son or daughter of his over the age of 

eighteen years, or for any person bona fide residing with him, or .. . in his 
D employment... .”’ 


Until he has satisfied the court that he reasonably requires the dwelling-house 
for the occupation of himself or his son or his daughter or one of the other people 
who are specified in para. (d), he is not in a position to come and ask for an order 
for possession, and then it is not sufficient that he should satisfy the court that he 
reasonably requires the house for his own occupation or that of his son or daughter 
E and so on. He must satisfy the court that it is reasonable to make the order. 
Then he must satisfy the court that there is alternative accommodation within the 
meaning of the section for the tenant whom he is seeking to dispossess, or that 
the circumstances are such that the dwelling-house is reasonably required for the 
purposes mentioned. 
A great deal of confusion, it seems to me, has crept in in the discussion of cases 
F in county courts in regard to this matter from the fact that counsel have not drawn 
a clear distinction between a reasonable requirement of the landlord for the 
premises, which is one thing, and a quite different thing, the reasonableness of 
the county court judge in considering it reasonable to make the order. That con- 
fusion is very clearly illustrated in this case, because counsel for the landlord told 
us that, when he was in the county court, the words coming after (i), ‘‘and the 
G court considers it reasonable to make such an order or give such judgment,’’ was 
never discussed at all. So far from taking into consideration all the circumstances, 
it was held by the learned deputy county court judge that he could not take the 
tenant’s position into consideration at all, that is to say, that after making up his 
mind whether or no it was reasonable to make the order, he was altogether to 
ignore any right, any interest, or any circumstance affecting the tenant. If he had 
H been told that the tenant was upon the point of death which would certainly be 
accelerated if he were to be carried out of the house, he would not listen to it, and 
if one of innumerable circumstances could be proved to him to affect the position 
of the tenant so as to make it most unjust and most cruel to turn him out of his 
possession, he could not look at it. ; 
In my view that decision was wrong. What weight ought to be given to the 
I .vidence when he has it is quite a different matter. I can very well imagine that 
he might listen to the evidence of the tenant and his wife saying : “We have 
hunted for lodgings everywhere and we cannot find them, and it is a hardship to 
turn us out,’’ and still have said: ‘‘I consider it reasonable to make this order 
giving the landlord possession of these premises.”’ But the complaint which is 
made against him is that as a matter of law he has deprived himself of the right 
of considering those things and has said: ‘I cannot take the tenant’s position into 
consideration at all.’’ In that I think that he was wrong. It by no means follows 
that if he had other evidence his judgment would not have been exactly the same. 
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that, had he considered the matters which he 
gment would necessarily be the same. In 
these circumstances it is necessary that this case should go back for a new trial, 
with an intimation that in the view of this court it is bad law to say that the 
tenant’s position is not to be taken into consideration by the court in determining 
whether or no it considers it reasonable to make an order for possession. 
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On the other hand, we cannot say 
excluded from his consideration, his jud 


ACTON, J.—I agree. The more these cases are discussed before us the more 
clearly, in my opinion, it emerges that a difficulty arises from a confusion of 
thought between the words “‘reasonably required by the landlord”’ in s. 5 (1) (d), 
and the words ‘‘the court considers it reasonable to make such an order or give 
such judgment,’’ which follow upon the last of those lettered paragraphs, namely, 
para. (i). That confusion of thought may be eliminated and disposed of by this 
sentence. Because a wish is reasonable, it does not follow that it is reasonable 
in a court to gratify it. There are two processes which have to be gone through. 
The first process is to ascertain whether the wish which the landlord has for the 
possession of the premises is a reasonable wish; unless that is demonstrated there 
is an end of his claim. But after it has been ascertained that the desire or require- 
ment of the landlord is a reasonable desire or requirement, there follows a further 
question, too often hitherto either ignored altogether or confounded with the 
question I have already mentioned, namely: Is it in all the circumstances of the 
ease reasonable that the court should accede to that reasonable requirement? In 
dealing with that second inquiry it has been decided by this court in Williamson v. 
Pallant (1), and is decided now, that it is the duty of the learned county court 
judge to take into consideration all the relevant circumstances, including every 
such circumstance which affects the position and the interests of the tenant as well 
as of the landlord. I think if those principles are borne in mind, we shall very 
soon see the end of the unfortunate confusion which has crept into the adminis- 
tration of this Act. 

New trial ordered. 

Solicitors : Peacock € Goddard; E. A. Chandler. 


[Reported by T. W. Moraan, Esg., Barrister-at-Law.]} 
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THE PALUDINA 


[Court or Apprat (Bankes, Scrutton and Atkin, L.JJ -), December 5, 1924] 
[Reported [1925] P. 40; 182 L.T. 724; 16 Asp.M.L.C. 453] 


B Shipping—Collision—Damages—Consequential damage—Collision between two 
vessels followed by collision between one of those vessels and a third— 
Liability for resultant damage—Burden of proof. 

There is no rule of the Admiralty Court that there is a presumption that 
damage following a collision between two vessels is the result of the collision 
unless the defendant proves the contrary. In all the cases in which that 

Cc doctrine is supposed to have been laid down the consequential damage happens 

to the ship primarily affected by the collision—as where a collision occurs 
between ships A. and B. and shortly after the collision the B. goes ashore— 
and there is no suggestion of the action of a third party, as where a collision 
between ships A. and B. is followed by a collision between ship B. and ship C. 
in which the B. is damaged. In the latter case the plaintiff must show that 
D the chain of causation connecting the damage with the negligence is complete 
and that the consequential damage was a consequence of the defendant's 
negligence. For ship B. to recover from ship A. in respect of damage caused 
to the B. in her collision with the C. the burden is on the B. to prove that the 
collision between her and the C. and the resultant damage was the consequence 
of the A.’s negligence in the original collision between the A. and the B. 

E Observations of Dr. LusHinetron in The Pensher (1) (1857), Sw. 211, and 
The Mellona (2) (1847), 2 Wm. Rob. 7, 13, distinguished. Observations of 
Huu, J.,in The Waalstroom (3) (1923), 17 Lloyd L.R. 53, applied. 


Notes. This case went to the House of Lords where it was affirmed sub nom. 
Singleton Abbey (Owners) v. Paludina (Owners), The Paludina, [1926] All E.R.Rep. 
220, other questions being dealt with. 

F As to burden of proof of negligence in cases of collisions at sea and the measure 
of damages therein, see 30 Hatspury’s Laws (2nd Edn.) 819, 820, 855-863; and 
for cases see 41 Dicest 769-771 and 17 Dicest (Repl.) 114 et seq. 


Cases referred to: 
(1) The Pensher (1857), Sw. 211; 29 L.T.O.S. 12; 166 E.R. 1100; 41 Digest 
770, 6255. 
G (2) The Mellona (1847), 8 Wm. Rob. 7; 5 Notes of Cases, 450; 9 L.T.0.S. 474; 
11 Jur. 783; 166 E.R. 865; 41 Digest 690, 5194. 
(3) The Waalstroom (1923), 17 Lloyd L.R. 53. 
(4) Weld-Blundell v. Stephens, [1920] A.C. 956; 89 L.J.K.B. 705; 123 L.T. 
593; 36 T.L.R. 640; 64 Sol. Jo. 529, H.L.; 36 Digest (Repl.) 201, 1064. 
(5) Scott v. Shepherd (1773), 2 Wm. Bli. 892; 3 Wils. 403; 96 E.R. 525; 36 
H Digest (Repl.) 23, 100. 
(6) Jones v. Boyce (1816), 1 Stark. 493, N.P.; 86 Digest (Repl.) 23, 101. 


Also referred to in argument: 
The Linda (1857), Sw. 306; 30 L.T.O.S. 234; 4 Jur.N.S. 146; 6 W.R. 196; 166 
E.R. 1149; 41 Digest 787, 6477. 
J The George and Richard (1871), L.R. 8 A. & E. 466; 24 L.T. 717; 20 W.R. 245; 
1 Asp.M.L.C. 50; 41 Digest 769, 6246. 

Appeal from a decision of the President (Sm Henry Dvxe, P.) in an action for 
damage by collision. 

The plaintiffs were the owners of the steamship Singleton Abbey, 2,324 tons gross 
and 1,429 tons net register, 303 ft. in length, and the defendants were the owners 
of the steamship Paludina, 5,818 tons gross and 341 tons net register, 425 ft. in 
length. On the evening of Nov. 21, 1922, the Singleton Abbey and the Paludina 
came to moorings at the Fish Market Quay in the Grand Harbour at Valetta. 





698 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep. 
each of them was in charge of a pilot, and they took up 
moorings at which they might remain in safety during the period in which their 
presence was required at that place. The wind changed during the night, and it 
became stormy. At 8 a.m. on July 22 the Paludina’s starboard bow came into 
contact with the Singleton Abbey’s port bow, and it remained in contact for 
upwards of three hours, but small damage was suffered by either vessel. At 
11 a.m. the Paludina, with the assistance of two tugs, began a series of manceuvres 
for the purpose of coming away from her moorings at the quay, and taking up a 
position affording a better shelter. Shortly after 11.30 a.m. the Paludina fell down 
bodily upon the Singleton Abbey. She was, by the use of her own steam and with 
the assistance of a tug, brought alongside the Singleton Abbey under port helm 
and cleared the stern of the Singleton Abbey, but thereupon, by reason of the 
strong wind, she fell across the cables of the Singleton Abbey, and caused the 
Singleton Abbey to drag away from her moorings. As a result the Singleton Abbey 
came into collision with another vessel, the Sara, which was to leeward, and broke 
her away from her moorings. After a quarter-of-an-hour or twenty minutes the 
Sara, having got up her anchors to bring herself into a position of safety, came 
under the stern of the Singleton Abbey, brought her side into contact with the 
propellers of the Singleton Abbey, and received such injuries that she sank. By 
the collision which sank the Sara, the propeller of the Singleton Abbey was 
damaged to a substantial extent. There was thus a collision of the bows of the 
Singleton Abbey and the Paludina, a collision of the Singleton Abbey with the 
Sara in which little damage was done, though the Sara was broken adrift, and a 
collision of the Sara with the propeller of the Singleton Abbey by which the Sara 
was sunk and the propeller of the Singleton Abbey was damaged. 

Str Henry Duke, P., found that the Paludina was alone to blame for the first 
collision. As regards the third the owners of the Paludina had not established that 
that collision was due to the negligence of those in charge of the Sara. He, 
therefore, held that the Paludina was to blame for these successive collisions, and 
that the Singleton Abbey was not to blame. The owners of the Paludina (the 
defendants) appealed. 


Butler Aspinall, K.C., Stephens, K.C., and Langton for the defendants. 
Dunlop, K.C., and Noad for the plaintiffs. 


There was fine weather, 


BANKES, L.J.—This appeal has reference only to what has been referred to as 
the last collision of several which occurred on the day in question, the collision 
between the Sara and the Singleton Abbey. That collision was the result of some- 
thing which had happened a considerable time before, and it is necessary to refer 
to those circumstances in order to lead up to the point which this court has to 
decide. [His Lordship stated the facts and continued:] The question we have 
to decide is whether the learned President was justified in coming to the conclusion, 
atter taking the advice of his assessors, that the damage which is the subject of 
this appeal was directly caused by the original negligence of the Paludina. 

Something has been said to us about the burden of proof. I entirely adopt what 
Hn, J., said in The Waalstroom (3). It seems to me that the plaintiff must 
always show, In a case in which he complains of damage resulting from negligence, 
that the negligence was the direct cause of the damage. In some jue a con- 
siderable interval may elapse between the time when the negligence is said to 
have occurred and the time when the damage is said to have resulted: In those 
cases I think the onus lies on the plaintiff to show that the chain of causation 
connecting the damage with the negligence is complete. He may give evidwkal 
which, if not challenged and in reference to which no suggestion ts asa that it 
is not complete, discharges the burden, or which is such that, in the absence of 
any such challenge, there is only one inference which ean be aan I think it 
is in reference to cases of that class that the authorities to which we ware referred 
by counsel for the plaintiffs apply, and I think that the dicta of the learned judges 
which he cited, have reference to the particular facts which were given in avidenil 
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before them. I do not think that they can be treated as in any sense rules of law 
varying the general rule that in cases of this kind it lies upon the plaintiff to 
establish his case. I will read what Hix, J., said, because I think it accurately 


puts in a very few words what the law is in reference to this particular point. He 
said : 


‘In my view, in the circumstances of this case, the burden of proving that 
the consequential damage was a consequence of the negligence is upon the 
plaintiffs. In my view it is always upon the plaintiffs; but the facts may 
speak for themselves, and in themselves shift the burden upon the defendants, 
as, for instance, in a case where stranding immediately follows the collision, 
and so follows that it speaks for itself and is prima facie a consequence of the 
collision. But here, where there are a great many other facts to decide as to 
the subsequent disaster, beside the fact of the collision, in my view, the 
plaintiffs have a burden which, however it shifts from time to time, remains 
upon them; and they have not discharged that burden."’ 


Here the case for the plaintiffs is that the chain of causation is quite complete ; 
the Singleton Abbey and the Sara were both broken adrift by the negligence of 
those in charge of the Paludina; there was no novus actus interveniens; and, 
therefore, the view taken by the President was right. The argument for the 
defendants is that on the plaintiffs’ own evidence there are two links missing. 
First, it is said that although the Sara was broken adrift by the negligence of the 
Paludina, she was still a free agent; that the inference to be drawn from the 
evidence was that her steam was up, and that she could have gone to any part 
of the harbour she liked and have been quite safe and out of the way of the 
Singleton Abbey; and that it could not be said, therefore, that the chain of 
causation was complete when it was found that the Sara had this opportunity of 
which, through a want of proper skill and seamanship, she did not avail herself. 
Secondly, it is said that another link in the chain is missing owing to the action 
of the master of the Singleton Abbey. He had steam up, he saw, and had an 
opportunity for twenty minutes of realising, the position in which the Sara was. 
He realised that the Sara was coming down upon him, and he was told by the 
second officer that the engines ought to be stopped. I will read his own words. 
He was very frank about it. In re-examination he was asked: ‘‘The suggestion 
is made that you ought to have stopped your engines, or rung them to stop before 
you did, so as to avoid hitting the Sara with your propeller—what do you say with 
regard to that? (A.) Well, I had to keep my engines going as long as I could, 
because I did not want the wind to take control of my ship. I wanted to have 
that in my own hands if I could, so I was going to hang on as long as I could. 
When I thought she was getting dangerously near I stopped the engines, but it 
apparently must have been a little bit too late.’’ The defendants say that upon 
that there is a clear break in this chain. They contend that the damage complained 
of was not the result of the original negligence of the Paludina, but was due to 
the fault of the plaintiffs’ master. The plaintiffs’ reply is that it ought not to be 
attributed to him as a fault; he was in a position of danger, a position in which 
the defendants had placed him; and they contend that in those circumstances the 
chain is complete. 

Both these points on which it is said that the chain is not complete are largely 
matters of seamanship—what was the right and proper thing to do in the particular 
cireumstances—and we naturally take the advice of our assessors. I have asked 
them whether, assuming that the Sara had steam up, those in charge of the Sara 
were guilty of a want of reasonable care and good seamanship in not keeping the 
Sara clear of the Singleton Abbey? They give a reasoned answer, the result of 
which is that they say ‘‘No.’’ On that point, therefore, it is immaterial whether 
the issue is on the plaintiffs or the defendants, the suggested break in the chain 
does not exist. The second question was: In the circumstances in which he was 
placed, was the master of the Singleton Abbey guilty of a want of reasonable care 
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g eamanship in not stoppin 
via rete propeller? Their answer is, “Yes.” After having heard 
the arguments of counsel for the plaintiffs on the point, so far as I am able to 
give an opinion, I entirely concur. In those circumstances it seems to me that 
it is unnecessary to look very closely at ) 
assuming it was on the defendants to prove a break in the chain of causation, they 
have proved it. In these circumstances the decision of the learned President must 
be reversed on this point, and the appeal will be allowed with costs. 


SCRUTTON, L.J.—I do not dissent from the conclusion at which my brothers 
have arrived, but I think it fair to say that I have felt considerable doubt during 
the course of the argument, and I do not regard this as at all an easy case. A 
number of ships were lying moored along a quay in Valetta Harbour with the wind 
blowing rather strongly into the harbour and with a considerable send of the sea. 
In these circumstances the Paludina broke loose, and, as is inevitable when a 
number of ships are moored in a row, she broke loose other vessels. No question 
comes before us in this appeal as regards her liability for breaking loose the 
Singleton Abbey. She knocked the Singleton Abbey into the Sara and the Sara 
broke adrift. There is no question here as to the liability of the Paludina for 
anything that happened in the collision between the Singleton Abbey and the Sara. 
The Paludina went on and ran into some other ship, and ultimately collided with 
some moorings further up the harbour and fetched up. The Singleton Abbey and 
the Sara got away from the track of the Paludina, and after some twenty minutes 
they came into collision with each other and the Sara was sunk. When the case 
came before the Admiralty Court the plaintiffs’ pleaded case was that the Paludina 
fell bodily against the port side of the Singleton Abbey causing her to collide with 
the Sara, whereby the Sara was sunk. The defendants replied that it was not 
through any. negligence of theirs that the Sara was sunk. It turns out not to be 
the fact, however, that the Sara sank owing to the original collision. What the 
exact facts are as to the subsequent collision is not very clear. Our assessors 
advise us that they doubt whether the Sara and the Singleton Abbey ever got really 
clear of each other; they think that they were always quite close to each other. 
Some twenty minutes afterwards, owing to something that was done, probably— 
this is my own view and not the opinion of the assessors—owing to the Sara hauling 
on her anchor and nearly getting it up in an attempt to get away, the Sara began 
drifting astern and struck the bow of the Singleton Abbey, drifted down along her 
side, and got under the counter where the propeller of the Singleton Abbey was 
revolving. The Singleton Abbey was using her propeller to keep herself head to 
wind and to prevent herself from drifting further. Her second officer was aft in 
accordance with the usual practice of vessels in port, in order to give warning to 
the bridge when the use of the propeller might be dangerous. Apparently, the 
second officer did warn the bridge that there was going to be danger if the propeller 
was working while the Sara was drifting aft, and the master acted on that warning 
by stopping the engines. But either the warning was given too late or the master 
did not act upon it in time, with the result that when the Sara got under the 
counter the propeller was still revolving. It struck the Sara, broke four blades, 
and sank the Sara. ; 

‘Aschetween the a al a of Malta, which has found neither party to blame. 
is not before this court Wh pais: wikis therefore, the damage to the Sara 
to recover from the Paludtna th nee Oe en eS ee 
Singleton Abbey. olirds eaid thet thas’ nent 
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primarily affected by the collision, and there is no suggestion of the action of third 
parties. A collision occurs between ships A. and B., and shortly after the collision 
B. goes ashore—that is the ordinary type of case, and Dr. Lusutneron has said 
that in a case like that one does not begin to inquire elaborately why the ship 
went ashore; it is to be assumed, until the defendant has shown the contrary, that 
she went ashore because of the collision which happened to her just before. That 
is quite a different class of case from the present. Here, the Singleton Abbey's 
ease is that the Paludina came into collision with her and that in consequence she 
suffered damage from a third ship. It is not even the case which frequently 
happens of ship A. running into ship B. and knocking her into C. No one suggests 
that within any degree of directness the Paludina knocked the Sara into the 
Singleton Abbey or the Singleton Abbey into the Sara. She broke them both adrift, 
and nearly half an hour afterwards they came into collision. It appears to me 
that whatever may be the position in the simple class of case of which Dr. Lusuine- 
TON was speaking, in the circumstances which I have suggested the plaintiff must 
prove his case if he alleges that a subsequent collision with a third ship, in respect 
of which he claims damages, is a consequence of the original collision with the 
defendant's ship. 


D There have been a number of decisions dealing with the question how far the 


intervention of a third person prevents damage being the result of the action of 
the defendant. orp Sumver classified several of them in his judgment in Weld- 
Blundell v. Stephens (4) ({[1920] A.C. at p. 984): 


“Between the negligence of a defendant and the infliction of hurt or loss on 
a plaintiff, the action of human beings may intervene in a great variety of 
ways.” 


Then he deals with some of the classes of case in which the action of third parties 
has or has not caused the damage to be too remote. One class of case he mentions 
is where a person is in a state of excusable alarm owing to the wrongful act of the 
defendant. He cites two cases. One is the well-known case of Scott v. Shepherd 


F (5), where a squib was thrown in a crowded market place by A. on to B.’s stall. 


I 


B. threw it away on to C.’s stall, and C. threw it away, and it exploded in D.’s 
eyes. D. claimed damages from the original thrower of the squib, and it was 
held that the intervention of B. and C. did not prevent D. from recovering from A. 
because the intermediate persons were in a state of excusable alarm produced by 
the act of A. The other case, Jones v. Boyce (6), was where a stage coach 
proprietor took passengers on a coach. The reins were defective and broke, and 
the horses went off at a gallop, and, as the coach began to sway from side to side, 
a frightened passenger on the top jumped off and broke his leg. The coach, how- 
ever, went on and did not overturn. Here also it was held that the intervening 
act of jumping off did not prevent the passenger from recovering, as he was in a 
state of excusable alarm owing to the wrongful act of the defendant. The doubt 
I feel in this case—and I am not sure about it now—is whether, in these circum- 
stances, where a ship by a wrongful act has put several other ships in an awkward 
position—there was a strong send of the sea, a high wind, not very good holding 
ground, and all the ships were ranging about among each other—it can be said 
that the fact that one of them takes a wrong step necessarily breaks the chain of 
causation. But, after consideration, I do not feel able to differ from the advice 
which has been given us by the assessors and from the view at which my brothers 
have arrived. There was a considerable interval between the act of the master in 
not stopping his engines and the time when his ship was first set adrift by the 
Paludina. In these circumstances I do not feel able to dissent from the view that 
there is a sufficiently independent act on the part of the Singleton Abbey, which 
prevents the damage caused by the Sara being the direct consequence of the 
original wrong-doing of the Paludina. It appears to me, therefore, that the decision 
of the President on this point should be reversed. 
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ATKIN, L.J.—I agree. I am certainly not prepared to uphold the suggestion 
that there is a presumption of law that any damage arising to a ship subsequent 
to a collision must be deemed to be the result of that collision unless the defendant 
proves the contrary. That seems to me to be an impossible suggestion. Though 
the contention has been put as high as that in the arguments in this case based 
upon certain propositions of Dr. Lusurneron—if, indeed he did lay down such a 
principle—I venture to say that at the present day it is wrong. In my opinion, 
it is impossible that there can be any presumption of law; there might be in some 
cases a presumption of fact, though I do not think that is true. The onus must 
always be upon the plaintiff who claims damages to prove that the damage was 
caused by the negligence of the defendant, and caused in the sense that now 
governs these cases as laid down by the Court of Appeal, i.e., was in fact the 
direct result of the negligence. That is the point the plaintiff always has to prove. 
Of course, it may often happen that in cases of collision at sea the damage that 
follows is of such a kind, and follows so immediately, that unless it is proved there 
is some other cause it is to be assumed that the damage was directly caused by 
the negligence. That is the case that was suggested of an immediate stranding, of 
which there are several reported decisions. In The Pensher (1), heard before 
Dr. LusHineTon, a sailing ship was in collision and drifted on to a lee shore with 
a precarious anchorage. She anchored for a time, and it was suggested that, if 
there had been a longer scope of chain, she would not have gone ashore. It was 
held that in those circumstances it was fair to assume that the collision caused the 
stranding damage, but the Elder Brethren had advised that the same result might 
have followed even if the alternative scheme had been adopted. The Mellona (2) 
was a still more simple case. The ship had been dismantled in the collision and 
stranded twenty-four hours afterwards. There the result of the collision was 
apparent, was obviously continuing throughout, and was a thing which would 
operate at once, and continue to operate, on the navigation of the ship. Similarly, 
in cases where the vessels had been deprived of their steering gear. 

But now one has to consider the facts of this particular case. Here two ships 
were set adrift in harbour by the admitted negligence of the defendants, and 
twenty minutes afterwards they come into collision. The initial collision itself 
hardly caused any damage at all. The material question is whether the second 
contact was the result of the first collision. I can see no evidence that the collision 
caused the Sara to drop down upon the Singleton Abbey. Indeed, I think that is 
the result of the learned President's finding, because he says he has consulted the 
Klder Brethren, and they advise him that in the state of things he has described 
they cannot say that the Sara was to blame for this collision, but they cannot tell 
him why it probably was that the Sara was not able to avoid the propeller blades 
of the Singleton Abbey. That is the first point. In the second place, it seems to 
me that there is no evidence to show that the collision with the Paludina caused 
the propeller blades of the Singleton Abbey to be moving at the time the Sara came 
in contact with her on the second occasion. More than that, we have now the 
advice of our assessors—with which I entirely agree—that the accident was in fact 
caused by the negligence of the master of the Singleton Abbey. I appreciate that 
in occasions of difficulty the court should look very benevolently upon the exercise 
of a mariner’s ordinary care and skill. The question always is whether he has 
been guilty of negligence, but, in estimating the care and skill he has to employ, 
the court must look at the surrounding circumstances and measure the degree of 
care and skill by the particular circumstances of responsibility, anxiety and sudden 
emergency. But here, after taking that into account, we are advised that the 
master of the Singleton Abbey was negligent in not stopping his propeller when he 
saw the Sara in the position in which she was. I think there can be no doubt 
about the matter. The damage could have been avoided by the exercise of 
reasonable care and skill, and, if it could, it is impossible for the owners of the 
Singleton Abbey to say that the damage to their ship’s propeller was occasioned 
by the initial negligence of the defendants. For these reasons it appears to me 
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that the appeal should be allowed. The proper order would seem to be a declara- 
tion that the Paludina is not responsible for the second collision between the Sara 
and the Singleton Abbey, that finding to be treated as an issue, and the costs so 
far as they have been increased by that issue to be borne by the plaintiffs, and 
the appeal here allowed with costs. 
Appeal allowed. 
Solicitors: Waltons & Co.; Downing, Middleton & Lewis, for Downing & 
Handcock, Cardiff. 


[Reported by Grorrrey Hurcurnson, EsqQ., Barrister-at-Law. | 





D BRANDON AND ANOTHER v. OSBORNE GARRETT & CO., 


LTD., AND ANOTHER 


[Kine’s Bencu Division (Swift, J-), January 16, 17, 1924] 


[Reported [1924] 1 K.B. 548; 93 L.J.K.B. 304; 130 L.T. 670; 
40 T.L.B. 235; 68 Sol. Jo. 460] 


Negligence—Duty to class of persons—Wife and husband—Injury received by 
wife while trying to save husband from danger—No negligence—Reasonable 
apprehension of danger. 

While the plaintiffs, who were husband and wife, were lawfully on the 
premises of the first defendants, the roof of which was being repaired by the 
second defendants, a skylight in the roof, or part of it, owing to the negligence 
of the second defendants’ workmen, fell on the male plaintiff. The female 
plaintiff saw the glass falling, and reasonably (as the learned judge found) 
believing her husband to be in danger, clutched his arm to try to pull him 
away. In so doing she strained her leg and suffered injury. In an action by 
her against the second defendants, 

Held: as the wife had acted reasonably in what she did and without 
negligence she was entitled to recover. 


Notes. The common law rule under which contributory negligence was regarded 
as a defence in an action for negligence was abolished by the Law Reform (Con- 
tributory Negligence) Act, 1945, s. 1 (1) (17 Haussury’s Statures (2nd Edn.) 12), 
which provided for the reduction of damages in accordance with the plaintiff's share 
in the responsibility for the injury suffered. 

As to injury received in preventing damage to other persons, see 28 Hatsspury’s 
Laws (3rd Edn.) 84; and for cases see 36 Dicest (Repl.) 190-192, 196-197. 


Cases referred to: 

(1) Woods v. Caledonian Rail. Co. (1886), 18 R. (Ct. of Sess.) 1118; 38 Digest 
Bl dec. 

(2) Wilkinson v. Kinneil Cannel and Coking Coal Co. (1897), 24 R. (Ct. of Sess.) 
1001; 34 Se.L.R. 5383; 4 S.L.T. 349; 84 Digest 2382, t. . 

(3) Eckert v. Long Island Railroad (1871), 43 New York Rep. 502. | 

(4) Scaramanga v. Stamp (1880), 5 C.P.D. 295; 49 L.J.Q.B. 674; 42 L.T. 840; 
28 W.R. 691; 4 Asp.M.L.C. 295, C.A.; 41 Digest 258, 1001. 


Also referred to in argument: 
Clinton v. J. Lyons & Co., Ltd., [1912] 3 K.B. 198; 81 L.J.K.B. 923; 106 L.T. 
988; 28 T.L.R. 462; 36 Digest (Repl.) 67, 368. 
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Dulieu v. White & Sons, [1901] 2 K.B. 669; 70 L.J.K.B. 887; 85 L.T. 126; 50 
W.R. 76; 17 T.L.R. 555; 45 Sol. Jo. 578; 86 Digest (Repl.) 197, 1038. 

Hill v. New River Co. (1868), 9 B. & S. 803; 18 L.T. 855; 36 Digest (Repl.) 39, 
190, 

Sharp v. Powell (1872), L.R. 7 ©.P. 253; 41 L.J.C.P. 95; 26 L.T. 486; 20 W.R. 

584; 86 Digest (Repl.) 36, 173. 

Wilkinson v. Downton, [1897] 2 Q.B. 57; 66 L.J.Q.B. 493; 76 L.T. 498; 45 

W.R. 525; 18 T.L.R. 388; 41 Sol. Jo. 493; 17 Digest (Repl.) 122, 334. 


Action tried without a jury. why. 
The plaintiffs, Sigmund Brandon and Fanny Brandon, his wife, claimed damages 


for personal injuries caused by the negligence of the defendants, Osborne Garrett 
& Co., Ltd., and George Parker & Sons, Ltd., or their servants. Osborne Garrett & 
Co., Ltd., were the owners and occupiers of a warehouse at 51, Frith Street, 
London, where they carried on the business of wholesale hairdressers’ sundriesmen. 
On July 15, 1922, the plaintiffs entered the warehouse as customers to buy hair- 
dressing fittings from these defendants. These defendants were then causing 
repairs to be carried out to the premises by the defendants George Parker & Sons, 
Ltd., and while the plaintiffs were in a room underneath a skylight in the roof 
of the premises the skylight or part of it fell and struck the male plaintiff, who 
received a shock. The female plaintiff, who was standing near her husband at 
the time and reasonably believed her husband to be in danger, thrust out her hand 
and clutched his arm in an attempt to pull him out of danger of the falling debris. 
She was not struck by the debris herself, but in her effort to save her husband 
she strained her leg and brought about a recurrence of an old trouble from which 
she had suffered in the past, namely, thrombosis. At the trial the plaintiffs pro- 
ceeded only against the defendants George Parker & Sons, Ltd., who, they alleged, 
had been guilty of negligence in failing properly to guard the skylight and to 
prevent building material falling through it on persons lawfully using their co- 
defendants’ premises. 


P. B. Morle and Groves for the plaintiffs. 

Liversidge for the defendants, Osborne Garrett & Co., Ltd. 

Compston, K.C., and Harold Simmons for the defendants, George Parker & 
Sons, Ltd. 


SWIFT, J.—This action is brought by Mr. Brandon and his wife Mrs. Fanny 
Brandon to recover damages for personal injuries suffered by each of them owing 
to the alleged negligence of the defendants Messrs. G. Parker & Sons, Ltd., while 
that firm was repairing the premises of the defendants Messrs. Osborne Garrett 
& Co., Ltd. 

The plaintiff Mr. Brandon and his wife, on July 15, 1922, went to the premises 
of Messrs. Osborne Garrett & Co., Ltd., who were wholesale hairdressers, to 
transact some business. They were directed to a department which had a skylight 
in the roof. While they were standing there the skylight, or a portion of it, fell 
into the room, and a piece of glass from it struck Mr. Brandon. It did not cut 
him, nor did it penetrate his hat. He sustained no outward physical injuries, but 
he sustained a shock. Mr. Brandon was of a neurasthenic temperament, and he 
had been treated by the doctor for his nerves. Lately he had been much better, 
but he felt the shock more than a normal man would have done. The claims of 
both the plaintiffs, however, were exaggerated. There would be no difficulty but 
for the question of law with regard to the wife’s position. The cause of the fall 
of the glass is now clear. The men were working on the premises on some leading 
which ran alongside of, and about 6 ft. above, a glass roof. A hole was made in 
the roof to take up the builders’ materials through it, and when it was raining the 
hole had to be covered up with tarpaulin. When the hole was being oneal up 
with the tarpaulin on the day of the accident a piece of wood fell and broke the 
glass in the skylight. This would not have happened if the skylight had been 
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covered up with boards as it ought to have been. The servants of the contractors, 
Messrs. Parker & Sons, Ltd., were negligent in letting the piece of wood fall, and 
they were also negligent in not having the skylight properly protected against any- 
thing falling on it. The male plaintiff is clearly entitled to recover damages, which 
I assess at £35, for the injuries which he has sustained. 

The case with regard to Mrs. Brandon is different. She was not struck by the 
falling glass although, in my opinion, she was in a position of danger, and was so 
near that she might well have anticipated some of it striking and injuring her. 
She saw the falling glass and instinctively clutched her husband’s arm to try to 
pull him away. For years Mrs. Brandon had suffered from leg trouble which had 
been diagnosed as thrombosis. The disease had been quiescent for years. She 
now said that when she was attempting to rescue her husband, she strained her 
leg, which became swollen. The medical evidence was that such a strain would 
re-start the old trouble. I find as a fact that she strained her leg in an effort to 
save her husband from what she reasonably believed to be danger, and her action 
in so assisting her husband did cause a recurrence of thrombosis. It has been 
argued that her injury was caused by her own voluntary intervention, and not by 
any act of the defendants. I have come to the conclusion that she is legally 
entitled to compensation for that injury, although it was caused by her own inter- 
vention. Once it is proved that the negligent act of the defendants was the 
primary cause of the injury to the plaintiff she cannot be deprived of her right to 
compensation for it unless she is shown to have done something amounting to 
contributory negligence. If she did something which a reasonable person ought 
not to have done she would not be entitled to recover, but if she did what was a 
proper thing for her instinctively to do, I think that she is entitled to recover. It 
has been stated that there is no English authority directly in point on this matter, 
so I think it right to see how foreign tribunals have dealt with it. Though they 
are not binding on this court, they confirm what I think is the law of England. 
There are two cases in Scotland. In Woods v. Caledonian Rail. Co. (1), Court of 
Session refused to disturb a verdict for the plaintiff given in an action for damages 
against a railway company by the father of a girl who had been killed through 
the negligence of the railway company’s servants while she was attempting to save 
the life of a companion at a level crossing. In Wilkinson v. Kinneil Cannel and 
Coking Coal Co. (2) the Court of Session decided that where two persons are 
exposed to a common danger through the fault of a third person, and one of those 
two persons, who might have saved himself, is injured in interposing to save his 
companion on the impulse of the moment, it is a question for the jury whether 
the injuries in question are not fairly attributable to the fault of the person which 
gave rise to the common peril. In the American case of Eckert v. Long Island 
Railroad (8) the majority of the court held that there was a duty on a person to 
save life if possible. Cocxpurn, C.J., in Scaramanga v. Stamp (4) said (5 C.P.D. 
at p. 304): 

“The impulsive desire to save human life when in peril is one of the most 

beneficial instincts of humanity.”’ 


I do not go so far as to say that there is a legal, as distinct from a moral, duty 
to risk one’s own life to save that of a stranger, but there is a nearer approach to 
such a duty in the case of a child, a wife, or a husband. But, without considering 
that matter, where a person suffers injury through a combination of the acts of 
the defendant and of himself, it is for the jury to say whether the injury was the 
actual and probable consequence of the act of the defendant, and then whether the 

inti en guilty of contributory negligence. 
. oie acca pe T do not think that the female plaintiff did anything meuge 
or improper in instinctively clutching her husband to try to drag him out of danger. 
If she had been standing in a place of perfect safety, had seen the glass falling 
and had had time to think what was the wisest course to pursue, it might have 
been negligent on her part to go under the skylight, even to rescue her husband. 
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and I direct judgment to be entered for both A 
t the male plaintiff at £35, and those of the 
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But those are not the facts here, 
plaintiffs. I assess the damages 0 
3 coe 95. “i 
female plaintiff at £25 jidgusnt jor 
Solicitors : Stanley Robinson & Commin; Leader, Plunket & Leader. 

[Reported by T. W. Morean, Esq., Barrister-at-Law.]} B 





W. H. MULLER & CO. v. TRINITY HOUSE (DEPTFORD, 
STROOD) 


| Kine’s Bencu Drviston (Rowlatt, J.), October 22, 28, November 14, 1924] 


[Reported [1925] 1 K.B. 166; 94 L.J.K.B. 161; 132 L.T. 663; 
16 Asp.M.L.C. 458] 


Harbour—Pilot—Compulsory pilot—Payment of dues—Liability when no services 
offered—Effect of byelaw made by pilotage authority—Pilotage Act, 1913 
(2 é 8 Geo. 5, c. 81), 8. 11, s. 17 (1). 

By s. 11 of the Pilotage Act, 1913: ‘‘(1) Every ship (other than an excepted 
ship) while navigating in a pilotage district in which pilotage is compulsory 
for the purpose of entering, leaving, or making use of any port in the district, 
and every ship carrying passengers (other than an excepted ship) while navi- 
gating for any such purpose as aforesaid in any pilotage district (whether 
pilotage is compulsory or not compulsory in that district) shall be either— ff 
(a) under the pilotage of a licensed pilot of the district; or (b) under the 
pilotage of a master or mate possessing a pilotage certificate for the district 
who is bona fide acting as master or mate of the ship. (2) If any ship (other 
than an excepted ship) in circumstances in which pilotage is compulsory under 
this section, is not under pilotage as required by this section, after a licensed 
pilot of the district has offered to take charge of the ship, the master of that Qj 
ship shall be liable in respect of each offence to a fine not exceeding double the 
amount of the pilotage dues that could be demanded for the conduct of the 
ship.’ By s. 17 (1): “‘A pilotage authority may by byelaws made under this 
Act... (f) fix for the district the rates of payments to be made in respect 
of the services of a licensed pilot (in this Act referred to as pilotage dues), and 
define the circumstances and conditions under which pilotage dues may be Hf 
payable on different scales and provide for the collection and distribution of 
pilotage dues.”’ 

Pursuant to s. 17 (1) a pilotage authority made the following byelaw: “A 
ship which enters the London Pilotage District and is subject to compulsory 
pilotage shall take a pilot at the proper station, and unless unable to obtain 
one for reasons acceptable to Trinity House, shall pay the full pilotage rate If 
and shipping charge.”’ vA 
ee ee Peer e ee i a compulsory pilotage area was not 
flag and must in a filot on tery if ies pared or emit = a “7 ore: 
s. 17 (1) meant services rendered, so that eter = ‘oflegad ae 
Hips ila sual liasihe to viae pave ethise : . no pilot offered his services, the 
6S eaAechawa Allie: co ate ues ; = the pilotage authority could not 
yy its byelaws impose on a ship a liability to p 
taken. 





ay for a pilot when none was 
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Notes. As to compulsory pilotage, see 30 Hatspury’s Laws (2nd Edn.) 938~939 ; 
and for cases see 41 Dicest 906 et seq. For the Pilotage Act, 1918, see 28 Hats- 
BuRY's Statutes (2nd Edn.) 836. 


Action in the Commercial List tried by Rowxarr, J., without a jury. 

The plaintiffs, who were a Dutch company, were the owners of the Batavier 
line of steamships. They maintained, by that line, a frequent service for passengers 
and cargo between Rotterdam and London, there being five sailings per week each 
way. According to the points of claim, the direct route for steamships from 
Rotterdam to London was to pass near the Tongue Light Vessel, and before 1919 
the masters of the plaintiffs’ steamships, who were Dutch subjects, held pilotage 
certificates authorising them to pilot their vessels between the Tongue Light Vessel 
and Gravesend, where the passengers disembarked. The plaintiffs alleged that 
during the war this route was closed, but was afterwards re-opened. Since 1919 
aliens had been precluded from holding pilotage certificates for any pilotage district 
in-the United Kingdom by s. 4 of the Aliens’ Restriction Act, 1919, and the 
plaintiffs’ steamships became subject to the ordinary rules as to compulsory pilotage 
in the London area. The defendants, as the pilotage authority for the London 
Pilotage District, maintained a number of licensed pilots on board a pilot cutter, 
which was stationed at the Sunk Light Vessel, to pilot vessels inward bound to the 
Thames, but refused to station pilots at the Tongue Light Vessel. The plaintiffs 
said that the route via the Sunk Light Vessel was longer and less favourable than 
by the Tongue Light Vessel, and they instructed their masters to sail by the 
Tongue Light Vessel, to fly the pilot flag as soon as they entered the London 
pilotage district, and to accept the services of a licensed pilot if one offered. These 
instructions, according to the plaintiffs, were carried out, and pilots were always 
accepted if they offered. The defendants sought to charge the plaintiffs with 
pilotage dues from the Sunk Light Vessel, whether a pilot had offered or not. The 
plaintiffs brought this action to recover £1,351 alleged to be overpaid on the 
grounds, (i) that they were only liable to pay the pilotage rate from the Tongue 
Light Vessel to Gravesend (which was lower than from the Sunk Light Vessel) 
when a pilot was taken on board from the Tongue; (ii) that when no pilot offered 
his services, and consequently no pilot was taken, they were not liable to pay 
pilotage dues or rates; (iii) that the byelaws hereinafter mentioned were ultra vires 
and void. 

By the Pilotage Act, 19138: 


‘Section 11. (1) Every ship (other than an excepted ship) while navigating 
in a pilotage district in which pilotage is compulsory for the purpose of entering, 
leaving or making use of any port in the district, and every ship carrying 
passengers (other than an excepted ship) while navigating for any such purpose 
as aforesaid in any pilotage district (whether pilotage is compulsory or not com- 
pulsory in the district) shall be either (a) under the pilotage of a licensed pilot of 
the district; or (b) under the pilotage of a master or mate possessing a pilotage 
certificate for the district who is bona fide acting as master or mate of the ship. 
(2) If any ship (other than an excepted ship) in circumstances in which pilotage 
is compulsory under this section, is not under pilotage as required by this 
section, after a licensed pilot of the district has offered to take charge of the 
ship, the master of that ship shall be liable in respect of each offence to a fine 
not exceeding double the amount of the pilotage dues that could be demanded 
for the conduct of the ship. 


Section 17. (1) A pilotage authority may by byelaws made under this Act 
. . . (a) determine the system to be adopted with respect to the supply and 
employment of pilots, and provide, so far as necessary, for the approval, 
licensing and working of pilot boats in the district . . . ; and (f) fix for the 
district the rates of payments to be made in respect of the services of a 
licensed pilot (in this Act referred to as pilotage dues), and define the circum- 
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stances and conditions under which pilotage dues may be payable o 


” 


n different 


scales. .*. - : ; 
The following byelaws of the pilotage authorit 


specified. In April, 1922: 

‘A ship subject to compulsory pilotage which is bound from any port or 
place outside the compulsory limits of the London District shall pay the full 
rate of pilotage, unless it is proved to the satisfaction of the Trinity House that 
she was unable to obtain a pilot from the proper pilot station on account of 
the pilot being off station or other special causes. . 

The following charges are payable in respect of ships subject to compulsory 
pilotage bound to any port or place within the London Pilotage District, and 
also in respect of any other ship supplied with a pilot. [A list of charges Cc 
followed. ]”’ 

On June 8, 1922, the following byelaws were respectively substituted for the above : 


‘A ship which enters the London Pilotage District and is subject to com- 
pulsory pilotage shall take a pilot at the proper pilot station, and unless unable 
to obtain one for reasons acceptable to the Trinity House, shall pay the full 
pilotage rate and shipping charge." | 

Then followed the shipping charges payable in respect of any ship (sail or steam) 
subject to compulsory pilotage bound to any port or place within the London 
Pilotage District, and also in respect of any ship supplied with a pilot. The 
defendants contended that by virtue of the Pilotage Act, 1913, and the byelaws 
made thereunder, it was the duty of the plaintiffs to take all reasonable steps to 
secure pilots and that such steps were to proceed via the Sunk Light Vessel, where 
the pilots were stationed. It was admitted that as an act of grace licensed pilots 
had been permitted to offer themselves at the Tongue Light Vessel (which they 
reached in hired motor boats from Margate), but they claimed that if the plaintiffs 
failed to take (as they ought to do) a pilot at the Sunk Light Vessel, they were 
nevertheless liable to pay the full rate for pilotage from the Sunk Light Vessel. 
They counter-claimed for a declaration that the byelaws were intra vires, and that 
they were entitled to charge the rates therein provided for. 


Dunlop, K.C., and E. A. Digby for the plaintiffs. 
Bateson, K.C., and G. P. Langton (with them S. D. Cole) for the defendants. 


y were in existence at the dates 


ROWLATT, J.—The entrances to the Thames are two, one being at the Tongue 
and the other at the Sunk, and the pilots which the defendants have provided 
under their statutory duty are divided into three classes: the Cinque Ports pilots, 
who pilot ships coming up the Channel, and who get on board at Dungeness, or 
are distributed at different ports and board ships which are there by accident, or 
which are taking pilots at that point of their own free will; and the Channel pilots 
who pilot outwards from Gravesend, but are also trained to pilot inwards. These 
two classes pilot via the Tongue Light Vessel, which is in the South Channel. The 
third class are the North Channel pilots, who pilot from the Sunk Light Vessel by 
the North Channel. The Sunk pilots cannot pilot via the Tongue nor the Tongue 
pilots via the Sunk Channel. The Batavier line is a Dutch line, and under present 
7 ae erie and pales not being British subjects, are not eligible as pilots, 
so that the ship is a ship without a pi : 7 3 
Paes i ta ree t a pilot unless she takes one when she reaches 

The main question here is whether when a ship enters the compulsory pilotage 
area and continues her passage through it to her destination without having taken 
a pilot, she can be charged with the pilotage dues as a debt, independently of the 
question whether any offence has been committed. The defendants contend that 
she can be so charged, and if that contention is wrong, then the whole defence fails 
and there is no longer any question as to what rate is chargeable. The acatiala 
depends on the Pilotage Act, 1913, and the most material section here FS s. ll 


(supra). The plaintiffs say that this section covers the whole of the seid and 
5 
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that the liability being created by the statute and a penalty for breach being 
provided there can be.no debt. The defendants on the other hand say that 
sub-s. (2) only deals with the case where the pilot has offered, and that whether 
a pilot offers his services or not, a debt is incurred for pilotage dues in every case, 
as soon as an inward ship passes the limits with the intention of navigating to 
London, but that if in fact a pilot has offered then a penalty is incurred in addition 
under s. 11 (2). The question is therefore whether s. 11 (1) creates a debt for 
pilotage dues. As to this I think the true construction is not that no vessel shall 
navigate unless she has a licensed pilot on board, but that she is under a con- 
tinuing obligation to fly the pilot flag, and must take a pilot on board if he offers. 
To construe the subsection otherwise would be unreasonable, and would place a 
great responsibility upon the pilotage authority, beside being in conflict with s. 30 
which provides for the supersession of a pilot who is not authorised. Even if the 
position is that she must stop, it does not follow that if she does not stop she must 
pay the fees for pilotage, and I cannot see any connection between the two 
propositions. But, the defendants say that even if she is not bound to stop she 
must take all reasonable steps to find a pilot, that is to say she must go to.the 
place where she knows the pilots will be assembled, even though that point is at 
the Sunk and not at the Tongue, which is the nearest route from the nautical point 
of view. Even if this is true I am in the same difficulty as before, that if she 
fails to carry out this obligation, it does not seem to follow that she must pay the 
pilotage dues. 

It was further argued that s. 17 (1) enabled the pilotage authority to make 
byelaws upon various matters, for example (cl. (d)) to 


“‘determine the system to be adopted with respect to the supply and employ- 
ment of pilots, and provide, so far as necessary, for the approval, licensing, 
and working of pilot boats in the district. . . .”’ 


That means that they may determine by means of byelaws the system which is to 
govern the supply and employment of pilots as a matter of internal administration. 
There were, as has been pointed out, at the time of the passing of the Act of 1913, 
various pilotage systems in force all over the country, and the pilotage authority 
had to decide which was the best system, but in my judgment that does not give 
them power to affect the liability of ships. By cl. (f) they were empowered to 
“fix for the district the rates of payment to be made in respect of the services of 
a licensed pilot,’’ and it was argued for the defendants that ‘‘services’’ there means 
not “‘services rendered’’ but “‘services available.’’ I think that this only empowers 
them to fix the rate and not to add to the liabilities of the ship a liability to pay 
for a pilot when none is taken. It is to be observed that in ss. 49 and 55, which 
made provision for the recovery and collection of pilotage dues, the words used 
show that payments are only to be made for services actually rendered. In s. 49 
the pilotage dues are ‘“‘for any ship for which the services of a licensed pilot are 
obtained,’’ and in gs. 55 the dues for foreign ships are, as to ships inward, ‘‘for 
the distance piloted.”’ 

An interesting argument was founded on s. 59 from the historical point of view. 
That section preserves any ‘‘custom . ... with reference to pilotage affecting any 
pilotage district in particular, and in force at the time of the passing of this Act”’ 
until provision is‘: made by pilotage order or byelaw under the Act superseding such 
custom. If one turns back to the Pilotage Act, 1812, s. 63, and to the Pilotage 
Act, 1825, s. 46, one finds, and it was expressly provided in the cases of foreign 
ships entering the Port of London, that a liability for dues should be incurred even 
if no pilot were taken; but that legislation disappeared with the Merchant Shipping 
Repeal Act, 1854, and was replaced by the Merchant Shipping Act, 1854, s. 381, 
and there has been no similar legislation since. The defendants rely upon the fact 
that they have taken these dues all the time and that within ss. 368 and 376 of 
the Merchant Shipping Act, 1854, the power of the Trinity House to alter regu- 
lations is preserved. This cannot mean that the Trinity House can continue to 


710 ALL ENGLAND LAW REPORTS REPRINT (1924] All E.R. Rep. 


charge fees for which the liability could only accrue under a section which has 
long been repealed. The provision in the Pilotage Act, 1913, 8 59, as to the 
Trinity House byelaws is not enough to make the charge here in dispute lawful 
merely because there is this provision in the old Acts and some evidence of 
acquiescence in those charges on the part of shipowners. There is no enactment 
in force authorising the defendants to make this charge, nor is there any proof of 
custom. I think that s. 59 has application to matters which can be dealt with by 
pilotage order and byelaws, and it is not applicable to a fundamental question 
affecting the liability of a ship to pay pilotage dues when she has had no pilotage. 
In my judgment, the defendants, although they have in one sense been following 
an old custom, have been proceeding on a basis which was not warranted, and, 
therefore, they cannot retain this money. If they cannot retain the pilotage dues, 
neither can they retain the shipping moneys, which for this purpose are on the 
same footing. 

As regards the rate of payment, even if the plaintiffs’ ships ought to have gone 
to the Sunk, with which I do not agree, they have in fact taken a pilot at Margate, 
and the only thing he could do was to pilot them through the Tongue. The 
plaintiffs are therefore entitled to succeed both on the claim and counter-claim, 
and the sum claimed must be refunded. As regards the validity of the byelaws I 
shall make no general declaration, but only a declaration as regards the plaintiffs : 
(i) that they are not liable to pay any pilotage dues or shipping moneys to the 
defendants in respect of any ship inward bound via the Tongue to Gravesend, 
which has not been piloted by a pilot; (ii) that when any of their ships is piloted 
from the Tongue to Gravesend, the pilotage rate payable is the rate from the 
Tongue Light Vessel to Gravesend, and not from the Sunk Light Vessel to 
Gravesend. 

Judgment for the plaintiffs. 

Solicitors: Behrend & Co.; Sandilands & Co. 


[Reported by T. W. Moran, Esq., Barrister-at-Law.] 





SWEDISH CENTRAL RAIL. CO., LTD. v. THOMPSON 


[Court or AppraL (Sir Ernest Pollock, M.R., Warrington and Atkin, L.JJ.), 
March 10, 11, April 3, 1924] 


[Reported [1924] 2 K.B. 255; 93 L.J.K.B. 789; 181 L.T. 516] 


[House oF Lorps (Viscount Cave, L.C., Lord Dunedin, Lord Atkinson, Lord 
Sumner and Lord Buckmaster), January 26, 27, 29, March 13, 1925] 


[Reported [1925] A.C. 495; 94 L.J.K.B. 527; 133 L.T. 97; 
41 T.L.R. 385; 9 Tax Cas. 342] 


Income Tax—Foreign possession—Company controlled and managed abroad— 
= dale ie office in United Kingdom—Vital functions performed there— 
eee oe. to tarx—Income Tax Act, 1918 (8 & 9 Geo. 5, c. 40), 

Company—Residence—Capacity to have more than one residence. 

The appellant company was incorporated in England under the Companies 
Acts to construct and work a railway in Sweden which it leased to a Swedish 
company at a rent of £33,500 which at the material time was paid in Sweden 
This sum formed the sole income of the company. The cil and manag 
ment of the company was in Sweden, no meetings of the com an f the 
directors were held in the United Kingdom, all dividends aad Mie in 
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A Sweden, and no part of the profits of the company was transmitted to the 
United Kingdom except in payment of dividends to shareholders in the United 
Kingdom, but the registered office of the company was in London, the secretary 
resided in England, the register of shareholders and the seal of the company 
were kept at the registered office, the company had a banking account in 
London, and three directors of the company acted as a committee under the 

B articles of association to deal with transfers of shares in the United Kingdom, 
attach the seal of the company to share and stock certificates, sign cheques on 
the London banking account, and transact formal administrative business in 
the United Kingdom. 

Held: a company registered under the Companies Acts could be resident in 
more than one place; while the control and management of the appellant 

C company had been transferred to Sweden, functions vital to the company were 

performed in the United Kingdom; and, therefore, the company was resident 

in the United Kingdom even though it were also resident in Sweden; and it 
was liable to income tax on its profits and gains under the Income Tax Act, 

1918, Sched. D, Case V [now Income Tax Act, 1952, s. 182 (1)]. 

Per Viscounr Cave, L.C.: When the central management and control of a 
company abide in a particular place, the company is held, for purposes of 
income tax, to have a residence in that place, but it does not follow that it 
cannot have a residence elsewhere. 


Notes. Explained: Egyptian Delta Land and Investment Co. v. Todd, [1929] 
A.C. 1. Considered and explained: Union Corpn., Ltd. v. I.R.Comrs., Johannes- 
E burg Consolidated Investment Co. v. I.R.Comrs., Trinidad Leaseholds, Ltd. v. 
I.R.Comrs., [1952] 1 All E.R. 646. Referred to: A.-G. v. Aramayo, Aramayo v. 
Ogston, Eccott v. Aramayo Francke Mines, [1925] 1 K.B. 86; Baelz v. Public 
Trustee, [1926] Ch. 863; Kuenigl v. Donnersmarck, [1955] 1 All E.R. 46; Davies 

v. British Geon, Ltd., [1956] 3 All E.R. 389. 
As to liability to tax under Case V, see 20 Hatspury'’s Laws (8rd Edn.) 276 
F et seq.; and for cases see 28 Diaest (Repl.) 206 et seq. For Income Tax Acts, 
1918 and 1952, see 12 Hausspury’s Sratures (2nd Edn.) 11 and ibid., vol. 31, p. 1. 


Cases referred to: 
(1) A.-G. v. Alexander (1874), L.R. 10 Exch. 20; 44 L.J.Ex. 3; 31 L.T. 694; 
23 W.R. 255; 28 Digest (Repl.) 258, 1140. 
G (2) Cesena Sulphur Co. v. Nicholson, Caleutta Jute Mills Co. v. Nicholson (1876), 
1 Ex.D. 428; 45 L.J.Q.B. 821; 35 L.T. 275; 25 W.R. 71; 1 Tax Cas. 83, 88; 
28 Digest (Repl.) 251, 1113. 
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934; 93 L.T. 63; 54 W.R. 9; 21 T.L.R. 578, C.A.; affirmed, [1906] A.C. 
455; 75 L.J.K.B. 858; 95 L.T. 221; 22 T.L.R. 756; 50 Sol. Jo. 666; 5 


H Tax Cas. 198; 13 Mans. 394, H.L.; 28 Digest (Repl.) 263, 1172, 257, 1135, 
(4) Carron Iron Co. v. Maclaren (1855), 5 H.1..Cas. 416; 28 Digest (Repl.) 914, 
1478. 


(5) American Thread Co. v. Joyce (1912), 106 L.T. 171; 28 T.L.R. 233; 56 
Sol. Jo. 308; 6 Tax Cas. 1; affirmed (1913), 108 L.T. 353; 29 T.L.R. 266; 
57 Sol. Jo. 821; 6 Tax Cas. 163, H.L.; 28 Digest (Repl.) 2671187, 

I (6) Inland Revenue v. Cadwalader (1904), 7 F. (Ct. of Sess.) 146; 42 Se.L.R, 
117; 12 S.L.T. 449; sub nom. Cooper v. Cadwalader, 5 Tax Cas. 101; 28 
Digest (Repl.) 251, *612. A seas 

(7) Goerz & Co. v. Bell, [1904] 2 K.B. 136; 73 L.J.K.B. 448; 90 L.T. 675; 53 
W.R. 64; 20 T.L.R. 348; 48 Sol. Jo. 854; 68 J.P.Jo. 1386; 28 Digest (Repl.) 
258, 1141. ' f 

(8) Bradbury v. English Sewing Cotton Co., [1923] A.C. 744; 92 L.J.K.B, 736; 
129 L.T. 546; 39 T.L.R. 590; 67 Sol. Jo. 678; 8 Tax Cas. 481, Hile-s2s 
Digest (Repl.) 209, 887. 
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407, H.L.; 28 Digest (Repl.) 253, 1119. 


Also referred to in argument : 
Currie v. I.R.Comrs., Durant v. I.R.Comrs., [1921] 2 K.B. 332; 90 L.J.K.B. 
499; 125 L.T. 88; 87 T.L.R. 371; 12 Tax Cas. 245, C.A.; 28 Digest (Repl.) 
424, 1867. 
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[1914] 3 K.B. 118; 83 L.J.K.B. 1510; ; 


Brassard v. Smith, [1925] A.C. 371; 94 L.J.P.C. 81; 132 L.T. 647; 41 T.L.R. 


203; Digest Supp. 


Appeal by the taxpayers from an order of Rowxatt, J., whereby he confirmed 
the decision of the Commissioners for the Special Purposes of the Income Tax Acts 
upon an appeal by way of Case Stated by the commissioners relating to assessments 
to income tax in the sum of £33,500 for each of the years ending April 5, 1921, 
and April 5, 1922, made upon the taxpayers, the Swedish Central Rail. Co., Ltd., 
under Case V of Sched. D to the Income Tax Act, 1918 [see now s. 132 of the 
Income Tax Act, 1952], in respect of a rent paid to them. 

The company was incorporated under the Companies Acts, 1862 and 1867, in 
December, 1870, with the objects of (inter alia) (a) acquiring a concession for the 
construction of a railway between Frovi and Ludvika in Sweden, and constructing 
the railway authorised by such concession; (b) maintaining and working the railway 
so to be constructed, and entering into any working or other arrangements with 
any other company for connecting the railway with any other system; (¢) leasing 
the railway to any person, persons or company. The registered office of the com- 
pany was situate at 11, Ironmonger Lane, London, E.C. By an agreement dated 
Feb. 10, 1900, and made between the company, of the one part, and the Traffic Co., 
Grangesburg, Oxelosund (hereinafter referred to as the traffic company), of the 
other part, the company leased to the traffic company its railway between Frovi 


and Ludvika for a term of fifty years as from Jan. 1, 1900, with a right to either - 


party to terminate the said agreement after the same had been in force for ten 
years. The sum of £33,500 (in the agreement called an annual rent) was payable 
quarterly in advance by the traffic company to the company, such quarterly pay- 
ments to be made at the company's office in London. The agroceiaaitil Feb 10 
1900, was entered into at Stockholm and was in Swedish. At an extredhtinatl 
general meeting of the company, held at the company’s office in taeda on 
Oct. 7, 1920, a resolution was passed, and afterwards duly confirmed, with a view 
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to the alteration of the articles of association of the company which were framed 
with the object of removing the control and management of the business of the 
company from England to Sweden. The Special Commissioners were satisfied that 
since Oct. 2, 1920, the business of the company has been controlled and managed 
from the head office at Stockholm, Sweden, and that fact was admitted on behalf 
of the Crown. The registered office of the company remained in London; the 
secretary resided there, the register of shareholders was kept there as required by 
s. 30 of the Companies (Consolidation) Act, 1908 [see now s. 110 of the Companies 
Act, 1948], and the seal of the company was kept at the registered office. The 
company had a banking account in London. On Oct. 2, 1920, at a meeting of 
the board of directors of the company, three members of the board were appointed 
to be a committee, under art. 45a of the amended articles of association, to deal 
with transfers of shares in the United Kingdom, attach the seal of the company to 
share and stock certificates, and to sign cheques on the London banking account 
of the company. The committee so appointed was empowered to transact merely 
formal administrative business in the United Kingdom. Since Oct. 22, 1920, the 
rent of £33,500 had been paid in Sweden, but no alteration providing for such 
payment had been made in the agreement made in 1900. Since Oct. 22, 1920, no 
ordinary meeting, general meeting, or board meeting of the company had been 
held in the United Kingdom. All dividends had been declared in Sweden, and 
no part of the profits of the company had been transmitted to the United Kingdom 
except in payment of dividends to the shareholders in the United Kingdom. 
Row tart, J., held that the company was resident in the United Kingdom, and, 
therefore, liable to pay income tax in respect of the rent paid to them under the 
lease of the railway. 


A. M. Latter, K.C., and A. M. B. Bremner for the appellant company. 
The Attorney-General (Sir Patrick Hastings, K.C.) and R. P. Hills for the Crown. 


Cur. adv. vult. 


April 3, 1924. The following judgments were read. 


SIR ERNEST POLLOCK, M.R., stated the facts, and continued: The question 
is thus directly raised whether an English company registered under the Companies 
Acts, carrying on business abroad, the control and management of which is also 
abroad, can be made liable to pay income tax, not only in respect of moneys 
remitted to England, which it is admitted would be liable to income tax under 
the Rules applicable to Case V of Sched. D of the Income Tax Act, 1918, but also 
in respect of the full sum of rent which is not paid in or remitted to London. 
Although, as stated, the business of the company is abroad, and the payment of 
the rent is made in Sweden, it is to be observed that not only is the company 
registered in England, but the secretary of the company resides in London, and 
the seal of the company is kept at the registered office of the company in London. 
The company has a banking account in London. Transfers of shares are made in 
London and registered there. The accounts of the company are made up and 
audited in London, and dividends are paid to English shareholders and interest 
to English debenture holders from the registered office in London. The relevant 
charging words of Sched. D are as follows [see now Income Tax Act, 1952, s. 122]: 


‘Tax under this schedule shall be charged in respect of—(a) the annual profits 
or gains arising or accruing—(i) to any person residing in the United Kingdom 
from any kind of property whatever, whether situate in the United Kingdom 
or elsewhere.”’ 

The question, therefore, is: Does the appellant company reside in the United 
Kinedom within the above charging words? There can be no question that the 
£33,500 is rent within the meaning of Case V, r. 1, so that the assessment is 
correctly made if the company is resident in the United Kingdom. Our attention 
was called to a passage in Dicey’s CoNFLICT OF Laws (3rd Edn.), p. 163, where 
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he gives certain rules for deter 
adds that ‘‘as regards the domici 
and domicil does not exist.’’ It 


to apply them to the circumstances of a parti ig) 
may be of service and give some guidance, we have to follow decisions binding 


upon this court. We were referred to A.-G. v. Alewander (1), in which it was 
decided that the Imperial Ottoman Bank was not liable to be assessed to income 
tax in respect of its whole profits “‘as a person residing within the United 
Kingdom,”’ but was liable only in respect of the profits arising from its business 
carried on in England, under the clause of the charging section applicable to non- 
residents. The Imperial Ottoman Bank was a corporation created by Turkish law. 


Key, C.B., said: 
“Tf it were resident anywhere, it must be resident in Constantinople, where 
alone it has its ‘seat’ under the express terms of its charter.”’ 


In Cesena Sulphur Co. v. Nicholson, Calcutta Jute Mills Co. v. Nicholson (2) it 
was held that both companies were liable to pay income tax on the whole of their 
profits, wherever earned, on the ground that they were residing in the United 
Kingdom. Both companies were incorporated under the Companies Acts, 1862 
and 1867, though the Cesena company was afterwards registered for all purposes 
in Italy. Their activities were entirely conducted abroad. The dividends required 
for the English shareholders were the only part of the profits of the Cesena company 
sent to the United Kingdom. The Calcutta company had no office or other place 
of business in the United Kingdom, but for registration it had an address in 
London at the office of one of the directors. Hupp.eston, B., stated that he did 
not think the principle of law was really disputed that the artificial residence 
which must be assigned to the artificial person called a corporation is the place 
where “the real business is carried on.’’ The decision gives an illustration of the 
application of that term; for though for most—if not for all—practical purposes, 
many persons might have described the companies as carrying on their real business, 
the one in Italy the other in India, it was held that they were resident in the 
United Kingdom. The question again arose and was decided in the case which 
has of late years dominated this field of law, De Beers Consolidated Mines, Ltd. v. 
Howe (3). That company was incorporated and registered in South Africa. Lorp 
LorEBURN, whose speech embraced the opinions of the other learned Lords, adopted 
in terms the decision in Cesena Sulphur Co. v. Nicholson, Calcutta Jute Mills Co 
v. Nicholson (2), that a company resides for purposes of ingorne tax where its a 
business is carried on, where the central management and control ackiall abides 
In accordance with the proper application of this test, the House held "that the 
De Beer company resided within the United Kivedees because the real Pee 
tases cieagenc cae central management and control was, in England. lLorp 
phasised that this question was one of fact, to be determined 
not according to the construction of this or that regulation is byelaw, but 
a scrutiny of the course of business and trading. 7 ae 
pete seieners have held the appellant company liable, and, so far as that 
is one of fact, it is binding upon this court if there is evidence t 
it. But, in my judgment, inasmuch as the Cesena Sulphur C ’ Ca gk 
Mills Co. Case (2) was definitely accepted as correct fe th Sei 
light they throw on the facts of the present ok matt ie aca 
accept the argument that the only test is the “rica tian ine batt mec : 
carried on?’’ Considered as a question at large, that ‘i t eine on a 
preted in the decided cases. It is true that fee Hot eA a re fe a 
Cohen's proposition ‘‘that a company ead ike meee pai com Rec 
else.’’ But if registration, per se, 3 ‘ pie OOS 
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has been recognised i y jurisdi 
gnised in cases where the jurisdiction of the courts over companies 
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and service of a writ upon them has been in question: see Carron Iron Co. v 
Maclaren (4). In an income tax case—American Thread Co. v. Joyce (5)— 
Bucktey, L.J., says (106 L.T. at p. 175): “A corporation like an individual may 
have more than one place of residence.’’ For an illustration that an individual 
may have more than one residence, so as to render him liable to pay income tax 
see Inland Revenue v. Cadwalader (6). I cannot accept the view that for ihe 
purposes of the Income Tax Acts there cannot be a residence here of a company 
incorporated and registered here, even if by foreign law, or by the tests applied 
here to companies registered abroad, if those tests were used by the law of a foreign 
country, the same company might be held to be resident also in that aire 
country. CHANNEL, J., said in Goerz ¢ Co. v. Bell (7) without deciding the 
question ({1904] 2 K.B. at p. 146): ‘“‘It is possible that the company may have 
two residences,’’ one of which may be such as to expose it to the liability to income 
tax. That was another case where it was held that a company registered abroad, 
but having a head office in London where the controlling power was exercised, is 
assessable upon the whole of its profits as being resident in the United Kingdom. 
I do not shrink from the view that a company may have two residences in the 
sense above suggested. 

We were pressed with the decision and dicta in Bradbury v. English Sewing 
Cotton Co. (8). No doubt in that case Lorp Cave says ([1923] A.C. at p. 753) : 


“The question therefore arises whether the locality of the shares and stock of 
a company is to be determined by its place of incorporation and registration, 
or by its place of residence and trading. After some doubt I have come to 
the conclusion that the latter is the true view.” 


Lorp Wrenbury distinguishes between nationality and residence, and decides that 
the latter is the test relevant to liability to income tax. The question that had to 
be determined in that case was whether dividends received on shares of the 
American Thread Co. were to be treated as income from foreign possessions. The 
American Thread Co. had during the earlier years in question been held liable to 
pay income tax in respect of those dividends because it was during those years 
resident here. Could the same sum be afterwards treated as income from foreign 
possessions? Lorp Cave stated, as above, the narrow question that was for 
decision, namely, what was the locality of the shares and stocks of a company. 
This decision does not, in my opinion, govern the present case, nor is it incon- 
sistent with the view that a company may have more than one place of residence. 
There is no case unless it be suggested that Mitchell v. Egyptian Hotels, Ltd. (9) 
is one, which decides that an English company is not “‘resident’’ here. That case, 
however, is not a decision which affords any principle for guidance on this point. 
The direct admission was there made in the Case that the company resided in 
England. Residence did not matter in that case, for the points raised, and 
successfully argued, were that only the moneys remitted to England could be 
taxed under Case V of Sched. D, and that the whole of the profits were not taxable 
under Case I. The actual decision of the Court of Appeal, which held good, as 
the Lords were equally divided, was that no part of the carrying on of the trade 
was done in this country. Only the spending of the profits, made abroad, occurred 
over here. It is to be noted that the Master of the Rolls observed that none of 
the previous decisions touched the case, and that Bucxtey, L.J., commenced his 
judgment by saying: ‘‘This company is incorporated in the United Kingdom : it is, 
therefore, resident here.’’ As to the present case, the register of the shareholders 
is here, transfers of shares are made in London and registered there, and that may 
be not only an important but even a vital matter to the company, should there 
ever be a war between this country and Sweden: see Daimler Co., Ltd. v. 
Continental Tyre and Rubber Co. (Great Britain), Ltd. (10). As I have said, if 
the question be one of fact, the commissioners had, in my judgment, abundant 
usion they did. But if, as I think, the question as 


evidence to come to the concl 
on, for the reasons 


presented by the commissioners is one of law, then I am of opini 
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that have been given by Row1art, J. 
his judgment is right, and must be a 
costs. 

WARRINGTON, L.J.—The question is whether the company is residing within 
the United Kingdom within the meaning of the Income Tax Act, 1918. This case 
for the first time raises the question whether the fact that the real control and 
management of an English company is exercised abroad justifies the court in 
holding that it is not resident here. This, and every other English company, of 
course, owes its existence to the Act under which it is incorporated. All its 
proceedings are, directly or indirectly, regulated by it and derive their validity 
from it. It is provided by s. 62 of the Companies (Consolidation) Act, 1908, that 
every company shall have a registered office to which all communications and 
notices may be addressed, and notice of the situation of which and of any change 
therein must be given to the registrar. [See now s. 107 (1) (2) of the Companies 
Act, 1948.] Under s. 181 [s. 218 of Act of 1948] the situation of the registered 
office determines the particular court in which the company may be wound up. 
As already pointed out, the register of shareholders must be kept and must be 
open to inspection. The conception of residence in the case of a fictitious person, 
such as a company, is, of course, artificial, as is the company itself, and the 
locality of the residence can only be determined by analogy. In the absence of 
authority—and I will deal with the authorities presently—I should be prepared 
to hold, having regard to the statutory provisions above mentioned, that the 
registered office is a residence of the company, and that it must be regarded as 
residing there, at whatever other place, at home or abroad, it may also reside. 
For the purposes of the Income Tax Acts an individual may have more than one 
residence: Inland Revenue v. Cadwalader (6), and I can see no reason for any 
distinction in this respect between an individual and a corporation: see per Lorp 
Sr. Leonarps in Carron Iron Co. v. Maclaren (4) and per Cotuins, L.J., in La 
Bourgogne (11). It is true that in these cases a company was held to have a 
residence—or, as it was called by Lorp Sr. Lronarps, a domicil—in this country 
for purposes of founding jurisdiction, but in the case of a corporation it seems to 
me that there is no distinction between such a residence and residence generally, 
because it is evident that a corporation could not, as an individual can, be caught 
merely temporarily present in this country, and so served with process. Moreover, 
when the Act provides that all communications and notices may be addressed to 
the registered offices, it seems to me to follow that the company must at all times 
be there to receive them. But even if I am wrong in the view that the registered 
office ought to be regarded as the statutory residence of the company, the facts in 
this case are sufficient to enable us to say that this company, at all events, is 
residing there. I am quite prepared to hold that the keeping and entering up of 
the register of shareholders and its production for inspection are acts done by the 
corporation itself and are vital functions of its being, which can only be performed 
sine it is itself resident, and that accordingly this company is, for that reason, 
‘caleae ms ee a ip Kingdom. I think the other facts point in the same 
oe +i tana — rely on those connected with the register, because they 

vhich, under the provisions of the Companies Act, the company 

has no option. 

ee nies ah + earn aes es general observation to be made is that 
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decided was that a trade controlled and managed in Egypt was not carried on here 
and the company, therefore, was not liable to be assessed to tax under Case I “ 
Sched. D, on the authority of Colquhoun v. Brooks (12). The only other case in 
which the question of residence has arisen in reference to an English company is 
Cesena Sulphur Co. v. Nicholson (2), and there the court came to the conclusion 
that the real and substantial business of the two companies concerned was carried 
on in England so that it became unnecessary to decide the question which arises 
in the present case. It is true that Huppiesron, B., expressed the opinion that 
the registration in this country was only a circumstance to be taken into account, 
but it does not appear that there was any discussion as to the effect of the statutory 
provisions relating to the registered office to which I have referred above. The 
other authorities are cases in which foreign companies have been held to reside in 
the United Kingdom by reason of the real control and management thereof, and 
of the business being in this country, and they are relied upon by the taxpayers 
because of the terms in which the views of the learned judges concerned in the 
decisions have been expressed, showing, as it is said, that the control and manage- 
ment finally determines the residence, not only of a foreign, but of an English 
company. The leading case on this matter is De Beers Consolidated Mines, Ltd. 


D v. Howe (3). Lorp Loresurn there said ([1906] A.C. at p. 458) : 





“I cannot adopt Mr. Cohen’s contention [that a company resides where it is 
registered]. In applying the conception of residence to a company, we ought, 
I think, to proceed as nearly as we can upon the analogy of an individual. A 
company cannot eat or sleep, but it can keep house and do business. We 
ought, therefore, to see where it really keeps house and does business. An 
individual may be of foreign nationality, and yet reside in the United Kingdom; 
so may acompany. Otherwise it might have its chief seat of management and 
its centre of trading in England, under the protection of English law, and yet 
escape the appropriate taxation by the simple expedient of being registered 
abroad and distributing its dividends abroad. The decision of Krtty, C.B., 
and HuppuestTon, B., in Cesena Sulphur Co. v. Nicholson, Calcutta Jute Mills 
Co. v. Nicholson (2), now thirty years ago, involved the principle that a 
company resides, for the purposes of income tax, where its real business is 
carried on. Those decisions have been acted upon ever since. I regard that 
as the true rule, and the real business is carried on where the central manage- 
ment and control actually abides.”’ 


It is said here that, applying what Lorp Loresurn said was the true rule, the 
present company must be held to be resident in Sweden and not here. It is in 
these last three words that the fallacy, in my opinion, lies. The company may 
have a residence in Sweden—as to this I express no opinion, for it may involve a 
question of Swedish law—but I cannot see why it should not also have a residence 
in the United Kingdom, and if it has, that is sufficient for the present purpose : 
per CHANNELL, J., in Goerz & Co. v. Bell (7). In this, as in other cases, it is, in 
my opinion, wrong to apply expressions of learned judges used in reference to the 
facts of the case before them to essentially different facts, and thus give to them 
a meaning and effect which such judges themselves might well repudiate. The 
question as to the residence in this country of a foreign company again arose 1n 
American Thread Co. v. Joyce (5), and was decided in accordance with the 
principle laid down in the De Beers Case (3), but Bucktey, L.J., recognised that 
the place of incorporation might be a place of residence, though not necessarily 
the only one. New Zealand Shipping Co. v. Thew (18) is another example of the 
application of the same principle, and I should not refer to it but for the fact that 
some stress was laid on the use by Lorp BuckKMASTER 1n the reference to the 
De Beers Case (8) of the expression that what has to be ascertained is the ‘‘real 
residence”’ of the company. For myself, I do not attach much importance to + 
expression, but it is right to say that it is not used by Lorp Loresurn. What e 
says is that one must ascertain where it really ‘‘keeps house and does business. 
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Lorp Buckmaster, however, uses another expression which, with all respect to 
him, is not quite accurate, and the inaccuracy may be of some importance. He 


says (8 Tax Cas. at p. 229): 
“Tt has long been held that in order to determine whether a company is 
resident in one place or another the registered office of a company is only an 
incident in the evidence.” 

What has in fact been said is that the place of incorporation is only an incident; 
the difference is material, because in the cases of the foreign companies the only 
fact found was the incorporation abroad, and there was no evidence as to the 
provisions of the foreign law as to registered office. In the only case of an English 
company in which the matter was discussed (Cesena Sulphur Co. v. Nicholson (2)), 
Huppieston, B., uses the expression ‘‘the place of registration,’’ and, as I have 
already pointed out, the statutory provisions as to the registered office were not 
mentioned. 

There remains one other case to which I ought to refer, Bradbury v. English 
Sewing Cotton Co. (8). The question decided in that case was whether profits 
derived from shares held by an English company in the American Thread Co., 
earned during the period of its residence in England, as already mentioned, could, 
notwithstanding that fact, be treated as profits of the English company from a 
foreign possession, and it was held that the previous decision as to the residence 
of the American company was conclusive against the Crown. I have again care- 
fully considered the speeches in that case, and particularly those of Lorp Cave and 
Lorp Wrensory, and I cannot find in them anything inconsistent with the views 
I have expressed, always bearing in mind the fact that the company, the residence 
of which they were discussing, was a foreign company. For the reasons I have 
given, I think on principle this English company was, during the material period, 
residing in the United Kingdom, and there is no authority to the contrary. The 
decision of Rowxarr, J., was, therefore, in my opinion, correct, and this appeal 
must be dismissed with costs. 


ATKIN, L.J.—The learned judge has held that a company may reside in two 
places and that there is evidence on which the commissioners could find residence 
in England. If for the purposes of income tax dual residence is possible, I agree 
with this, and, for the reasons given by my brothers, I think there was evidence 
on which the commissioners could find residence in England, unless, for the 
purposes of income tax, the residence of a limited company has a special meaning 
and can be only in one place. If only in one place, there is strong authority for 
saying that such place is where the central management and control is. For the 
purpose of deciding where the residence of an incorporated company is, we are told 
that we are to proceed as nearly as we can upon the analogy of an individual : 
De Beers Consolidated Mines, Ltd. v. Howe (3), per Lorp Loresurn. An indi- 
vidual may reside in more places than one: Inland Revenue v. Cadwalader (6), an 
Income tax case. So, for other purposes than income tax, may a corporation: see 
La Bourgogne (11), where a foreign shipping corporation with its head office in 
Paris had an office here with their name painted up and did business through an 
agent. Lorp Harspury said ([1899] A.C. at p. 483); 





“It appears to me that as a consequence of these facts the appellants are 
resident here in the only sense in which a company can be resident, to use the 
phrase which Mr. Joseph Walton has so constantly used, ‘they are here.’ ”’ 


In this sense it is obvious that a company’s residence may not be singular or dual 
but multiple. In a recent case in this court (New York Life Insurance Co. v 
Public Trustee (14)) we had to consider the position of a great American life 
assurance corporation who carried on business in their own names in most of the 
civilised countries of the world, and we held that a debt incurred by it in this 
country, payable at its office in London, was situate here, both pte the com- 
pany was resident here and because it had localised the ach here. Herein lies 
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the difficulty of the case, for if what I have called multiple residence is recognised 
here for income tax purposes, foreign corporations so resident and making part of 
their profits here will be liable to pay income tax on the whole of their profits 
wherever made, and we may presume that foreign nations will not be slow to 
follow suit in respect of English companies of similarly wide activities. For these 
reasons it has been argued that the court would not recognise more than two 
residences, one what Lorp Buckmaster calls ‘‘the real residence” (New Zealand 
Shipping Co. v. Thew (13)), where the real business is carried on; the other, the 
place where the company is incorporated and has a registered office, where it 
exercises at any rate some of the functions of its corporate life, where the laws 
operate which brought it into existence, regulate its constitution, and will regulate 
its dissolution. On the other hand, if a company may have more than one 
residence, it is not easy to see why its residences should be confined to two. The 
argument for the appellants was that it has been decided that the test of residence 
for income tax purposes admits of only one residence, the place where the real 
business is really carried on. It will be necessary to consider the decisions and 
dicta on this point. 

In A.-G. v. Alexander (1) the Imperial Ottoman Bank, who carried on a branch 
in London by a London committee but were established in Constantinople by 
Turkish law and had their seat fixed there, were held not to be resident in the 
United Kingdom so as to be assessable for all their profits wherever made. Ketty, 
C.B., said: ‘London is not the chief seat of carrying on the business of the bank.”’ 
In Cesena Sulphur Co., Ltd. v. Nicholson (2) there were two English companies 
concerned, both registered in England with registered offices in England. In both 
eases the actual operations from which the profits were made took place abroad. 
Ketty, C.B., answering the question what is the meaning of residence as applied 
to a joint stock company, said (1 Ex.D. at p. 445): 

“T express no opinion at present. A joint stock company resides where its 

place of incorporation is, where the meetings of the whole company or those 

who represent it are held and where its governing body meets in bodily 

presence.” 
Huppteston, B., after saying that residence means not an artificial residence but 
actual residence, and approving of counsel’s argument that it means the place 
where the real trade and business is carried on, proceeds to negative the argument 
that registration of a company in England was conclusive of residence in England, 
stating that it is a strong circumstance analogous in an individual to the place of 
birth, and then proceeds (1 Ex.D. at p. 454): 

“But I do not think that the principle of law is really disputed that the 

artificial residence which must be assigned to the artificial person called a 

corporation is the place where its real business is carried on. The difficulty 

is in applying that principle to the facts of each case. I admit that the onus 
of proving the residence lies upon the Crown, as my brother CLeaspy said in 

A.-G. vy. Alexander (1), and if the Crown fails to satisfy the court that the 

place of residence is within the area of taxation, the company ought not to be 

taxed. Then I have to ask myself where was the place where the real and 

substantial business was carried on.” 
He proceeds to say that in both cases it was in England. The importance of this 
judgment is that the test is being applied to English companies registered here 
with registered offices here and subject to all the provisions of the Companies Act, 
1862. I cannot see how HuppLEsTon, B.’s test admits of dual residence, or, at 
any rate, of any residence that is not determined by the question: Where is the 
real business carried on? In Goerz & Co. v. Bell (7), CHANNELL, J., had to deal 
with a company registered in the Transvaal, but with its head office and eae 
powers in this country. After saying that it was possible, though he did not ea e 
the point, that a company might have two residences, he came to the conclusion 
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that the company was resident in England, and, if he had to decide between 
London and Johannesburg, he would prefer London. ; 

The next case is De Beers Consolidated Mines, Ltd. v. Howe (3), to which I 
have referred. It is contended by the appellants that this decision determines the 
point in their favour. In that case the company was registered in the Cape Colony, 
and its head office was at Kimberley, where by the articles all meetings were to be 
held. Its business was, however, controlled by board meetings in London, and 
the commissioners had found that the trade or business was exercised by the 
company within the United Kingdom at their London office, and that the head and 
seat and directing power were at the office in London. Lorp LoREBURN, after 
refusing to accept the contention that a company resides where it is registered and 
nowhere else, and after making the reference to the analogy of an individual which 
I have mentioned, says ([1906] A.C. at p. 458): 


“The decision of Ketty, C.B., and Huppteston, B., in Cesena Sulphur Co. v. 
Nicholson (2), now nearly thirty years ago, involved the principle that a 
company resides, for purposes of income tax, where its real business is carried 
on. Those decisions have been acted upon ever since. I regard that as the 
true rule, and the real business is carried on where the central management 
and control actually abides. It remains to be considered whether the present 
case falls within that rule.”’ 


He then held that, applying this rule, the finding of fact of the commissioners 
established that the company was resident in the United Kingdom. With that 
judgment Lorp Macnacuren, Lorp Ropertson and Lorp ATKINson expressly 
agreed. It is truly said that this decision only relates to a company registered 
abroad, but, for the purpose of testing the residence of a foreign company, Lorp 
LoreBurN approves and adopts the test prescribed by the Exchequer Division for 
an English company. It can hardly be doubted that in the Cesena Case (2) the 
court rejected incorporation and registered office as insufficient, and required 
investigation of further facts, namely, the place of the real business, and that the 
judgment in that case proceeded upon the basis that such test was the only test. 
If it is laid down in the lower court as the only test of residence, and is expressly 
approved and adopted in the House of Lords as a test of residence, I find it very 
difficult to avoid the conclusion that it was adopted as the only test. There is 
nothing in the judgment of Lorp Loresurn which suggests that he has in his mind 
the possibility of dual residence involving some other test of residence than that 
which he laid down, and a test which, if it were available, would be different from, 
and inconsistent with, the test accepted from the Exchequer Division. 

The doctrine of residence of a trading corporation which appears to me to be 
approved by the decision in De Beers Consolidated Mines, Ltd. v. Howe (8), 
namely, that the sole test is where is the business really carried on, finds support 
from dicta in several succeeding cases in the House of Lords. In Daimler Co., Ltd. 
v. Continental Tyre and Rubber Co. (Great Britain), Ltd. (10), one of the questions 
debated was whether the continental company was an alien enemy. The company 
he registered in England and had its registered office in London, and was formed 
<e Be epee? oe selbng = et United Kingdom motor-car types made in Germany 
th aan pe ° ae were resident in Germany, and after the 
fais qreatterop aianie Aes = e, met in Germany. In the course of discussing 

» LORD ATKINSON said ([1916] 2 A.C. at p. 318): 


Strange as it may appear, the minute book of the company, showing pre- 
sumably from what centre the business of the company wan Sage e a 
directed, was not given in evidence before any of the three celui The 
ae and, as I think, rather unfortunate result of this omission is that 

e ull facts, showing in what country, England or Germany, lay the real 
business centre from which the governing and directing minds i the company 
operated, regulating and controlling its important affairs, were never washed 
These are, however, the very things which, for the purpose of ineosie- tiie at 
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all events, have been held to determine the place of residence of a company 
like the appellant company, so far as such a fictitious legal entity can have a 
residence: De Beers Consolidated Mines, Ltd. v. Howe (3); and I can see no 
reason why, for the purpose of deciding where the carrying on by such a com- 
pany of its trade or business does or does not amount to a trading with the 
enemy, they should not equally determine its place of residence,”’ 


Those words are obiter, but they apply the principle of De Beers Consolidated 
Mines, Ltd. v. Howe (8) back again, as in the Cesena Case (2), to an English 
company, and I do not think that Lorp Arxrnson, in saying that the things 
mentioned would ‘determine the place of residence,’’ meant would determine one 
of the places of residence of a company. 

In New Zealand Shipping Co. v. Thew (13) Lorv Bucxmasrer had to deal with 
the case of a company registered in New Zealand with a registered office fixed by 
the memorandum of association in New Zealand and a register of members kept 
both in New Zealand and in London. He says (8 Tax Cas. at p. 229): 


‘Now it has long been held that, in order to determine whether a company is 
registered in one place or another, the registered office of a company is only 
one incident in the evidence. In the De Beers Case (3) it was stated that you 
must find out what is the chief seat of management and the centre of trading 
of the company in order to ascertain what is its real residence, and again in 
Cesena Sulphur Co. v. Nicholson (2) Ketty, C.B., said: ‘The real business is 
carried on where the central management and control actually abide.’ ”’ 


I notice two things in these sentences—first, that Lorp Buckmaster refers to the 
two cases he mentions as laying down the same test, one of them being the case 
of an English company and the other of a foreign company; secondly, that he 
speaks of “‘the real residence,’’ which presumably means the only residence. In 
Bradbury v. English Sewing Cotton Co. (8), a company registered in the United 
States had for three years been taxed as resident in this country on the principle 
laid down in the De Beers Case (3). The control and real residence was then 
transferred to the United States. In assessing the profits of a corporation holding 
shares in the American company, the question arose whether during the years the 
American company was resident in this country the English shareholder was 
receiving dividends on the shares as profits from a foreign possession. I think 
the ultimate decision was based upon the ground that the revenue authorities, 
having taxed the company during the three years as resident in England, could 
not thereafter be heard to say that during those years it was resident in America, 
and that the headnote in the Law Reports states the decision too broadly. But, 
in the course of his judgment, Lorp Cave said ({1923] A.C. at p. 758) : 


“The question, therefore, arises whether the locality of these shares or stock 
of a company is to be determined by its place of incorporation and registration 
or by its place of residence and trading. After some doubt, I have come to 
the conclusion that the latter is the true view. ‘Shares in a company,’ said 
Sir James Hannen in In the Goods of Ewing (15), ‘are locally situate where 
the head office is,’ and I think this means that they are locally situate where 
the company's principal place of business is found. . . . It was decided in 
American Thread Co. v. Joyce (5) that during the first three years the American 
company was here for all the purposes of income tax; and, the company being 
here, I find it impossible to hold that its stock was abroad.”’ 


I think that, so far as that company is concerned, Lorp Cave was expressly 
negativing the possibility of double residence, one in the place where the principal 
place of business was. 

It is necessary to refer to Mitchell v. Egyptian Hotels, Ltd. (9). That was a 
case of a company registered in England with its registered office in London, which 
carried on the business of conducting a hotel in Egypt. It was admitted before 
the commissioners that-the company was resident in England, but, as it was 
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assessed on its full profits, it was further necessary for the ethepecitbrciged aye be 
show that some part of the trade was exercised in England, otherwise, under t : 
decision in Colquhoun v. Brooks (12), the company could only be assessed ie ce 

of its profits as were remitted to this country. The commissioners found that the 
head seat and controlling power of the company were In England. But this finding 
was reversed in the Court of Appeal, who held that the control and management 
were in Egypt, and that, therefore, the trade was solely exercised in Egypt. This 
decision was upheld in the House of Lords, the numbers being equally divided. 
In the result, therefore, we have facts which, on the principle of the De Beers 
Case (3), show residence abroad, and we have an admission that the company was 
resident here. In addition, we have the statement by BuckLey, LJ. : The 
company is incorporated in the United Kingdom, and is therefore resident here, 

a proposition which, in its wide form, is clearly inconsistent with the Cesena Case 
(2). All that it is necessary to say is that the case shows that the test which 
determines residence may, in some cases, determine also the place where the trade 
is wholly carried on; and it was in the latter aspect only that the courts had to 
deal with the facts in view of the admission of residence in England, made before 
the commissioners and recorded by them in their findings of fact. 

San Paulo (Brazilian) Rail. Co. v. Carter (16) is a case raising the same point. 
There a company registered in England owned a railway in Brazil where the 
business operations took place. In that case also it was admitted that the company 
was resident in England, and it was found that the control and direction were in 
London, where the business of the company was carried on under the directors. 
The decision of the House of Lords in that case was that the business was, at any . 
rate partially, if not wholly, carried on in this country, and the company were, 
therefore, not protected from assessment by the principle of Colquhoun v. Brooks 
(12). No question of residence, therefore, arose. 

In this condition of the authorities, we are asked to decide for the first time 
that, for income tax purposes, there are two tests of residence for corporations. 
One, place of incorporation, registered office, and, perhaps, in addition some 
functional activity; secondly, the place where the real business is carried on; and 
that, therefore, a company may have two residences. It appears to me that the 
Cesena Case (2) expressly negatives the first test, and that case has the authority 
of the House of Lords. The weight of authority seems to me to indicate that, for 
income tax purposes, there can only be one residence, ‘‘the real residence,’’ and 
that is the place where the real business is carried on. In principle I should have 
said that the place of incorporation and registered office is conclusive of residence, 
and that, if one residence only is possible, it is that residence. In other words, 
I should agree with the dictum of Lorp Wrensury in the Egyptian Hotels Case 
(9), but that view seems to me excluded by the Cesena Case (2). Nor do I myself 
see any difficulty in saying that a corporation can reside in two places, but for 
income tax purposes, as I have said, that seems excluded by the authorities cited. 
It is plain, however, that if a company may have, for income tax purposes, a dual 
residence, it has to be explained why, for the same purposes, it may not have 
multiple residences, and how multiple residence for purposes of jurisdiction is 
reduced, if it be reduced, to dual residence for income tax purposes. These 
problems, in my view of the case, must be solved elsewhere. I feel constrained by 
authority to come to the conclusion that this appeal should be allowed, and the 
assessment discharged. 

From this decision the company appealed to the House of Lords. 


Maugham, K.C., Latter, K.C., and Bremner for the appellants. 

The Attorney-General (Sir Douglas Hogg, K.C.) and R. P. Hills for the Crown. 

The House took time for consideration. 

Mar, 13, 1925. Their Lordships read opinions in which they stated as follows. 

VISCOUNT CAYE, L.C.—In my opinion, a registered company can have more 
than one residence for the purposes of the Income Tax Acts. It has often been 
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pointed out that a company cannot in the ordinary sense ‘‘reside’’ anywhere, and 
that, in applying the conception of residence to a company, it is necessary, as 
Lorp Loresurn said in the De Beers Case (3), to proceed as nearly as possible 
upon the analogy of an individual. He said ([1906] A.C. at p. 458) : 


‘A company cannot eat or sleep, but it can keep house and do business. We 
ought, therefore, to see where it really keeps house and does business. . . 
The decision of Krnuy, C.B., and Hupp.ueston, B., in Cesena Sulphur Co. v. 
Nicholson, Calcutta Jute Mills Co. v. Nicholson (2), now thirty years ago, 
involved the principle that a company resides for purposes of income tax where 
its real business is carried on. Those decisions have been acted upon ever 
since. I regard that as the true rule, and the real business is carried on where 
the central management and control actually abides.”’ 


The effect of this decision is that, when the central management and control of a 
company abide in a particular place, the company is held, for purposes of income 
tax, to have a residence in that place, but it does not follow that it cannot have 
a residence elsewhere. An individual may clearly have more than one residence : 
see Inland Revenue v. Cadwalader (6), and on principle there appears to be no 
reason why a company should not be in the same position. The central manage- 
ment and control of a company may be divided, and it may ‘‘keep house and do 
business’’ in more than one place, and, if so, it may have more than one residence. 

When the authorities are examined they do not appear to me to be inconsistent 
with this view. In Cesena Sulphur Co. v. Nicholson, Calcutta Jute Mills Co. v. 
Nicholson (2) it was held that a company which was registered in the United 
Kingdom, the directors of which managed from this country a foreign business, 
was resident in the United Kingdom within the meaning of the Income Tax Acts; 
but the question whether such a company also resided in the country where its 
business was carried on was not considered, and Ketty, C.B., left open the question 
whether the same joint-stock company might reside at more than one place. In 
San Paulo (Brazilian) Rail. Co. v. Carter (16) it was held that a company registered 
in the United Kingdom, and carrying on its business partly here and partly abroad, 
was taxable under Case I and not under Case V of Sched. D. It was plain that 
the company was resident here, and no question of double residence arose. In 
Goerz & Co. v. Bell (7) the decision was that a company registered in a foreign 
country, but having its head office and central management in London, was taxable 
here as a person residing in the United Kingdom. The question whether a company 
could have two residences was not material, but CHANNELL, J., said ({1904] 2 K.B. 
at p. 146): 

‘Tt is possible, though I do not decide the question one way or the other, that 

the company may have two residences. . . . That is clear in the case of a 

person, and I think the condition of things might be the same with regard to 

a company.” 
In De Beers Consolidated Mines, Ltd. v. Howe (3), which was a case of a company 
registered in a British colony and partly managed from London, the decision was 
in accordance with that given in Goerz ¢ Co. v. Bell (7), Puitiimore, J., in giving 
judgment in the High Court, said ([1905] 2 K.B. at p. 632): 


‘“‘As was pointed out in Goerz ¢ Co. v. Bell (7), a person and a company may 
have for the purposes of taxation two residences.”’ 


On appeal to the House of Lords no opinion to the contrary was given. American 
Thread Co. v. Joyce (5) was another case in which a company registered abroad 
but controlled and managed in the United Kingdom was held to be resident here; 
and Buckuey, L.J., in giving judgment in the Court of Appeal, said (106 L.T. at 
p. 175): ‘‘A corporation, like an individual, may have more than one place of 
residence.”’ 

In all the cases above cited the companies concerned—some of them registered 
here and others registered overseas—were controlled and managed (either wholly 
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or partly) by. an English board meeting in England; and this being so, they were 
held to be “‘resident’’ here and taxable under Case I In these circumstances, the 
n whether they were also resident elsewhere did not arise, and the expres- 


questio A 
uoted above as to the possibility in such a case of a double residence were 


sions q 


in the nature of obiter dicta. But in Mitchell v. Egyptian Hotels, Ltd. (9) the — 


point which is now under discussion actually arose. In that case a — 
incorporated in the United Kingdom carried on a hotel business in Egypt, an 
under the articles of association, as altered by special resolution, the company’s 
affairs were to be carried on and managed by a local board meeting in Egypt, the 
powers of the London boards being confined to keeping accounts, recommending 
dividends, and controlling the capital. It was admitted that the company resided 
in England for the purposes of the Income Tax Acts, and the question for decision 
was whether the company’s trade was carried on partially in England, so that it 
was taxable under Case I in respect of its whole profits, in accordance with the 
San Paulo Case (16), or whether, the trade being carried on wholly abroad, it was 
assessable only under Case V in respect of profits received in this country. The 
decision of the Court of Appeal was that the whole control and management of the 
company’s trade was in Egypt and not here, and accordingly that Case V and not 
Case I applied; and on appeal to this House, the voices being equal, the decision 
of the Court of Appeal was upheld. It is noticeable that the facts, as found by the 
commissioners and interpreted in the Court of Appeal and in this House, were 
sufficient, according to the principle of the De Beers Case (8), to establish residence 
in Egypt, so that, if a company can have but one residence—namely, the place 
where its control and management abides—it must have been held that the com- 
pany, being resident in Egypt, was not resident here, and accordingly was not 
taxable at all; but no such suggestion was made either by counsel or by any 
member of the tribunals by which the decision was given and upheld. This being 
so, while the case does not expressly decide that a company may have two residences 
for income tax purposes, the decision appears to be inconsistent with any other 
view. In New Zealand Shipping Co. v. Thew (13) the principle of the De Beers 
Case (8) was again applied by this House to a company registered overseas, but 
again no question of double residence arose. 

There remains Bradbury v. English Sewing Cotton Co., Ltd. (8), as to which, 
in view of the interpretation put upon it by Arkin, L.J., it is necessary to say 
something. In that case the question arose whether dividends paid by the 
American Thread Co. at a time when, according to the above-cited decision in 
Joyce's Case (5), it was controlled and managed from Liverpool, and was for 
income tax purposes resident there, were to be treated in the hands of an English 
shareholder as profits from a foreign business; and it was held by the Court of 
Appeal and by this House that they were not. The Crown, having established in 
Joyce's Case (5) that the profits of the company during the period in question were, 
for the purpose of taxing the company, to be treated as earned here, could not now 
be heard to say that, for the purpose of taxing the shareholders, they were earned 
abroad. The source of income was the same in both cases. It is obvious that, so 
far as the decision goes, the case did not establish that a company can have only 
one residence; and my own observations, to which Arkin, L.J., refers, were not 
directed to any question of residence, but to the position of the shares as a source 
of income for income tax purposes. The point to which I was directing my atten- 
tion is very clearly put by Lorp Wrensury in his speech in the same case ([1923] 
A.C. at p. 767). 

From the above examination it would appear that, while the authorities may not 
ae App re @ company having more than one residence for income 
ryan ae ee ed ros nee not inconsistent with that view. I do not cite the 
cement Sidence of a company for the purpose of founding jurisdiction, 

y relate to a different subject-matter, but, so far as they go, they point 
to the same conclusion, I hold, therefore, that a company may, for income tax 
purposes, have a residence here as well as a residence abroad. In the present case 
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it was found by the commissioners that, while the business of the company was 
controlled and managed from the head office at Stockholm, so that the company 
would, in the contemplation of English law, have a residence in Sweden, the 
company was resident in the United Kingdom for the purposes of the Income Tax 
Acts, and it was hardly disputed that, assuming that a company can have two 
residences, there was sufficient material upon which that finding could be based. 
I am not at present prepared to say that registration in the United Kingdom would 
itself be sufficient proof of residence here; that point does not arise in this case, 
and I express no opinion upon it. But, however that may be, I am satisfied that 
the fact of registration, together with the other circumstances which were found 
by the commissioners to exist, were sufficient to enable them to arrive at their 
finding. It may be noted that the distinction between Case I and Case V, which 
bulked so largely in some of the cases cited, is immaterial in the present case, and 
it need not now be considered. For these reasons I am of opinion that this appeal 
fails and should be dismissed with costs. 


LORD DUNEDIN concurred. 


LORD ATKINSON, who dissented, said that he had read and anxiously con- 
sidered the opinions which had been read by the noble lords who had preceded 
him. He regretted extremely that he was unable to concur with them. He took 
the view of the authorities expressed at length in the able judgment delivered in the 
Court of Appeal by Arkin, L.J., and, like him, was convinced that those opinions 
could not be reconciled with the cases which had been decided in this country 
during the last half-century. He was of opinion that the decision appealed from 
was inconsistent with all the authorities which had in this country dealt with this 
question of the residence of companies for the previous forty-eight years and was, 
therefore, erroneous and should be reversed. It might well be that the usual 
consequences to which Arxry, L.J., refers in his judgment would follow from a 
decision that a company could have multiple residences. It appeared’to him that 
that was not improbable. There were no materials available on which one could 
form a definite opinion on that point. With the rest of the judgment of Arxry, L.J., 
he thoroughly concurred. 


LORD SUMNER.—I concur in the motion about to be proposed from the 
Woolsack. 


LORD BUCKMASTER also concurred in the appeal being dismissed. 
Appeal dismissed. 
Solicitors : Ashurst, Morris, Crisp & Co.; Solicitor of Inland Revenue. 


[Reported by G. P. Lanawortny, Esq., and E. J. M. Cuapiin, Esq., 
Barristers-at-Law. | 
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TORONTO CITY CORPORATION v. TORONTO RAILWAY 
CORPORATION 


[Privy CouncIL (Viscount Cave, Lord Dunedin, Lord Shaw, Lord Carson, Lord 
Blanesburgh), June 23, 24, 26, October 24, 1924] B 
[Reported [1925] A.C. 177; 94 L.J.P.C. 25; 132 L.T. 401] 


Canada—Ontario—Street railway—Acquirement by city corporation—Basis of 
valuation—Reproduction cost less depreciation—Estimate of reproduction 
cost—Right to interest. ‘ 

By an agreement which was subsequently validated by a statute of the | 
legislature of Ontario the appellant corporation was empowered to take over (© 
the respondent company's street railways in the city of Toronto at a value to 
be determined by arbitration. The Act provided by s. 4 (8) that the arbitrators 
were ‘to consider only the actual value of the actual and tangible property, 
plant, equipments and works connected with and necessary to the operation 
of the railways,’’ and by sub-s. (4) they were ‘‘to consider and award only the 
value of the said several particulars to the city at the time of the arbitration, D 
having regard to the requirements of a railway of the best kind and system 
then in operation and applicable to the said city.”’ 

Held: (i) in valuing certain parts of the property taken over, especially the 
rolling-stock, buildings, and track, on the basis of reproduction cost less 
depreciation, allowing, not only for wear and tear, but also for obsolescence, . 
defects, and advantages from the operating standpoint, and having regard to 13; 
good practice in railway administration and to s. 4 (4) of the statute of Ontario, 
the arbitrators had proceeded on principles which had been approved by many 
decisions of the House of Lords and of the Judicial Committee; (ii) the 
arbitrators were also right in estimating the reproduction cost on the basis of 
the cost of labour and materials generally current at the date of the valuation 
and in not taking into account rates of wages and prices obtaining over a period 
which the construction of a railway system comparable with that in question 
would have occupied; (iii) the duty of the arbitrators being, not to determine 
all the rights of the company, but only to ascertain the value of certain property 
at a certain time, it was outside their powers to allow interest on the value of 
property already taken over by the corporation; but (iv) it was within their G 
powers to determine whether certain properties were ‘‘necessary’’ to the | 
operation of the railways within s. 4 (3) of the statute of Ontario, since, without 


doing so, they could not ascertain the value of the property which was necessary 
for that purpose. 


Notes. Followed: Re Letros and City of Toronto (1924), 56 O.L.R. 175. 
epptied : International Rail. Co. v. Niagara Parks Commission, [1937] 8 All E.R. If 
181. Considered : Toronto v. Toronto Rail. Co. (1926), 59 O.L.R. 73; International 
ait v. Niagara Parks Commission, [1941] 2 All E.R. 456; Hayden Warehouses 

and Storage, Ltd. v. City of Toronto, [1955] O.R. 258: Paw Ci 

i der [ ] . 258; Pawson v. City of Sudbury, 

| As to the basis of valuation of a tramway undertaking on its acquirement by the |. 
local authority generally, see 32 Hatsnury’s Laws (2nd Edn.) 732, note (j), and I 
cases there cited. " 

Cases referred to: 


(1) Edinburgh Street Tramways Co. vy. Edinburgh Corpn. (1894), 21 R. (Ct. of 
Sess.) 688; 31 Sc.L.R. 953; affirmed, [1894] A.C. 456; 63 L.J.Q.B. 769; 
1 L.T. 301; 10 T.L.R. 625; 6 R. 817, H.L.; 43 Digest 354, 113 


(2) Melbourne Tramway and Omnibus Co.. I 
“ < *) ut l. Ti ‘ 
667, P.C.; 43 Digest 354, g. d. v. Tramway Board, [1919] A.C: 
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A (3) Re Manchester Carriage and Tramways Co. and Manchester Corpn. (1902) 
87 L.T. 504; 67 J.P. 14; 18 T.L.R. 779; 46 Sol. Jo. 687; varied, 19 TLR. 
439, C.A.; 43 Digest 353, 109. 
(4) Manchester Carriage and Tramways Co., Ltd. v. Swinton and Pendlebury 
U.D.C., [1906] A.C. 277; 75 L.J.K.B. 839; 93 L.T. 820; 70 J.P. 81; 22 
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Appeal and Cross-appeal from an order of the Appellate Division of the Supreme 

Court of Ontario (MacLaren, Hopains, Ferauson and Maarr, JJ.A.) made on an 
G appeal in a motion to set aside an award made in an arbitration between the 
Toronto Railway Co. and the corporation of the city of Toronto. 

By a statute of 1892 of the legislature of Ontario, s. 4 (4), the corporation of 
Toronto was empowered, upon the termination of a period expiring on Aug. 31, 
1921, to take over from the company the property necessary to be used in the 
working of street railways at a value to be fixed by arbitrators. An award having 

H teen made by a majority of the arbitrators fixing the value of the property which 
the corporation, having given the company notice of their intention to exercise their 
powers, was under an obligation to take over, both parties applied to have the 
award set aside. 

Tilley, K.C., Geary, K.C., A. C. McMasters, K.C., and C. P. H. Carson (all of 

J the Canadian Bar) for the corporation. 

Sir John Simon, K.C., Rowell, K.C. (of the Canadian Bar), Geoffrey Lawrence, 

and F’. McCarthy (of the Canadian Bar) for the railway company. 


Oct. 24. WISCOUNT CAVE.—These appeals are brought, the first by the 
corporation of the city of Toronto and the second by the Toronto Railway Co., 
against an order of the Appellate Division of the Supreme Court of Ontario, dated 
Sept. 24, 1923. By that order the Appellate Division, on an appeal from an order 
of Loci, J., partly allowed and partly refused a motion by the corporation to set 
aside an award made by arbitrators in relation to the taking over by the corporation 
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ailways in Toronto, and also dismissed 


f the railway company of certain street r 
aah ; sac side the same award. Against these 


a motion by the railway company to set a 


decisions both the parties appeal on different grounds. 
In the year 1891 the corporation, having agreed to take over from the Toronto 


Street Rail. Co. (an old company which has now disappeared) the street railways 
of that company in Toronto and the real and personal property connected therewith, 
invited tenders for the purchase of an exclusive right to operate surface street 
railways in Toronto (except in certain parts of the city) for a period of twenty 
years, which was to be extended to thirty years in the event of legislation being 
obtained to enable that to be done. Under the conditions of sale upon which the 
tenders were to be made, the person whose tender was accepted (therein called 
‘‘the purchaser’’) was to take over all the property to be acquired by the city from 
the Toronto Street Rail. Co. at the amount of the award under which the city 
was to acquire that property. There were also other conditions of sale, including 


the following : 

“7. At the termination of this contract the city may (in the event of the 
council so determining) take over all the real and personal property necessary 
to be used in connection with the working of the said railways, at a value to 
be determined by one or more arbitrators (not exceeding three) to be appointed 
as provided in the Municipal Act and Acts respecting arbitrations and 
references, and to have all the powers of arbitrators appointed under said 
Acts, and each party shall bear one-half of the cost of the necessary arbitration 
at conclusion of term of lease, but the city shall only pay for the land conveyed 
by them to the purchaser what it is worth, without reference to its value for 
the purpose of operating a street railway or railways.” 


The successful tender was that of Messrs. Kiely, McKenzie and Everett, and by an 
indenture dated Sept. 1, 1891, the corporation assigned to them and to Mr. C. C. 
Woodworth all the railways and property acquired by the corporation from the 
Toronto Street Rail. Co. and granted to them the exclusive right for a period of 
twenty years from that date, and for the extended period of ten years in the event 
of the needed legislation being obtained ‘‘and no longer,’’ to operate surface street 
railways in the city of Toronto with the exceptions therein mentioned, the above 
conditions of sale being incorporated in and made part of the grant. By a statute 
of the legislature of Ontario passed on April 14, 1892, the agreement between the 
corporation and the four persons above named, with the conditions of sale above 
referred to, were declared to be valid and binding upon all parties for the full period 
of thirty years from Sept. 1, 1891, and no longer, but subject to the provisions of 
the Act. By the same statute the respondent company, the Toronto Rail. Co. 
(therein called the company), was incorporated and was empowered to purchase 
and take over from the above-named parties the agreement of Sept. 1, 1891, and 
all the property, rights, and privileges comprised therein. Section 4 of the statute 
contained certain provisions, relating to the option of taking over the railway 
property reserved to the city by cl. 7 of the conditions of sale, which it is desirable 
to set out in full: 


“4. (2) If the city of Toronto desire to exercise the right of taking over the 
property necessary to be used in the working of the railways at the termination 
of the said period of thirty years it shall, not less than ‘twelve months prior 
thereto, give to the purchasers or the company, as the case may be, notice of 
its intention so to do. (3) After the said city of Toronto shall have given 
notice of its intention to take over the said property, it may at once proceed 
to arbitrate under the conditions in that behalf, and both the city and the 
purchasers or the company, as the case may be, shall in every reasonable way 
facilitate such arbitration, and the arbitrators appointed in the matter shall 
proceed SO as, if possible, to make their award not later than the.time named 
by the city for taking over the said property. But if from any cause the award 
shall not be made by such time or if either party be dissatisfied with the award. 
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the city may nevertheless take possession of the said railways and all the 
property and effects thereof, real and personal, necessary to be used in con- 
nection with the working thereof on paying into court either the amount of 
such award, if the award be made, or, if not, upon paying into court or to the 
purchasers or company, as the case may be, such sum of money as a judge of 
the High Court of Justice may, after notice to the opposite party, order, and 
upon and subject and according to such terms, stipulations and conditions as 
the said court shall by its order direct and prescribe, provided always that the 
rights of the parties except in so far as herein specially provided, shall not be 
affected or prejudiced thereby. In determining such value the rights and 
privileges granted by the said agreement and the revenue, profits and dividends 
being or likely to be derived from the enterprise are not to be taken into 
consideration, but the arbitrators are to consider only the actual value of the 
actual and tangible property, plant, equipments and works connected with and 
necessary to the operation of the railways, which is not to include any land, 
property or rights acquired or used in connection with the said street railway, 
and which do not actually form a part of the said street railway undertaking 
necessary to the carrying on of the same. (4) In arriving at such value the 
arbitrators are to consider and award only the value of the said several par- 
ticulars to the city at the time of the arbitration, having regard to the require- 
ments of a railway of the best kind and system then in operation and applicable 
to the said city.” 
The Toronto Railway Co. (which will be referred to as the company) duly pur- 
chased and took over the street railways and the property connected therewith 
and carried on the railways during the whole period of thirty years expiring on 
Aug. 31, 1921. 

In the month of June, 1920, the corporation gave notice to the company under 
s. 4 (2) of the Act of 1892 that it was its intention to exercise its right of taking 
over at the end of the period of thirty years the property necessary to be used in 
connection with the working of the tramways, and this notice was accepted by the 
company. In June, 1921, three arbitrators (Mr. Hume Cronyn, Sir Thomas White 
and Sir Adam Beck) were appointed under cl. 7 of the conditions of sale and s. 4 (3) 
of the Act to determine the value of the property to be taken over. The arbitration 
was formerly opened in that month, but at the request of the parties the hearing of 
evidence was postponed until the month of September following. On Aug. 25, 1921, 
an order was made by Latcnrorp, J., that, upon the corporation paying to the 


‘company the sum of $1,000,000, and paying into court the sum of $500,000 to abide 


the event of the arbitration pending between the parties, the corporation should be 
at liberty to take possession of the railways of the company and all property neces- 
sary to be used in connection therewith immediately upon the expiration of Aug. 31, 
1921, pursuant to s. 4 (8) of the Act, and also that the corporation should be 
entitled to credit against the purchase price as ascertained in the arbitration a 
further sum of $1,000,000, being part of the amount due by the company to the 
city in respect of percentages. The corporation duly paid the above sums of 
$1,000,000 and $500,000, and at midnight on Aug. 31, 1921, took possession of 
the railways and other property. The arbitration then proceeded, and on Jan. 30, 
1923, the ‘arbitrators by a majority (Mr. Hume Cronyn and Sir Thomas White) 
made an award whereby they fixed the value of the property which the city was 
under an obligation to take over at $11,188,500. Sir Adam Beck, the remaining 
arbitrator, dissented from the award, but did not name an alternative figure. The 
majority of the arbitrators issued to the parties a full and lucid statement of the 
reasons for their award, to which reference will be made later in this judgment. 
The corporation being dissatisfied with the result of the arbitration moved in the 
Supreme Court of Ontario by way of appeal from the award and also to set it aside 
on the ground of certain errors in law which were alleged to appear upon the face 
of it; and the company also moved to remit the award to the arbitrators on certain 
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other grounds of Jaw. Both motions came before Loctr, J., who, without entering 
upon the merits of the motions, dismissed them pro forma to enable appeals to be 
taken to the Appellate Division. Appeals were, accordingly, taken to the Appellate 
Division, and that court, on Sept. 24, 1923, made an order whereby they (i) dis- 
missed the appeal of the corporation against the award, (ii) on the motion of the 
corporation to set aside the award varied the award by striking out of it the value 
of certain property which the city had objected to take over as not being necessary 
for working the tramways, but which the arbitrators had held to be necessary for 
that purpose, and also by striking out an allowance for interest, but otherwise 
refused the motion, and (iii) dismissed the company’s motion to remit the award 
to the arbitrators. Hence the present appeal and cross-appeal. : 

The appeal of the city relates exclusively to the method adopted by the arbitrators 
in valuing the several properties taken over; and before considering the objections 
put forward it is desirable to describe in greater detail the reasons given by the 
arbitrators for their award. In these reasons the arbitrators described the property 
to be valued by them as follows : 

“The property which it is the duty of the board to value in accordance with 
the provisions of the agreement and the statute consists of railway tracks and 
sub-structures, overhead and underground distribution system, rolling-stock, 
substations with their equipment, land and buildings (including car-building 
and repair shops and car-barns), tools, and other chattels necessary to be used 
in connection with the working of the railway.”’ 


As to the method or principle to be adopted in making the valuation they referred 
in detail to the provisions of the Ontario Act above referred to and to cl. 7 of the 
conditions of sale, and stated their conclusion as follows: 


“The principal question, it seems to us, is: What is the actual value as of 
the time of the arbitration of the actual and tangible property, plant, equip- 
ments, and works connected with and necessary to the operation of the rail- 
ways? The several qualifications referred to above must be kept constantly 
in mind in making the valuation.”’ 


The arbitrators then proceeded to consider how they were to arrive at such actual 
value, and after quoting certain decisions (such as Edinburgh Street Tramways Co. 
v. Edinburgh Corpn. (1) and Melbourne Tramway and Omnibus Co., Ltd. vy. Tram- 
way Board (2), in which the valuation of tramway property at the sum which it 
would cost to reconstruct it, subject to a deduction for depreciation, had been 
approved by the courts, they proceeded as follows : 


“As to all plant in situ, such as track with sub-structures, overhead and 
underground distribution system, machinery and equipment fixed in place for 
use in the operation of the railway, it seems clear from the foregoing decisions 
and judicial utterances that an approved method of determining their value is 
cost of reproduction at the times as of which the valuation is to be made, less 
a proper allowance for depreciation. Counsel for the railway company con- 
tended that the word ‘depreciation’ as used in these decisions means only 
physical wear, and that obsolescence, unless so complete as to require or justify 
immediate removal of the item of plant under consideration, is not to be 
considered. We do not concur in this view. We understand the word 
‘depreciation’ occurring in the decisions cited to include obsolescence and 
deterioration from whatever cause, and not as confined to physical wear and 
tear, and to what might be called ‘obsoleteness’ as distinguished from 
‘obsolescence’ at the time of valuation. The fact and degree of obsolescence 
must be determined from the evidence upon the point, having regard to good 
practice in railway administration and to the qualification of the above-recited 
sub-s. (4) of s. 4 of the statute. With respect to immovable plant in situ, this 
method of valuation seems the most practicable and convenient. In applying 
it, however. care must be taken to make full deduction for depreciation as 
defined. Take the case of a section of track which has become so worn that 
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- @ it should, having regard to good practice, be taken up and replaced by new 
construction. The cost of reproduction of the section in question might be 
quite large, but there would have to be deducted an amount for depreciation 
which would leave only scrap value remaining. In cases of parts or articles 
connected with plant in situ which, although useful, are not now being manu- 
factured, value may be estimated by reference to prices of parts and articles 

B which can be bought to-day, taking into account, of course, comparative utility, 
depreciation and all other relevant considerations. The same method (repro- 
duction cost, less depreciation) may, we think, be useful also in valuing the 
rolling-stock of the railway company, as was done by the arbitrator in the 
Melbourne Tramway Case (2) referred to above. In the case before the board, 
where so many of the cars taken over are of older types, it would, however, be 

C most difficult to make the valuation solely by reference to cost of reproduction 
new, less depreciation. We have had placed before us, however, a great deal 
of evidence as to the character of this rolling-stock, its original cost of con- 
struction, reproduction cost, physical deterioration, degree of obsolescence, and 
as to alleged defects and advantages from the operating standpoint. All this 
evidence has been given its due weight in reaching conclusions as to the value 

D of the rolling-stock. The principle of reproduction cost less depreciation is 
also of service in valuing buildings, such as car-barns, car-construction and 
repair shops, substations and the plant and machinery which they contain. 
Care must be taken here also to make full deduction for depreciation (including 
obsolescence) and to take into account the evidence adduced bearing upon the 
question of the suitability of such buildings, plant and machinery for the 

E purposes for which they are being used, and generally, all factors bearing upon 
the matter of their usefulness and fair value, subject to the qualifications of 
the agreement and statute. With regard to tools, stores and small chattels 
(fixed or unfixed) generally, it is not necessary to go to the trouble of con- 
sidering what it would cost to reproduce them new and then deduct an amount 
for depreciation. We have had evidence as to the market value of such chattels 

F or of others which would serve as well or better, and from such market value 
and comparison and other evidence relating to use, condition and extent ol 
depreciation a conclusion as to value may be reached. As to land (other than 
land acquired from and now re-taken by the city) it seems to us that it should 
be valued at its fair value as of the time of the arbitration. In estimating its 
fair value we are, we think, entitled to consider, in addition to other relevant 

G factors of value of individual parcels, their suitability (having regard to size 
and location) for street railway purposes. As to the land (including buildings) 
acquired from the city by the purchasers and particularly referred to in cl. 7 of 
the conditions, the question is, what is its fair value without reference to its 
value for the purpose of operating a street railway.”’ 

The arbitrators concluded this part of their reasons by the following statement : 


‘‘Speaking generally, we have had before us an immense amount of evidence 
dealing with the suitability, physical condition, depreciation, original cost of 
construction or purchase price, cost of reproduction and overhead costs con- 
nected with reproduction, of all the properties, real and personal, taken over by 
the city. All this evidence has been considered in its bearing upon the question 
= of value. In this connection we have kept before us the language of the 
judgment of the Honourable Chief Justice MerepirTH delivered Dec. 16, 1921, 
upon a Case stated by the board for the opinion of the court upon a point as to 
the relevancy of certain evidence. He says: “There is no law which limits 
arbitrators to one method of determining value; any and every method that 
may be helpful may be applied. Actual cost, reproduction cost and market 
value—direct or indirect—or actual. value, may each and all give assistance; 
or only one may be useful, according to the nature and circumstances of the 
particular inquiry.’ All evidence adduced by both sides has been carefully 
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eight in its bearing upon the question of actual 
value at the time of the arbitration, having regard to the provisos and qualifi- 
cations of the agreement and statute. The board has also had the advantage 
of an inspection of the land and buildings, railway, plant and equipment of 
the company.”’ 

Having disposed of these 


considered and given its due w 


general considerations, upon which they based the 
principal items in their valuation, the arbitrators proceeded to deal with certain 
more special questions which had been raised by the parties, and their decisions 
on such of these questions as are now material to be referred to may be summarised 
as follows. (a) They rejected a contention on the part of the company that in 
estimating the cost of reproduction they should take into account the rates of 
wages and prices obtaining during a period of three years prior to Sept. 1, 1921, on 
the assumption that if the city had been obliged to construct a railway system 
which was to be available on that date it must have begun operations three years 
earlier, adding : 

“It seems to us that, so far as the principle of reproduction cost less 
depreciation is availed of, it must be reproduction cost as of ‘the time of the 
arbitration.’ 

(s) They rejected a contention on behalf of the city that in estimating the cost 
of reproduction they should base their estimates upon the prices of material and 
rates of wages prevailing before the war of 1914-1918, as such prices and rates 
would have varied had there been no war and had the trend of prices and wages 
in progress before the war continued down to the time of the arbitration, adding: 


Ld 


‘‘In our opinion, it would be impossible to determine the ‘actual’ value at 
the time of the arbitration’ upon such a hypothetical basis, which has no reality 
in fact, and consequently seems opposed to the meaning contained in the word 
‘actual’ in the expression ‘actual value.’ We do not conceive that the valuation 
as of the time of the arbitration should have precise regard to the prices of 
labour or of material as of a specific date such as Sept. 1, 1921. Where the 
method of reproduction cost less depreciation is used or market prices are 
considered, regard should be had to the evidence as to construction cost and 
prices generally as of the time of the arbitration. In view of the stress laid by 
counsel for the city upon war-time costs and speculative prices, it may be 
pointed out that the war has been over for more than four years and that 
since the date of taking over the railway prices of commodities and cost of 
labour have, according to the evidence, become fairly stabilised.”’ 


(c) They dealt in detail with certain items of overhead expenditure, preliminary 
expenses and other ‘‘intangible’’ items for which the company claimed credit. 
(p) They rejected a claim by the company that payments made by the company 
towards the cost of constructing a subway in Avenue Road under the tracks of the 
Canadian Pacific Railway and a bridge (known as the Don Bridge) over the steam 


railways on Queen Street East should be included in the valuation of the track on 
the following grounds : 


“These payments were made by the company in pursuance of orders of the 
Board of Railway Commissioners for Canada, the object being the elimination 
of dangerous level crossings and consequent protection and convenience of the 
public. It does not appear to us that these payments constitute ‘actual and 
tangible property’ within the meaning of the statute, and we have been unable 
to agree with the argument put forward by counsel for the company that these 
payments became, so to speak, attached to or inherent in the cost of construe- 
tion of the tracks of the company carried through the subway and over the 
bridge respectively. By mandatory orders the Board of Railway Commissioners 
assessed these payments against the company, and we cannot see that they may 
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(e) They included in their award, though with some doubt, interest upon the 
amount of the valuation from the time when the railway was taken over by the city 
to the date of the award. (Fr) With regard to the items of property which the 
city objected to take over on the ground that they were not “necessary to be used 
in connection with the working of the railway"’ (which items were set out in detail 
in Sched. B to the award), the arbitrators considered that they had authority to 
‘decide whether such items in fact came within the above description, and held 
that certain items came within the description and the value thereof should be 
allowed, but that certain other items of property, including (a) the main office 
building of the company; (b) the ‘‘Scarboro’ Bridge property’’; and (c) the ‘‘King 
Street and St. Lawrence Street property,’ were not necessary to be used in con- 
nection with the working of the railway, and, accordingly, were not to be included 
in the valuation. 

Appeals against the award having been brought as above mentioned, the Supreme 
Court, on the application of the city, varied the award by striking out of the 
award and valuation the sums allowed in respect of certain of the items set out in 
Sched. B of the award on the ground that the arbitrators had no jurisdiction to 
determine whether those items were or were not necessary to be used in connection 
with the working of the railways, and that the parties must first have their 
necessity established within the terms of the contract before an arbitration could 
be had as to their value; and also by striking out the allowance of interest on the 
value as ascertained by the arbitrators on the ground that, though it was equitable 
that interest should be paid from the time of taking possession, there was no 
warrant for including it in the award. In other respects the appeals were dismissed. 
Hence the present appeals. 

In support of the appeal the city council raised two points relating to the methods 
of valuation adopted by the arbitrators. First, they contended that, in valuing 
certain parts of the property taken over, and especially in valuing the rolling-stock, 
buildings, and track, the arbitrators had proceeded on the theory that in every case 
the value must be taken to be what it would cost to reproduce the items less 
depreciation, and that no such method should have been applied to this property 
in the present case. The proper course, they urged, having regard to the provisions 
of s. 4 (4) of the Act of 1892, was first to consider whether, having regard to size, 
suitability, location and other factors, a reasonable person would reproduce these 
assets as part of a Toronto railway system in 1921, and if not, to value them on 
the basis of what they would fetch, or, if no sale were possible, then on ‘‘scrap”’ 
basis. In their Lordships’ opinion this argument proceeds on a misconception as 
to what the arbitrators did. No doubt, they took reproduction cost less depreciation 
as affording a serviceable guide in valuing the track, rolling-stock and buildings; 
and in this they were fully justified by the authorities cited. Indeed it is difficult 
to see how such items as fixed plant in situ, car-barns, car-construction and repair 
shops, substations and the machinery which they contain, could have been valued 
‘except with the assistance of some such principle. But the arbitrators were careful 
to make it clear that they had by no means adopted reproduction cost less 
depreciation as the only and sufficient test of value. In valuing the track and 
other plant in situ they allowed (as the above quotations show) not only for wear 
and tear, but for ‘‘obsolescence,’’ and had regard to good practice in railway 
administration and to s. 4 (4) of the Act, and also to comparative utility and other 
relevant considerations. So, in valuing rolling-stock, they gave due weight to 
character, obsolescence and alleged defects and advantages from the operating 
standpoint; and with regard to buildings, suitability and other matters bearing 
upon their value were plainly not neglected. If the statements made by the 
arbitrators in the reasons for their award as to the methods which they had adopted 
in making their valuation are accepted as correct—and there is no reason whatever 
for not so accepting them—it will appear that they not only proceeded on lines 
which had been approved by many decisions of the House of Lords and of this 
Board, but gave due weight to the special provisions of the Act of 1892 and to all 
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the circumstances of the case. This contention, therefore, fails. But, secondly, A 
it was contended on behalt of the city that in cases where reproduction cost had 
to be taken into consideration that cost should have been estimated, not on the 
basis of the prices of labour and materials which were current at the date of the 
valuation, but either on normal prices or on the ‘‘trend basis referred to in 
the above extract from the arbitrators’ reasons marked (B). One cannot, it was 
said, apply the theory of reproduction at current prices at a time when, having B 
regard to the abnormal prices actually current, no reasonable man would reproduce 
the subject-matter at those prices. Their Lordships agree with the arbitrators in 
holding that they were under no obligation to proceed on any such imaginary basis. 
At the time when the valuation was made prices had (the arbitrators say) become 
fairly stabilised ; and in determining actual value at that time they were entitled 
to have regard to the prices then generally current. For these reasons their C | 
Lordships are of opinion that the appeal of the city fails. i 
Passing to the cross-appeal, it will be necessary to deal first with an objection 
taken by the company to the method of valuation adopted by the arbitrators. In 
applying the principle of reproduction cost less depreciation, it was argued, the 
arbitrators should have estimated reproduction cost upon the basis mentioned under 
the above heading marked (a), that is to say, upon the basis of the prices of labour D 
and materials which were current during the three years next preceding Sept. 1, 
1921. The right method, it was said, was to consider what must have been paid 
by a contractor who had contracted to have the property in question ready on that 
date, and such a contractor would have expended three years in the work of con- 
struction and would have proceeded upon the prices from time to time current 
during that period. In their Lordships’ opinion this argument is equally untenable. 
There is not sufficient evidence to show that a period of three years must have 
been expended in construction, and indeed it is plain that as to some of the 
property in question a much shorter period would have sufficed. But in any case 
there is no warrant for pushing the hypothesis of reconstruction to this length, and 
the arbitrators were entitled to base their valuation on the prices generally current 
at the time of the arbitration. In short, the argument which disposes of the ‘‘trend 
basis’’ disposes of the ‘‘three years’ basis’’ also. The remaining points taken on 
the company’s cross-appeal related to the decisions of the arbitrators summarised 
above under the headings (c) to (F) and may be considered under like headings. 
(c) The objection to the finding of the arbitrators as to overhead expenditure was 
abandoned. (p) It was contended that the payments made by the company 
towards the cost of the Avenue Road subway and the Don Bridge should be 
included in the valuation of the track. A track over a bridge or in a subway, it 
was said, was worth more than a track on a level road and should be valued 
accordingly. In their Lordships’ opinion, this argument should prevail. It is true 
that, as the arbitrators point out, the payments in question were not “‘actual and 
tangible property’’ within the meaning of s. 4 (3) of the statute; the payments as 
such represent cost and not value. But the asset produced by means of the pay- 
ments—namely, a track passing under the Canadian Pacific line and over the steam 
railways in Queen Street and so escaping both these obstructions to traffic—is still 
in existence and available to the city, and it could hardly be reproduced except by 
means of an expenditure at least equivalent to the contributions made by the 
pe ey oe Lorp Low’s judgment in the Edinburgh Tramway Case (1) (21 RB. 
(Ct. of Sess.) at p. 695). In their Lordships’ opinion, the sum of $125,000 fixed 
by the arbitrators as representing these payments properly depreciated, should be 
allowed. : (zg) The company claimed that the award of the arbitrators so far as it 
allowed interest on the value of the property taken over from the date when 
possession was taken to the date of the award should be restored. Upon this point 
their Lordships agree with the view taken by the Supreme Court. The general 
rule under which a purchaser who take: ssion i with i his 
Be tinned P AnH © takes possession is charged with interest on 
eecicn i y trom that time until it is paid is well established and has on many 
»en applied to compulsory purchases, and their Lordships are not aware 
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of any circumstances which would prevent that principle from applying in the 
present case. But the duty of the arbitrators in this case was not to determine all 
the rights of the company, but only to ascertain the actual value of certain property 
at a certain time, and it is a truism to say that such value cannot include interest 
upon it. The liability for interest depending upon the principle stated, lies outside 
of the arbitration for its enforcement. (F) Lastly, it was contended on behalf of 
the company, contrary to the decision of the Supreme Court, that the arbitrators 
had jurisdiction to determine whether the disputed items of property comprised in 
Sched. B to the award were or were not necessary to be used in connection with 
the working of the railway, and, accordingly, that the value of the items of this 
character allowed by the arbitrators and struck out by the Supreme Court should 
be restored. It was also contended that as to the above items marked (a), (b), and 
(c) the arbitrators were wrong in law in holding them not necessary to be used. 

Upon the question of the arbitrators’ jurisdiction their Lordships are unable to 
agree with the decision of the Supreme Court. No doubt it is true, as pointed out 
by Hoperns, J., that the arbitrators were only authorised to ascertain the value of 
property necessary for the working of the railways; but it was impossible for them 
in this case to fix a sum representing that value without incidentally determining 
(in case of dispute) what items were to be included in it. The question of 
““necessity,’’ like the question of value, was a question of fact. Both questions had 
to be determined before the arbitrators could name a sum as representing the 
value of the ‘‘necessary’’ property; and both were, in their Lordships’ opinion, 
committed to the arbitrators for decision. The decisions in Re Manchester 
Carriage and Tramways Co. and Manchester Corpn. (3) and Manchester Carriage 
and Tramways Co. v. Swinton and Pendlebury U.D.C. (4) appear to be in point. 
The value of the items allowed by the arbitrators amounting to $543,500 should, 
therefore, be restored to the award. As to the particular items which were dis- 
allowed by the arbitrators and which were in question on the cross-appeal, their 
Lordships have come to the following conclusions. (a) As to the head oftice of 
the company the arbitrators have found that from the standpoint of the adminis- 
tration of the railway a head office was necessary, that the office in question was 
situated on a convenient site, and that at the time of the taking over of the railway 
it was being used for the purposes of the company and was “‘practically’’ used only 
in the operation of the railway. In their Lordships’ opinion, the true legal inference 
from these findings is that the office was within the meaning of the conditions 
necessary to be used in connection with the working of the railway. The value, 
fixed by the arbitrators at $170,000, should, therefore, be added to the award. 
(b) The Scarboro’ Bridge property belonged at the time of the taking over of the 
railway to a subsidiary company in which the appellant company held a controlling 
interest, but it was not the property of the appellant company, and that company 
had no title to it. In these circumstances their Lordships are of opinion that the 
arbitrators acted rightly in excluding it from their valuation. (c) The King Street 
and St. Lawrence Street property was found by the arbitrators not to be necessary 
to be used in connection with the working of the railway, and they add: 

“The city took possession and for a time occupied a small parcel of this 
property used as a compressor station. The parties, however, having agreed 
that the property shall be dealt with as a whole and that the compressor 
station shall follow the fate of the major part of the property, we have included 
nothing in our award for said station.”’ 

Their Lordships see no reason for questioning the decision of the arbitrators on 
this point. 

This disposes of the points raised in these appeals, and, for the above reasons, 
their Lordships are of opinion that the appeal of the city should be dismissed with 
costs, and that the appeal of the company should be allowed as to the Avenue Road 
Subway and Don Bridge, the items in Sched. B to the award allowed by the 
arbitrators, and the main office buildings, but otherwise should be dismissed. As 
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the company have only partly succeeded in the cross-appeal, there will be no costs A, 
of the cross-appeal. Their Lordships will humbly advise His Majesty accordingly. 
Original appeal dismissed ; cross-appeal allowed in part. 
Solicitors : Freshfields, Leese & Munns; Charles Russell & Co. 
[Reported by LE. J. M. Cuapuin, Esq., Barrister-at-Law.]} 
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[Reported [1924] 2 K.B. 240; 93 L.3.K.B.. 771;,181_L,. Te. aia 
88 J.P. 142; 40 T.L.R. 518; 68 Sol. Jo. 536; 22 L.G.R. 359; D! 
[1924] B. & C.R. 170] 
Bill of Sale—Sale of growing crop of potatoes—'‘Goods’’—'‘Transfers of goods in 

the ordinary course of business of any trade or calling’’—Bills of Sale Act, 

1878 (41 & 42 Vict., c. 31), s. 4. 

A contract for the sale of growing crops is a transfer of goods within the 
meaning of the Bills of Sale Act, 1878, s. 4, and comes within the exception EK] 
from the definition of ‘‘bill of sale’’ in that section, viz., ‘‘transfers of goods in 
the ordinary course of business of any trade or calling.”’ 

Brantom v. Griffits (1) (1877), 2 C.P.D. 212, distinguished. 

Dictum of Lorp Hosuouse in Tennant v. Howatson (2) (1888), 138 App. Cas. 
at pp. 493, 494, not applied. 

Decision of SHEARMAN, J., [1924] 1 K.B. 608, reversed. 7 | 
Notes. As to the subject-matter of bills of sale, see 3 Hatssury’s Laws (8rd 

Edn.) 274 et seq; and for cases see 7 Dicrst 31 et seq. For the Bills of Sale Act, 
1878, s. 4, see 2 Hauspury’s Srarures (2nd Edn.) 558. 


Cases referred to: 
(1) Brantom v. Griffits (1876), 1 C.P.D. 349; 45 L.J.C.P. 588; 34 L.T. 871; 24 ree 
W.R. 762; affirmed (1876), 2 C.P.D. 212; 46 L.J.Q.B. 408; 36 L.T. 4; 41 
J.P. 468; 25 W.R. 318, C.A.; 7 Digest 36, 190. 
(2) Tennant v. Howatson (1888), 13 App. Cas. 489; 57 L.J.P.C. 110; 58 L.T. 
646, P.C.; 7 Digest 87, c. 
(3) Gough v. Everard (1863), 2 H. & C. 1; 2 New Rep. 169; 32 L.J.Ex. 210; 
8 L.T. 363; 11 W.R. 702; 159 E.R. 1; 7 Digest 113, 663. H! 
(4) Re Roberts, Evans v. Roberts (1887), 86 Ch.D. 196; 56 L.J.Ch. 952; 57 L.T. 
79; 51 J.P. 757; 35 W.R. 684; 3 'T.L.R. 678; 7 Digest 12, 53. 
(5) Marshall v. Green (1875), 1 C.P.D. 35; 45 L.J.Q.B. 158; 33 L.T. 404; 24 
W.R. 175, D.C.; 39 Digest 378, 172. 
(6) Duppa v. Mayo (1669), 1 Saund. 275; 1 Wm. Saund. 880. 
Appeal from a decision of SHearman, J. ¢ 
By an agreement in writing dated May 12, 1922, Frank Brooks, a farmer, of . 
Long Sutton, Lincolnshire, sold to the defendant, Henry Thompson, of Middleton 
Hall, in Norfolk, who was also a farmer, the crop of potatoes planted on a farm 
at Terrington Marsh, Norfolk, in the spring of 1922. The sale was an out-and-out 
sale made bona fide and for cash and was made in the ordinary course of business 
as customary in the district. The price of the crop was agreed at £3,000, which 
was paid in two instalments. It was agreed that the vendor was to cultivate and 
manage the crop in a good husbandlike manner, and ultimately to deliver the 
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potatoes to the defendant or his order. After the sale the potatoes were at the 
buyer’s risk. The agreement was not registered as a bill of sale. On Oct. 24 
1922, Mr. Brooks entered into a deed of arrangement for the benefit of his creditors, 
and the plaintiff, Joseph Stephenson, became the assignee under the deed. The 
potatoes sold under the document of May 12 covered an area of about one hundred 
acres, and at the date when the deed of arrangement was made over eighty acres 
were still in the ground. The remainder had been dug up and placed in clamps 
on the vendor's land. There was delay in delivery owing to the threat of a bank- 
ruptey petition. Then a dispute arose as to the ownership of the potatoes between 
the defendant and the plaintiff, who, as assignee, claimed them for the benefit of 
the creditors. Eventually, the defendant was allowed to remove them without 
prejudice to the plaintiff's legal rights in the matter. 

The plaintiff claimed for the benefit of the creditors the sum of £944, being the 
difference between the sum realised by the defendant on the sale of the potatoes, 
namely, £1,264, and the sum of £320, which was the sum reasonably expended by 
the defendant in removing the potatoes which would have been done by the vendor 
if the plaintiff's claim had not arisen, and claimed a declaration that the agreement 
of May 12, 1922, was a bill of sale and was void because it was not registered 
under the Bills of Sale Act, 1878. Surarman, J., held that the agreement of 
May 12, 1922, was a bill of sale which required attestation and registration, and 
was void as against the plaintiff for want of registration. The defendant appealed. 


Clayton, K.C., C. E. Dyer, K.C., and P. E. Sandlands for the defendant. 
E. W. Hansell and W. N. Stable for the plaintiff. 


SIR ERNEST POLLOCK, M.R., stated the facts, and continued: The question 
that arises is whether or not, under the Bills of Sale Act, 1878, the agreement of 
May 12, 1922, ought to have been registered as a bill of sale, or, in default of it 
having been so registered, whether it is avoided by virtue of s. 8. SHEARMAN, J., 
thought that the matter was concluded by cases which were cited to him, and said 
that he thought it was practically not open to him to decide otherwise than for the 
plaintiff unless he disregarded a decision which, though not technically binding on 
him, he was bound to regard with great respect. From that judgment this appeal 
is brought, and we have to consider the short point which I have indicated above, 
a point which is of some importance. 

Before I comment on the Act, I wish to make two general observations. The 
first is this: We are invited to consider what is the meaning of the Bills of Sale 
Act, 1878, by a close scrutiny of that Act and its predecessor, the Bills of Sale Act, 
1854, and we are asked to say that, inasmuch as there has been an alteration of 
the Act of 1854, we can, by superimposing the one Act on the other, come to a 
conclusion as to what the Act of 1878 means. It is quite clear that we are bound 
by the authorities which have been decided on the Act of 1854 so far as they are 
binding on this court and so far as they are material; but I do not accept the 
principle that a sort of parliamentary interpretation is to be placed on an Act by 
an examination of its clauses which differ from a previous Act, more particularly 
when the previous Act is repealed, as the Act of 1854 was repealed by s. 23 of 
the Act of 1878. Where there are two statutes which are to be read together and 
both are in force, there the principle no doubt is not infrequently applied, but the 
subsequent Act gives what is called a parliamentary interpretation to the previous 
Act. But the converse is now suggested, and we are invited to scrutinise and 
to interpret the Act of 1878 in the light of clauses which have been finally repealed 
by the Act which we have to construe. There is one other observation I wish to 
make. In having regard to the Bills of Sale Acts, there are some important and 
valuable observations referred to by Brett, J., in Brantom v. Griffits (1), made 
by the Court of Exchequer in Gough v. Everard (8) (2 H. & C. at p. 8), which 
may usefully be borne in mind. The Bills of Sale Acts were passed for the 
purpose of preventing fraud by means of concealed transfers of goods, and allowing 
a person who has made the transfer to remain in possession of the goods. with the 
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result that a possible creditor might be deceived in giving credit to z debtor who Y 
has apparently in his possession goods which might mislead the intending creditor. 
Potuock, C.B., said, in Gough v. Everard (8) (ibid.), that 
‘Gf any class of Acts ought to be construed strictly, it should be those which, 
having for their object the prevention of fraud, have in certain cases @ 
tendency to invalidate bona fide contracts. Where fraud does not exist, this BI 
Act should at all events receive no more than its true construction. 


It must be borne in mind that the decision which has been given might, instead 
of doing good, do a great deal of harm if instruments used in the ordinary course 
of business had their validity destroyed. 

As I have pointed out, this was a bona fide sale made in the ordinary course of 
business as is customary in the district. Rather more than forty-five years have om 
elapsed since the Act of 1878 was passed, and counsel for the plaintiff, who has 
had great experience in such matters, says that, save and except one unreported 
case, he does not know of one where an ordinary instrument of sale, like the 
present, has been suggested to be a bill of sale so as to be invalid if not registered. 
It is of some importance to note that this decision, if it stood, would have a very 
serious effect on the ordinary course of business in the district, because it would D) 
prevent what is a customary method of sale being adopted. 

I now come to the question whether or not the judgment of SHEARMAN, J., is 
right, and whether or not we are bound by the cases which have been cited. The 
matter stands in this way: I have already adverted to s. 8 of the Act of 1878, 
which avoids unregistered bills of sale as against a trustee in bankruptey. The 
interpretation of the Act is to be found in s. 4, and the expression ‘‘bill of sale” EI 
is defined in words which we have had read more than once. It is accepted by 
counsel for the defendant that, prima facie, the document of May 12, 1922, is one 
which would fall within the definition of the term in s. 4, and would, prima facie, 
be a bill of sale; but in s. 4 there is an exception to the wide embracing words 
with which that section commences. The exception is: 





‘‘but [the expression bill of sale] shall not include the following documents Fi 
. transfers of goods in the ordinary course of business of any trade or | 

ealling.”’ 
I do not think it is suggested by the plaintiff that this document is not a transfer 
within the meaning of those words. We know, from the evidence, that it was 
made in the ordinary course of the business of the trade. Is it, then, a transfer of 
‘“‘soods’’? It is said that it is not, because we have to look at the second portion G) 
of s. 4, where a definition is given of the words ‘‘personal chattels,’’ which are to 
mean ‘‘goods, furniture, and other articles capable of complete transfer by delivery, 
and (when separately assigned or charged) fixtures and growing crops... .”’ It is 
said that, inasmuch as the words ‘‘personal chattels’’ are defined to mean growing 
crops, but the exception in the earlier portion of s. 4 only covers transfers of |. 
goods, without particular reference to growing crops, the exception is not wide i 
enough to exclude the growing crops which are dealt with in the particular docu- 
ment, and in support of that argument attention is called to the difference between 
the wording of the Act of 1854 and the Act of 1878. 

I think it is important in a case which may have a far-reaching effect, to be as 
clear as possible and not to base one’s decision on matters which are unnecessarily ~~ 
intricate. In my judgment, accepting the admission on both sides that the I 
document of May 12 is, prima facie, a bill of sale, I am of opinion that this docu- 
ment is within the exception ‘‘transfers of goods in the ordinary course of business 
of any trade or calling.’ The case which was cited to and relied on by SHEARMAN, 
Jeras having an opposite effect was Brantom v. Griffits (1). I think it is clear 
ee A a there, and particularly Brerr, J., took as the basis of their decision 
capable of coniplets trentier bo dane ee nn 
SOY cmasiicad atiteriea by elivery and, therefore, they were not within the 

; - Dut, in reading that judgment, I cannot put any other 
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interpretation on it than that both judges accepted the view that the growing crops 
were goods, although they were not capable of complete transfer by delivery and 
so did not fulfil the actual words which had there to be construed. The case went 
up to the Court of Appeal, and the decision was there given by Cocxsurn, C.J. 
He deals with the point in question and comes to the conclusion that the words 
of the Act of 1854 ‘‘personal chattels’? are confined, in his opinion, to goods 
capable of present delivery and removal, and he says it is impossible that there 
can be a present delivery of growing crops. A growing crop is valueless, except 
so far as by its continuing growth it may hereafter benefit the purchaser. 

Those two decisions in the court below and in the Court of Appeal do not cast 
any doubt on the question whether or not the growing crops were goods in that 
particular case, but what they do say is that growing crops do not fulfil the second 
limb of the sentence that they have to fulfil, namely, ‘‘capable of complete transfer 
by delivery.’’ I cannot see that that case really militates against the view that the 
potatoes in the present case were goods. The point whether or not growing 
crops are goods at all is, I think, decided in Evans v. Roberts (4). There, there 
was a verbal agreement for the sale of then growing crops of potatoes, and it was 
held, and two judges expressly say so, that that sale was not the sale of an interest 
in or concerning land within the meaning of the well-known s. 4 of the Statute of 
Frauds, but was a contract for the sale of “goods, wares and merchandise”’ within 
s. 17; in other words, that court, and a strong court it was, held that growing crops 
were definitely within s. 17 of the Statute of Frauds, and within the word ‘‘goods.”’ 
That decision has held its position since the year 1826, and I think it is not only 
too late, but it would be very unfortunate, to upset it. I think it stands, and 
there is no reason to think that Brantom v. Griffits (1) cannot also stand, but that 
is a decision on the question whether or not growing crops fulfilled the words 
“capable of complete transfer by delivery.” 

There is another case, Tennant v. Howatson (2), in the Privy Council, with 
which I must deal. The decisions there are technically not binding on this court, 
although deserving of the greatest attention and respect. That was a decision on 
an Ordinance of Trinidad which combined the two Bills of Sale Acts of this 
country of 1878 and 1882. The Bills of Sale Act, 1878, deals with absolute bills 
of sale, bills under which a complete transfer is effected. The Act of 1882 dealt 
with conditional bills of sale, bills of sale which include mortgages on chattels and 
the like; but the Ordinance of Trinidad threw both those classes of instruments 
together for certain purposes, and the decision which was come to was that a bill 
of sale on crops actually growing at the time of execution was void for want of 
registration under the Trinidad Ordinance. The decision itself is not binding, nor 
does it appear to conclude the matter that we have to deal with in this case. Lorp 
Hosnovsse in the course of his judgment says (13 App. Cas. at p. 493) : 


“Their Lordships think that the word ‘goods’ in this context does not include 
growing crops. The expression ‘personal chattels’ is defined to mean ‘goods, 
furniture, other articles capable of complete transfer by delivery, and (when 
separately assigned or charged) fixtures and growing crops.’ If it were not for 
this express definition growing crops would not be personal chattels, and the 
word ‘goods’ is not at all calculated to include them.” 


For my part, I think that is a mistake. I do not agree with that pbabemtenh; il 
cannot agree with it because I think it was rightly decided in Evans v. Roberts (4) 
that ‘‘goods”’ is calculated to and does include growing crops. — But it is important 
to observe that Evans v. Roberts (4) was not cited to the Privy Council and the 
matter does not appear to have been discussed, and it may well be that that 
observation was made alio intuitu and without careful consideration of what the 
decisions had been and how far it had been decided that ‘goods ' included growing 
crops. Having regard to that mistake, or slip, in the judgment, it seems to me 
that the reasoning does not apply and ought not to bind this court in the con- 
struction of the statute of 1878. Having come to the clear conclusion that I have 
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on that, that there is really no authority for saying that the word ““goods’’ does 
not include growing crops, and relying on Evans v. Roberts (4), I am of opinion 
that the exception in s. 4 does except documents of this nature and, therefore, they 
need not be registered under the Bills of Sale Act, 1878. The result is that I hold 
that the declaration made by SHEARMAN, J., ought not to have been made and that 
the document of May 12, 1922, is valid, and, therefore, the appeal should be 


allowed. 


ATKIN, L.J.—I agree. [His Lordship stated the facts, and continued : } It 
is not disputed that the document was a bill of sale, that is to say, that it did in 
fact transfer the property in the goods mentioned in it, and it is not disputed that 
it was a bill of sale of personal chattels within the definition of personal chattels in 
the Act, because personal chattels are defined in s. 4 of that Act to include, when 
separately assigned, fixtures and growing crops, and this was a growing crop. But 
what is said is that the transaction was within the exception in the definition of a 
bill of sale, because it is said that it is a transfer of goods in the ordinary course 
of business of any trade or calling. Prima facie, I think there can be no doubt at 
all that, on the agreed statement of facts, this is a transfer in the ordinary course 
of business of any trade or calling, and the question is whether it is a transfer of 
goods. It is said that by looking closely at the definition of ‘personal chattels’’— 
there is no definition of ‘‘goods’’—and ‘‘bills of sale’’ in the Act in question, one 
is forced to come to the conclusion that the word ‘‘goods’’ does not, in that statute, 
include in any connection growing crops. I think that that contention is wrong. 
There can be no question, it appears to me, that, apart from some special use in a 
special Act of Parliament, the word ‘‘goods’’ is a word that is wide enough to cover 
what are known as industrial growing crops. The word ‘‘goods’’ as defined in the 
Sale of Goods Act, 1893, which it is to be remembered is in fact a codifying Act, 
in terms includes, in the definition of ‘‘goods,’’ industrial growing crops, and that 
definition is nothing new. 

It is quite plain from Evans v. Roberts (4) that the term at that time was con- 
sidered by those great lawyers to include industrial growing crops, and there is 
further authority—Brantom v. Griffits (1) and Marshall v. Green (5). The latter 
was a case of the sale of growing timber, and the decision was that a sale of growing 
timber to be taken away as soon as possible by the purchaser is not a contract for 
the sale of land within s. 4 of the Statute of Frauds, and it was held that the case 
was within s. 17 of the Statute of Frauds. There are only two passages that I 
wish to read, and one of them incorporates a passage from a great authority. In 
giving judgment, Lorp Cotermcer, C.J., says (1 C.P.D. at p. 39): 


“I find the following statement of the law with regard to this subject, which 
must be taken to have received the sanction of that learned judge, Str Epwarp 
Vaucnan Wriiuiams, in the notes in the last edition of Writ1ams’ SAUNDERS 
upon the case of Duppa v. Mayo (6) (1871 Edn.) at p. 395: 


‘The principle of these decisions appears to be this, that wherever at the 
time of the contract it is contemplated that the purchaser should derive a 
benefit from the further growth of the thing sold from further vegetation 
and from the nutriment to be afforded by the land, the contract is to be 
considered as for an interest in land; but where the process of vegetation is 
over, or the parties agree that the thing sold shall be immediately withdrawn 
from the land, the land is to be considered as a mere warehouse of the thing 
sold, and the contract is for goods. This doctrine has been materially 
qualified by later decisions, and it appears to be now settled that, with 
respect to emblements or fructus industriales, &e., the corn and other growth 
of the earth which are produced not spontaneously, but by labour and 
industry, a contract for the sale of them while growing, whether they are 
in a state of maturity or whether they have still to derive nutriment from 
the land in order to bring them to that state, is not a contract for the sale 
of any interest in land, but merely for the sale of goods.” *’ 


Bo 
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Brett, J., who also gave judgment in Brantom v. Griffits (1), says (ibid. at p. 42): 


“Certain tests have been judicially agreed on with regard to this question, 
many, if not all, of which are contained in the note to Duppa v. Mayo (6), in 
the last edition of Wimu1ams’ Saunpers, which has the authority of that 
profound lawyer, the late Sir E. V. Williams.”’ 


Then he proceeds to deal with the matter. He talks about the cases where the 
vendor is to deliver, and then the class of cases where the purchaser is to take 
the thing away himself (ibid.) : 


‘In such a case where the things are fructus industriales, then, although they 
are still to derive benefit from the land after the sale in order to become fit 
for delivery, nevertheless it is merely a sale of goods, and not within the 
section.”’ 


I think there can be very little doubt that the word ‘‘goods’’ is one of the widest 
terms that can be used to describe personal property. In connection with the 
word ‘‘chattels’’—goods and chattels—I think it is admitted that it covers in sub- 
stance the whole of personal property, and, as far as I know, nobody has been 
able to draw a real distinction between goods and chattels; they are over and over 
again stated as synonymous. A writ of fi. fa. is a writ directed to the sheriff to 
levy on the goods and chattels of the debtor, and it is quite plain on that writ that 
a sheriff has to, and is entitled to, levy on growing crops. The right of an executor 
is to deal with the goods of a testator, and execution against an executor in respect 
of the debt of the testator would issue de bonis post beneficium and that expression 
‘‘the goods of the testator’’ would include industrial growing crops. Therefore, in 
the ordinary use of the word ‘‘goods,”’ it is clearly wide enough to include industrial 
growing crops. Here you have an exception from the necessity of registration 
which is put in for the purpose of protecting trade, in order that the provisions as 
to registration should not be a hindrance and an embarrassment to trade, and it is 
quite plain that there is a trade and always has been a trade in this country in 
industrial growing crops. 

In these circumstances, I can see no reason for giving a meaning to the word 
‘“‘goods’’ which is much more restrictive than the ordinary meaning of the word in 
law, and a meaning which would defeat what appears to be the obvious intention 
of the legislature. If we are driven by the words in the Act of Parliament to come 
to the conclusion that that restrictive meaning must necessarily be put on the 
words, we must do it, but I find nothing in the Act of Parliament which drives me 
to that conclusion. I am not going to try to give a clear and distinct terminological 
meaning to all the different phrases that I read in the definitions of ‘‘bill of sale”’ 
and ‘‘personal chattels’’ in the Act, because it is quite plain that the draftsman 
of that Act, following the drafting of the Act of 1854, had not in his mind to draw 
a clear distinction in the use of these phrases, so that the words could not possibly 
overlap. For instance, one takes this phrase—and it appears to me on the whole 
to be an example of the very worst definition that I, personally, have ever found 
or heard of in any work—‘‘the expression ‘personal chattels’ shall mean goods, 
furniture, and other articles capable of complete transfer by delivery.”’ Now, 
chattels and goods mean the same thing. Furniture, quite plainly on any meaning 
of ‘‘goods,”’ is goods, and articles capable of complete transfer by delivery are 
goods. So that, when that particular expression is used, it appears to me to be 
quite impossible to draw an inference that by “‘goods’’ there is meant some species 
of chattels which is narrower than ordinary chattels and which does not include 
furniture and apparently does not include other articles—whatever that may mean 
—than goods and furniture which are capable of complete transfer by delivery. 
Again, there is the use of the word ‘‘goods,’’ as is pointed out by counsel for the 
plaintiff, in the definition of ‘‘bill of sale.’ “Bill of sale, it says, shall include 
bills of sale, assignments, . . . declarations of trust without transfer. Then it 


says, 
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- 


“inventories of goods with receipt thereto attached, or receipts for dase 
moneys of goods, and other assurances of personal chattels, and also saben ts) 
attorney, authorities, or licences to take possession of personal chattels S 
security for any debt, and also any agreement, whether intended or not to” : 
followed by the execution of any other instrument, by which a right in equity 
to any personal chattels, or to any charge or security thereon, shall be 


” 


conferred. ... 


Counsel Says; and I think says sla truth, ae ot Mabon 
with receipt thereto attached’’ are put in the Act o ; g 

1854 what is used is ‘‘goods,’’ and further on they talk of assurances of personal 
chattels, and, therefore, goods must mean something other than personal chattels. 
If one can draw any logical inference from the words there, well and good, but I 
have pointed out that if ‘‘soods’’ in that phrase is to be treated as the same thing 
as ‘‘goods’’ in the definition of ‘personal chattels," and one is to exclude from 
‘“‘soods"’ the words that are used in collocation with that as being something 
different from that, then it would follow that ‘‘goods’’ in the definition of ‘‘bill of 
sale’? does not include furniture and other articles capable of complete transfer 
by delivery. If there is one thing that quite plainly is intended to be covered by 
‘inventories of goods with receipt thereto attached,’’ I should imagine it would 
be furniture, and again one is driven to the conclusion that, in this definition, the 
word ‘‘goods”’ is used in its largest sense; I think it is used with the same effect 
as saying ‘‘ ‘inventory’ shall mean personal chattels, furniture and other articles 
capable of complete transfer by delivery,’’ and so on. In these circumstances, the 
mere fact that one has, in defining ‘‘personal chattels,’’ said that it is to mean 
goods capable of complete transfer by delivery, and then have added the words 
‘‘(when separately assigned or charged) fixtures and growing crops,’’ is no indication 
of the intention by the draftsman, and, therefore, of the legislature, that those 
words specifically mentioned are not also included in the word ‘‘goods,”’ just as 
furniture may be included in the word ‘‘goods,”’ and, I think, one is driven to that 
conclusion by the necessary use of the language. It appears to me that one is 
very far indeed from getting a necessary meaning of ‘‘goods”’ in the words ‘‘transfer 
of goods,’’ which would so cripple trade and would be so entirely different from the 
ordinary meaning of the word ‘‘goods’’ when used in law. 

Brantom v. Griffits (1) appears to me, so far from being an authority in favour 
of the plaintiff, to be an authority in favour of the defendant. It is a decision by 
at least two of the judges there that the word ‘‘goods’’ did include growing 
crops, but inasmuch as the growing crops were not capable of immediate delivery, 
they were not within the definition in the Act. The only other case which it is 
necessary to mention is Tennant v. Howatson (2) in the Privy Council. I think 
it is sufficient to say that that case can be supported. It is not necessary for us 
to say whether it can be supported or not, because it is not binding on us, but it 
can well be supported on the grounds which, I think, are given in the judgment, 
namely, that this was not a transfer within the ordinary course of trade. But 
Lorp Hosnouse did say that, if it were not for this express definition, growing 
crops would not be personal chattels, and the word ““soods"’ is not at all calculated 
to include them. Unless that is meant to have some express reference to the actual 
words of the Trinidad Ordinance, it appears to me, with the very greatest respect, 
that that expression does not, in fact, convey the meaning of those words according 
to established authority, and I do not think the case can be cited as authority for 
the proposition, which, apparently, is contained in that particular phrase. To my 
mind, this is a case where the transaction is at any rate within the protecting words 
in the Bills of Sale Act. A transaction of this kind, in my view, never has been 


and never was intended to be within the Bills of Sale Act, and I think, therefore, 
the appeal should be allowed. 


SARGANT, L.J.—I am of the same opinion. The question here is whether this 
agreement for the sale of potatoes comes within the phrase ‘‘transfer of goods in 
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the ordinary course of business of any trade or calling,’’ those words denoting an 
exception from the expression ‘‘bill of sale’’ as defined by the Bills of Sale Act, 
1878. That all the terms of that definition, except the phrase ‘‘goods,’’ are amply 
fulfilled in this case, appears by the admissions that have been made, and, there- 
fore, this agreement must come within the exception, unless we are to hold that 
‘‘goods”’ in that phrase does not extend to and include growing crops. Apart from 
the Act itself, there can be no question, I think, that ““soods’’ would include 
growing crops. Growing crops, of course, pass to the executor as against the heir. 
To refer to one case only, Evans v. Roberts (4), it has been held that growing crops 
are within the phrase *‘goods and merchandise"’ in the Statute of Frauds, and, 
therefore, apart from some special language in the Bills of Sale Act itself, it seems 
to me that we are driven to the conclusion that these words are satisfied by a sale 
of growing crops. 

The learned judge has come to the conclusion that ‘“‘goods’’ does not include 
growing crops under the previous legislation, on the strength of Brantom v. 
Griffits (1). With great respect to the learned judge, I think that he has mis- 
apprehended the force of the reasoning of the Court of Appeal in that case. 
Whether it amounts to an actual decision or not, that growing crops are goods, it 
seems to me to be, at any rate, a recognition of the view that, prima facie, growing 
crops are within the expression ‘‘goods.’’ The decision there was based on the 
other words in the definition of the Act, on the ground that growing crops were 
not capable of complete transfer by delivery. So far, therefore, as that case is 
concerned, it seems to me to support the view of the defendant rather than that 
of the plaintiff. That being so, we have to consider whether there is any such 
special language in the Act of 1878 as would prevent the broad prima facie meaning 
being given to the word ‘‘goods”’ so as to include growing crops. In my judgment, 
there is nothing sufficient for that purpose. It is quite true that, both in the 
definition of personal chattels and in the definition of bill of sale, we have a large 
number of words introduced by way either of definition in the one case, or by way 
of showing what the word includes in the other case. Those words seem to me to 
be a mass of words thrown together without any very logical distinction between 
them; they overlap, in my judgment, in very many respects. It cannot possibly 
be taken that they are what may be called the logical definition of a number of 
species which together make up the genus. To make such a definition would, I 
think, probably be beyond the powers of the draftsman of any Act of Parliament, 
certainly this Act of Parliament, and all other Acts of Parliament that I have seen 
have never attempted to do anything of that sort. I think that any argument 
which is founded on any supposed contrast between the various subjects or subject- 
matters which are brought within these definitions is not to be relied on. I think 
that ‘‘transfers of goods in the ordinary course of any trade or business”’ is a 
phrase which has to be given its prima facie meaning, and it cannot be limited by 
any such process of elaborate investigation of the special phrases used with regard 
to the definition of a bill of sale and with regard to the definition of the expression 
‘personal chattels.”’ 

That being so, there is only one other matter that has to be noticed, and that 
is the judgment of the Privy Council in Tennant v. Howatson (2). Now the main 
reason for the decision, the reason on which it was mainly based, was this: that 
the transaction in question was not a transaction in the ordinary course of business. 
When giving the judgment of the council, Lorp Hopnouse did undoubtedly, in the 
midst of stating the main reasons for his decision, add, as a sort of pendant, this 


remark (13 App. Cas. at p. 494): 
“Tf it were not for this express definition growing crops would not be personal 
chattels, and the word ‘goods’ is not at all calculated to include them. 

It seems to me that that was a mere dictum, and was a slip. I notice that no 


argument to that effect had been addressed to him by counsel for the appellants 
and neither Brantom v. Griffits (1) nor Evans v. Roberts (4) had been referred to 
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at all, so that the matter was one that had never been actually before the tribunal, 
and it was quite unnecessary for the purposes of the decision to arrive at that 
conclusion. In my judgment, therefore, that must be looked on as @ slip and not 
as really being an authority to be relied on. I do notice that in the two passages 
in Rrep oN THE Brzs or Sate Acts (13th Edn.), where this case 1s referred to, it 
is not referred to as an authority for the wide proposition that the word goods 
does not include growing crops. It is referred to merely as an authority for this, 
that, in the particular case, the transaction in question was not a transaction in 
the ordinary course of business. Aja 
Solicitors: Smiles & Co., for Mossop & Mossop, Holbeach; Smith, Rundell, Dods 
& Bockett, for Calthrop & Leopold Harvey, Spalding. 
[Reported by J. L. Dentson, Esq., Barrister-at-Law.] 





CUSTOMS AND EXCISE COMMISSIONERS v. GRIFFITH 


[Court or AppraL (Bankes, Scrutton and Sargant, L.JJ.), February 20, 21, 1924} 


[Reported [1924] 1 K.B. 735; 93 L.J.K.B. 791; 131 L.T. 111; 
88 J.P. 85; 40 T.L.R. 444; 68 Sol. Jo. 683] 


Licensing—Licensed premises—Defined part of building—No exclusive access 
from street—Direct communication with other, unlicensed, parts of building 
used for public resort—Restaurant in department store—Licensing (Con- 
solidation) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 24), s. 70 (1). 

A new on-licence can be granted in respect of premises which consist of a 
part, defined by metes and bounds and not having any exclusive access from 
the street, of a comprising building, the occupier of which is the applicant 
for the licence, although such part is in direct internal communication with 
other parts of the building which are used for public resort. 

Where, therefore, a licence was granted in respect of a restaurant in a 
department store, 

Held: there was nothing in the Licensing (Consolidation) Act, 1910, which 
limited the meaning of ‘‘premises"’ to a complete building, so that the licensing 
of the restaurant, even although it had internal communication with unlicensed 
premises, was not prohibited. 

Per Scrurton, L.J., and SarGant, L.J.: Section 70 of the Licensing (Con- 
solidation) Act, 1910 [see now s. 133 of the Licensing Act, 1953], which 
provides that ‘‘a person shall not make or use. . . any internal communication 
between any licensed premises and any premises, not being licensed premises, 
which are used for public . . . resort,’’ refers to internal communication made 
or used after the granting of the licence in respect of the licensed premises. 

Per Bankes, L.J., and Scrurton, L.J.: The question whether control over 
licensed premises situated within a larger building can adequately be kept by 
the police is a matter for the discretion of the justices when considering whether 


or not to grant the application for the licence and is not a prohibition against 
any such licence being granted. onl 


" bgt As to licensed premises generally, see 22 Hauspury’s Laws (8rd Edn.) 
547-549, 557, 558, 559-562, 678-680; and as to the discretion of licensing justices, 
see ibid., pp. 525-527. For cases see 30 Diarst (Repl.) 26, 27 et seq., 45-48. 


For Licensing Act, 1953, see 83 Hansnury’s Sratures (2nd Edn.) 142. The 
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procedure on an application for a licence is now that provided in Sched. III, Part I 
to the Act. i 


Appeal from an order of the Divisional Court (Lorp Hewart, C.J., Sankey and 
Sauter, JJ.) upon a Case stated by the confirming authority for the county of 
London. 

The respondent Griffith was the secretary of Harrods, Ltd., who carried on a 
retail business at their premises at Brompton Road, Hans Road, Basil Street, and 
Hans Crescent, in the parish of Kensington, in the county of London. The 
premises comprised a large block of buildings, all under one roof or roofs, and 
access could be obtained from any part of the premises to any other part without 
the necessity of going into the public street. The premises consisted of a basement, 
ground floor, and four other floors, and contained numerous departments where a 
large variety of goods and commodities were sold. On the fourth floor of the 
premises there was a restaurant for the use of the public, and access to the 
restaurant could only be obtained by lifts or by staircases, two of which involved a 
necessary, and two of which permitted an optional, passage through other depart- 
ments. No part of the fourth floor other than that occupied by the restaurant 
was open to the public. There was no structural separation between the restaurant 
and the remainder of the premises occupied by Messrs. Harrods and used by them 
for their general business. The departmental manager, Mr. Miln, was, on behalf 
of the company, licensed to sell wine and spirits for consumption ‘‘oft’’ the premises 
in wholesale or retail quantities. The off-licence department to which the public 
had access consisted of two counters with storage space under and at the back of 
the counters on the ground floor close to the corner of Brompton Road and Hans 
Road. In connection with the off-licence there was a large cellar in the basement 
on the Hans Road side of the property, to which the public had no access. This 
cellar was used in connection with the off-licence and (except as hereinafter stated) 
it was not used or intended to be used in connection with the restaurant. The 
course of business in connection with the restaurant was intended to be as follows : 
On that floor and as part of the restaurant there was a store room, and customers 
taking intoxicating liquors in the restaurant would be served solely from that store 
room. ‘The store would be replenished daily from the off-licence cellar, just as the 
rest of the requirements of the restaurant were satisfied daily by supplies drawn 
from the other departments, but except to that extent the stock in the cellar would 
not be used at all in connection with the restaurant. This practice had been 
followed since May, 1922, in connection with the wine licence hereinafter referred 
to. The communication from the basement cellar to the restaurant by means of 
which the stock in the restaurant would be replenished daily was by means of a 
goods lift which ran from the basement, close to but not inside the cellar, up 
through the various floors to the restaurant, and this lift would be used not only 
for intoxicating liquors but also for supplies of any sort going up to the restaurant. 

At the general annual licensing meeting of the Kensington justices in February, 
1922, a wine ‘‘on”’ licence was granted to the respondent in respect of the restaurant 
and was duly confirmed. Under the authority of this licence wine had been sold 
for consumption on the premises in the restaurant since May, 1922. On Jan. 5, 
1923, the respondent, intending to comply with the requirements of s. 15 (1) (ec) (d) 
of the Licensing (Consolidation) Act, 1910 [see now Licensing Act, 1953, s. 5 (1), 
Sched. III, Part 1, para. 1], gave notice of his intention to apply for the grant of 
him to hold an excise licence to sell in the restaurant 
by retail any intoxicating liquor which might be sold under a publican’s licence for 
consumption either on or off the premises. At their adjourned general annual 
licensing meeting held at Kensington on Feb. 27, 1923, the licensing justices 
granted to the respondent the licence applied for, hereinafter referred to as the 
‘new licence.’’ The new licence was expressed to be granted subject to the pay- 
ment of £500 as monopoly value which was fixed by the licensing justices and the 
ing authority on the assumption that the new licence covered the restaurant 


a justices’ licence authorising 


confirm 
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only and did not include any sum in respect of the sale by retail of intoxicating 
liquor for consumption off the premises. If the new licence could not lawfully be 
granted for the restaurant only, but would have to be granted for the whole of the 
premises, subject to restrictions as to the parts where, and the conditions on which, 
the sales would take place, the sum payable for monopoly value would be largely 
in excess of this amount. At the meeting of the confirming authority for the 
county of London, held at the Sessions House, Newington, on April 80, 1923, the 
respondent by his counsel applied for a confirmation of the new licence, and 
the appellants, the Commissioners of Customs and Excise, appeared by their repre- 
sentative and were heard upon the question of the legality of the new licence and 
the monopoly value, and the facts above stated were either proved or admitted. 
The appellants contended that the confirming authority had no jurisdiction to con- 
firm, and could not lawfully confirm, the new licence, as it was not lawful for the 
licensing justices to grant a licence covering the restaurant only, it being contended 
by the appellants that, if any new licence were granted to the respondent, the whole 
of the premises of Harrods Stores should be included in that licence and the 
monopoly value increased accordingly. The respondent contended to the contrary, 
and that the new licence was valid and ought to be confirmed. The confirming 
authority decided to make an order confirming the new licence subject to the 
opinion of the High Court upon the question of law whether the new licence could 
lawfully be granted by the licensing justices in the form in which it was. 

By s. 70 of the Licensing (Consolidation) Act, 1910 [see now s. 133 of the 
Licensing Act, 1953] : 


‘*(1) A person shall not make or use or allow to be made or used any internal 
communication between any licensed premises and any premises, not being 
licensed premises, which are used for public entertainment or resort, or as a 
refreshment house. (2) If any person acts in contravention of this section, he 
shall be liable to a fine not exceeding £10 for every day during which the 
communication remains open, and in addition shall, if he is the holder of a 
justices’ licence, forfeit that licence.”’ 


The Divisional Court held that s. 70 of the Act of 1910 did not prohibit the 
justices from granting a licence prescribed by metes and bounds to a place like the 
restaurant under discussion. The object and intent of s. 4 of the Finance Act, 
1911, which was substituted for the definition of the word ‘‘premises’’ in s. 52 of 
the Finance (1909-10) Act, 1910, was for an entirely different purpose from that of 
granting a licence, viz., that of excise—and was not meant to limit the rights of 
the justices. Therefore, the discretion of the justices as to granting a licence was 
not fettered by the other sections cited, and there was nothing in law to prevent 
them granting the licence they did to the room in question, nor was their juris- 
diction confined to either granting a licence to the whole of Messrs. Harrods’ 


premises, or not granting one at all. Their decision as to the monopoly value was 
correct. The Crown appealed. 


The Solicitor-General (Sir H. Slesser, K.C.), Bowstead, and F. G. Enness for 
the Crown. 


Sir H. Curtis Bennett, K.C., Travers Humphreys, and St. John Hutchinson for 
the respondent. 


BANKES, L.J.—This is an appeal upon a Special Case stated by justices, and 
it undoubtedly raises an important question under the licensing laws which does 
not seem to have come before the courts on any previous occasion for a direct 
decision. The question raised may, I think, be stated thus: Can a licence be 
lawfully granted by justices to a person for a defined part of a building, which 
part is in direct internal communication with all the other parts of oe same 
building, and the whole building is occupied by the person applying for the licence? 
The case arises in reference to Messrs. Harrods stores, and I lie say distinctly 
at once that the only question that we have to decide is a nen question of law 
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upon the construction of the statute. We have nothing to do, and need say 
nothing, in reference to the general policy that the legislature might adopt in 
reference to such a question. 

The Licensing (Consolidation) Act, 1910, consists to some extent of new legis- 
lation, but mainly it incorporates in one statute existing legislation by introducing 
sections taken verbatim from earlier Acts. In other instances it introduces in 
new language the substance of provisions which existed in earlier statutes. I doubt 
whether the legislature, in using the language they did, ever contemplated that 
any application would ever be made for the licensing of a separate part of a 
building, if the separate part was such a part as exists in Harrods Stores. But 
that is not the question. The question is whether, upon the true interpretation 
of the statute, it has forbidden the granting of a licence to such‘a part of a building. 
The argument for the Crown is that upon a true construction of the statute the 
court ought to hold that it has forbidden the granting of such a licence so that 
the licensing justices had no discretion to grant the licence which they in fact 
granted. It is said: ‘‘You must consider the statute as a whole and gather its 
intention from the language used and from the safeguards which are imposed by 
it against any abuse of its provisions.’’ I accept that test to the full. Reading 
the statute as a whole, one is struck at once with the fact that the legislature at 
times speaks of ‘‘premises’’ as licensed, and in other parts indicates that it is not 
the premises at all that are licensed, it is a person who is licensed in respect of 
defined premises. Undoubtedly, when you look closely at the statute, it is clear 
that what the legislature provides for is the granting of a licence by justices to a 
person in respect of defined premises; and one gathers that from reading s. 9 and 
s. 15 of the statute together. Section 9 [see s. 4 of Licensing Act, 1953] provides : 


“Subject to the provisions of this Act, the licensing justices may at their 
general annual licensing meeting grant justices’ licences to such persons as 
they, in the execution of their powers under this Act and in the exercise of 
their discretion, deem fit and proper.”’ 


So it is plain that the licence is to a person. Then, when one comes to s. 15 
[s. 5 (1) and Sched. III, Part 1, para. 1, of Act of 1953], one finds that a person 
applying for a new justices’ licence must comply with certain conditions, and those 
conditions include not only certain advertisements, but the depositing with the 
clerk of the licensing justices of a plan of the premises in respect of which the 
application is made. 

In this particular case, application was made for the sale at a defined part of 
Messrs. Harrods’ premises, which are situate on the fourth floor, and which, 
together with a room on the fifth floor immediately commmunicating, are known 
by the name of the Georgian Restaurant. The application was for a licence 
authorising the applicant to hold an excise licence to sell in that restaurant, by 
retail, any intoxicating liquor which can be sold under a publican’s licence for 
consumption either on or off the premises. The Case Stated by the justices sets 
out that this particular part of Messrs. Harrods’ premises is in immediate and 
direct communication with all the other parts of the building, and has no separate 
staircase of its own leading to the outer air, although there is a staircase which 
enables a person to go straight from the street to the restaurant without passing 
through any other parts of the stores. That is the character of the particular 
portion of the building in respect of which the licence was applied for; and after 
hearing the applicant, a licence was granted in this form : 


‘‘A justices’ licence authorising the applicant to hold an excise licence to sell 
by retail at the licensed premises, situate at the refreshment rooms forming 
the fourth floor of certain houses and premises situate at Nos. 13 to 85, Hans 
Road, in the parish of Kensington, aforesaid, and other, the premises con- 
nected therewith, known as Harrods’ Georgian Restaurant, any intoxicating 
liquor which may be sold under a publican’s licence for consumption either on 


or off the premises.’ 
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The justices attached certain conditions, one being that the intoxicating liquor 
was to be sold or consumed only between 12 noon and 3 p.m. Another has regard 
to the character of the building in which the sale is to be carried on, and a pro- 
vision that the premises shall be closed on Sundays and public holidays. Tt is 
to that licence that objection is taken, and it is said the justices had no jurisdiction 
to grant it. It appears that the question in reference to the justices right to 
grant this licence arose in connection with a matter which is quite extraneous to 
the present inquiry, and that is in reference to the monopoly value. The justices 
had fixed the monopoly value at £500, payable in two annual instalments. It so 
happens that Messrs. Harrods hold an off-licence in respect of some apparently 
undefined portion of their premises, and some ingenious person came to the con- 
clusion that, in those circumstances, the monopoly value ought to be arrived at, 
not by a consideration of the value of the new licence which had been granted by 
the justices, but by a consideration of the fact that, after the new licence had been 
granted, Messrs. Harrods would hold two licences in respect of these premises, 
and that fact ought to be taken into consideration in arriving at the monopoly value. 
But, having been raised in that way in the first instance, the question passed into 
the second stage, which is the only one we have to consider—that is, whether or 
not the justices had the right under the statute to grant this licence. 

I quite assent to the Solicitor-General’s argument relating to the importance of 
considering the practicability of police supervision in the event of any such licence 
as this being granted, but with submission to his argument, I do not think that 
that point really depends upon the construction of the statute so much as upon 
the matters which the justices should take into consideration in the exercise of 
their discretion. If they came to the conclusion that the granting of a licence to 
any particular part of a premises would lead to real difficulty in relation to police 
supervision, or that the character of the business to be carried on was such that 
it required constant or frequent police supervision, that ought to influence their 
judgment to a very material extent, but, in my opinion, it is not really a guide, or 
to any extent a guide, to the construction one ought to put upon this statute, 
having regard to the language which is used. There are three sections which can 
be properly referred to as indicating the intention of the legislature in reference 
to this matter. There is, first of all, s. 15, to which I confess I attach considerable 
importance, although I do not think at the stage at which this matter has arrived 
it is one which ought to govern our decision. I have already referred to that 
section and the matters with which a person applying for a new justices’ licence 
has to comply. Among those provisions there is a provision that before applying 
for the licence a certain period of notice must be given by affixing, between the 
hours of ten in the morning and five in the afternoon of two consecutive Sundays, on 
the door of the premises in respect of which the licence is being applied for a notice 
of the applicant’s intention to apply for a licence. If application is made in respect 
of premises to which there is no door which can possibly be said to comply with 
the statute upon which a notice can be fixed, I myself should be inclined to say 
that those are premises to which a licence cannot, under the statute, be granted, 
and, in the present case, I think, considerable argument might have been addressed 
to the justices on the point that the notice given was not a sufficient notice because 
the door to which the notice was affixed was not, within the meaning of the statute, 
the door of the premises. But that is not a pure question of law. I think it is 
Sse ere vrs and partly a question of law, and the question we have to 
meee ca . iets vient ised was originally given, or whether the justices 
is Sait te ty aay * aire ve Was a good notice. All we are asked to 
oe nied e se aa = fom ewies in granting the licence, no point 
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s. 133], and here again I think a difficulty arises. I am not sure that all the 


members of the court entertain the same view as to the construction of this section. 
The section provides : 


oe 

A person shall not make or use or allow to be made or used any internal 
communication between any licensed premises and any premises, not being 
licensed premises, which are used for public entertainment or resort. . . .”’ 


The argument upon that is, first, as to construction, that the section includes, not 
only the making of a new internal communication, but the using of an existing 
internal communication, and it is said that Messrs. Harrods is a place used for 
public resort, if not for public entertainment, and that, therefore, if this licence 
is allowed to stand, the licensee will be de die in diem, committing an offence 
against the statute by allowing communication from this restaurant with the rest 
of Messrs. Harrods’ unlicensed premises to be used. Personally, I think that the 
section does refer to the using of an already existing communication—that is to 
say, already existing at the time of the granting of the licence—as well as to the 
using of a newly made or subsequently made communication. But in reference 
to the value that this section has upon the construction of the whole statute, my 
opinion is that, if it be true that the statute does not forbid the granting of such a 
licence as this, it follows that this section is practically a brutum fulmen in 
reference to any prosecution, because I cannot conceive it possible that, in reference 
to communications already existing and disclosed to the justices at the time of 
making the application, there ever would be any prosecution for the using of such 
communications, or, if there was such a prosecution, there would be the slightest 
possibility of anything more than a conviction for a purely technical offence. I do 
not think that this section can have the value attributed to it, even upon the 
construction which I think it ought to bear, in reference to the interpretation of 
the statute as a whole, it being plain that nowhere, from first to last, does the 
statute in terms forbid the granting of such a licence as this. 

Then it was said that s. 81 (1), by authorising the police at all times to enter 
any premises for the purpose of preventing any infringement of the statute, implies 
that the licensed premises must immediately join the street, so that there may be 
no intervening non-licensed premises over which the police would have no authority 
to pass. As I have previously said, I recognise the importance of police super- 
vision of licensed premises, but at the same time I do not think that the suggested 
difficulty has any application to the jurisdiction of the justices to grant the licence 
—it is rather a matter for them to take into consideration in particular cases when 
exercising their discretion as to granting or refusing the licence. That section, 
therefore, does not really throw any light on the matter before us. 

Taking the statute as a whole, one does not find in it any indication that the 
legislature forbids the granting of such a licence as this, and that there is nothing, 
either in the language of the section or in the policy of the legislature as indicated 
in the statute, which should lead the court to say that inferentially the legislature 
forbade the granting of such a licence. I think, therefore, treating the matter as a 
pure question of law, we must say that the decision of the Divisional Court was 
right. The appeal fails and must be dismissed. 


SCRUTTON, L.J.—In the form in which this appeal comes before this court, it 
raises a question of considerable general importance, which is not quite the same 
question as was considered in the court below. In a large block of buildings known 
as Harrods Stores, the public have access to a considerable portion of the fourth 
floor and part of the fifth for the purposes of a restaurant. The justices have 
granted a licence between certain hours in the middle of the day to sell intoxicating 
liquors in the licensed premises situate at the refreshment room forming the fourth 
floor of certain houses and other premises connected therewith, known as Harrods 
Georgian Restaurant, but they have stated a Special Case on the question whether 
they have the power to grant such a licence, it being contended by the Crown that, 
if any licence were granted to the respondent, the whole of the premises of Harrods 
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Stores should be included in the licence. As stated in the Case, the question went 
on: ‘‘and the monopoly value increased accordingly.’’ Before the justices and 
the court below great stress was laid on the question of monopoly value, because 
it appeared that, besides the Georgian Restaurant, Harrods had an off-licence in 
another part of the premises, and it was suggested that that should be taken into 
account and, therefore, the monopoly value should be considerably increased. I 
gather, however, that when this case had got to the Divisional Court, Departments 
of the government other than those concerned with finance woke up and said: 
‘There is a much more serious objection, in our view, than any question of money 
to the granting of this licence; we desire to have the question argued whether you 
can grant a licence to part of a building or whether the licence must be granted to 
the whole building.’’ The Solicitor-General, therefore, has intentionally abstained 
from arguing any question here connected with monopoly value and the effect of 
the off-licence in another part of Harrods’ premises, and has confined his argument 
to the contention that it is not in the power of the magistrates to grant a licence 
to part of a building, there being internal communication in the building between 
the licensed part and the rest of the building. The question was put to him: 
Supposing that the part of the building sought to be licensed is like a flat, a com- 
pletely severed tenement, whose only community with other severed tenements in 
the building is a common staircase, and I think he was inclined to admit that such 
a completely severed tenement might have a licence though it was included in a 
larger building, but he argued that in this case there was no such severed tenement. 
The restaurant communicated with the rest of Harrods Stores in a number of ways 
—two lifts and two staircases—so that you could not describe it as such a separate 
tenement that a licence might be granted to it. 

Whether the magistrates have or have not power to grant such a licence, quite 
apart from the question whether in their discretion they should do so, appears to 
me to turn on the meaning to be put on the word ‘‘premises’’ in the Licensing 
(Consolidation) Act, 1910. While s. 9 of that Act [s. 4 of the Act of 1953] talks 
about a licence granted to a person, it is quite clear that the licence is not merely 
a personal licence; it is a personal licence fettered by locality, in that it is only 
a licence to a person to sell in a defined locality. Section 15 (1) (d) [Sched. III, 
para. 1, to Act of 1953] refers to ‘‘the premises in respect of which the application 
is to be made,”’ and s. 87 [s. 6 (3) of Act of 1953] speaks of it as ‘‘premises shall 
not be qualified to receive a justices’ on-licence unless’’ they comply with certain 
requirements. What is meant by ‘‘premises’’? The word ‘‘premises”’ is singularly 
vague ; etymologically it is the things that have gone before; it is frequently used 
in conveyances as simply referring to the parcels which have preceded, which are 
spoken of as ‘‘the premises,’’ and, in that capacity, it frequently includes land. 
In rating enactments ‘“‘premises’’ frequently includes lands with no buildings on 
them, and I do not find anything in the Licensing Act which limits ‘‘premises’’ to 
a complete building. If you can have a defined part of a building, defined by 
metes and bounds, to use one of the expressions that have been used, in my view 
you can have premises which can be licensed, if the justices think they are 
structurally adapted to the class of licence which is required. I can quite under- 
stand, as my Lord has said, that the justices will be very slow to grant licences 
to parts of buildings included in a large building, because of the difficulty of 
effective supervision by the police of a part of a building which may have several 
ane and entrances which cannot all be watched. That is the class of objection 
+ecetes ee ieetiees by the police when it is pointed out that, besides 
ree Se ates © nig ope eer there ans one or two or three entrances into back 
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io 


at any rate, floors of buildings, parts of floors of buildings, occupied by restaurants, 
some of them having more than one entrance to the rest of the building, and served 
by staircases and passages which are used in common with the occupants of other 
parts of the building. Anyone who has been into the extensive rabbit warrens 
which prevail in the city, with their innumerable entrances and their innumerable 
offices and their restaurants with several entrances from the various passages, will 
see that such premises, parts of buildings, are now licensed and can be capable 
of effective definition. 

The only two points that are really raised, apart from the general question of 
suitability for police control, which appears to me to be a matter for the discretion of 
the justices, are the question as to how you can put a notice on the door of such 
premises, and the question of the applicability of s. 70 of the Licensing Act [s. 188 
of Act of 1953] to premises which are parts of buildings. I do not wish to consider 
all the possible variations of ‘‘when is a door not a door?’’ There have been cases 
in which the court has had to decide how you are to put a notice on a door when 
there is not one. In this particular case, I do not see any difficulty in the matter. 
There is a staircase leading direct from the street to the Georgian Restaurant. It 
is true that if you go up that common staircase you may at various points diverge 
on to other floors of Harrods Stores, but you can go straight on from the street to 
the restaurant, and it appears to me that the door of that staircase is a door for the 
purpose of the notice. A more difficult question is the question that arises on 
s. 70. My Lord has expressed one view of its meaning. I regard it as a difficult 
section, and at present I take a different view of its meaning, but I do not propose 
to bind myself to hold that view when the matter is further argued on a case which 
directly raises the question. Section 70 (1) provides : 


‘“‘A person shall not make or use or allow to be made or used any internal 
communication between any licensed premises and any premises, not being 
licensed premises, which are used for public entertainment or resort... .”’ 


In my present view, that applies to internal communication made or allowed to 
be used after the granting of the licence. ‘‘Make or allow to be made,’’ I think, 
clearly refer to matters since the granting of the licence. In my view, ‘“‘use’’ or 
‘‘used’’ means, ‘‘use a communication so made or allow to be used a communica- 
tion so made.’’ I see very considerable difficulty in the way of a construction 
which makes that section refer to communications in existence at the date of the 
licence. I mention merely one. I suppose St. Pancras Station is a building. 
From the restaurant in St. Pancras Station there is an internal communication— 
that is to say, a communication within the main building—to a platform, which is 
a place of public resort. It cannot be that an offence is committed by every person 
using the internal communication in St. Pancras Station from the restaurant to 
the platform, and other difficulties of the same sort might be pointed out in the Act. 

At present, therefore, I do not see any difficulty in holding that a severable part 
of Harrods Stores may be licensed, although there is an internal communication 
to another part of Harrods Stores which is not licensed. The communication 
existing at the time the licence was granted does not seem to me, as at present 
advised, to come within the prohibition in s. 70. All these cases will, no doubt, 
be considered with great care by the magistrates, and I can quite conceive that it 
will take a very strong case for them to grant a licence to part of premises where 
there is internal communication within the building, and that they will consider 
in every case, as a matter of grave importance, the possibility of proper police 
control. It seems to me that that is a matter for the discretion of the magistrates 
in granting the licence, and not a prohibition against any such licence being 
granted. For these reasons, I think the objection to the granting of this licence 
fails, and the appeal should be dismissed. 


SARGANT, L.J.—I am of the same opinion. The appeal as argued here raises 
the general question: What are ‘‘premises’’ which can be licensed by the justices? 
The Solicitor-General in his argument started by assuming that prima facie 
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‘‘premises’’ referred, not merely to a building, but to an entire house. He then 
hich he said strengthened that 


called attention to certain provisions of the Act w Lt 
prima facie meaning. In my judgment, the word ‘‘premises’’ had no such original 
meaning as was contended for by the Solicitor-General. It seems to me that 
‘‘premises”’ is as large a word as can be used, and that it is applicable to any kind 
of hereditament. It is used in respect of easements, it is used in respect of open 
spaces, and I cannot attach to it any general meaning which involves the notion 
of actual buildings, still less of one complete building forming a house. The 
Licensing (Consolidation) Act, 1910, s. 110, contains a definition of licensed 
premises, but I am afraid that that section does not throw much light on the 
subject, because the definition is this : 

“The expression ‘licensed premises’ means premises in respect of which a 

justices’ licence has been granted and is in force.”’ 


Perhaps, apart from the sections of the Act of Parliament to which I am about to 
refer, it may be taken that ‘‘premises’’ means some definite place ascertained by 
metes and bounds, as that in respect of which the licence is granted to a person 
by the justices. 

Are there any sections in the Act which limit what may be considered as being 
the prima facie meaning of the phrase? Section 15 has been referred to, but with 
great respect to my Lord, I do not attach quite as much importance to the 
inferences to be derived from the necessity of putting a notice on the door of the 
premises as he does. It seems to me that, no doubt, that provision may have 
originated at a time when the ordinary licensed premises were definite houses, but 
I think that the difficulty of finding a door to which to attach the notice can be 
got over practically in cases as they arise, and in this particular case, as ScRUTTON, 
L.J., has pointed out, it does not really cause any difficulty. Then there is s. 37, 
which was referred to by the Solicitor-General, and the provisions of that section 
are certainly more applicable to a house than to other premises, but there again 
the section is one which no doubt owes its present form, to a great extent, to the 
fact that originally the premises in respect of which the licences were granted were 
particular houses, and I do not think that, in a general Licensing Act, the mere 
existence of a phrase of that kind is to be regarded as limiting, necessarily, the 
description of premises in respect of which licences may be granted. Then comes 
s. 70, on which the argument mainly turned. With regard to that section, I am 
inclined to adopt the interpretation which has been provisionally placed upon it 
by Scrurron, L.J. It appears to me that the way in which the phrase runs— 
“‘make or use’’ instead of ‘‘use or make’’—rather points to this, that the making 
comes first and the using afterwards, and that the internal communication which 
is referred to there is an internal communication which is made after the granting 
of a licence or used when made after the granting of the licence rather than an 
ae ee ee is ee: I should have thought that if existing 
(aa a ait : ae - ake as well as fears communications, 
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a place, that the licensee shall not make use of it. This indicates that the 
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licensing justices have power to grant a licence to premises, with such an 
internal communication as aforesaid." 


In my judgment, that second interpretation is one, if anything, more in favour of 
the respondent than the first, as aiding his positive argument, while the first 
interpretation merely helps him by getting rid of an objection which was raised 
against him by the Solicitor-General. 

Speaking generally, I think that the vagueness or absence of definition of what 
is meant by ‘‘premises,’’ is not really any considerable objection to the argument 
put forward by the respondent, because it is not as if there were no discretion in 
the justices. The justices have the opportunity of considering the whole circum- 
stances of the case, they have a definite plan put before them, they have the 
advantage of the presence of the police who can raise objections to any internal 
communications that may be objectionable for any reason whatever, and, therefore, 
there is a practical safeguard against the grant of any licence in respect of a part 
of a property the use of which would be liable to result in abuses of any kind. 
I think, too, that this fact should be taken into account. This Act is a Con- 
solidation Act; there can be no question but that at the time it was passed, and 
for many years previously, there had been in existence licences, which, although 
they may not have been in places precisely analogous to the present place, were in 
places which were analogous to it in their main features, places such as restaurants 
in the city or the refreshment rooms in railway stations. There was a well-known 
class of premises in respect of which licences were granted, and which were not 
houses in the sense which the Solicitor-General contended, whether houses in the 
ordinary sense or houses such as might be houses within the Franchise Acts. It 
seems to me that in view of that practice, when a Consolidation Act is passed in 
the year 1910, it can hardly be supposed that it was intended that that Act should 
have the effect of invalidating, or rendering impossible, the grant of licences of a 
class which had been granted for many years previously. 


Appeal dismissed. 
Solicitors : Solicitor for Customs and Excise; Martineau & Reid. 
[Reported by E. J. M. Cuapuin, Esq., Barrister-at-Law. ] 
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BAXENDALE v. MURPHY 


[Kive’s Bencu Division (Rowlatt, J.), July 3, 1924] 
[ Reported [1924] 2 K.B. 494; 93 L.J.K.B. 974; 132 L.T. 490; 
40 T.L.R. 784; 69 Sol. Jo. 12; 9 Tax Cas. 76] 


Income Tax—Annual payment—Remuneration of trustees—Income Tax Act, 
1918 (8 ¢ 9 Geo. 5, c. 40), Sched. D, Case II, All Schedules Rules, r. 19 (1). 
The appellant was one of two trustees appointed under a deed of separation 

and settlement which provided that each trustee should be entitled to 
yemuneration for his services at the rate of £100 per annum, and that such 
remuneration should be paid by the trustees out of the income arising from 
the trust funds in their hands. 

Held: the payments to the trustees were annual payments made out of 
profits and gains brought into charge to tax within r. 19 (1) of the All Schedules 
Rules in the Income Tax Act, 1918, and were not profits of a profession within 
Case II of Sched. D; and, therefore, tax was deductible by the trustees in 
making the payments. 

Notes. The Income Tax Act, 1918, Sched. D. Case II, and All Schedules Rules, 

r. 19, were replaced by the Income Tax Act, 1952, s. 123 and s. 169, respectively. 

Distinguished: Jones v. Wright (1927), 44 T.L.R. 128. Applied: Hearn v. 

Morgan, Pritchard v. Harding Lathom-Browne, [1945] 2 All E.R. 480. Con- 

sidered: Dale v. I.R.Comrs., [1951] 2 All E.R. 517. Applied: Dale v. I.R.Comrs., 

[1952] 2 All E.R. 89. Referred to: Dale v. I.R.Comrs., [1953] 2 All E.R. 671; 

Temperley v. Smith (1956), 37 Tax Cas. 18. 

As to income tax on the remuneration of trustees, see 20 Hatssury’s Laws (38rd 

Edn.) 241, 306. 


Case Stated under the Income Tax Act, 1918, s. 149, by the General Commis- 
sioners of Income Tax for the Division of Finsbury in the county of Middlesex for 
the opinion of the King’s Bench Division of the High Court of Justice. 

At a meeting of the commissioners held on July 12, 1922, Capt. Guy Vernon 
Baxendale (hereinafter referred to as the appellant) appealed against the under- 
mentioned assessments to income tax made on him under the provisions of Sched. D 
of the Income Tax Acts in respect of the remuneration paid to him for his services 
as a trustee of the funds comprised in the indenture of settlement hereinafter 
referred to, that is to say: an assessment in the sum of £75 for the year ending 
April 5, 1919; an assessment in the sum of £100 for the year ending April 5, 1920; 
an assessment in the sum of £100 for the year ending April 5, 1921; an assessment 
in the sum of £100 for the year ending April 5, 1922. 

The following facts were proved or admitted : 

By an indenture of separation and settlement dated Feb. 14, 1914, and made 
between the late Francis Hugh Baxendale of the first part, Emily Ann Baxendale 
(the wife of the said Francis Hugh Baxendale) of the second part, the appellant 
and Edward Warren Clarke (therein referred to as the trustees) of the third part, 
the appellant and Edward Warren Clarke were appointed trustees thereof, and it 
was provided that a fund consisting of £20,000 5 per cent. debenture stock of 
Carter, Paterson & Co., Ltd., and £20,000 6 per cent. preference shares of the 
age celina posts should be held by the trustees on the trusts relating to the capital 
and income thereof therein contained; and by cl. 9 of the said sleet it was 
provided that each of them, the appellant and Edward Warren Clarke, and every 
other trustee for the time being of the said settlement, should be entitled to 
ee for his services at the rate of £100 per annum, and such remuneration 
rate a aw reia-a out of the income arising from the trust funds in 
bis de cuad ty ts Such portion or portions thereof as should for the time being 
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Clause 18 (c) of the said indenture provided that any trustee being a solicitor or 
other person engaged in a profession or business was to be entitled to be paid his 
. professional charges. The said Francis Hugh Baxendale died on July 23, 

In paying to the appellant his remuneration for each of the years in question in 
this case the trustees deducted from the full amount of £100 the income tax 
applicable thereto, on the ground that the payments to be made to the trustees 
under the provisions of the said settlement were annual payments within the 
meaning of r. 19 of the General Rules, Scheds. A, B, C, D, and E of the Income 
Tax Act, 1918. 

It was contended by the appellant that as the remuneration at the rate of £100 
per annum was payable out of the income of the trust fund from which income tax 
was deducted at the source, the said remuneration was an annuity or annual pay- 
ment payable wholly out of profits or gains brought into charge to tax within the 
meaning of r. 19 of the General Rules applicable to Scheds. A, B, C, D, and B of 
the Income Tax Act, 1918, and that the trustees in paying the said remuneration 
had properly deducted therefrom as provided by the said rule income tax at the 
rate in force during each of the years in question. 

The inspector of taxes contended: (i) That the payments in question made to 
the appellant represented remuneration for his services as trustee and were not 
in the nature of “‘yearly interest of money, annuity or other annual payment,” and 
that neither the provisions of r. 1 of Case III of Sched D, nor the said r. 19, 
applied; and (ii) that the said remuneration was properly chargeable by direct 
assessment on the appellant under Case II of Sched. D of the Income Tax Act, 
1918. 

The commissioners, having heard and considered the appeal and the evidence 
and contentions made on behalf of the appellant and of the respondent, were of 
opinion that, as the remuneration of the appellant was payable to him for acting 
as a trustee of the settled fund, he was liable to direct assessment under Case II 
of Sched. D. They accordingly increased the assessment made upon the appellant 
for the year ending April 5, 1919, from £75 to £100, and they confirmed the assess- 
ments for the three years ending April 5, 1922. 


This Case was stated at the request of the appellant. 


Raymond Needham for the appellant. 
The Solicitor-General (Sir Henry Slesser, K.C.) and Reginald Hills for the 
respondent. 


ROWLATT, J.—This is a perfectly clear case. These trustees get £100 a year 
each under the deed of 1914 as an annual payment made to them by virtue of a 
deed. They are taxed on that as an annual payment under r. 1 (a) applicable to 
Case III. That being so, it is also an annual payment which is made out of profits 
or gains charged to tax within the meaning of the All Schedules Rules, r. 19 (1), 
and is deductible. That seems to me as clear as possible; but it is said that it is 
not an annual payment within that class of the income tax; it is merely something 
that each trustee earns every year, just as a man in a profession might get a fee 
from a particular client every year, perhaps by a contract in his profession, and it 
comes in a form of employment for this gentleman. Whether he had any other 

loyment does not appear. 

That is an entire I of the position. It is recited in the deed that 
the appellant agreed to be a trustee, and so did the other trustee. They must have 
agreed or they would not have been made trustees. But the appellant was not 
making a bargain with the husband and the wife and the other people who were 
interested in the fund, that he should go into his own employment, that he, as 
trustee, should employ himself as trustee and pay himself as trustee, and not only 
himself but unknown successors who should thereafter be trustees. The idea is 
unintelligible. The commissioners have been misled by the word ‘‘remuneration, 

which merely indicates why it has been desired to give the appellant something, 
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because as a trustee he is taking a lot of trouble. It does not throw any light on A. 


the service. Be) 
If it is desired to see exactly how a case of this kind stands one has only to refer 


to what Lorp Linney said in Re Thorley ({1891] 2 Ch. at p. 624). 
Appeal allowed. 


Solicitors: Clarke, Square & Mills; Solicitor of Inland Revenue. . B: 
[ Reported by J. S. ScRIMGEOUR, Esq., Barrister-at-Law.] 


Re HORN’S ESTATE. PUBLIC TRUSTEE v. GARNETT AND 
OTHERS 4 


[Cuancery Division (P. O. Lawrence, J.), February 20, 1924] 


[Reported [1924] 2 Ch. 222; 93 L.J.Ch. 490; 131 L.T. 286; 
68 Sol. Jo. 577] 


Settlement—Capital or income—Tenant for life and remainderman—Apportion- 
ment—Foreclosure by trustees in respect of leasehold securities—Rents E! 
exceeding interest on mortgages—Nature and application of excess—Con- 
veyancing Act, 1911 (1 & 2 Geo. 5, c. 37), s. 9 (2). 

The testator by his will, dated April 1, 1882, gave the residue of his estate 
to his trustees on trust for sale, with power to postpone such sale, and to 
invest the proceeds as therein mentioned, including investments on leasehold 
securities, and to stand possessed of the trust moneys and investments thereof Fi 
in trust, to pay the income thereof to his children during their lives, in equal 
shares, and after their decease, as therein mentioned. The testator died on 
Dec. 30, 1883. Between 1891 and 1899, the trustees invested over £8,000 on 
the security of mortgages of leasehold properties. The mortgagor having 
become bankrupt, the trustees foreclosed in December, 1915, and after the 7 
foreclosure sold four of the properties comprised in the mortgages, but were G: 
unable to effect a sale of the remaining five properties mortgaged. Of the 
five properties which remained unsold, in the case of two the net rent of the 
property exceeded the amount of the interest on the mortgage debt formerly 
secured on the property, in the case of two others the net rent was about equal 
to the amount of the former interest, and in the case of the remaining property 
unsold the net rent was less than the amount of the former interest. The H 
tenants for life claimed as income the whole of the net rents of the five 
properties which remained unsold, while they remained unsold. The remainder- 
men contended that in view of the Conveyancing Act, 1911, s. 9 (2), proviso, 
where the net rent exceeded the interest payable on the relevant mortgage 
debt, the excess should be treated as capital. ‘ oe 
Held: the tenants for life were entitled to receive the whole of the net rents I! 
of the five properties from the date of the order for foreclosure until the date of 
the sale of those properties, the purpose of s. 9 (2) being to place the foreclosed 
ae in the same position, so far as practicable, as if it had originally 
amp a in ator s estate and had been devised or bequeathed on 
; rents until sale to be dealt with as income; the proviso 


to s. 9 (2) was intended to preserve any righ i i 
) ts t 7 WwW 
been acquired before the foreclosure. oe 


Re Coakes (1), [1911] 1 Ch. 171, distinguished. 
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Notes. The Conveyancing Act, 1911, s. 9, was re-enacted with amendments in 
the Law of Property Act, 1925, s. 31. 

As to adjustments as between capital and income, see 29 Hausrury’s Laws (2nd 
Edn.) 665 et seq.; and for cases see 40 DicEst (Repl.) 759 et seq. 

Cases referred to: 
(1) Re Coakes, Coakes v. Bayley, [1911] 1 Ch. 171; 80 L.J.Ch. 186; 108 L.T. 
799; 40 Digest (Repl.) 763, 2474. 
(2) Re Atkinson, Barbers’ Co. v. Grose-Smith, [1904] 2 Ch. 160; 73 L.J.Ch. 
585; 90 L.T. 825; 53 W.R. 7, C.A.; 40 Digest (Repl.) 761, 2466. 
Also referred to in argument: 
Re Godden, Teague v. Foz, [1893] 1 Ch. 292; 62 L.J.Ch. 469; 68 L.T. 116; 41 
W.R. 282; 3 R. 67; 40 Digest (Repl.) 763, 2477. 

Adjourned Summons. 

The judge stated the facts in the following way : 

“By his will, dated April 1, 1882, the testator, Richard Horn, devised and 
bequeathed the residue of his estate to his trustees upon trust for sale, and con- 
version into money as therein mentioned, and out of the proceeds to pay his debts, 
funeral and testamentary expenses and pecuniary legacies, and to invest the residue 
of such proceeds as therein mentioned, including investments on leasehold securities, 
and to stand possessed of such residuary trust moneys in trust to pay the income 
thereof to his children during their lives in equal shares, and after their decease 
upon trust as therein mentioned. The testator died on Dec. 30, 1883. In exercise 
of the power contained in the will, the trustees, between the years 1891 and 1899, 
invested nine sums of money forming part of the trust estate and amounting in the 
aggregate to the sum of £8,305 on the security of mortgages of leasehold properties 
held for long terms of years. The mortgagor having become bankrupt, the trustees 
foreclosed in December, 1915. There were originally nine mortgages of nine 
separate properties. Since the foreclosure, four of the nine properties have been 
sold, but five remain unsold. In the case of two of the five properties which 
remain unsold, the net rent of the property exceeded the amount of the interest 
on the mortgage debt formerly secured on the property. In the case of two of the 
five properties, the net rent of the property was about equal to the amount of the 
former interest. In the case of one of the five properties, the net rent was less 
than the amount of the former interest. This summons was taken out by the 
plaintiff, who had been appointed a trustee of the will, and it raised the question 
whether, in the circumstances, the whole of the net rents of the five properties 
which remained unsold ought, while they remained unsold, to be treated as income, 
or whether any part thereof ought to be treated as capital.’’ 

The Conveyancing Act, 1911, s. 9, provides: 


‘*(1) Where any property, vested in trustees by way of security, becomes, by 
virtue of the Statutes of Limitation, or of an order for foreclosure or otherwise, 
discharged from the right of redemption, it shall be held by them on trust for 
sale, with power to postpone such sale for such a period as they may think 
proper. (2) The net proceeds of sale, after payment of costs and expenses, 
shall be applied in like manner as the mortgage debt, if received, would have 
been applicable, and the income of the property until sale shall be applied in 
like manner as the interest, if received, would have been applicable ; but this 
subsection shall operate without prejudice to any rule of law relating to 
the apportionment of capital and income between tenant for life and 


remainderman.”’ 
R. M. Pattison for the plaintiff. 


C. Stafford Crossman for tenants for life. 
R. W. Turnbull for an infant remainderman. 


P. O. LAWRENCE, J.—This summons raises the point whether under 8. 9 (2) 
of the Conveyancing Act, 1911, the tenants for life under the testator’s will are 
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entitled to receive the whole of the net rents of certain leasehold properties which 
were formerly vested in the trustees by way of security, but have become dis- 
charged from the right of redemption by virtue of an order for foreclosure. [His 
Lordship stated the facts and read s. 9 (1) and (2), and continued :] But for the 
proviso at the end of sub-s. (2) it is plain that after the order for foreclosure the 
properties in question would have been held by the trustees upon trust for sale 
with a power to postpone such sale, and-upon trust until sale to pay the whole of 
the net rents to the tenants for life who were the persons entitled to receive the 
interest on the mortgage debts formerly secured on the properties. Counsel for 
the infant remainderman contended, however, that the effect of the proviso is that 
in every case in which the net rent of the property exceeds the amount of the 
interest on the mortgage debt formerly secured on the property the tenants for 
life are not entitled to receive the whole of such net rent, but only a part thereof 
equal to the amount of the interest on the mortgage debt, and that the balance of 
such rent must be retained as capital. 

I do not find that the cases to which my attention has been called lay down or 
recognise any rule of law relating to the apportionment of the income of property 
which has become discharged from the right of redemption by virtue of an order 
for foreclosure. In Re Coakes, Coakes v. Bayley (1), which was mainly relied on 
by counsel for the remainderman, there had been no order for foreclosure; the 
testator had gone into possession some time before his death, and the trustees of 
the will continued in possession; there were arrears of interest owing to the testator 
at the time of his death, and the main question decided was that the rents were 
applicable in the first instance in discharge of such arrears which were a debt due 
to the testator, and therefore formed part of the capital of his estate. It was also 
incidentally held that, subject to such application, the rents ought to be applied 


A. 


B. 


D! 


E! 


in payment to the tenants for life of sums not exceeding the interest on the ~ 


mortgage, and that any excess ought to be applied as capital. From the judgment 
of WarrINGTON, J., it appears plainly that the basis of his decision was the duty 
which the trustees owed to the mortgagor to apply the surplus rents after payment 
of interest in arrear and current interest in reduction of the mortgage debt. It is 
obvious that this duty furnished the true guide for the apportionment of the rents 
between tenant for life and remainderman, as the reduction of the mortgage debt 
effected in favour of the mortgagor by means of the surplus rents necessarily 
affected the remainderman, and, if such surplus rents had been paid to the tenant 
for life, the remainderman would suffer a loss of capital on the redemption of the 
mortgage by the mortgagor. 

The question then arises, what is the meaning of the proviso to sub-s. (2) of 
s. 9? In my opinion the clear intention of s. 9 as a whole is to place property 
which has been foreclosed so far as practicable in the same position as if it had 
originally formed part of the estate of the testator, and had been devised or 
bequeathed by him on trust for sale with discretionary power to postpone such 
sale and with a direction that the proceeds of sale should form part of the capital 
of his trust estate, and that the rents until sale should be dealt with as income. 
In these circumstances the meaning of the proviso that sub-s. (2) shall operate 
without prejudice to any rule of law relating to the apportionment of capital and 
income between tenant for life and remainderman is not very obvious. Some 
meaning, however, must be attached to that proviso, and I think that the true 
meaning is that suggested by counsel for the life tenants, viz., that the earlier 
provisions of sub-s. (2) were not to prejudice any rights already acquired before 
the order for foreclosure such as the right on ‘the ultimate realisation of the 
property to have the proceeds apportioned in accordance with the rule of law 
which was recognised and definitely established in Re Atkinson, Barbers’ Co. Vv. 
Aelia (2). According to my view of the scheme of s. 9, notwithstanding 
ave eeece caoan aah apportionments which were or ought to have 
for foreclosure are not t ‘ ents received during the period preceding the order 

ot to be disturbed, and when the property is ultimately sold, 
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A if the net proceeds of sale amount to or exceed the aggregate of the amount of the 
interest on the mortgage debt on such property which was in arrear at the date of 
the order for foreclosure and of the amount of such mortgage debt, the tenant for 
life will be entitled to receive out of the net proceeds of sale the amount of such 
interest in arrear, and, if the net proceeds of sale do not amount to such aggregate, 
the tenant for life will be entitled to receive a proportionate part of the net proceeds 

B of sale calculated in accordance with the rule laid down in Re Atkinson, Barbers’ 
Co. v. Grose-Smith (2). As from the date of the order for foreclosure the position 
is changed to this extent, that the trust fund is no longer represented by a debt, 
to the interest on which the tenant for life is entitled, but is represented by the 
property comprised in the mortgage, the net rents of which pending sale the tenant 
for life is entitled to receive. If this be the true view, no rule of law relating to 

C the apportionment of capital and income between the tenant for life and remainder- 
man will be prejudiced, notwithstanding that as from the date of the order for 
foreclosure the tenant for life is entitled to receive the whole of the rents. 

I can hardly imagine a case where the net rents would exactly equal the interest 
on the mortgage debt, and, if every excess of rent had to be added to capital, the 
income of the properties would not, in the terms of sub-s. (2), ‘“‘be applied in like 

D manner as the interest if received would have been applicable,’’ and, if every 
deficiency of rents had to be compensated for out of capital, the proceeds of sale 
would not in the terms of the subsection ‘‘be applied in like manner as the 
mortgage debt if received would have been applicable.’’ To accede to the con- 
tention of counsel for the remainderman, therefore, would involve construing the 
proviso at the end of sub-s. (2) as practically rendering the directions contained in 

E the earlier part of that subsection nugatory. Such a construction, in my opinion, 
ought if possible to be avoided. If on the other hand the view I have expressed 
is right, effect is given to the earlier part of the subsection, and at the same time 
a reasonable construction is placed on the proviso. 

In the result, I am of opinion that the tenants for life are entitled to receive 
the whole of the net rents of the five properties in question from the date of the 

F order for foreclosure until sale, although in two cases such rent exceeds the interest 
on the mortgage debt formerly secured on the property. It follows logically from 
this that the tenants for life will not by reason of the net rents of one of the 
properties having since the date of the order for foreclosure been less than the 
amount of the interest on the mortgage debt formerly secured on such property be 
entitled to claim any part of the proceeds of sale of such property when sold as 

G compensation for such deficiency. 


Solicitors: Lee & Pembertons. 
[Reported by Grorrrey P. Lanaworray, EsqQ., Barrister-at-Law.] 
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EADIE v. INLAND REVENUE COMMISSIONERS 


[Kixa’s Bencx Division (Rowlatt, J.), March 26, 1924] 


[Reported [1924] 2 K.B. 198; 93 L.J.K.B. 914; 181 L.T. 350; 
40 T.L.R. 553; 68 Sol. Jo. 667; 9 Tax Cas. 1] 


Supertax—Total income—Husband and wife—Agreement providing for husband 
and wife to live in same house—Maintenance of house by wife—Husband 
removing to another residence—Liability of husband for tax on wife's income 
—Right to deduct payments made to wife under agreement. ' 
In 1912, the taxpayer and his wife entered into an agreement under which 

the taxpayer agreed to pay to his wife ‘‘during the joint lives of himself and 
wife . . . so long as they continue to reside at Rigby Hall and so long as the 
wife performs . . . the covenants on her part hereinafter contained’’ the weekly 
sum of £30, but so that that sum should cease to be payable if the parties 
were divorced or judicially separated. The wife was to pay all rates and taxes 
in respect of Rigby Hall and keep the building and furniture insured, and was 
also to maintain the building, keeping it properly repaired and decorated. 
The wife (who had an income of her own) was to pay all household expenses, 
wages and tradesmen’'s bills, and she covenanted to use the £30 for the upkeep 
of Rigby Hall and for her maintenance and support and for no other purpose. 
Provision was made for the determination of the agreement on six months’ 
notice. The taxpayer and his wife had ceased to live maritally together, but 
continued to live at Rigby Hall. In February, 1913, the taxpayer left Rigby 
Hall and at all material times since had lived elsewhere, and did not live with 
his wife. In June, 1921, the taxpayer gave notice to the wife terminating 
the agreement, the notice expiring on Dec. 9, 1921, until which date the pay- 
ment of £30 each week was made. In the years ending April 5, 1919, and 
April 5, 1921, no sums were included in the original assessments to supertax 
made on the taxpayer in respect of the income of his wife, and a deduction of 
£1,560 (in respect of the payments of £30 per week) was allowed in each 
assessment in arriving at the taxpayer’s total income. Additional assessments 
to supertax were made on the taxpayer to cover his liability in respect of the 
income of his wife and the sum (in each year) of £1,560. On appeal against 
the additional assessments, 

Held: (i) the taxpayer could not be assessed in respect of his wife’s income 
because the wife was not “‘living with her husband’’ within the meaning of 
r. 16 of the General Rules applicable to all schedules of the Income Tax Act, 
1918; (ii) the taxpayer was entitled to deduct the £1,560 in assessing his total 
income in each year because, on the true construction of the agreement of 
1912, the taxpayer was bound to continue his payments under the agreement 
notwithstanding that he had ceased to reside at Rigby Hall. 


Notes. Referred to: Nugent-Head v. Jacobs, [1948] 1 All E.R. 414. 

As to husband's liability in respect of wife’s income, see 20 Haussury’s Laws 
(8rd Edn.) 380 et seq. 
Case referred to: 


(1) Bey: Creamer, [1919] 1 K.B. 564; 88 L.J.K.B. 594; 120 L.T. 575; 83 J.P. 
120; 35 T.L.R. 281; 26 Cox, C.C. 898; 14 Cr. App. Rep. 19, C.C.A.; 15 
Digest (Repl.) 1156, 11,660. 


Case Stated by the Special Purposes Commissioners of Income Tax. 

At a meeting of the commissioners held on June 18, 1922, for the purpose of 
hearing appeals, Albert Eadie (hereinafter called the appellant) appealed against 
additional assessments to supertax in the sum of £8,500 for the years ending 


April 5, 1919, and April 5, 1921, made i -8 
Income Tax Acts. upon him under the provisions of the 


Ai 


I 
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By an indenture dated Dec. 9, 1912, and made between the appellant (in the 
said indenture called ‘‘the husband’’) of the one part, and Emmie Elizabeth Eadie 
the wife of the appellant (in the said indenture called ‘‘the wife’’) of the other part, 


after reciting that differences had arisen between the appellant and his said wife it 
was agreed as follows: 


“1. The husband will during the joint lives of himself and wife as from the 
date hereof, and so long as they continue to reside at Rigby Hall and so long 
as the wife performs and observes the covenants on her part hereinafter con- 
tained to pay to the wife the weekly sum of £30 for her sole and separate use, 
and so far as the same shall extend for the purposes hereinafter expressed, and 
so that she shall not have power to dispose thereof in the way of anticipation, 
but so nevertheless that the said weekly sum of £30 shall cease to be payable 
if the marriage between the said husband and wife shall at any time hereafter 
be dissolved, or they shall be judicially separated by a court of competent 
jurisdiction. 

2. The husband will, so far as he considers necessary for the use of himself 
and his friends, keep up the wine cellar at his expense. The husband shall 
have the sole use of his chauffeur and valet as his own private servants, and 
shall pay their wages. The husband shall also be at liberty to reside at and 
have the joint use of Rigby Hall, the garage and appointments and amenities 
of the estate free of expense; he will occupy the separate bedroom at present 
occupied by him; he shall also be at liberty at any time to have any of his 
relations and friends and their servants to stay at Rigby Hall free of expense. 
And this indenture further witnesseth that in further pursuance of the said 
agreement and in consideration of the premises, the wife hereby covenants 
with the husband as follows: 

3. The wife will at all times hereafter, so long as the husband shall pay the 
weekly sum pay all rates taxes charges and assessments payable in respect of 
Rigby Hall including the fire insurance of the buildings and the furniture and 
effects and will pay the cost of keeping the premises in the same state of 
repair and condition as the same are now in and properly painted and decorated 
and will keep and maintain the contents of the said house substantially as at 
present and will not remove or interfere with any of the husband’s property 
and effects and will also keep a proper staff of indoor servants suitable to the 
requirements of the premises and will also maintain and pay their wages and 
maintain and pay the wages of her chauffeur. The husband will give the wife 
the B.S.A. motor car but the same shall be maintained and run and petrol 
oil and tyres and all accessories and repairs for the same supplied by and at 
the sole expense of the wife. 

4. The wife will pay the gardeners’ wages (the same number of gardeners 
being kept as at present) and keep up the ‘outside’ thereof viz. the electric 
light plant and the production of the electtic current the grounds gardens and 
greenhouses in as good condition in all respects as the same are now in and the 
produce of such gardens and greenhouses shall so far as possible be used in 
the house and the wife shall also receive the rents and profits of the land held 
with Rigby and now let off. 

5. The husband will pay to the wife for the wages of the said gardeners as 
paid and the expense of the upkeep of the said gardens and electric light 
actually incurred an annual sum not exceeding £375 per annum upon accounts 
to be submitted to the husband and if any question shall arise on such accounts 
the same shall be decided by Mr. Hill accountant of Birmingham. 

6. The wife shall indemnify and keep indemnified the husband from and 
against all debts and liabilities now or hereafter to be contracted or ents 
by the wife whether in respect of the aforesaid payments to be made by her 
in respect of Rigby Hall and the appurtenances or in respect of her ala 
apparel maintenance support personal expenditure or otherwise and from an 
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pledge the husband’s credit in respect of any of the matters aforesaid or on any 

other account whatever and if the wife shall make default in observing the 

aforesaid covenant all monies paid by the husband in respect of any such debt 
or liability may be retained by him out of the said sums payable to the wife 
as aforesaid notwithstanding the restraint in anticipation. 

7. The wife or any person on her behalf shall not nor will at any time 
hereafter take any steps to compel the husband to cohabit with her or to allow 
her any support maintenance or alimony except the said weekly sum of £30 
and shall not nor will molest or interfere with the husband or his visitors and 
guests or valet in any manner. 

8. The wife shall pay all house books household expenses and wages and 
tradesmen’s bills at the end of every month and doth hereby covenant that 
the said weekly sum of £30 shall be used for the upkeep of Rigby Hall and 
with her own money for her maintenance personal expenses wearing apparel 
and support and for no other purpose whatever. 

9. This agreement may be determined by either party by six months’ notice 
in writing.”’ 

Rigby Hall was at the date of this agreement the property of the appellant’s wife, 
for whom it had been purchased by the appellant. 

The said indenture of Dec. 9, 1912, was an arrangement made in view of previous 
disagreements which had led to the appellant and his wife ceasing to live maritally 
with one another, although both resided in the same house. The appellant did 
not then or subsequently live maritally with his wife, and in the month of February, 
1913, after the marriage of his daughter, the appellant ceased to reside at or to 
visit Rigby Hall, and since that date the appellant and his wife had lived con- 
tinuously apart and had had no direct communication. Since February, 1913, the 
appellant had resided in London. In June, 1921, the appellant gave notice in 
writing to his wife terminating the indenture of Dec. 9, 1912, which notice expired 
on Dec. 9, 1921. From Dec. 9, 1912, until Dec. 9, 1921, the weekly sum of £30 
(amounting to £1,560 per annum) was paid by the appellant to his wife in 
accordance with cl. 1 of the said indenture of Dec. 9, 1912. 

On or about Oct. 20, 1921, the appellant’s wife commenced proceedings against 
the appellant by filing a petition in the divorce registry of the Probate, Divorce 
and Admiralty Division of the High Court of Justice, praying for a judicial 
separation. By an indenture made on Feb. 17, 1922, between the appellant (in 
the said indenture called ‘‘the husband"’) of the one part, and his said wife (in the 
said indenture called ‘‘the wife’’) of the other part, after reciting the facts before 
set out, and that the husband and wife had agreed to continue to live separate 
from each other, it was agreed (inter alia) as follows: 


a0 
-~ 


16 


against all claims and demands for 


“1. Subject to cl. 3 hereof the wife may at all times hereafter during the 
life of the husband live separate from him and free from his control and 
authority as if she were unmarried and reside at such place as she may from 
time to time think fit without any interference whatever on the part of the 
husband. 

2. The husband shall continue to live separate from the wife and will not 
take any proceedings against the wife for restitution of conjugal rights or 
judicial separation or any other proceedings in the Probate Divoree and 
Admiralty Division of the High Court of Justice or molest or annoy or interfere 
with the wife or any person or persons with whom she may be residing or who 
may be residing with her in any manner whatsoever or howsoever. 4 

de So long as the husband shall pay to the wife the weekly sum hereinafter 
mentioned by the instalments and in manner hereinafter mentioned the wife 
will continue to live separate from her husband and will not take proceedings 
against the husband for restitution of conjugal rights or judicial separation or 
any other proceedings in the said Probate Divorce and Admiralty Division or 


hm 








A 
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molest or annoy or interfere with the husb 
whom he may be residing or who may 
whatsoever or howsoever. 

6. The said petition presented to the Probate Divorce and Admiralty 
Division of the High Court of Justice and the allegations made by the wife 
against the husband therein shall be withdrawn and the husband shall pay to 
the wife the sum of £50 towards the costs incurred by the wife in relation 
thereto and save as aforesaid each party shall pay his or her own costs incurred 
in relation thereto and no new or other proceedings shall be taken by either 


party in the said court on account of any alleged misconduct of the other party 
before the date of these presents.”’ 


and or any person or persons with 
be residing with him in any manner 


By r. 16 of the General Rules applicable to Sched. A, B, C, D, and E of the 
Income Tax Act, 1918, it is enacted (inter alia) that: 


‘A married woman acting as a sole trader or being entitled to any property 
or profits to her separate use shall be assessable and chargeable to tax as if 
she were sole and unmarried. Provided that (1) The profits of a married 
woman living with her husband shall be deemed the profits of the husband, 
and shall be assessed and charged in his name and not in her name or the 
name of her trustee. .. .”’ 


In arriving at the original assessments to supertax made on the appellant for 
the years ending April 5, 1919, and April 5, 1921, no sums were included in respect 
of the income of the appellant’s wife, and a sum of £1,560 (representing the amount 
paid by the appellant to his said wife under the indenture of Dec. 9, 1912) had 
been allowed as a deduction in each of the said years in arriving at the appellant's 
total income for supertax purposes. The additional assessments under appeal were 
made on the appellant in order to cover his liability in respect of the income of 
his said wife and the said sum of £1,560. 

It was contended on behalf of the appellant that (a) at the date of the said 
indenture of Dec. 9, 1912, or at the latest by February, 1913, the appellant's wife 
was not a married woman living with her husband, nor did she thereafter live 
with him, and was and continued assessable to supertax as a feme sole in respect 
of her property or profits. (b) The said weekly sum of £30 (amounting to £1,560 
per annum) payable under cl. 1 of the indenture of Dec. 9, 1912, formed part of 
the income of the appellant’s wife, and that she was assessable and chargeable to 
tax in respect thereof as if she were a feme sole. 

It was contended on behalf of the respondents that (a) The appellant’s wife was 
a married woman living with her husband and her profits (if any) were assessable 
in accordance with proviso (1) of r. 16 of the General Rules applicable to Scheds. A, 
B, C, D, and E of the Income Tax Act, 1918. (b) The said weekly sums of £30 
were payable under cl. 1 of the indenture of Dec. 9, 1912, so long as the appellant 
and his wife continued to reside at Rigby Hall, and that they became voluntary 
payments after the appellant ceased so to reside, and as such formed part of the 
total income of the appellant, and were not deductible by him in arriving at his 
liability to supertax for the years in question. (c) The said weekly payments were 
not the income of the appellant's wife, and the appellant was assessable to supertax 
in respect of the said sums. . 

The commissioners held that the relations existing between Mr. and Mrs. Nadie 
during the years material to these appeals were governed by the terms of the deed 
of arrangement dated Dec. 9, 1912. This deed remained in force until terminated 
by the appellant under cl. 9 by notice in writing expiring on Dec. 9, 1921. Mr. 
and Mrs. Eadie had not in fact lived together since 1913, but had he so desired, 
the appellant could at any time have taken up his residence at Rigby Hall, where 
his wife resided. Separation had taken place under the deed of Feb. 17, 1922. In 
the commissioners’ opinion, down to Feb. 17, 1922, the appellant's wife was ‘‘a 
married woman living with her husband’’ within the meaning of r. 16, proviso (1), 
of the General Rules applicable to Scheds. A, B, C, D, and Ii, even though the 
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parties had not in fact lived together since February, 1913. They held, therefore, 
that Mrs. Eadie’s income must be deemed to be the income of the appellant, and 
that the appellant was not entitled to deduct from his statements of total income 
the £1,560 paid by him yearly under the deed of Dee. 9, 1912. 

The questions. left by the commissioners for the opinion of the court were 
(i) whether on the facts the appellant’s wife was during the years ended April 5, 
1919, and April 5, 1921, a married woman living with her husband, and (ii) whether 
the said sum of £1,560 formed part of the income of the wife of the appellant. 


R. Burrows for the appellant. ; 
The Solicitor-General (Sir Henry Slesser, K.C.) and R. P. Hills for the Crown. 


ROWLATT, J.—This appeal must be allowed. The first question is whether 
the wife was living with her husband within the meaning of r. 16 of the General 
Rules applicable to all schedules of the Income Tax Act, which under those cireum- 
stances makes him assessable for her income, although the leading scheme of the 
section, by the commencing words, is that a married woman shall be separately 
assessed. This is a proviso, therefore, which must be construed with reference 
to the point it is meant to deal with. It is meant to define circumstances under 
which a husband can be charged to income tax for the income of his wife, as being 
earned by her while she is living with him. 

In this case a very peculiar deed was entered into between the parties by which 
they were to have the right to occupy a house together, living not as husband and 
wife, but having a joint establishment arranged for them by the deed in a very 
minute manner. The husband was to pay £30 a week to the wife. She had her 
own property, too. She was to pay wages. They lived there for some time. I 
should say that they were not by the deed made separate. In February, 1913, the 
husband went away. He took a residence for himself in London. That has been 
his residence ever since. He did not go to Rigby Hall, the place mentioned in 
the deed, but he went on paying £30 a week. That had gone on for five years, 
when we reach the period to which this inquiry relates. It was perfectly clear 
that the wife was not living with her husband. She had her residence; he had his 
residence. His home was not her home, and her home was not his home. They 
had two separate homes, two separate addresses, two separate residences, and 
therefore I say they were not living together. 

The commissioners, I think, have been led astray by R. v. Creamer (1) in which 
it was held incidentally that a woman had not ceased to live with her husband 
merely by reason of the fact that he had gone to France during the war and had 
left her living at home. They had not become separated. A man may leave his 
wife to go on duty, or he may leave her for business purposes. Before com- 
munication was so efficient, husbands had to leave their wives for long periods, if 
they were employed in distant countries. A husband may leave his wife for a time 
even for pleasure, if he wants to do something which she does not want to do; or 
she may leave him; but they are not separated from each other. They have still 
their common home or common homes, for they may have more than one house. 
They still act from the same base, if I may use that expression. They have their 
common home all the time, and the physical separation, therefore, is nothing. 
But when they come to leave each other because they can no longer tolerate living 
under the same roof, even under the circumstances provided for by this deed, and 
one lives in Worcestershire and the other in London, and they have two separate 
addresses and remain like that for five years, I think it is playing with words to 
say that the wife is still living with her husband. It seems to me, therefore, that 
this question must be answered in favour of the appellant. 

The further question is whether the appellant can deduct from his income the 
£30 a week, which he pays to the wife. Although he is separated he cannot deduct 
it if he is under no obligation to pay it, but merely sends it voluntarily week by 
week. That is merely the way in which he chooses to spend his money. It is not 
an expense which goes against his income. I have to decide whether that is the 
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A nature of the payment, or whether he is still obliged to send it. For that I must 
look at the legal position between the parties. The deed is somewhat curiously 
drawn in this respect, that it begins by saying : . 


“The husband will during the joint lives of himself and his wife as from the 
date hereof, and so long as they continue to reside at Rigby Hall. . . pay to 
the wife the weekly sum of £30.”’ 


Then, with regard to the husband living there, it says: 


“The husband shall also be at liberty to reside at, and have the joint use of, 
Rigby Hall.”’ 


When he went away, did that mean that he determined the agreement because 
they no longer resided together at Rigby Hall? I do not think so. I do not think 
™ the phrase ‘‘so long as they continue to reside at Rigby Hall’’ is a limit of that 
kind. If the continuing to reside had been meant as an absolute limit of time, 
there would not have been the expression ‘‘joint lives,’ and, because when they 
ceased to reside their joint lives would be over and ‘‘joint lives’’ would be 
unnecessary. I think it means ‘‘joint lives’’ so long as they continue to reside 
at Rigby Hall—that is to say, this arrangement is to govern their lives at Rigby 
D Hall, and not at any other place. It is confined in its own operation to their 
residence at this particular place and no other. I do not think that one party by 
going away would put an end to the obligations which lay on him or her to perform 
the other parts of the agreement. It is to be observed that the appellant was only 
to be at liberty to reside at and to have the joint use of Rigby Hall. He went 
away, but went on paying the £30. If he had not paid, I do not think he could 
E have defended an action if one had been brought against him. He could not be 
heard to say that he had effectively determined the agreement by leaving Rigby 
Hall at a moment’s notice, when the agreement itself provides for six months’ 
notice for its determination. He went on paying the money because he was legally 
compelled to do so, and was under an obligation to do so. Therefore he is entitled 

to deduct it, and he is entitled to succeed in this appeal. 
Appeal allowed. 


Solicitors: Francis € Crookenden; Solicitor of Inland Revenue. 


[Reported by J. S. Scrrmarovr, Esq., Barrister-at-Law.] 
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BRADFORD v. GAMMON AND OTHERS 


[ CHANCERY Division (Eve, J-), November 14, 19, 1924] 


[ Reported [1925] Ch. 132; 94 L.J.Ch. 193; 1382 L.T. 342; 
69 Sol. Jo. 160] 


Partnership—Partnership agreement—Purchase of deceased partner's share by 
continuing partners—Indemnity of personal representative—Bank overdraft 
guaranteed by each partner—No demand by bank for payment. 

A partnership agreement made between five persons provided for the purchase 
of an estate in equal shares for the purpose of re-sale, and, in the event of the © 
death of one of the partners before the estate had been completely sold and ¢ 
realised, for the share or interest of that partner to be purchased by the others 
in equal shares. The legal personal representatives of the deceased partner — 
were to have no voice in the realisation or management of the estate, and were 
to be indemnified against all future claims and liabilities in respect of the 
estate. One of the partners died before the realisation of the estate, and at 
the time of his death the partnership had a bank overdraft of £17,000 odd D 
secured by a deposit of the title deeds of the estate and guaranteed by each 
partner. On being notified of the death of the partner the bank closed the 
account and gave notice to the plaintiff, the personal representative of the 
deceased partner, that that sum was owing, but made no demand for payment. 

The plaintiff brought an action against the continuing partners claiming 
specific performance of the partnership agreement and release from all liabilities yy 
of the partnership. 

Held: so long as the plaintiff was kept indemnified he could not insist on the 
continuing partners discharging a debt for payment of which no demand had 
been made, and, therefore, the plaintiff’s action failed. 

Ascherson v. Tredegar Dry Dock and Wharf Co., Ltd. (1), [1909] 2 Ch. 401, 
distinguished. F 
Notes. Cases referred to: 

(1) Ascherson v. Tredegar Dry Dock and Wharf Co., Ltd., [1909] 2 Ch. 401; 
78 L.J.Ch. 697; 101 L.T. 519; 16 Mans. 318; 26 Digest 127, 902. 
(2) Morrison v. Barking Chemicals Co., Ltd., [1919] 2 Ch. 325; 88 L.J.Ch. 314; 
122 L.T. 423; 35 T.L.R. 196; 63 Sol. Jo. 302; 26 Digest 128, 916. 
Action. G 
The following facts are taken from the judgment: ‘‘The plaintiff as legal 
personal representative of the late Mr. Bradford, who died in October, 1921, claims 

as against the defendants, who were the deceased's co-partners at the date of his 

death, certain declarations his right to which is not disputed, and in addition an 

order on the defendants to procure the release of the plaintiff and his testator’s 
estate from the liabilities of the partnership subsisting at the testator’s death. HI 

The partnership was constituted by a written instrument dated Feb. 19, 1920, and 

the joint adventure into which these five persons entered was the purchase im 
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indemnify the plaintiff and the testator's estate against the debts and liabilities 
and when they have done that they contend that they will have done all that can 
be reasonably required of them. The plaintiff, on the other hand, claims that he 
is entitled to the order I have already mentioned. At the testator’s death the 
partnership had an overdraft at the bank amounting to £17,000 and upwards, 
secured by deposit of the title deeds of the estate and guaranteed by each partner. 
On being notified of his death, the bank closed the account with a debit of 
£17,126 16s. 2d. and gave notice to the plaintiff that this was the sum owing, but 
made no demand for payment. So far as appears on the evidence, the other 
liabilities of the partnership were not of any substantial amount, but the liability 
to the bank necessarily ties up the administration of the testator’s estate the net 
amount of which does not largely exceed the claim of the bank. In these circum. 
stances the plaintiff finds himself in a difficulty, and is naturally desirous of obtain- 
ing a release from the bank, and if such release can only be obtained by payment 
of the whole amount, he claims that the defendants are bound to pay the whole 
amount notwithstanding that the bank has made no demand for payment.”’ 


Vaisey for the plaintiff. 
G. D. Johnston for the defendants. 


EYE, J., stated the facts and continued: The question between the parties does 
not arise in this case on any implied obligation imposed on the surviving partners 
as purchasers, but on the construction of the partnership articles. Does their 
covenant to indemnify involve this, that if the plaintiff as legal personal represen- 
tative calls on them so to do they are bound to discharge all the partnership debts 
subsisting at the date of the dissolution brought about by the testator’s death, 
although no creditor is demanding immediate payment? No authority has been 
cited which goes to that length, and it is obvious that if such be the obligation on 
continuing partners who enter into the ordinary covenant indemnifying an outgoing, 
or the estate of a deceased, partner it is one that might very seriously cripple, 
and, indeed, in many cases effectually suspend, the carrying on of the business. 
In this particular case the partnership indebtedness is substantially represented by 
the debt to one creditor, but that, of course, cannot affect the rights of the parties, 
and if the plaintiff is right he could obtain the same order he is now asking for if 
this £17,000 represented the aggregate of partnership debts due to any number of 
creditors. Counsel for the plaintiff has relied mainly on Ascherson v. Tredegar 
Dry Dock and Wharf Co., Ltd. (1), but in one important respect the position there 
differed essentially from what it is here. The plaintiff there was the executor of 
a surety and the defendant was the principal debtor; the creditors were bankers 
and as here as soon as they learned of the death of the surety they closed the 
account, and informed the surety’s executor of the amount owing, and as the 
learned judge found, made a demand on him for payment. In these circumstances 
it was held that the surety’s executor was entitled to an order upon the principal 
debtor to pay the debt. But here the creditors have made no demand for payment 
and the position existing is that referred to by Sarcant, J., in the concluding 
paragraph of his judgment in Morrison v. Barking Chemicals Co., Ltd. (2), where 
he says: 

“T have not to deal with the case which was much debated before me of what 

would happen if the bank took the initiative in closing the current account and 

then abstained from making a demand on the surety.” 


He adds: ‘‘The case is not a probable one,’’ but it happens to be this very case, 
and I have now to decide whether, in the absence of any demand for payment by 
the creditor, the circumstances are brought within the principle of the two cases I 
have referred to. I do not think they are. It may be, of course, that the plaintiff 
could pay off the bank and then sue the defendants, and by these means get rid 
of the liability, but that is a possibility which does not touch the problem with 


which I have to deal in this action, which can be stated thus: Does the ordinary 


‘ 


sove nay partnership debts and to indemnify an outgoing partner and the 
Se eee acts against debts and liabilities entitle the retiring partner 
or the legal personal representative of the deceased partner to insist upon the imme- 
diate payment of debts for which no demand for payment has been made? I do 
not think it does. So long as the covenantee 1s kept indemnified he cannot, in my 
opinion, insist upon the covenantor discharging debts for which no demand has 
been made; the obligation to make good the indemnity by payment and the right 
to enforce the covenant arises when the demand is made and not before. I think 
the plaintiff's claim fails, and I must dismiss the action. 
Solicitors: Speechly, Mumford & Craig, for Lamport, Bassitt & Hiscock, 
Southampton; Hurford ¢ Taylor. 
[Reported by A. W. Cuaster, Esq., Barrister-at-Law.] 





Re BALEN AND SHEPHERD’S CONTRACT 


[Cuancery Drviston (Tomlin, J.), June 27, 1924] 


[Reported [1924] 2 Ch. 365; 94 L.J.Ch. 97; 182 L.T. 606; 
40 T.L.R. 766; 68 Sol. Jo. 791] 


Sale of Land—Contract—Rescission—Recital in abstract that grantee entitled in 
equity—Interest of heir-at-law on face of abstract—Power of administratrix 
to give away interest—Offer by vendor to establish correctness of recital. 

The abstract of title delivered by the vendor on a contract for the sale of 
freehold property included a conveyance on sale to C.H.W. and a subsequent 
conveyance by his administratrix to G.A.W. which recited his death, the 
appointment of the administratrix, and the fact that G.A.W. had become 
entitled to the property in equity. The purchaser sought to rescind the con- 
tract on the ground that the title was defective in that G.A.W. was not the 
heiress-at-law of C.H.W. and the abstract did not show how she had become 
entitled to the property in equity, and claimed that he was entitled to the 
return of the deposit paid by him. 

Held: the principle entitling a vendor to rely on a recital that a grantee to 
whom the property had been conveyed was entitled in equity could only be 
applied where the whole legal and beneficial interest was on the face of the 
abstract in the person who conveyed to the grantee recited to be entitled in 
equity; in the present case on the face of the abstract the heir-at-law was 
interested, and there was no power enabling the administratrix by admission 
to give away the interest of the heir; but the title was not necessarily defective 
and the vendor had offered to establish the correctness of the recital, and so 
the purchaser was bound to give her an opportunity to do so; therefore, the 
purchaser was not entitled to have the contract rescinded. 

Notes. As to abstract of title, see 29 Hantspury’s Laws (2nd Edn.) 307 et seq.; 
and for cases see 40 Dicest (Repl.) 172 et seq. 

Cases referred to: 


(1) Re Chafer and Randall's Contract, [1916] 2 Ch. 8; 85 L.J.Ch. 485; 114 L.T. 
1076; 60 Sol. Jo. 444, C.A.; 40 Digest (Repl.) 174, 1370. 

(2) Re Soden and Alexander's Contract, [1918] 2 Ch. 258; 87 L.J.Ch. 529; 119 
L.T. 516; 40 Digest (Repl.) 174, 1371. 

(3) eects and Uxbridge and Rickmansworth Rail. Co. (1883), 24 Ch.D. 

il L.J.Ch. 808; 49 L.T. 180; 81 W.R. 857; 40 Digest (Repl.) 1785 
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Also referred to in argument: 
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Warren v. Murray, [1894] 2 Q.B. 648; 64 L.J.Q.B. 42; 71 L.T. 458; 43 W.R. 
3; 10 T.L.R. 578; 9 R. 793, C.A.; 32 Digest 453, 1194. 

Re Nisbet and Potts’ Contract, [1906] 1 Ch. 886; 75 L.J.Ch. 238; 22 T.L.R. 233; 
50 Sol. Jo. 191; sub nom. Re Nesbitt and Potts’ Contract, 94 L.T. 297; 54 
W.R. 286, C.A.; 19 Digest 20, 58 

Re Hailes and Hutchinson's Contract, [1920] 1 Ch. 233; 89 L.J.Ch. 130; 122 
L.T. 459; 36 T.L.R. 130; 64 Sol. Jo. 209; 40 Digest (Repl.) 170, 1332. 


Vendor and Purchaser Summons. 

By a letter, dated Nov. 7, 1923, and addressed by William Shepherd (hereinafter 
referred to as the purchaser) to Messrs. Street and Cresser, auctioneers and 
C surveyors, as agents for Alis Balen (hereafter referred to as the vendor), the pur- 

chaser agreed to purchase from the vendor the freehold property known as Highfield, 
No. 166, Hamlet Court Road, Westcliff-on-Sea, for the sum of £6,450 and paid 
a deposit of £600. The letter proceeded : 


“I agree to accept the vendor's title, provided such title is not defective and 
D to complete the purchase on or before the seventh day of January, 1924. If 
through my default the purchase is not so completed, I agree to pay interest at 
the rate of 6 per cent. annum upon the unpaid balance until completion. The 
property is sold subject to the restrictions and stipulations common to the 
estate of which same forms part. It is understood that vacant possession will 
be given to me within three months and that the property is sold subject to a 
mR covenant restricting the sale of costumes and furs on any portion of the 
' property, this restrictive covenant to run the land.”’ 


This agreement was confirmed on behalf of the vendor by a letter of the same date 
from Messrs. Street and Cresser and a letter dated Dec. 12, 1928, signed by the 
vendor. The abstract was delivered on Dee. 19, 1923. It commenced with a 
conveyance on sale dated Aug. 10, 1896, and disclosed a conveyance on sale on 
# Mar. 25, 1901, to one Charles Henry Wade, who subsequently mortgaged the 
property by a first mortgage dated Aug. 15, 1901, and by a second mortgage dated 
Oct. 7, 1902. The document abstracted next after the second mortgage was a 
conveyance made between the second mortgagee, of the first part, Eva Wade, of 
the second part, and Georgetta Annie Wade, of the third part. This conveyance 
recited, inter alia, the death of C. H. Wade on Oct. 10, 1903, intestate, and the 
, grant on Oct. 28, 1903, of letters of administration of his estate to Eva Wade, and 
seisin of C. H. Wade at his death in fee simple free from encumbrances except the 
first and second mortgages, and satisfaction since his death of the second mortgage. 
The same conveyance contained a recital that G. A. Wade had become entitled in 
equity, subject to the first mortgage, to the property, and was desirous of having 
the same conveyed to her as thereinafter expressed, and by the operative part of the 
1 conveyance the property was conveyed by the second mortgagee and the adminis- 
tratrix to G. A. Wade in fee simple freed from the second mortgage. The abstract 
then traced the title into the present vendor from G. A. Wade (subsequently 
referred to as G. A. Spencer) who paid off the first mortgage, obtained a re- 
conveyance by deed dated June 15, 1911, and sold the property. 
On Jan. 8, 1924, requisitions were delivered. Nos. 24 and 25 were as follows : 





“No. 24. Who is Georgette Annie Spencer? How did she become entitled 
in equity to the property conveyed by the indenture dated June 15, 1911. 
No. 25. Was there any issue to the marriage of Charles Henry Wade and 
Eva Wade. Their marriage and any issue born therefrom must be proved by 
a statutory declaration by some competent person with the appropriate certifi- 
cates of marriage and birth annexed.”’ 


ut Pe ai 
Answers were delivered on Jan. 8, 1924, and the answers to requisitions Nos. 24 
and 25 were as follows: 
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“No, 24. G. A. Spencer was formerly G. A. Wade and understood tobea 
daughter of C. H. Wade. It is recited as a fact in the deed of May 13, 1908, 
that G. A. Wade had become entitled in equity and the vendor accepted that 
statement finally. If detailed information is required it can be obtained but 
at the sole expense of the purchaser. The testator died seised of the property 
more than twenty years ago and the vendor and her predecessors in title 
(including G. A. Wade) have been in free and uninterrupted possession since J 
the death. Further G. A. Wade paid off the first mortgage of £800 (dated 
Aug. 15, 1901) on June 15, 1911. See statutory declaration and see contract.” 
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The answer to No. 25 was: 


“This does not arise. See answer to No. 24 and see contract.”’ 
Observations on replies were delivered on Jan. 16, 1924, and observation No. 4 c 


was as follows: 
“Nos 24 and 25 are repeated. The title shown by the abstract is defective 
in that there is no evidence that G. A. Wade was entitled in equity as recited 
in the deed of May 13, 1908, or that there were no other children of C. H. Wade 
surviving him. The recitals in the deed of May 13, 1908, are not sufficient 
evidence of the facts therein stated, the deed being less than twenty years old.” | 


The observations were answered on Jan. 26, 1924, and the answer to observation 
No. 4, so far as material, was in the following terms : 
“Nos. 24 and 25. It was for the administratrix of C. H. Wade to consider 
the equities affecting the property and to convey it accordingly. Her recital 
that G. A. Wade had become entitled in equity was sufficient foundation for 
the conveyance to G. A. Wade and was obviously inserted for the purpose of E 
keeping the details of her interest off the title and the validity of this as a 
conveyancing device has been accepted and acted on in three subsequent con- 
veyances for value. It is submitted that under these circumstances the title 
is not ‘defective.’ The alternative is to inquire (if practicable) into the affairs 
of the Wade family. This would cause delay and would probably involve both 
the present parties in expense. At this distance of time it seems (apart from PF 
the conveyancing device referred to above) quite unnecessary.” 


On Jan. 28, 1924, the purchaser’s solicitor wrote to the vendor's solicitor the 
following letter : 


“I thank you for your letter of the 25th inst., returning my observations 
with your replies thereto, but regret I cannot accept the same as satisfactory. G 
I have caused inquiries to be made in respect of the title of the late C. H. 
Wade to the property, and understand that G. A. Wade was not his heiress-at- 
law, there being two daughters, and if this is so, the title is clearly defective. 

I am also informed that the vendor contracted to sell the property last year 

but could not complete owing to the state of the title. According to the 
abstract delivered, the vendor has not shown a good title, and therefore my H 
client does not propose proceeding with the purchase, and I must ask you 
therefore to give instructions for his deposit to be returned to me. In view 

of the fact that your client knew at the time the contract was entered into that 

her title was defective, it appears to me that my client has a good claim for 
damages in respect of the expense he has been put to in the matter.”’ 


On Jan. 29 the purchaser's solicitor answered that letter by a letter in these terms: 


‘‘T am in receipt of your letter of yesterday's date and have submitted the 
papers to counsel to advise. It is merely a question of expense in obtaining 
information leading up to the recital that G. A. Wade had become entitled in 
equity to the property subject to mortgage of Aug. 15, 1901. Your elient is 
not entitled to cancel the contract unless he can prove that the title is defec- 
tive and obviously he cannot do this until he has sufficient and proper infor- 
mation which would entitle him to say this. My client is advised that the 
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title is not defective, and the statements in the second and last paragraph of 
your letter are serious ones to repeat. Your information that the vendor 
contracted to sell the property last year but could not complete owing to the 
state of the title is not correct; the contract to which you refer was cancelled 
by mutual consent for reasons unconnected with the title. My client insists 
on the contract being carried out and I will write you again after taking the 
opinion of counsel on the title."’ 


After some formal letters the following letter on Feb. 12, 1924, was written by the 
purchaser’s solicitor to the vendor’s solicitor : : 


“T have seen my client again on this matter, and in view of the nature of 
the title he is not prepared to go on further with the matter, and I shall be 
C glad, therefore, if you will give instructions for the deposit paid to the estate 

agents to be repaid to my client.”’ 


On Feb. 13, the solicitor replied : 


“T am in receipt of your letter of yesterday’s date and do not agree that 
there is anything in the nature of the title which justifies your client in stating 
that he is not prepared to go on further with the matter. I have made inquiries 
D of Messrs. Crossman, Block & Co., of 16, Theobalds Road, W.C., the solicitors 
who prepared the deed in question. They are acquainted with all the circum- 
stances and assure me that everything is in perfect order. They are preparing 
a report which I expect to receive by any post. This information would have 
been supplied earlier but for a bundle of papers having been mislaid in their 
office. It would have been obtained when my client made her purchase of the 
E property but for the matter having to be completed urgently. I expect to be 
able to write you fully this week.”’ 





On Feb. 15 he wrote again : 


‘“‘T have now received a letter from Messrs. Crossman, Block & Co. stating 
the circumstances which led up to the recital in the conveyance of May 13, 
1908, that Georgetta Annie Wade (afterwards Mrs. Spencer) was entitled in 
equity to the property, subject to the first mortgage. I enclose herewith a 
copy of the letter. You will see that it furnishes a complete explanation of 
how Mrs. Spencer became entitled, and also shows that it would have been 
somewhat difficult to deal with the title in the conveyance except by the 
method adopted, namely, a recital that Mrs. Spencer was entitled in equity. 
Messrs. Crossman, Block & Co.’s letter shows also that my client's title is not 
G and never has been defective, though the strict verification of the facts stated 

by them might involve some expense. Perhaps you will not think it worth 
while for your client to incur this; but, if you wish me to do so I shall be 
pleased to obtain from Messrs. Crossman, Block & Co. any necessary evidence 
by statutory declaration or otherwise, of course at your client’s expense. It 
would seem, however, that, practically Messrs. Crossman, Block & Co.’s 
H explanations, supported by possession by Mrs. Spencer and her successors in 

title since 1908, is sufficient, and I shall be obliged if you will now let me have 
draft conveyance. Of course your client’s claim not to proceed with the 
purchase cannot be admitted.” 

The copy of the letter from Messrs. Crossman, Block & Co., which is dated Feb. 12, 

is to this effect. After an apology for the delay by reason of the loss of papers they 

say as follows: 

“The facts, however, appear to have been these: Dr. C. H. Wade, as we 
have previously informed you, was twice married. His first wife, Mrs. Mary 
Wade, was the daughter of Mr. George Katz Douglas, and Dr. Wade with 
Mr. Cartmell Harrison were the trustees of this gentleman's will, Dr. Wade 
being the surviving trustee. The will gave the testator’s residue to his daughter 
Mrs. Mary Wade for life with remainder to her children. Mrs. Mary Wade 
died in May, 1899, having had two children only, namely, Minnie Douglas 


F 


On Feb. 15, 1924, the purchaser’s solicitor, who appeared not to have then received 
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Wade and Georgetta Annie Wade. Dr. Wade died Oct. 28, 1903, intestate 
and insolvent and it appeared he had invested the trust funds under his 
father-in-law’s will in the purchase of a medical practice and of the house 
‘Highfield,’ now 106, Hamlet Court Road, which he had mortgaged first to 
Mr. and Mrs. Fisher for £800, secondly to Mrs. Fisher for £300. Mrs. Eva 
Wade, Dr. Wade’s second wife, took out a grant of administration and out of 
moneys got in by her in respect of debts owing to her husband discharged the 
second mortgage of £300. In May, 1905, Minnie Douglas Wade died leaving 
a will by which she left her residue equally between her sister Georgetta Annie 
and her cousin Miss Eleanor Hall. This property included her half share of 
‘Highfield’ (as representing part of her grandfather's residuary estate) subject 
to the mortgage, and an arrangement was come to between Miss Hall and 
Miss Georgetta Annie Wade that Miss Wade should take Miss Hall’s share of 
‘Highfield’ as part of her share of her sister's estate. Miss G. A. Wade thus 
became entitled in equity to ‘Highfield’ subject to the mortgage for £800 and 
accordingly as the property stood in the name of Dr. C. H. Wade it was thought 
that the simplest way of regularising the matter was to take a conveyance from 
Mrs. Fisher, the second mortgagee, by direction of Mrs. Eva Wade as her 
husband's administratrix to Miss G. A. Wade subject to the first mortgage. 
This was accordingly done by the deed of May 13, 1908. The completed draft 
of this deed is in our office, and we have also the grant of administration to 
C. H. Wade, and office copy of the will of George Katz Douglas, the grand- 
father, and a deed of appointment of new trustees under his will in 1905 which 
partly recites the above facts. It will be seen, therefore, that Dr. C. H. Wade 
had really no beneficial interest in ‘Highfield,’ that it was purchased out of 
moneys forming part of the trust estate of G. K. Douglas and thus under the 
provisions of his will and the arrangements between Miss C. A. Wade and her 
sister’s representatives passed entirely to Miss G. A. Wade. We hope this 
explanation may enable you to overcome the difficulty you are experiencing 
and while we cannot assume any responsibility or liability in the matter we 
should have no objection to producing the above-mentioned documents in our 
possession if this would assist matters.”’ 


the letter of the vendor's solicitor containing this enclosure, wrote as follows : 


“My client is advised that the title as deduced is defective, and he has 
accordingly decided not to go on with the matter. I must ask you therefore 
to give instructions for the deposit to be repaid to my client.’’ 


On Feb. 16 the vendor’s solicitor wrote : 


‘I am in receipt of your letter of the 15th inst. which has crossed mine of 
the same date. Counsel has advised that the title is not defective and on 
ee of my client I strongly object to the expression used in your letter. 
You are not at liberty to say that the title is defective without having before 
you sufficient information which would entitle you to say this and obviously you 
had not this when your previous letter was written. My client insists “upon 
the contract being carried out and I am instructed to enforce it.’ 


That is acknowledged and on Feb. 21 the purchaser’s solicitor writes again : 


‘‘Referring to your letter of the 16th inst., I have now heard from my client 
thereon, and he is not prepared to alter the decision he has already come to 
not to proceed further with the matter. I must ask you therefore to give 


instructions to the estate agents to return t ; i 
forthwith.’ o my client the amount of the deposit 


That is answered on the 28rd : 


: richie client is seeking to avoid his contract by suggesting that the title is 
he indeed he attempted to do this even before information on the 
subject of the recital in the abstracted deed of May 13 was before you. The 


A 
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purchaser by his contract has agreed to accept the vendor’s title providing 
such title is not defective. My client is advised by counsel that it is not and 
never has been defective and I do not suppose that you seriously mean to 
contend that it is; at any rate you have not shown any grounds and my client 
is able to adduce evidence to support her title. Mrs. Balen considers that the 
purchaser is endeavouring to find a means of getting out of his contract if 
possible. My client will not release him. Unless therefore I hear from you 
by Tuesday next that the purchaser intends to complete his purchase forthwith 
I shall be reluctantly compelled to take proceedings at once to enforce the 
contract in accordance with my final instructions and without further notice.”’ 


That is answered on the 26th: 


“I am in receipt of your letter of the 23rd inst. It is not a question of my 
client endeavouring to get out of his contract. He has been advised that the 
title is defective, and is naturally not prepared to proceed with the purchase. 
The grounds of his objection are sufficiently raised in my requisitions. If your 
client thinks it wise to take proceedings to enforce specific performance of the 


contract, I shall be prepared to accept service of proceedings on my client's 
behalf.”’ 


On Mar. 7, 1924, the purchaser issued this summons asking that it might be 
declared (i) That the requisitions and objections of the purchaser in respect of the 
title to the property comprised in the contract of sale had not been sufficiently 
answered by the vendor, and that a good title to the property had not been shown; 
(ii) that the vendor might be ordered to return the deposit of £600 with interest 
at the rate of £4 per cent. per annum from Nov. 7, 1923, until repayment; and 
(iii) that the vendor might be ordered to pay the purchaser his costs of investigating 
title and of this application. 


Galbraith, K.C., and Boraston for the purchaser. 
Gavin Simonds and J. Beaumont for the vendor. 


Cur. adv. vult. 


June 27. TOMLIN, J., read the following judgment.—This is a purchaser's 
summons under the Vendor and Purchaser Act, 1874, asking in effect for a declara- 
tion that a good title has not been shown to the property agreed to be purchased, 
and to have the deposit returned on the footing that the contract has been rescinded, 
and other consequential relief. {His Lordship stated the facts and continued : ] 
It will be observed that on Jan. 28, 1924, the purchaser, after having been informed 
that the vendor was prepared to furnish the information to establish the equitable 
title of G. A. Wade, affected to rescind the contract, and on Feb. 15, 1924, after 
having been furnished with an outline of such equitable title, adhered to his 
decision to rescind. The purchaser’s case is that on Jan. 28, 1924, the vendor's 
title was defective because G. A. Wade was not the heiress-at-law of C. H. Wade, 
and the abstract did not show how she had become entitled in equity, and that, 
in those circumstances, on that date he was entitled to rescind and did in fact 
properly and effectually rescind the contract. The vendor's answer is: First, that 
the purchaser was not entitled to go behind the recital in the conveyance of 1908 
as to the equitable title of G. A. Wade; secondly, if the vendor is wrong on his 
first point, there was on the abstract no such defect of title as entitled the purchaser 
to rescind on Jan. 28, 1924, but only an omission in the abstract which the pur- 
chaser was willing, and offered, and would have been able if a reasonable opportunity 
had been given her, to supply; and, thirdly, that the vendor in any case can show 
a statutory title which the purchaser will be bound to accept. = 

As to the first point, I think the vendor is wrong. The principle entitling a 
vendor to rely upon a recital to the effect that a grantee to whom the property js 
conveyed is entitled in equity rests, I think, on this, that where a grantor is oD 
the face of the abstract entitled legally and beneficially, he can admit and is bound 
by a recital of the equitable title of his grantee, and that a purchaser taking from 
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the grantee or his successors in title is not bound to inquire as to the instruments, 
acts in the law, and events which found the grantee’s equitable title, and getting 
the legal estate will not be affected with notice of any adverse equitable claim if 
in fact the grantee’s equitable title was defective. It is true that the use of this 
device for the purpose of keeping the equitable title off the abstract is not confined 
to the case of the devolution of a mortgage: see Re Chafer and Randall’s Contract 
(1) and Re Soden and Alexander's Contract (2). But it can, in my opinion, only 
be utilised where the whole legal and beneficial interest is on the face of the 
abstract in the person who conveys to the grantee recited to be entitled in equity. 
In the present case on the face of the abstract the whole legal and beneficial interest 
subject to mortgages was in C. H. Wade at his death, but the abstract discloses 
the death of C. H. Wade intestate, and the question is whether his administratrix 
was (subject to the mortgages) the person legally and beneficially entitled in these 
circumstances. I do not think she was. On the face of the abstract the heir-at- 
law was interested, and there is no power, statutory or otherwise, of which I am 
aware, enabling the administrator by admission to give away the interest of the 
heir. The legal personal representative of a deceased mortgagee may well be in 
a position, with regard to the mortgage debt and the securities for the same, 
different from that occupied by the administrator in relation to land of which on 
the face of the abstract his intestate died, seised legally and beneficially in fee 
simple, and he may well be able by an admission as to the title of the debt of his 
testator or intestate to bind the property so far as it is a security for the debt: 
see Re Harman and Uxbridge and Rickmansworth Rail. Co. (3). 

As to the second point, I do not think that the purchaser was, on Jan. 28, 1924, 
entitled, as has been on his behalf maintained before me, to rescind the contract. 
The title was not necessarily defective. The abstract and the proof adduced were 
no doubt insufficient, but the vendor had offered to establish the correctness of the 
recital in question, and I think the purchaser was bound to give her a proper 
opportunity of doing so. That opportunity has hitherto been refused to her. In 
these circumstances, in my opinion, the purchaser cannot claim to have the contract 
treated as rescinded and the deposit returned, but the vendor is entitled to be 
afforded a reasonable opportunity of proving a title. The summons fails, with the 
usual consequences. 


Solicitors : Vizard, Oldham, Crowder & Cash, for F. T. Fisher, Southend-on-Sea; 
M. A. Jacobs. 


[Reported by L. Morgan May, Esg., Barrister-at-Law.] 


4 


C 





K.B.D.] GORDON v. GOLDSTEIN 775 


GORDON v. GOLDSTEIN 


[Kive’s Benen Driviston (Lord Darling, sitting as an additional judge, and 
Shearman, J.), July 10, 11, 1924] 


[Reported [1924] 2 K.B. 779; 94 L.J.K.B. 21; 182 L.T. 155; 
[1924] B. & C.R. 245] 

Bill of Sale—‘‘True owner'’ of goods—Bill signed by two persons as ‘‘grantor’’— 
Goods the property of one person only—Validity of bill—Bills of Sale Act 
(1878) Amendment Act, 1882 (45 € 46 Vict., c. 43), 8. 5. 

By a document purporting to be a bill of sale, a husband and wife (in the 
bill together called ‘‘the grantor’’) assigned to the grantee chattels described 
in the schedule to the bill. The chattels belonged to the wife only. 

Held: the ‘‘grantor’’ not being the true owner of the chattels, the bill of sale 
was void under the Bills of Sale Act (1878) Amendment Act, 1882, s. 5, except 
as against the grantor. 


Notes. As to the statutory form of a bill of sale, see 8 Hauspury’s Laws (3rd 
Edn.) 289 et seq.; and for cases see 7 Dicesr 51 et seq. For the Bills of Sale Act 
(1878) Amendment Act, 1882, s. 5, see 2 Hatspury’s Srarures (2nd Edn.) 576. 
Cases referred to: 
(1) Re Storey, Ex parte Popplewell (1882), 21 Ch.D. 73; 52 L.J.Ch. 39; 47 L.T. 
274; 31 W.R. 35, C.A.; 7 Digest 40, 207. 

(2) Saunders v. White, [1901] 1 K.B. 70; 70 L.J.K.B. 34; 83 L.T. 712; 49 W.R. 
127; 17 T.L.R. 72; 8 Mans. 31; affirmed, [1902] 1 K.B. 472; 71 L.J.K.B. 
318; 89 L.T. 178; 50 W.R. 325; 18 T.L.R. 280; 9 Mans. 113, C.A.; 7 
Digest 54, 288. 

(3) Brandon Hill, Ltd. v. Lane, [1915] 1 K.B. 250; 84 L.J.K.B. 347; 112 L.T. 
346; 59 Sol. Jo. 75, D.C.; 7 Digest 54, 289. 

Appeal from a master’s order. 

By a document made in October, 1923, purporting to be a bill of sale, between 
Jane Goldstein and her husband, Solomon Goldstein (therein together called ‘‘the 
grantor’’) of the one part, and Benjamin Cohen (therein calied “‘the grantee’’), of 
the other part, it was provided that, in consideration of £120 paid by the grantee 
to the grantor, the latter assigned to the grantee, his executors, administrators and 
assigns, the chattels and things specifically described in the schedule thereto and 
being at the address of Jane Goldstein and her husband, Solomon Goldstein, as 
security for the payment of the said sum and interest; and the document was 
signed, sealed and delivered by both the persons therein described as the grantor. 
Subsequently one Gordon recovered judgment in the High Court against Solomon 
Goldstein for a debt, and execution was levied on certain goods on the premises 
including the goods comprised in the document purporting to be a bill of sale. 
These goods were claimed by Solomon Goldstein’s wife, Jane Goldstein, and also 
by Benjamin Cohen, the grantee of the purported bill of sale. Interpleader pro- 
ceedings were ordered. The master before whom the interpleader summons was 
heard found, on the evidence, that, down to the time of making the purported bill 
of sale, all the goods in question belonged to Jane Goldstein, and he held that the 
bill of sale was not bad in law by reason of the joinder of Jane Goldstein’s husband 
with her as grantor and he ordered the sheriff to withdraw from possession of the 
goods seized and claimed by the claimants, and that the execution creditor pay 
the costs of the interpleader. 

The execution creditor appealed. 

By s. 5 of the Bills of Sale Act (1878) Amendment Act, 1882: 

‘| bill of sale shall be void, except as against the grantor, in respect of 

any personal chattels specifically described in the schedule thereto of which 

the grantor was not the true owner at the time of the execution of the bill 


of sale.”’ 
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Margolis for the appellant. 
R. J. White for the claimants, the respondents. 





LORD DARLING.—In this case, Mrs. Jane Goldstein and her husband, Solomon 
Goldstein, gave a bill of sale assigning certain goods, therein named, to the grantee, 
Mr. and Mrs. Goldstein were together described in the document as ‘‘the grantor,"” 
and they affected to be the true owners of the goods. The appellant subsequently 
recovered judgment against Solomon Goldstein, and the goods included in the bill 
of sale were seized by the sheriff in execution. Both the grantee and Mrs. Goldstein 
claimed the goods, and the sheriff then took out an interpleader summons. The 
master before whom the matter came found that Solomon Goldstein was not the 
owner of the goods, which were the property of Mrs. Jane Goldstein. He found 
further that the bill of sale contained a false statement as to the ownership of the C 
goods by ‘“‘the grantor.’’ ‘The grantor’’—Mr. and Mrs. Goldstein together—was 
not the true owner of the goods at the date of the bill of sale. The bill of sale, 
therefore, does not comply with s. 5 of the Bills of Sale Act (1878) Amendment 
Act, 1882. It is, therefore, void, and we cannot treat it as good on the ground 
that Solomon Goldstein was joined in order to prevent him from challenging the 
validity of the transaction. The bill of sale is not in the statutory form, because L 
it is untrue to say that the two persons described jointly as ‘‘the grantor’’ were 
both owners of the goods. The bill of sale is void, and the grantee is not entitled 
to the goods as against the judgment creditor. 


SHEARMAN, J.—I am of the same opinion, but will state my view shortly. 
Solomon Goldstein and his wife, Jane Goldstein, joined in giving the bill of sale E 
in question. They are described jointly as ‘‘grantor.’’ Subsequently, the plaintiff 
levied execution on a judgment which he had obtained against the husband. On 
the interpleader issue arising from the grantee’s claim to the goods, the master 
has found that the whole of the goods belonged to the wife. On behalf of the 
appellant it is said that, under s. 5 of the Bills of Sale Act (1878) Amendment Act, 
1882, the bill of sale is void as against him, on the ground that ‘‘the grantor’’ was F 
not the true owner. None of the authorities cited appears to cover this case. ~ 
Before the passing of the Act of 1882, when the only Act relating to bills of sale 
was the Bills of Sale Act, 1878, which made the transaction public but did not 
give any special protection to borrowers, it was held that the addition of a person 
as one of the grantors who had no interest in the goods was mere surplusage: Re 
Storey, Ex parte Popplewell (1). But since the Act of 1882 with its stringent 
provisions for the protection of the borrower came into force, Saunders v. White (2) Q 
has been decided, where it was held that a joint and several assignment by husband 
and wife of goods, some of which belonged to each, but none to both jointly, 
invalidated the bill of sale, both on the ground that it was not in accordance with 
the schedule and that the grantors were not the true owners. The Court of Appeal 
affirmed the decision on the former ground without dealing with the other ground. 
On the other hand, in Brandon Hill, Ltd. v. Lane (8), the grantor of a bill of sale 
assigned chattels of his own as security for money paid on behalf of himself and 
his wife. The wife executed the bill of sale, and was named in the recitals, but 
did not Sn ae the operative part or in the covenants. The court there held that, 
cian, leg only ivineg for a collateral purpose, and the assignment was by 
earns o was the true owner of the chattels, there was no infringement of I 
aa ee ania se an case is quite different. Two persons are both 
ie & or’’ and as the true owners of the goods. That represeM- 

on was untrue; the goods belonged to the wife only. The bill of sale was not in 
accordance with s. 5 of the Act of 1882. The reasoning in Saunders v. White @) 
ee to support that view. If one extra person could be put in as grantor, there 
would be no reason why half a dozen extra persons should not equally well be 
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‘ 


[The claimant under the bill of sale thus failed, but the court held that there 
was evidence to support the master’s finding that the goods belonged to Mrs. 
Goldstein. This claim, therefore, succeeded against the execution creditor. ] 


Solicitors : S. Landman; Bruce, Millar & Co. 


[Reported by T. W. Moraan, Esq., Barrister-at-Law. | 





WATERHOUSE v. WILSON BARKER 


[Court or AppeaL (Bankes, Scrutton and Atkin, L.JJ.), May 27, June 4, 5, 28, 
1924] 


[Reported [1924] 2 K.B. 759; 98 L.J.K.B. 897; 182 L.T. 15; 
40 T.L.R. 805; 69 Sol. Jo. 51] 


Discovery—Production of documents—Inspection—Bankers’ books—Principle on 
which power to order inspection should be exercised—Objection that entries 
tend to incriminate—Bankers’ Books Evidence Act, 1879 (42 Vict., c. 11), 
5 ts 
The exercise of the jurisdiction of the court under s. 7 of the Bankers’ Books 

Evidence Act, 1879, which provides that ‘‘on the application of any party to 
a legal proceeding a court or judge may order that such party be at liberty to 
inspect and take copies of any entries in a bankers’ book for any of the 
purposes of such proceedings,’’ ought to be regulated by the general rules as 
to inspection of documents before trial, and so the party whose account is 
sought to be inspected may oppose the application for inspection on any ground 
on which inspection of ordinary documents could be resisted. 

A plaintiff applied for an order under s. 7 allowing her to inspect and take 
copies of all entries in the books of a bank relating to a defendant’s account. 
The defendant, in her affidavit of documents, swore that the production of 
copies of these entries would tend to incriminate her and subject her to a 
criminal prosecution. 

Held (Scrurron, L.J., dissenting): this oath was conclusive, and so no 
order should be made under s. 7 before the trial of the action. 

Parnell v. Wood (1), [1892] P. 187, and South Staffordshire Tramways Co. 
v. Ebbsmith (2), [1895] 2 Q.B. 669, applied. 


Notes. This topic is no longer annotated in the AnNnuAL Pracrice oF THE 
Supreme Court under B.S.C., Ord. 31, r. 19a (8), to which Arxin, L.J., referred, 
but is now dealt with in the notes to R.S.C., Ord. 37, r. 7. 

As to applications for orders for inspection of bankers’ books, see 2 Hanspury's 
Laws (8rd Edn.) 248; and for cases see 3 Dicest 307-309. As to incrimination 
as a ground for resisting discovery, see 12 Haussury’s Laws (8rd Edn.) 50; and for 
cases see 18 Dicrest (Repl.) 134-187. For the Bankers’ Books Evidence Act, 1879, 
see 9 Hatspury’s Statutes (2nd Edn.) 598. 

Cases referred to: 

(1) Parnell v. Wood, [1892] P. 187; 66 L.T. 670; 40 W.R. 564; 8 T.L.R. 274, 
C.A.; 8 Digest 809, 1017. 

(2) South Staffordshire Tramways Co. v. Ebbsmith, [1895] 2 Q.B. 669; 65 
L.J.Q.B. 96; 73 L.T. 454; 44 W.R. 97; 12 T.L.R. 82; 40 Sol. Jo. 49, C.A.; 
8 Digest 309, 1018. 

(8) Perry v. Phosphor Bronze Co., Ltd. (1894), 71 L.T. 884; T4-Re Gol, GCeAS; 
3 Digest 809, 1019. 
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(4) Parkhurst v. Lowten (1816), 1 Mer. 391; 85 1.R. 718, L.C.; (1878), 2 Swan. A 
195; 36 E.R. 598, L.C.; 18 Digest (Repl.) 139, 1252. 
(5) Arnott v. Hayes (1887), 86 Ch.D. 731; 56 L.J.Ch. 844; 57 L.T. 299; 36 W.R. 
246; 38 T.L.R. 807, C.A.; 3 Digest 308, 1016. 
(6) Tournier v. National Provincial and Union Bank of England, Ltd., [1924] 
1 K.B. 461; 93 L.J.K.B. 449; 130 L.T. 682; 40 T.L.R. 214; 68 Sol. Jo. 441; 
29 Com. Cas. 129, C.A.; Digest Supp. B 
(7) Emmott v. Star Newspaper Co., Ltd. (1892), 62 L.J.Q.B. 77; 67 L.T. 829; 
57 J.P. 201; 9 T.L.R. 111; 5 R. 187; 3 Digest 308, 1013. 
(8) Re Bankers’ Books Evidence Act, 1879, R. v. Bono (1913), 29 T.L.R. 635, 
D.C.; 3 Digest 309, 1022. 
(9) Pollock v. Garle, [1898] 1 Ch. 1; 66 L.J.Ch. 788; 77 L.T. 415; 46 W.R. 66; 
14 T.L.R. 16; 42 Sol. Jo. 32, C.A.; 3 Digest 308, 1012. C 
(10) Re Marshfield, Marshfield v. Hutchings (1886), 82 Ch.D. 499; 55 L.J.Ch. 
552; 54 L.T. 564; 34 W.R. 511; 3 Digest 308, 1010. 
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Also referred to in argument: 


Harding v. Williams (1880), 14 Ch.D. 197; 49 L.J.Ch. 661; 42 L.T. 507; 28 W.R. 
615; 3 Digest 307, 1007. D 

Howard vy. Beall (1889), 23 Q.B.D. 1; 58 L.J.Q.B. 384; 60 L.T. 637; 37 W.R. 
555; 3 Digest 308, 1011. 

A,-G. v. Le Merchant (1772), 2 Term Rep. 201, m.; 1 Leach, 300, n.; 100 E.R. 
109; 18 Digest (Repl.) 185, 1197. 

R. vy. Kinghorn, [1908] 2 K.B. 949; 78 L.J.K.B. 33; 99 L.T. 794; 72 J.P. 478; 
25 T.L.R. 219; 21 Cox, C.C. 727, D.C.; 3 Digest 309, 1021. E 

Spokes vy. Grosvenor Hotel Co., [1897] 2 Q.B. 124; 66 L.J.Q.B. 572, 578; 76 ty 
677, 679; 45 W.R. 545, 546; 18 T.L.R. 426, 481, C.A.; 18 Digest (Repl.) 
11, 60. 


Appeal from an order of Greer, J., at chambers. 

The plaintiff, Muriel Gertrude Jane Annie Waterhouse, the widow and executrix Ff 
of the will of Alfred Francis Waterhouse, deceased, claimed against the female 
defendant and her husband a sum of £10,000 alleged to have been obtained by the 
female defendant by fraud between July, 1913, and December, 1920. Alternatively 
she claimed damages for fraud and conspiracy, and a charge on certain real and 
personal estate in which the moneys alleged to have been obtained by fraud had 
been invested by the female defendant, with all necessary accounts and inquiries. @ 
The defendants by their defence denied the allegations and the right of the plaintiff 
to the relief claimed. 

An order for discovery of documents having been obtained by the plaintiff, the 
female defendant filed an affidavit of documents in which she scheduled her pass 
books during the period in question. She also scheduled copies of entries of her 
current and deposit accounts with the bank during the period but she objected to 
produce those copies of entries upon the ground that they would, to the best of her 
knowledge, information, and belief, tend to incriminate her and to subject her to 
a criminal prosecution, and she alleged that the said pass books had been lost or 
destroyed. The plaintiff had previously applied to the Master in Chambers under 
s. 7 of the Bankers’ Books Evidence Act, 1879, for an order that she should be at 
liberty to inspect and take copies of all entries in the books of the bank relating to J 
the female defendant's account between Jan. 1, 1913, and the present time, but 
the Master refused to make an order upon the ground that the privilege claimed 
by the defendant was absolute and precluded him from making the order salen for, 
but he made an order giving the plaintiff liberty to inspect and to take copies (a) of 
all entries in the banker’s books relating to the said defendant's account with the 
said bank from Feb. 18, 1922, onwards, and (b) of all entries relating to her account 


other than entri ; : 
1912, and eee oe and deposit accounts in such books between Dee. 31, 
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The Bankers’ Books Evidence Act, 1879, provides, by s. 7: 


“On the application of any party to a legal proceeding a court or judge may 
order that such party be at liberty to inspect and take copies of any entries in 
a banker's book for any of the purposes of such proceedings. An order under 
this section may be made either with or without summoning the bank or any 
other party, and shall be served on the bank three clear days before the same 
is to be obeyed, unless the court or judge otherwise directs."’ 

Greer, J., having affirmed the order of the Master, the plaintiff appealed. 


Haydon, K.C., and S. E. Pocock for the plaintiff. 
Hawke, K.C., and Lord Erleigh for the defendant. 


Cur. adv. vult. 
June 23. The following judgments were read. 


BANKES, L.J.—This appeal raises an important point of practice in reference 
to the right to inspection before trial by a party to a litigation of entries in the 
books of the banker of another party to the litigation. 

The power of inspection is given by s. 7 of the Bankers’ Books Evidence Act, 
1879, which provides that 


‘“‘on the application of any party to a legal proceeding a court or judge may 
order that such party be at liberty to inspect and take copies of any entries 
in a banker’s book for any of the purposes of such proceedings.”’ 


This Act and its predecessor, the Act of 1876, were passed in the interest of bankers 
in order to prevent interference with their business and needless expense and 
trouble, and to facilitate the giving in evidence of relevant material contained in 
their books. Incidentally, also, the section, e portion of which I have quoted, has 
afforded an opportunity to a litigant of becoming possessed in advance of the trial 
of what may be very valuable information. Perry v. Phosphor Bronze Co., Ltd. (3) 
is an instance where the court gave the litigant the opportunity sought for. 

In that case the plaintiff had disclosed his pass book. The defendants desired 
to inspect the entries in the bank books upon the ground that they would show 
them, more definitely than the pass book could do, the nature of the plaintift’s 
accounts at his bank. The judge at chambers made the order asked for, and the 
Court of Appeal affirmed it. It is noticeable, however, that in giving judgment 
Corron, L.J., says that he considered that a special case must be made out for 
what he described as getting behind the pass book; and A. L. Smiru, L.J., said 
that the application to the court to put in force s. 7 of the Bankers Act was a 
strong thing to do. It is common knowledge that the jurisdiction to give inspection 
of bankers’ books under s. 7 of the statute is always exercised with caution, but 
that orders are constantly made for the inspection, not only of the books of the 
bankers of a litigant, but also of the books of bankers of persons who are not parties 
to the litigation, and that by means of such orders valuable information is rendered 
available before trial. 

The question which arises on this appeal only arises when the application is to 
inspect the books of the banker of a party to the litigation where the party has in 
an affidavit of documents claimed in proper form and on sufticient grounds that the 
entries sought to be inspected, if contained in books or documents in his own 
possession, would be protected from production. On the one hand it is said that 
the Court of Appeal has laid down the rule that in such a case an order for inspec- 
tion will not be made. On the other hand, it is said that the rule was not laid 
down in reference to the exceptional case where a litigant claimed protection from 
inspection upon the ground that it might incriminate him, and that there was no 
reason why the rule should be applied to that case. To determine this contention 
it is necessary to look closely into the facts and the judgments in the only two 
material cases, Parnell v. Wood (1) and South Staffordshire Tramways Co. v. 
Ebbsmith (2). It is quite true that in neither of these cases did the parte 
point in issue here arise. In both cases an affidavit had been made denying the 
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relevancy of the entries of which inspection was sought. In the one case the pa 
disclosed the pass book, but claimed to seal up parts which were sworn to 
irrelevant. In the other case the party obtained copies from his bank of certain 
entries in the bank books and included them in his affidavit of documents, and 
then swore that, with those exceptions, there were no entries in his account of 
which inspection was sought relating to the matters in question in the action. It - 
is in reference to these facts that the judgments must be read, but making full B 
allowance for the difference in the facts of those cases and the present one, I think 
that the judgments do lay down a general rule of practice which is just as applicable 

to the one set of facts as to the other and which consequently we must follow. 
Had the question come before the courts in its present form in the first instance, 

I am not at all sure that the judgments would have been expressed as they are. 

That, however, is not a material consideration; we must deal with the judg- | 
ments as they are and not as what, under other circumstances, they might have 
been. I think that perhaps the strongest passage in support of the view I am 
expressing is to be found in the judgment of Linpey, L.J., in Parnell v. Wood (1), 
where he says : 

“The plaintiff was ordered to make an affidavit as to documents and produce D 

them. She complied. She set out her pass books and produced them, sealing 

up parts of them which she swore to be irrelevant to the matters in issue. 

Her opponents, therefore, have got production of the pass books to the extent 

.to which, as between them and her, they are entitled to see them before the 

trial.” 


And later on in his judgment he says: E. 


“The sole object of this application is to get behind the privilege, and such an 
object is not within the scope of the Act.”’ 


This was the ground upon which the lord justice based his judgment. It is a 
ground which places discovery of a litigant’s banker’s books in exactly the same 
category as the documents in the litigant’s own possession, and it covers a claim FE. 
for protection from production upon the ground of a tendency to incriminate just 
as completely as a claim for protection from production upon the ground of irrele- 
vancy. In the South Staffordshire Case (2) Lorp Esuer, M.R., says in terms that 
the exercise of the jurisdiction of the court to make an order under s. 7 of the 
Bankers’ Books Evidence Act ought to be regulated by the general rules laid down 
by the decisions in relation to inspection of documents before the trial. I do not 
refer to the other judgments in these two cases, as I find nothing in them indicating G 
that the lords justices did not entirely approve of the passages in the judgments 
which I have quoted. Under these circumstances I think that this appeal fails 
and must be dismissed, with costs, in any event. I need hardly add that this 
decision has no bearing at all upon the admissibility of the evidence at the trial, 
and any delay or expense which may be incurred owing to the defendant having ca 


taken the objection to inspection at this stage can be adequately dealt with by 
the trial judge. : 


SCRUTTON, L.J.—This appeal r 


aises an important questi kers’ 
Raia Ri diuse"Ach. portant question under the Banke 


1879, under curious circumstances. The plaintiff, the 
executrix of one Waterhouse (deceased), alleges that the defendant, Lady Wilson 
Barker, in collusion with a named solicitor, has fraudulently obtained money from [ 
the deceased man by untruly representing that the solicitor would disclose to her 
husband her adultery with the man now dead. The claim gives particulars of some 
twenty payments between 1913 and 1920 alleged to have been made by the dead 
man in banknotes in consequence of these fraudulent misrepresentations. The 
pe proceedings took an unusual course. At first it was contended that 

; e se e defendant was unfit to plead, so that no discovery at all could be required 

rom her. On inquiry before a Master the lady was found fit to plead. She then 


took the bold course of declining to produce sixty-five letters in the handwriting of — 


‘ 





me 
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the dead man, two draft letters in her own writing, 
of current and deposit accounts of Lady Wilson B 
Bank, Ltd., between 1912 and Feb. 18, 1922,’’ the latter being the date of the 
death of the plaintiff's testator. Her refusal to produce the documents was sworn 
to be upon the ground “‘that they may to the best of my knowledge, information, 
and belief tend to incriminate me and subject me to a criminal prosecution.”’ It 
ean hardly be contended, therefore, that parts of the documents are not relevant. 
Before this affidavit had been sworn the plaintiff had taken out a summons under 
the Bankers’ Books Evidence Act for liberty to inspect and take copies of the 
accounts in question. The Master and judge refused it at the present stage upon 
the ground, as I gather, that two decisions of the Court of Appeal, Parnell v. Wood 
(1) and South Staffordshire Tramways Co. v. Ebbsmith (2), laid down a general rule 
that the Act did not extend the limits of discovery so as to do away with a litigant’s 
privilege. It is to be observed that in each of these cases the defendant had sworn 
that certain entries in accounts in his custody were irrelevant, and the court was 
asked to order inspection in the bankers’ books of entries which the defendant had 
sworn were irrelevant. There is no trace in either of the cases of any consideration 
by the court of the question of what was to happen with relevant entries in bankers’ 
books which yet were privileged if in possession of the client, because they might 
tend to criminate that client. It seems clear, and was indeed admitted by defen- 
dant’s counsel, that the banker could not at the trial refuse to give evidence of 
transactions recorded in his books, because they would tend to criminate his 
customer. This question was discussed by Lorp Expon in Parkhurst v. Lowten (4), 
when discovery by interrogatories was being sought to support a claim against a 
trustee. The trustee and his executor had successfully objected to discovery upon 
the ground that it might tend to show simony (see 1 Mer. 391), but discovery was 
then sought against Lowten’s solicitor to ascertain the dates and amounts of certain 
payments and the facts about a certain deed. Lorp Expon, with his usual caution, 
declined to decide any particular question till he saw it and the witness’s objection 
to answer, but he did decide that the general objection that the witness was 
Lowten’s attorney and that some answers might tend to criminate his client was 
a bad one. He said (2 Swan. at p. 211): 


“The court would oblige the attorney of Lowten to show that Lowten had been 
engaged in a simoniacal contract, from discovering which Lowten might protect 
himself. If the interrogatories are such as not to invade the privilege of the 
client, which is to be attended to by the attorney, though they bring out proof 
of simony, yet bringing out proof of payment of the money, they must be 
answered,”’ 
and again (ibid. at p. 215): 

“There is no doubt, that the privilege which protects a man from criminating 
himself, does not belong to a witness whose disclosures may criminate not 
himself, but others; if the matter which the witness has to state is relative to 
the time of payment, he cannot object to make the statement, because it may 
prove that some other person has been guilty of an offence.” 


and ‘‘copies of bankers’ entries 
arker with National Provincial 


If this is so, the plea in this case is merely a dilatory plea. One may not look 
now at a relevant matter, but may look at the trial, a course which seems to me 
merely a piling up of expense. Linptey, L.J., indeed, says in Parnell v. Wood (1): 


“T do not say that the Bankers’ Books Evidence Act might not be resorted to 
before the trial in some cases—as, for instance, if the pass books had been 
lost.”’ 
Curiously enough, Lorp Expon, in Parkhurst v. Lowten (4), likens the case of 
refusal to produce upon the ground of tendency to criminate to the case of a lost 
document, suggesting by that that secondary evidence might be given in either case. 
Before the Bankers’ Books Evidence Act, 1876, if it was desired to prove a 
banking transaction someone from the bank must be ealled who conducted the 
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transaction, and it would usually be necessary for him to refresh his memory by A 
producing the original books of the bank. It would undoubtedly — 7 
banking business to have clerks and original books, both required at the bank for 
other purposes, required to attend the Law Courts. So in 1876 an Act was passed 
“to amend the law with reference to bankers’ books evidence, reciting that ‘‘it is 
expedient to facilitate the proof of the transactions recorded in such ledgers and 
account books.’’ Section 8 made the entries admissible as prima facie evidence B 
of the matters and transactions recorded therein upon certain affidavit evidence of 
source and accuracy being given, but s. 5 provided that the books or copies thereot 
should not be admissible unless five days’ notice containing a copy of the entries 
proposed to be adduced should have been given by the party proposing to give the 
evidence to the other party. By s. 6 such latter party could, on receiving the 
notice, get an order to inspect and take copies of any relevant entry. This Act C 
apparently contemplated that only the customer would wish to prove entries in his 
own account, and provided that to do so he must give copies to his opponent, which, 
of course, the customer could furnish, and that his opponent should have a right 
to inspect all relevant entries. But this did not provide at all for the case of the 
opponent wishing to prove the account of the customer; for the opponent could 
not serve copies of it and had no right to get an order for inspection, so the Act D 
of 1876 was repealed by the Act of 1879. The power to inspect was given to any 
party, and there was no need for him to give notice to the other party, unless the 
judge ordered him to give such notice. It appears to me that the primary object 
of the Act was to amend the law of evidence as to proof of matters recorded in 
bankers’ books, and incidentally to facilitate proof by giving the person desiring 
to prove such transactions a right to see the books in order to extract the requisite E 
evidence. This was the way in which the Court of Appeal used the Act in Perry 
v. Phosphor Bronze Co., Ltd. (8). There the plaintiff had disclosed his pass book, 
but the defendants wanted to discover and prove matters recorded in the bank 
books, but not in his pass book. It was argued that Parnell v. Wood (1) prevented 
this, but both Linp.ey, L.J., and A. L. Smirg, L.J., repudiated this, saying the 
applicant was entitled to ‘‘get behind’’ the pass books. So also the Court of F 
Appeal, in Arnott v. Hayes (5), pointed out that the Act gave a privilege to a 
litigant to prove transactions by copy entries and gave him, that he might know 
what copies to get, a privilege to look at the books. I cannot think it was intended 
that the trial must commence before he could inspect and get copies, and that an 
adjournment must take place to enable him to get his evidence. As Corron, L.J., 
says in Arnott v. Hayes (5): G 


“This is not giving the plaintiff discovery from the defendant to assist the 
plaintiff's case, but giving him a power of examination for the purpose of 


pes what copies he will require for the purpose of being put in 
evidence.”’ 


The evidence, if material, is admissible, but the plaintiff cannot tell which entries H 
are material ‘till he inspects. Therefore the Act gives him the power to inspect 
and take copies. I am bound by Parnell v. Woods (1) and Ebbsmith’s Case (2) to 
hold that where the defendant swears that entries are irrelevant the plaintiff cannot 
before the trial get an order to inspect entries prima facie irrelevant. But I 
cannot see how, when it is admitted that some entries may be relevant, the 
defendant can prevent the preliminary steps to giving them in evidence by swearing I 
they are so relevant that they may criminate him. He could do so if the documents 
were in his possession, but they are not, and those in whose possession they are 
will be bound to give the evidence contained in them. As Arkin, L.J., says in 
Tournier v. National Provincial and Union Bank of England, Ltd. (6) : “I is plain 
that there is no privilege’ in bankers ‘‘from disclosure enforced in the course of 
legal proceedings.’’ Here the disclosure seems to me enforced by s. 7 of the Act 
of 1879, for the purpose of facilitating the giving in evidence at the trial of relevant 
matters. In the present case the plaintiff desires to prove that her testator paid 





E 


I 
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repeatedly to the defendant large sums in bank notes. She relies, I suppose, on 
the letters to show why or under what circumstances the sums were paid, and the 
defendant swears that the evidence of payments may tend to criminate her. This 
seems to me pre-eminently a case where the procedure for facilitating the giving of 
relevant evidence by bankers should apply. In my view, therefore, the appeal 
should be allowed, with costs, here and below, and the order asked for made. 


ATKIN, L.J., stated the facts and continued: The plaintiff makes the present 
application, which is to inspect and take copies of the original entries, copies of 
which, in the defendant's possession, are admittedly protected from inspection before 
trial. Such an application appears to me to be in direct conflict with decisions 
of the Court of Appeal and the practice of the courts for the last thirty years. 
The words of the Act give an unlimited power to the court to order inspection 
before trial, whether of the account of a party or of a third person not a party. 
But the court early perceived that to exercise the power without limitation would 
extend the inquisitorial powers of the court beyond reason, and that it was neces- 
sary to lay down rules for the exercise of their discretion. Rightly or wrongly— 
as I think rightly, though my opinion is irrelevant, for the decisions bind me—the 
Court of Appeal has laid down the rule that where the account is the account 
of a party the court is to apply the rules relating to discovery of documents in the 
possession of the party or his agent, so that, if the party might protect the account 
from inspection before trial if in his own possession, he shall have equal protection 
on an application for inspection under the Act. Any other rule would result in an 
absurdity. A pass book is but a copy of the bankers’ ledger, and if justice requires 
that the party should be protected in particular circumstances from disclosing 
entries in the pass book, it seems preposterous that justice should permit him not 
to be protected in the same circumstances from an inspection of the original. The 
two relevant cases are Parnell v. Wood (1) and South Staffordshire Tramways Co. 
v. Ebbsmith (2). In the former case the plaintiff on discovery had in an affidavit 
disclosed her pass books, and had sealed up certain portions which were sworn to 
be irrelevant. The interveners in the suit, a probate suit, took out a summons for 
leave to inspect and take copies of the bankers’ books containing the account. 
This application was refused by Coxtins, J., in chambers and by the Court of 
Appeal. Linptey, L.J., said: 


“This application in effect seeks to deprive the plaintiff of the right to seal up 
until the trial such part of the books as she swears to be irrelevant. I do not 
say that the Bankers’ Books Evidence Act, 1879, might not be resorted to 
before the trial in some cases—as, for instance, if the pass books had been lost. 
But the sole object of this application is to get behind the privilege, and such 
an object is not within the scope of the Act. The Act was passed mainly for 
the relief of bankers, to avoid the serious inconvenience occasioned to them by 
their having to produce books which were in constant use in their business, 
and by having to send, for the purpose of verifying them, a clerk who would 
otherwise be employed at the time in making entries in those very books.”’ 


Lopes, L.J., said: 


“The object of this application is to obtain inspection of the parts of the pass 
books which the plaintiff has sealed up. The Bankers’ Books Evidence Act 
has no relation to this case, which must be decided according to the rules as 
to discovery. The plaintiff has made an affidavit as to documents, in which 
she has scheduled her pass books, and has produced them, sealing up parts of 
them, and pledging her oath that the parts sealed up are not relevant to the 
matters in issue. She is entitled to do so. The appellants seek inspection of 
the materials from which the pass books are made up, in order, in fact, to 
obtain inspection of the parts which are sealed up and sworn to be immaterial. 
If we granted this application we should destroy all the rules as to privilege, 
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Kay, L.J., said: 
‘According to the appellants, if a person engaged in litigation has a banking 
account, his adversary is entitled to inspect that account to Bee whether he 
can find anything that will help him. The Bankers’ Books Evidence Act has 


nothing to do with any question of the kind,”’ 


and later on he says: 


“T never saw a more extraordinary application than the present. Pass books 
are produced which are no doubt copied from the bankers’ books, but the party 
producing them seals up parts which she swears not to be relevant. According 
to the law of discovery, the opposite party has no right to look at the parts so 
sealed up. The present application is an attempt to get behind the affidavit 
of the party producing the documents. There is nothing to show that the 
affidavit is untrue, but the applicants wish to evade it by obtaining inspection 
of the books from which the pass books were made out.”’ 


It was argued before us that this decision is confined to a claim for protection upon 
the ground of irrelevancy. Such a contention appears to ignore the reasoning of the 
lords justices. The principle in terms laid down is that the application must be 
decided according to the rules of discovery, and that the applicant has no right to 
get behind the affidavit of documents. It is true that the binding effect of the oath 
of the party to relevancy is one of the rules of discovery and was the particular rule 
applicable in that case, but the major proposition which is necessary to support the 
reasoning is that all the rules of discovery relative to protection are applicable, and 
the major is expressed in terms by both Lopes and Kay, L.JJ., and is implied in 
the judgment of Linptey, L.J. There can be no conceivable ground for import- 
ing the rule of discovery as to relevancy which does not import the other rules. For 
it is to be noted that the case does not turn on the determination by the court that 
the documents sought to be inspected are not shown to be relevant, but on the 
acceptance by the court of the rule of discovery that the litigant’s oath on this 
matter is conclusive. It is also to be noted that the oath was taken, not on an 
affidavit for the purposes of the applieation, but in the affidavit of documents 
claiming protection for the pass books. In this respect the facts are precisely 
those of the present case, for it can hardly be contended that there is any difference 
between a copy of an account in the bankers’ ledger in the form of a book and a 
copy of the same account in the same ledger in the form of a sheet. 

This case seems sufficient to decide the present issue, but the matter seems to 
me to be placed beyond controversy by the decision in South Staffordshire Tram- 
ways Co. v. Ebbsmith (2). In that case the action was by a limited company 
against the promoter for an account of secret profits. It does not appear that 
discovery of documents had been ordered; but the plaintiffs applied for an order 
under the Act for leave to inspect and take copies of the accounts of the defendant 
and of another company not a party to the action. The defendant made an affidavit 
i Aaa tp swore that with the exception of three items, of which he produced 

uly certified copies, the account contained no relevant entries. The Master made 


the order, which was reversed by Hawxins, J. ~The appeal to the Court of Appeal 
was dismissed. orp Esuer, M.R., said: 


T have no doubt that the court has jurisdiction under the section to make the 
pee asked for; but we have to consider and endeavour to lay down the rule 
ol! conduct by which the court ought to be governed in exercising that jurisdic- 
tion. This is an application for inspection before the trial; and it appears to 
za that, where such an inspection is asked for, the conduct of the court in 
ee eo. “ this jurisdiction ought to be regulated by the general rules laid 
It th © Gecisions in relaton to inspection of documents before the trial. 

was the rule of the Court of Chancery, where such an inspection of docu- 
ments was asked for, that the court granted it subject to this, namely, that, if 
in answer to the application the defendant pledged his oath to the fact that 


A 
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£ 


A 


B 


D 


E 


C.A.] WATERHOUSE v. WILSON BARKER (Arxry, L.J.) 7185 


certain entries were irrelevant to the matters in dispute, the court accepted 
that answer, leaving the defendant exposed to the risk of a prosecution for 
perjury if it was untrue. I think that in exercising its jurisdiction under s. 7 
of the Bankers’ Books Evidence Act, 1879, the court ought to be governed by 
the same rule.”’ 


If Lorp Esuer is not saying: All the rules of discovery as to inspection apply (the 
rule as to relevancy is one of the rules of discovery as to inspection, therefore the 
rule as to relevancy applies), I am incapable of understanding the reasoning, and 
if he is, then the major proposition is an essential part of his syllogism and must 
be taken by us to be true. Kay, L.J., says: 


“The rule as to inspection of documents has always been that it is granted 
subject to the liberty of the person against whom it is asked for to seal up 
any part of a document which he swears by affidavit made for the purpose 
not to be relevant to the issues in the action, and that the other party cannot 
get behind the statement so made by him upon oath.” 


Then a little lower down on the same page he says: 


“The question is whether that rule is altered by the Act. It would be very 
strange if it were. I quite agree with what was said in Parnell v. Wood (1), 
to the effect that it was not intended by the Act to do away with any privilege 
which a litigant possessed by virtue of which he was entitled to resist or limit 
the extent of inspection, but only to give inspection subject to such privilege 
in a certain case where it could not have been given before.’’ 


When Kay, L.J., says ‘‘any privilege,’’ I myself have no doubt that he means any 
privilege, including the present privilege of protection against inspection of docu- 
ments sworn to tend to criminate, though the particular example in the case cited 
was protection on the ground of irrelevaney. Such being the two leading authori- 
ties, the practice of the courts has followed them ever since they were given. I am 
confirmed in this, not only by my own experience, such as it is, but by the 
unrivalled authority in such a matter of the learned editor of the Yearty Practice, 
who in the notes to Ord. 31, r. 19a (3), says (YEARLY Practice (1924), p. 458) : 


“‘The party whose account is sought to be inspected may oppose the application 
on any ground on which inspection of ordinary documents could be resisted.’’ 


Then he proceeds to say: 


“The main object of this Act is to enable evidence to be procured and given 
(Arnott v. Hayes (5); Emmott v. Star Newspaper Co., Ltd. (7); R. v. Bono (8)) 
and to relieve bankers from the necessity for attending and producing their 
books (Parnell v. Wood (1); Emmott v. Star Newspaper Co., Ltd. (7); Pollock 
v. Garle (9) ({1898] 1 Ch. at p. 4)). It enables a party who formerly had the 
right to issue a subpena duces tecum to compel bankers to produce their books 
and to attend and be examined on them, to obtain an order for leave to inspect 
and take copies of them (Re Marshfield, Marshfield v. Hutchings (10)). It 
does not give any new power of discovery (Arnott v. Hayes (5), per Corton, 
L.J.; R. v. Bono (8)); but consider Perry v. Phosphor Bronze Co., Ltd. (8), 
or alter the principles of law or the practice with regard to discovery (Pollock 
v. Garle (9), per Linptey, L.J.), or take away any previously existing ground 
of privilege (South Staffordshire Tramways Co. v. Ebbsmith (2), per Kay, L.J.; 
Parnell v. Wood (1), per Lrnptey, L.J.).”’ 


The saving reference to Perry v. Phosphor Bronze Co., Ltd. (3) is well founded. 
The Act clearly gives a right to discovery of documents which could not be in the 
possession of the party, for it enables the court, where no privilege is claimed, to 
order inspection of entries in bankers’ books, such as waste books and the like, 
which would not be found in the pass books, though relating thereto. The case 
has no reference to the question of privilege. It is said by the plaintiff that it 
would be wrong to give effect to the defendant's claim for protection, because at 
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‘ 


the trial the defendant’s oath as to the tendency to criminate would not protect the 
document from production, nor at the trial would her oath on relevancy, which, in 
view of the above authorities, is perhaps a sufficient answer. The rules as to 
discovery before trial have no reference to protection at the trial. In every case 
where protection is claimed the claim must be renewed on oath at the trial unless, 
possibly, on the face of the documents a ground for protection is apparent, as in 
the case of communications with the parties’ legal adviser. If the protection 
against disclosure before trial can be obtained for entries in the passbook on such 
erounds as exclusively disclosing the parties’ evidence, or of injury to public 
interests, as it obviously can, I see no reason why similar protection should not 
be given upon the same grounds against disclosure of the originals of such entries, 
the bankers’ books; and if these grounds of protection exist, there can be no 
possible reason for excluding the ground of tendency to criminate. If the inspection 
is at this stage inadmissible it is unnecessary to consider the alleged inconvenience 
to the plaintiff. I am, however, by no means impressed by it. The documents 
will apparently be admissible at the trial. The amounts are such that there can 
be little difficulty in tracing them. I have no doubt that a very short perusal of 
the document will put the plaintiff's advisers in full possession of all relevant 
information. It will not be the only case in which a plaintiff's advisers have 
obtained inspection of relevant documents for the first time at the trial. The 
nature of the claim for protection in this case, of course, throws doubts upon the 
merits of the defence. I am not prepared, however, from untested suspicions of 
the defence to overrule decisions which are both binding on me and based on 
principles of which I approve, or to depart from a well-established practice based 
on those decisions. I think, therefore, that the appeal should be dismissed, with 
defendants’ costs, in any event. The Master’s order is limited. It does not, I 
think, extend to any entries in books, &c., which relate to entries in the current or 
deposit account; so to hold would be to nullify the privilege. The order so con- 
strued is not likely to be of much avail to the plaintiff, but it seems unnecessary 
to amend it. 

Appeal dismissed. 

Solicitors: Leonard A. L. North; Lewis & Yglesias. 
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Re BATES. SELMES v. BATES 


(Cuancery Drvision (Russell, J.), October 31, 1924] 
[Reported [1925] Ch. 157; 94 L.J.Ch. 190; 182 L.T. 729] 


Annuity—‘Such a sum in every year as after deduction of the income tax for the 
time being payable in respect thereof will leave a clear sum of £2,000’’— 
Right of annuitant to payment of sum in respect of supertax [now surtaz]. 

A testator by his will gave to his wife ‘‘such a sum in every year as after 
deduction of the income tax for the time being payable in respect thereof will 
leave a clear sum of £2,000.”’ 

Held: the annuity was payable free of income tax only, and the wife was 
not entitled to payment of any sum in respect of supertax. 


Notes. Distinguished: Re Veale’s Will and Codicils, Malone v. James (1931), 


75 Sol. Jo. 780. Considered: Re Reckitt, Reckitt v. Reckitt, [1932] All E.R.Rep. 
961. 


As to deduction of tax in the case of an annuity, see 28 Hatspury’s Laws (8rd 


D Edn.) 214-217; and for cases see 39 Dicrsr 164 et seq. 


Cases referred to: 

(1) Re Crawshay, Crawshay v. Crawshay (1915), 60 Sol. Jo. 275; 89 Digest 167, 
582. 

(2) Re Crosse, Oldham v. Crosse, [1920] 1 Ch. 240; 89 L.J.Ch. 145; 122 L.T. 
462; 64 Sol. Jo. 260; 39 Digest 168, 589. 

(3) Re Doxat, Doxat v. Dozxat (1920), 125 L.T. 60; 64 Sol. Jo. 651; 39 Digest 
168, 590. 

(4) Re Bowring, Wimble v. Bowring (1918), 34 T.L.R. 575; 62 Sol. Jo. 729; 39 
Digest 168, 593. 

Adjourned Summons. 

The trustees of the will of the testator (other than his widow who was thereby 
appointed a trustee thereof) took out this summons for the determination of the 
question whether the widow was entitled, under the gift of ‘‘such a sum in every 
year as after deduction of the income tax for the time being payable in respect 
thereof will leave a clear sum of £2,000,’’ to an annuity free not only of income tax, 
but also of supertax. 


J. E. Harman for the plaintiffs. 
Ashworth James for the annuitant. 
Rawlence for other persons interested. 


RUSSELL, J.—This summons raises quite a short point, but one not free from 
difficulty in view of the authorities that have been cited to me. The question to 
be decided is whether the annuitant is entitled to receive her annuity, not only 
free of income tax, but also of supertax. The words of the will must be borne in 
mind. The testator has not said that the annuitant is to be paid her annuity free 
of income tax. What he has said is that she is to be paid such a sum in every 
year as after deduction of the income tax for the time being payable in respect 
thereof will leave a clear sum of £2,000. 

In none of the authorities cited to me were the words the same as those which 
we have here. In Re Crawshay, Crawshay v. Crawshay (1) the testator by his 
will gave his wife an annuity of £1,500 “‘free of all deductions except income tax.’ 
By a first codicil, he gave her such a sum as together with the income for the time 
being received by her under the will would make up an annual sum of £2,000 
“clear of all deductions including income tax.’’ By a second codicil, he declared 
the amount to be paid to his wife should be increased to the annual sum of £2,500 
“clear of all deductions including income tax.’’ It has been pointed out that the 
will and codicils in that case were made before supertax was ever heard of, but 
I do not think that that affected the decision of PeTerson, J. The summons asked 


788 ALL ENGLAND LAW REPORTS REPRINT [1924] All E.R. Rep 


whether, having regard to the terms of the first and second codicils, the trustees 
of the testator’s will should pay out of the income of his residuary estate any and 
what part of the supertax payable by the widow in respect of the income received 
by her from all sources. The judgment of PETERSON, J., was short. He referred 
to decisions that the gift of an annuity ‘‘free from all deductions” would not free 
the annuitant from liability to pay income tax, and that, unless income tax were 
expressly included in the term ‘‘deductions,”’ the annuitant would have to pay it, 
and said that trustees who had to pay an annuity were accountable for the income 
tax, and in the ordinary course would, for the purpose of meeting their accounta- 
bility, deduct the income tax before payment and only hand over the balance to 
the annuitant; that he thought the testator treated income tax as a deduction and, 
by the directions in the codicil, meant ‘‘I direct that nothing shall be deducted 
from the sum given, not even income tax’’; that, in his opinion, what the testator 
was considering when he gave the sums in question was the income tax, for which 
the respective trustees would be accountable in respect of the particular annuity 
or sum; that supertax was not a charge in respect of any particular annuity or sum, 
but was a charge in respect of the recipient’s whole income, and was not a matter 
with which the trustees would be charged or concerned at all; and that, what the 
testator had done, in his opinion, was to give the widow the yearly sum of £2,500 
clear of all deductions for which the trustees were accountable—but that that did 
not include supertax, which she must pay herself. I think the ground of that 
decision was that the £2,500 was to be paid clear of all deductions for which the 
trustees were accountable, and that, supertax being a deduction for which they 
were not liable, was therefore payable by the widow. I see nothing to quarrel with 
in that decision. 

The next decision is Re Crosse, Oldham v. Crosse (2). In that case, AsTBURY, 
J., came to the conclusion that, on the terms of the will, the testator had directed 
that the amount to be paid should be free of income tax, and that, as supertax was 
an additional income tax, the amount was to be paid free of that tax also. That 
decision does not affect the present case, the words being altogether different. 
Then came Re Doxat, Doxrat v. Doxat (3). There again the words were different 
from those which we find in the present case. The testator gave his wife an 
annuity of £2,500 ‘‘free of income tax and of all other deductions.’’ SarcGant, J., 
said that the testator knew that after his death his widow would be subject to 
some supertax. Supertax, according to statute, was only additional income tax. 
The difference between the two was in the mode of collection, and, apart from that, 
the legal positions of the two taxes were substantially the same. That being so, it 
would be curious if the words ‘‘all other deductions’’ should be held to diminish 
the force of the previous words. Re Crawshay, Crawshay v. Crawshay (1) did not 
establish any general principle, and the language of the will there was different from 
that of the codicil before him. Supposing that income tax was partly paid and 
partly deducted, both sums would have to be regarded. The widow was entitled 
to the naked amount of the annuity free from both income tax and supertax. 
And, following Re Bowring, Wimble v. Bowring (4), his Lordship held that the 
income of the residuary estate must bear such proportion of the total supertax 
payable by the widow as the annuity, with the income tax thereon added thereto, 
bore to the total amount of her income assessed for the purposes of supertax. That 
decision is that, where there is a gift of an annuity free of income tax and all other 
deductions, the annuity is to be paid free of income tax and supertax. But here 
the words are different. Here the words are ‘‘such a sum . . . as after deduction 
of the income tax for the time being payable in respect thereof will leave a clear 
sum of £2,000."" No supertax is really payable ‘‘in respect of'’ this sum. The 
ree = er Lio ete mean that only income tax ‘‘in respect thereof’’ was 
ory SEA that Supertax was not to be deducted? I think that the 

end that, in addition to income tax bein 
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A I hold, accordingly, that the annuity is to be paid free of income tax only, and 


there will be a declaration that the widow is not entitled to payment of any sum 
In respect of supertax. 
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[Reported by J. L. Drntson, Esq., Barrister-at-Law.] 


BACK v. DANIELS 


[Court or Apprat (Sir Ernest Pollock, M.R., Warrington and Serutton, L.JJ.), 
November 14, 17, 18, December 1, 1924] 


D [Reported [1925] 1 K.B. 526; 94 L.J.K.B. 304; 132 L.'. 455; 
41 T.L.R. 162; 69 Sol. Jo. 160; 9 Tax Cas. 183] 


Income Tax—Occupation of land—Landlord and tenant working land—Landlord 
assessed under Sched. B—Assessment of tenant under Sched. B—Income 
| Tax Act, 1918 (8 € 9 Geo. 5, c. 40), Sched. B. 
The taxpayers carried on the business of buying and selling potatoes and 
FE other vegetables. They also grew potatoes on lands held by them under 
ordinary tenancies, in respect of which they were taxed as occupiers under 
. Sched. B of the Income Tax Act, 1918. In respect of other land the taxpayers 
. entered into agreements under which they were granted fields to be used by 
them for the purpose of raising potatoes. Under these agreements, the tax- 
payers were to supply the seed potatoes and artificial manure, and the labour 
fF necessary to drill the manure and plant the seed potatoes, as well as to take 
| up and pit the potatoes, and afterwards to riddle, sort and clean and otherwise 
prepare them for market. The landlord was to work and prepare the land and 
| have done all the work on it requiring horse Jabour, and was to do all the 
) carting. The taxpayers were to pay a rent of £3 per acre, and £15 per acre 
. for men and horse labour, the sums to include all rates and taxes. The 
G duration of the use of the land varied, and might extend to twelve months or 
| more or less according as the crop sown was early, main crop or late. In 
| each case the landlord had been assessed to income tax under Sched. B in 
| respect of the occupation of the land. The taxpayers contended that they 
ought to be assessed to income tax under Sched. B in respect of the land held 
| by them under these agreements, and not under Sched. D of the Act of 1918 
-H_ inrespect of their profits from the sale of potatoes grown on the lands. 
Held: the taxpayers ought to be assessed under Sched. B because, on the 
true construction of the agreements and having regard to the substance of 
them, they were the occupiers of the land within r. 2 of No. VII of Sched. A, 
since the agreements conferred the right to the possession and use of the land, 
with the incidental right to bring an action of trespass in respect of it. 
if Holywell Union and Hallkyn Parish v. Halkyn Drainage Co. (1), [1895] 
A.C. 117, Roads v. Trumpington Overseers (2) (1870), L.R. 6 Q.B. 56, Crosby 
v. Wadsworth (8) (1805), 6 East, 602, and Burt v. Moore (4) (1793), 5 Term 
Rep. 329, applied. 
Decision of Rowtart, J., [1924] 2 K.B. 432, affirmed. 
Per Sir Ernest Pottocx, M.R.: I do not shrink from the result that there 
may be two persons who may be chargeable as occupiers under Sched. B. 


Notes. The Income Tax Act, 1918, Sched. B, was replaced by the Income Tax 
Act, 1952, s. 83. 
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Considered: Fry v. Salisbury House Estate, Ltd., [19380] All E.R.Rep. 538; 
Dennis v. Hick (1985), 19 Tax Cas. 219; Dawson v. Counsell, [1938] 3 All E.R. 5; 
Bomford v. Osborne, [1940] 1 All E.R. 91; Bomford v. Osborne, (1941) 2 All E.R, 
426; Thornley v. Payne, [1943] 1 All E.R. 354. Applied: Christie v. Davies, 
[1945] 1 All E.R. 370. Considered: Sharkey v. Wernher, [1955] 3 All E.R. 493. 
Referred to: Huxham v. Johnson (1926), 186 L.T. 410; Lord Glanely v. Wightman 
(1933), 149 L.T. 121; Bertram v. Wightman, [1936] 2 All E.R. 487; Long vy. 
Belfield Poultry Products, Ltd. (1937), 21 Tax Cas. 221; Sywell Aerodrome, Ltd. 
v. Croft, [1941] 2 All E.R. 325. 

As to persons chargeable under Sched. B, see 20 Hatssury’s Laws (8rd Edn.) 


90 et seq. 
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Jases referred to: 

(1) Holywell Union and Halkyn Parish v. Halkyn Drainage Co., [1895] A.C. 
117; 64 L.J.M.C. 113; 71 L.T. 818; 59 J.P. 566; 11 T.L.R. 182; 11 RB. 98; 
H.L.; 38 Digest 424, 7. 

(2) Roads v. Trumpington Overseers (1870), L.R. 6 Q.B. 56; 40 L.J.M.C. 35; 
23 L.T. 821; 35 J.P. 72; 88 Digest 442, 130. 

(3) Crosby v. Wadsworth (1805), 6 East, 602; 2 Smith, K.B. 559; 102 I.R. 
1419; 30 Digest (Repl.) 528, 1658. 

(4) Burt v. Moore (1793), 5 Term Rep. 329; 101 E.R. 184; 18 Digest (Repl.). 
437, 1819. 

(5) McKenna v. Herlihy, Woodburn v. Herlihy (1920), 7 Tax Cas. 620; 28 Digest 
(Repl.) 221, *551. 

(6) Donald v. Thomson, 1922 S.C. 237; 28 Digest (Repl.) 45, *118. 

(7) Smith v. St. Michael Cambridge Overseers (1860), 3 E. & E. 8838; 3 L.T 
687; 25 J.P. 133; 7 Jur.N.S. 24; 121 E.R. 486; sub nom. R. v. Smith, 30 
L.J.M.C. 74; 388 Digest 444, 150. 

(8) R. v. St. Pancras Assessment Committee (1877), 2 Q.B.D. 581; 46 L.J.M.C. 
243; 25 W.R. 827; sub nom. Willing v. St. Pancras Assessment Committee, 
37 L.T. 126; 41 J.P. 662; Ryde, Rat. App. (1871-85) 188; 88 Digest 423, 5. 

(9) Cox v. Glue, Cox v. Saint, Cor v. Mousley (1848), 5 C.B. 533; 17 L.J.C.P. 
162; 10 L.T.O.S. 374; 12 Jur. 185; 136 E.R. 987; 43 Digest 389, 134. 

(10) Jones v. Flint (1839), 10 Ad. & El. 753; 2 Per. & Dav. 594; 9 L.J.Q.B. 252; 
118 E.R. 285; 2 Digest (Repl.) 338, 268. 

(11) Liverpool Corpn. v. Chorley Union Assessment Committee, [1912] 1 K.B. 
270; 81 L.J.K.B. 426; 106 L.T. 205; 76 J.P. 161; 10 L.G.R. 165; Konst. 
& W. Rat. App. 252, C.A.; affirmed, [1913] A.C. 197; 82 L.J.K.B. 559; 
108 L.T. 82; 77 J.P. 185; 29 T.L.R. 246; 57 Sol. Jo. 263; 11 L.G.R. 182; 
1 B.R.A. 72, H.L.; 38 Digest 428, 36. 

(12) wo ten Corpn. (1790), 4 Term Rep. 21; 100 E.R. 872; 38 Digest 

(13) Hilton and Walkerfield Overseers v. Bowes Overseers (1866), L.R. 1 Q.B. 
359; 7 B. & S. 223; 85 L.J.M.C. 187; 14 L.T. 512; 30 J.P. 325; 14 W.R. 
368; 38 Digest 571, 1090. 


Appeal by the Crown from a judgment of Row1art, J., given on July 14, 1924, 
ee eee [1924] 2 K.B. 482, whereby he confirmed the decision of the Special 
Commissioners of Income Tax, who had reduced the assessment on the respondents 
on the ground that they ought to have been assessed as the occupiers of lands 
under Sched. B of the Income Tax Act, 1918, and not on the profits of growing 
potatoes on the land as a profit of a trade or business carried on by them under 
Sched. D. The Crown expressed dissatisfaction with the decision of the Special 
Commissioners as being erroneous in law and required them to state a Case for 


the opinion of the High Court pursuant to s. 149 of the Income Tax Act, 1918. 
The Case was as follows. 


£ “1. : Ata meeting of the Special Commissioners of the Income Tax, held on 
ov. 3, 1922, Leslie Vaughan Daniels and Percy Leigh Daniels, trading as 
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Joseph S. Daniels, appealed against an assessment to income tax (Sched. D) 

in the sum of £9,632 for the year ending April 5, 1922, made upon them by 

the Additional Commissioners for the Tower Division of the County of Middle- 

sex under the provisions of the Income Tax Acts in respect of the profits of 

the business of wholesale potato merchants, fruit and vegetable salesmen and 

_—? growers carried on by the respondents at 107, Commercial Street, 
ondon. 

2. The respondents grow potatoes upon lands which they both own and 
occupy and also upon lands which they occupy under ordinary tenancy agree- 
ments. The profits of the occupation of these lands are not included in the 
Sched. D assessment, which is the subject of this case and with regard to those 
lands no question for the court arises. 

3. In addition to growing potatoes on the lands mentioned in the preceding 
paragraph, the respondents grow potatoes on lands which they hire from 
neighbouring farmers at Holbeach, in Lincolnshire, and elsewhere, under 
special agreements in the form mentioned in para. 5 hereof. This appeal 
relates only to potatoes grown on lands hired by the respondents under these 
special agreements. The profits derived by the respondents from potatoes 
grown on these lands are included in the assessment under Sched. D appealed 
against, and the only question for the opinion of the court is whether these 
profits have been rightly included in the Sched. D assessment. 

4. The potatoes grown on the lands referred to in the preceding paragraph 
together with the other produce of the respondents are sent to London and 
sold off by the respondents at No. 107, Commercial Street, in London. 

5. The memorandum of agreement which follows is admitted to be typical 
of the agreements referred to in para. 3 above: 

‘Memorandum of agreement made Oct. 11, 1921, between Herbert Parkin- 
son Carter, of Abbotts’ Manor, Holbeach, in the county of Lincolnshire, an 
officer of the Order of the British Empire, hereinafter called the landlord of 
the one part and Perey Leigh Daniels and Leslie Vaughan Daniels (trading 
as Joseph 8. Daniels) of Spitalfields Market, London, E. and other places, 
farmers and potato merchants, hereinafter called the tenants of the other 
part, whereby the landlord has agreed to let and the tenants have agreed to 
take the one in consideration of the agreement of the other subject to survey 
eight fields consisting of 157 acres or thereabouts of land exclusive of head- 
lands, known as Twenty-Seven acres Bean Land (Welsh’s Farm) Nine acres 
Newland (Welsh’s) Fifteen acres Newland (Wood House Farm), Six acres 
Oatland (Wood House) and various other parcels of land of another hundred 
acres situate at Holbeach Hurn, Lincolnshire, now in the occupation of the 
landlord upon terms and conditions following, that is to say: 

(1) The tenants shall have possession of the said land for the purpose of 
growing potatoes from the date of this agreement until the potatoes are fully 
ripe and in fit condition to be stored in pits and in addition to possession of 
so much thereof or of other equally convenient land to be submitted therefore 
with the consent in writing of the said tenants as shall be required for pitting 
their seed and storing their crops in pits until such time as the said crop is 
sold and removed in the ordinary course of trade. 

(2) The tenants shall at their own cost and expense provide all necessary 
seed and shall also at their own cost supply twelve hundredweight of the 
usual artificial potato manure to each acre. 

(3) The tenants shall at their own cost and expense supply all the manual 
labour (except such as is usually performed by the horsemen and wagoners) 
necessary to drill the manure and plant the seed mentioned in cl. 2 hereof 
and take up and pit the potatoes and afterwards riddle sort clean and other- 
wise prepare the same for market. 

(4) The landlord shall at his own cost and expense plough 10 in. deep, and 
when requested well and sufliciently cultivate and work the said land and 


- 


make the rows, cart the manure and seed from the nearest station or landing- 
place on to the land and provide all horse labour (except such as is to be 
provided by the said tenants under the provisions of cl. 8) that is necessary 
and required for drilling manure, properly covering the potatoes in the rows 
and for the successful production and careful scuffing, moulding, spraying and 
ploughing up the crop and harrowing and cross-harrowing according to the 
custom of the country around and carting to the pits, pitting and delivery on 
rail of the same to the satisfaction of the tenants or their agents. 

(5) The landlord shall deliver the potatoes on rail at Holbeach or Fleet 
Stations at such times and in such quantities as the tenants shall require 
them and shall for such purpose provide sufficient men horses carts straw 
and sheets to load and convey the potatoes to the station, properly protected 
from damage by frost and weather or otherwise and unload the same into 
trucks and shall also provide sufficient dry wheat straw and cover therewith 
the ends sides and the top of each truckload of the potatoes so as to effec- 
tually protect the same from damage by frost and weather or otherwise in 
transit. 

(6) The landlord shall supply the tenants free of charge with an ample 
quantity of dry wheat straw to safely and efficiently cover the seed and the 
whole of the crop in pits and to effectually protect the same from damage by 
frost and weather or otherwise. 

(7) The landlord hereby undertakes and agrees to supply and carefully 
spread on the said land all the good rotten cowyard dung possible. 

(8) The landlord hereby undertakes and agrees to occupy the said land 
until the said crop of potatoes shall have been cleared off the land and will 
in the meantime pay all rent, rates, taxes, charges and assessments that 
may be due from him in respect of his holding and also in no way suffer 
the said crop of potatoes to be distrained upon or to be taken or levied in 
execution. 

(9) The landlord shall procure the consent of the superior landlord to this 
agreement if by the terms of his tenancy such consent is necessary. 

(10) The tenants will pay as and for rent of the said land the sum of £3 
per measured acre, and in consideration of the landlord supplying all horse- 
labour and men to work the horses and other manual labour as mentioned 
in the preceding clauses to be executed by the landlord, the sum of £15 per 
measured acre, top and bottom headlands not to be planted or measured in 
the acreage, which sum shall include all rates and taxes, parochial and 
parliamentary, levied or hereafter to be levied. Payments to be made as 
follows: end of September, 1922, £500; end of October, 1922, £500; end of 
December, 1922, £500; end of January, 1923, £500; end of February, 1923, 
£500. Balance end of March, 1923, but it is hereby agreed that should the 
tenants clear a larger acreage of land than is covered by the several instal- 
ments for payment as they become due, then the several instalments are to 
be accelerated in proportion to the land cleared. In witness, &c.’ , 
6. Land held under the agreements in question is given up to the farmer 

as soon as the crop is lifted and carted away, the time taken for the complete 
operation from the commencement of cultivation to the carrying of the crop 
varying with the kind of potatoes grown. In the case of early potatoes the 
respondents are usually in possession of the land for less than a year, in other 
ane — more than a year. To secure proper rotation of crops the same land 
are tae iy for bei purpose of growing potatoes for the respondents for 
iis Papas reo (Here pee ey a table showing in the case of 
atte nah ee oy in the spring of 1921 the dates when cultivation started and 

s were cleared in which, in each case, cultivation of fields started 


in September, 1920, and potatoes were el i 
October, 1921.] eared in July, September and 
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7. The farmers and not the respondents are the rated oceupiers of the 
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oe in question, and the farmers and not the respondents are assessed and 
charged to income tax under Sched. B in respect of the occupation of the lands. 

8. Counsel for the respondents contended : (a) That the lettings under the 
special agreements in question were not lettings for a period less than a year; 
(b) That the respondents were in complete occupation of the lands in question ; 
(c) That the farmers were erroneously assessed under Sched. B in respect of 
the occupation of these lands, and that the fact that the farmers and not the 
respondents were actually assessed did not prejudice the respondent's case; 
(d) That the fact that the farmers were assessed under Sched. B on twice the 
annual value showed that the lands had been treated as being occupied solely 
for the purpose of husbandry; (e) That as the agreement provided for a pay- 
ment to cover all rates and taxes, parochial and parliamentary, it was 
immaterial whether the Sched. B assessments were made on the farmer or 
on the respondents, and that neither of the parties had objected to such 
assessments on those grounds; (f) That the cases of McKenna v. Herlihy (5) 
and Donald v. Thomson (6) were not in point, as the lands in those cases were 
let for a period less than a year and the appellants were graziers deriving 
profits other than profits of husbandry from buying and selling cattle. More- 
over, in the latter case, the grazier only occupied the land from May to 
November; (g) That the profits derived by the respondents from growing 
potatoes on these lands were not assessable under Sched. D. 

9. The inspector of taxes, on behalf of the Crown, contended (inter alia) : 
(a) That the farmers and not the respondents were the occupiers of the lands; 
(b) That the farmers had been properly assessed under Sched. B in respect of 
the occupation of the lands, and that the respondents were not so assessable; 
(c) That the agreement did not amount to a demise of the land, but was merely 
a contract for the purchase of potatoes by the respondents to be grown on lands 
of the farmers; (d) That the profit arising to the respondents from the growing 
and sale of the said potatoes was a profit arising from their trade of wholesale 
merchants and was not a profit arising from the occupation of land; (ce) That 
the said assessment under Sched. D was correct and should be confirmed. 

10. Having taken time to consider our decision, we held that the respon- 
dents were the occupiers of the lands in question, and we reduced the assess- 
ment to £2,577.”’ 


In a supplemental statement of facts it was stated (inter alia) that the 
respondents’ lands referred to in para. 2 of the Case comprised in all 770 acres, 
and the lands referred to in para. 3 held under the special agreements varied from 
year to year comprising portions of farms at Holbeach, and particulars were given 
of the acreage and assessments during the relevant years under Sched. B. All the 
manual labour was done by the respondents, the cost being for 1919, £3,675 11s. 8d., 
and for 1920, £6,276 16s. Separate accounts were kept by the respondents of 
each of the various farms and lands and of the sales in London. The account of 
the Holbeach lands, the subject-matter of the special agreements, was debited 
with commission on the sale of the potatoes grown on the Holbeach lands at the 
same rate as was charged by the respondents on produce sold for other growers or 
consignors, and that commission was credited to the general account. In com- 
puting the profits of the respondents for assessment for Sched. D for 1921-22 there 
was included the full amount of the profits shown in the Holbeach account. On 
appeal, the Special Commissioners reduced that assessment by excluding therefrom 
the full amount of the Holbeach profits and including the commission on the sales 


of potatoes grown at Holbeach. 


The Attorney-General (Sir Patrick Hastings, K.C.), The Solicitor-General (Sir 


Henry Slesser, K.C.) and R. P. Hills for the Crown. 
A. M. Latter, K.C., and Sir E. Stanford London for the taxpayers. 
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Cur. adv. vult. 
Dec. 1. The following judgments were read. 


SIR ERNEST POLLOCK, M.R.—The respondents, as merchants, buy and sell 
potatoes as well as other vegetables, and have been assessed on the profits of this 
business. In addition to buying potatoes that they sell, they produce some on 
lands which they own in respect of which they are taxed under Sched. A, and on 
lands which they occupy as tenants in respect of which they pay income tax under 
Sched. B. They also sell the potatoes grown on lands which are the subject of a 
special and somewhat unusual agreement. Transactions in these potatoes, they 
claim, should not be included in the assessment made on them under Sched. B 
because they form the produce of the lands of which, under the special agreement, 
they claim to be occupiers, and to be taxable only under Sched. B. 

The terms of the special agreement are set out in para. 5 of the Case, and the 
question for decision herein is whether the respondents are ‘‘oceupiers’’ under it 
so as to be taxable in respect of it under Sched. B unless they had exercised the 
option which occupiers of land for the purposes of husbandry only are granted under 
r. 5 of Sched. B, to be taxed under Sched. D. 

Put shortly, the effect of the agreement is that certain fields which are not the 
same in each year, because of the necessity of maintaining the rotation of crops, 
are granted to the respondents to be used by them for raising potatoes on them. 
They supply the seed potatoes and the artificial manure used, and the labour 
necessary to drill the manure and plant the seed potatoes, as well as to take up 
and pit the potatoes and afterwards riddle, sort, and clean and otherwise prepare 
them for market. The ‘‘landlord’’ is to work and prepare the land and do all the 
work on it necessary to be done by horse labour, the carting involved to and from 
the nearest station, whether incidental to fetching the seed and artificial manure 
therefrom, or conveying the crop when raised and ready for market thereto. The 
tenants are to pay a rent of £3 per acre, measured as used, for this use of the 
fields as well as a sum of £15 per acre, similarly determined, for the horse labour 
and men to work the horses and other manual labour provided, and this sum 
includes all rates and taxes. The duration of the use of the land thus conferred 
on the taxpayers may extend to a full twelve months, or even more, or less, 
according as the crop sown is of early, main crop, or late potatoes. 

The taxpayers contend that they are, for the purpose of the Income Tax Acts, 
to be deemed occupiers of the lands thus used by them. They have not exercised 
their option to be taxed under Sched. D. They claim that the potatoes are grown 
and produced as the result of their occupation of the lands, and that while they are 
liable to be assessed under Sched. B in respect of this occupation, the potatoes 
so grown cannot be distinguished from any other produce of husbandry marketed 
in ordinary course, and that the profits from the sale of them are not to be 
included in any assessment under Sched. D. Rowtartt, J., acceded to these 
contentions, and held the taxpayers to be occupiers of the lands and taxable only 
as such under Sched. B. I agree with him, and for the reasons which he gives 
in his judgment. 

The agreement of Oct. 11, 1921, in form confers a tenancy on the taxpayers, but 
I do not overlook the agreement of the ‘‘landlord,’’ under cl. 8, to occupy the land 
until the crop has been cleared off the land. 

The terms of the agreement itself do not conclude the matter; it is necessary to 
have regard to the substance of it: Smith v. St. Michael Cambridge Overseers (7) 
(3 E. & E. at p. 890). In Holywell Union and Halkyn Parish v. Halkyn Drainage 
Co. (1) Lorp Herscuety said ({1895] A.C. at p. 125) ; : 


“The question whether a person is an occupier or not within rating law is a 
question of fact, and does not depend upon legal title,”’ 

and Lord Macnacuren said (ibid. at p. 127): 
‘Liability to rates is not a matter of title. The question in each case must 
be whether there is in fact such occupation as, according to the Statute of 
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Elizabeth and a course of decisions which have been recognised and established 
at law, carries with it liability for rating purposes.” 


On the above principle, and Roads v. Trumpington Overseers (2), the taxpayers 
appear to be in occupation of the land so as to make them liable for rates. The 
parties to the agreement specially guarded against this result by the insertion in 
el. 10 of an express provision that the payment of the £15 shall include all rates 
levied or hereafter to be levied. 

The taxpayers were, under cl. 1 of the agreement, to have possession of the land, 
but although possession is an element of, it is not equivalent to, occupation: see 
R. v. St. Pancras Assessment Committee (8) (2 Q.B.D. at p. 588). In Roads v. 
Trumpington Overseers (2)—the Coprolite Case (2)—the contractors were to enter 
on the land and dig for coprolites and reinstate the land and, as Lorp BLackBuRN 
summarises their position, were to do everything that was to be done on the land. 
In the present case the taxpayers are to plant and harvest the only crop that is 
to be grown on the land, and the payments to be made by them are for rent to 
their ‘‘landlords’’ and a sum for services to be rendered incidental to, and required 
for, the taxpayers’ crop of potatoes. It seems that the taxpayers could bring 
trespass quare clausum fregit against any person who entered on the land ceded to 
them and interfered with their sown crop. In Crosby v. Wadsworth (8) it was 
held that the man who had contracted with the owner of a close for the purchase 
of a growing crop of grass—to be made into hay—has such an exclusive possession 
of the close, though for a limited purpose only, that he may maintain trespass 
quare clausum fregit against any person entering the close and taking the grass 
even with the assent of the owner. Lorp ELLENBoROUGH says (6 East at p. 610): 


‘‘He might, in respect of such exclusive right, maintain trespass against any 
persons doing the acts complained of in violation thereof.”’ 


In Burt v. Moore (4), where the use of dairy cows was granted to B. to be fed on 
the land of A., Lorp Kenyon said (5 T.R. at p. 333) that though B. was 


‘‘restrained by the agreement to the particular mode of occupation, he is to 
be considered as the occupier of the land, and being entitled to the sole use of 
the land is also entitled to maintain trespass and to justify distraining the 
plaintiff’s cattle damage feasant there”’: 


see also Cox v. Glue (9) as to the right to bring trespass in enforcement of their 
respective rights by those in possession of the surface or the subsoil of the land. 

The agreement of Oct. 11, 1921, cannot be regarded as a mere sale of the crop 
as in Jones v. Flint (10), but as conferring the right to the possession and use of 
the land with the incidental right to bring trespass in respect of it. By r. 2 of 
No. VII of Sched. A, ‘‘Every person having the use of any lands or tenements 
shall be deemed to be the occupier thereof.’’ On consideration of the cases that I 
have referred to, it seems clear that the taxpayers have the use of the lands, in 
a full sense of that term, with power to maintain their rights. In my judgment, 
therefore, they must be deemed to be occupiers within the above rule, which is 
the interpretation clause for Sched. B. 

The Case states that the ‘‘landlord’’ has been assessed and charged to income tax 
under Sched. B, in respect of the occupation of the lands. That may be so, but 
it does not conclude the matter as against the taxpayers. I do not shrink from 
the result that there may be two persons who may be chargeable as occupiers under 
Sched. B, especially in view of the reasoning of the court in Cox v. Glue (9). In 
my judgment the taxpayers are right in their contention that their liability to 
assessment and tax falls under Sched. B and not under Sched. D; and that the 
commissioners were right in their decision. 

The appeal will be dismissed with costs. 


ion i i is whether the taxpayers are 
WARRINGTON, L.J.—The question in this case 1s w é 
entitled to be cuaanan to income tax under Sched. B in respect of the occupation 
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of the lands in question, and the real issue between them and the Crown is whether 
they are in fact the occupiers of the lands within the meaning of Sched. B. 

The Crown have sought to charge them under Sched. D in respect of the profits 
and gains accruing to them from the trade or business of potato merchants and 
salesmen so far as they are produced by the growing of potatoes on these lands 
and the sale thereof in the market. If the taxpayers are entitled to be assessed 
under Sched. B as the occupiers of the land, they cannot, in my opinion, without 
their own consent, be charged also under Sched. D in respect of the profits in 
question, such profits being profits arising from the occupation of lands for the 
purposes of husbandry. The taxpayers might elect to be charged in respect of 
their profits under Sched. D (Sched. B, r. 5), but unless they so elect they can 
only properly be charged under Sched. B. Was the learned judge right, then, in 
upholding the view of the commissioners that the taxpayers were the occupiers of 
the land for the purposes of husbandry? I felt, and expressed during the argument, 
some doubt whether this was so, but on reflection and on further consideration of 
the terms of the agreement, I am satisfied that the view of the commissioners 
and the learned judge is correct. 

It is clear that the growing during the reason 1921-22 of a crop of potatoes meant 
devoting the land to that purpose exclusively for that season. The tenants are to 
have possession during the period of preparation and the period during which the 
crops are attaining maturity. That possession seems to me to be exclusive for the 
purpose for which the land is to be used. On the authorities the tenants would 
be able to bring trespass quare clausum fregit against any person, including the 
landlord, who might go on the Jand and interfere in any way with the crop, once 
it had been sown. Even during the period of preparation they are in possession, 
and I think they would by virtue of such possession be entitled to maintain such 
an action. It is true that during this period the landlord is entitled to enter, but 
this is only for the purpose of performing his obligations under the agreement 
between himself and the tenant, and the same is true of the subsequent period 
during which he has to perform on the land acts of cultivation and other acts 
mentioned in the agreement as to be done by him. Clause 8 of the agreement 
providing for the ‘‘continued occupation’’ of the land by the landlord does not, in 
my opinion, interfere with the view that, looking at the substance and effect of 
the agreement as a whole the tenant is the occupier of the land in question. It 
was obviously inserted with a view, first, to preserve the tenant from ejectment 
under a superior title; and secondly, to cast on the landlord rates, taxes, and so on, 
to the liability for which the tenant's possession of the land might otherwise expose 
him. Neither do I think there is anything in the fact that the landlord was rated 
to the poor and assessed to income tax in respect of the lands in question and the 
occupation thereof. To have charged the tenant would have involved a valuation 
separately from the rest of the farm of the lands covered by the agreement, and 
having regard to cl. 8, there was no object in doing so, as the ultimate liability 
would in any case fall on the landlord. 

I agree that the appeal ought to be dismissed with costs. 


SCRUTTON, L.J. (read by Warrincron, L.J.).—This appeal raises a trouble- 
some question as to the assessment to income tax of the persons interested in 
potato growing on some land in Lincolnshire under a system common in that 
county. One Carter originally occu 
under Sched. B as occupier. On Oct. 11, 1921, he entered into an agreement with 
two gentlemen named Daniels, who, among other things, are potato merchants at 
Spitalfields Market. The agreement, which is difficult to classify from a legal 
point of view, describes Carter as the landlord and the Daniels as tenants and 
recites that the landlord has agreed to let and the tenants to take certain specified 
fields. [His Lordship referred to cl. 1, cl. 8, and cl. 10 of the agreement.] There 
are also included an elaborate set of provisions for cultivation. [His Lordship 
having referred to these, continued :] In fact Carter has been assessed to Sched. B 


D 


pied some land in that county and was assessed I 


C.A.] BACK v. DANIELS (Scrurron, L.J.) 797 


and rated as the occupier of the lands, and the Daniels have been assessed under 
Sched. D as carrying on the trade of potato growers and salesmen. The Special 
Commissioners struck out of Daniels’ assessment the profits of growing and 
selling these potatoes, except a conventional commission assigned to them as sales- 
men for selling their own potatoes; Rowxart, J., affirmed this decision, and the 
Crown appeal. 

Schedule B is levied on occupiers, and ‘‘occupiers,’’ who are charged with the 
tax under Sched. A, with a power of deduction from the rent due to the owner, 
are defined in No. VII, r. 2, as persons having the use of the land. The term is 
probably used in the same sense as in the law of rating. That sense may be 
collected from the judgments of Lusu, J., in R. v. St. Pancras Assessment Com- 
mittee (8) (2 Q.B.D. at p. 588), and of Bucxtry, L.J., in Liverpool Corpn. v. 
Chorley Union Assessment Committee (11) ({1912] 1 K.B. at p. 287), and appears 
to involve possession of a permanent character such that trespass could be brought 
by the occupier with the enjoyment of a benefit from the land. 

It is clear that at common law, for the same land, though hardly for the same 
portion of it, two persons may be in possession at the same time, and each can 
bring trespass. In the case of a grant by the owner of the soil of the right to 
herbage, vestura terre, or growing crops, the owner can bring trespass for damage 
to his right to the soil; the person having a right to the herbage for damage to the 
herbage or crops; but neither could bring trespass for the damage to the other’s 
right. Thus in R. v. London Corpn. (12) the owners of the towpath could bring 
trespass for injury to the soil though they had granted the herbage and pasture of 
the towpath to another. In Crosby v. Wadsworth (3) the purchaser of a growing 
crop of grass brought trespass quare clausum fregit against persons who cut the 
grass, ‘‘he having the exclusive enjoyment of the crop growing on the land during 
the full period of its proper growth.’’ In Coz v. Glue (9) the owner of the soil 
brought trespass for damage to the soil, though another had then exclusive 
possession of the close for the purpose of pasture; but the owner of the soil was 
held not to be able to bring trespass for damage to the pasture. The latter, accord- 
ing to Lorp Coxe (Coxe on Lirtteton, 4 b.), could bring trespass quare clausum 
fregit for damage to the pasture. The growing crops, before severance, were not 
the subject of larceny at common law, for they were not separate chattels. The 
remedy was trespass clausum fregit, because they were still part of the land: see 
PoLLock AND WRIGHT ON Possession, p. 230. 

In Roads v. Trumpington Overseers (2) the court had to deal with a similar 
case under rating law. The owner of land had let it to a farmer, reserving the 
minerals—i.e., coprolites, and a right of entry to get them. Coprolites were worked 
by removing the surface soil, digging up the coprolites and replacing the soil, 
only a small piece of land being worked at a time. The Court of King’s Bench 
held that the grantee of the right to take coprolites was in exclusive occupation 
and could be rated; but it might be different if the landlord ‘‘had to do anything 
with the land, as drain it.’’ 

I agree with Mr. Rype’s view (4th Edn. Ratine, p. 56, note to p. 65) that 
exclusive occupation does not mean the power of excluding everyone else from the 
land, but does mean the exclusive power of using the rights given him in the soil. 
From this point of view no one but Daniels could use the land for growing potatoes ; 
no one else could use the land for any purpose inconsistent with Daniels’ right 
to grow potatoes; the potatoes growing in the land were Daniels potatoes in the 
sense that if Carter or anyone else dug them up or interfered with them Daniels 
could bring trespass clausum fregit. This does not appear to me a mere incorporeal 
right in grass, which was not occupation, and so could not ne rated, as was meld 
of sporting rights before the Rating Act, 1874: see Hilton and Walkerfield Overseers 
y. Bowes Overseers (18). It was a right in a portion of soil, enough to found an 
action of trespass against those who interfered with it. In Coz v. Glue (9) (see 
Wipe, C.J., 5 C.B. at p. 549) the jury seem to have found that the injury to the 
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soil extended beyond the soil necessary for the right of pasture, to the soil still 
occupied by the owner, who could therefore bring trespass. It appears to me, 
therefore, that both Daniels and Carter were in occupation of various portions of 
this field, which could be valued, the two together making up the annual value of 
the land. 

The next question is whether a person who can be assessed as an occupier of 
land can without his consent be rated for a trade carried on, if that trade is only 
the use of the land for the purposes of husbandry. I say ‘‘without his consent,” 
for such a person can, under r. 5, elect to be assessed under Sched. D instead of 
under Sched. B. But no express power is given to the Crown to make such an 
election. 

Cultivating land to grow produce for the purpose of sale is, in my opinion, a 
trade. But Parliament has dealt with that trade, where it is exercised by the 
occupation of land, by assessing the occupier on the annual value of the Jand and 
not on the profits made out of its produce, unless the occupier himself elects to be 
so taxed. When there is a separate and distinct operation unconnected with the 
occupation of the land, such as a cheese factory dealing with the milk of a dairy 
farm, or a butcher’s shop dealing with the beasts of a cattle farm, I can understand 
a separate assessment of that operation, but I do not think that the fact that the 
farmer sells his produce either on the farm or at the local market, or at Mark Lane, 
or even if he sells it in a shop, justifies an assessment under Sched. D as well as 
or in substitution for Sched. B. 

I therefore agree with the commissioners that Daniels were occupiers of, at any 
rate, some part of the land in question, which prevented them being assessed under 
Sched. D, and with Row tart, J.'s affirmance of their decision. 

The appeal should be dismissed with costs. 

Appeal dismissed. 

Solicitors : Solicitor of Inland Revenue; Edward Betteley. 


[Reported by Georrrey P. Lanaworrny, Esq., Barrister-at-Law. | 


Re CLOUT AND FREWER’S CONTRACT 


(Cuancery Diviston (Lord Buckmaster sitting as a judge of the Division to take 
Astpury, J.’s List), May 28, 1924] 


[Reported [1924] 2 Ch. 280; 98 L.J.Ch. 624; 132 L.T. 483; 
68 Sol. Jo. 738] 
Trustee—Disclaimer by conduct—No action in the trust for thirty years—No 
application for official legacy. 

A trustee, who had not formally renounced probate or disclaimed the trust, 
survived the testator for nearly thirty years without proving the will, acting 
in the trust, or applying for a legacy left to him by the testator as recompense 
for the trouble he might have in proving and acting in the trusts of the will. 

Held: from the length of time during which he did nothing, there was 
ia ates’ evidence that he never intended to act and that he had disclaimed 

e trusts. 


ra sa (1) (1877), 6 Ch.D. 581, and Re Birchall (2) (1889), 40 Ch.D. 436, 
led. 


Re Uniacke (8) (1844), 1 Jo. & Lat. 1 d 
Jo. & Lat. 84, doubted. ee ie ee 


Notes. As to disclaimer of the office of trustee, see 88 Harssury’s Laws (2nd 
Edn.) 184 et seq.; and for cases see 43 Diarsr 698 et seq. 
Cases referred to: 


(1) Re Gordon, Roberts v. Gordon (1877), 6 Ch.D 
ie ° . R : 58 ~ ; C 4 79 m ° he \- 
627; 43 Digest 700, 1380. ) 1; 46 L.J.Ch. 794; 87 L.T 


A 


B 


DI 
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A (2) Re Birchall, Birchall v. Ashton (1889), 40 Ch.D. 436; 60 L.T. 369; 37 W 
887, C.A.; 43 Digest 700, 1381. Sie 
(3) Re Uniacke (1844), 1 Jo. & Lat. 1; 48 Digest 696, 1. 
(4) Re Needham (1844), 1 Jo. & Lat. 34; 43 Digest 696, m. 


Also referred to in argument: 
Re Lord and Pullerton’s Contract, [1896] 1 Ch. 228; 65 L.J.Ch. 184; 73 L.T. 
B 689; 44 W.R. 195; 40 Sol. Jo. 118, C.A.; 43 Digest 699, 1365. 
Stacey v. Elph (1833), 1 My. & K. 195; 2 L.J.Ch. 90; 39 E.R. 655; 43 Digest 
699, 1375. 

Vendor and Purchaser Summons, 

By his will dated July 7, 1870, William Clout devised and bequeathed his 
residuary real and personal estate to his wife Emma Clout, Robert Hinton and 
William Crick, on trust to convert his personal estate and invest the proceeds in 
the investments therein mentioned and to pay the income to his wife during her 
life for her separate use, and to stand possessed of his real estate on trust to pay 
to his wife or permit her to receive the whole net income thereof for her separate 
use and after her death to stand possessed thereof on trust for sale. He appointed 

D the same three persons his executors and gave to Hinton and Crick nineteen guineas 
apiece as a small recompense for the trouble they might have in proving and 
acting in the trusts of his will. The testator died on Aug. 18, 1872, and his will 
was proved on Sept. 14, 1872, by the widow Emma Clout alone, power being 
reserved of making the grant to Hinton and Crick, the other executors. The 
testator died possessed of personal estate and freehold and leasehold property 

E including the freehold property hereinafter mentioned. Neither Hinton nor Crick 
formally renounced probate or disclaimed the trusts of the will, but neither of them 
ever proved the will or acted in the trusts, the estate being administered by the 
widow alone. Neither Hinton nor Crick ever applied for or received his legacy. 
In October, 1872, the widow married John Snell. On Sept. 7, 1890, Hinton died. 
On Dec. 25, 1897, the widow died intestate, and on Jan. 30, 1898, letters of 
administration to her estate were granted to John Snell. By a deed of Feb. 11, 

F 1898, which recited the death of Hinton without ever having proved or acted in 
the trusts of the will, and that Crick had never proved the will or acted in the 
trusts thereof, John Snell, as legal personal representative of Emma Snell, the last 
surviving or acting trustee of the will, purported to appoint William Clout the 
younger and Richard Clout trustees of the will in the place of Emma Snell, Hinton 
and Crick and made a vesting order accordingly. Richard Clout, one of the new 

G trustees, died on Nov. 13, 1899, and Crick died on Jan. 18, 1901. On Nov. 10, 
1911, William Clout the younger, the surviving new trustee, died, having by his 
will dated Jan. 18, 1907, appointed his wife Amelia Clout sole executrix, and she 
duly proved his will. On Nov. 26, 1923, Amelia Clout agreed to sell to John 
Frewen certain freehold property held under the trusts of the will, and Frewen 
paid a deposit. An abstract was delivered making the will of William Clout the 

H testator the root of title. The purchaser required evidence to show that Crick 
had disclaimed the trusts of the will, and contended that otherwise, as Crick was 
alive on Feb. 11, 1898, when the appointment of new trustees purported to be made, 
that appointment was inoperative, and that the vendor could not make a title 
without the concurrence of the legal personal representative of Crick. The vendor 
was only able to show that Crick had never proved the will nor acted in the trusts 

1 nor applied for or received his legacy. The purchaser issued this summons for a 
declaration that a good title had not been shown, and for an order for the return 
of the deposit. 

Mulligan for the purchaser. 

Henry Johnston for the vendor. 

LORD BUCKMASTER stated the facts, and continued: This is a point of some 
difficulty, as the case lies between two classes of authorities not easy to understand 
or reconcile, though equally binding on me. 
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In Re Uniacke (8) a settlement of Feb. 24, 1821, was made, whereby a sum of 
£2,000 secured by bond was assigned to Rochfort and Townsend as trustees. 
Townsend did not execute the settlement. The £2,000 was afterwards invested in 
nment stock in the names of the two trustees. Rochfort died, and Townsend, 


gover On a petition for the appointment of 


who had never acted, declined to interfere. 
new trustees, SUGDEN, L.C., said: 
“Tt is said that the trustee never executed the deed; never acted, and now 
refuses to act; but after the lapse of time which has occurred since the settle- 
ment was executed, this person must be considered to have accepted the trust. 
The petitioner must, therefore, procure a transfer of the trust funds from him 
by the ordinary means.”’ 
It is difficult to understand why the lapse of time—about twenty-three years— 
influenced SuapEN, L.C., so convincingly, but that he was so influenced is manifest 
from the next case, where the period was thirty-four years. In Re Needham (4) 
a testator died in 1810, having bequeathed a long term to Hall and other executor- 
trustees. Some executors proved, saving the rights of the others, but Hall declined 
to act. He survived the other executor-trustees. On a petition for appointment 
of new trustees, SuapEN, L.C., made the appointment, but said : 


“Myr. Hall must assign the term of years to the new trustees; for after the 
lapse of such a number of years since the death of the testator, without a 
disclaimer by him, I must presume that he accepted the trust.” 


In other words, Suapen, L.C., apparently considered that Hall’s long period of 
inaction raised a presumption that he had accepted the office, the duties of which 
he had neglected to perform, and according to a well-known textbook, Lewin oN 
Trusts (10th Edn.), p. 214, the longer the period of inaction the stronger the 
presumption is. I find this extremely difficult to accept or understand. 

There are other authorities which afford some assistance. In Re Gordon (1) an 
executor-trustee renounced probate and did not in any way act as trustee, but he 
did not execute a disclaimer. He died three years after the testator without acting. 
Jessen, M.R., dealt with the disclaimer point separately as follows (6 Ch.D. at 
p. 534) : 

“JT think that there was sufficient evidence of disclaimer. My reasons for 

saying so are these. In the first place we have this, that he never acted; that 

is a very strong circumstance, a man lives three years and does not act at all. 

It is a strong proof that he does not intend to act.”’ 


That is directly contrary to SuapeNn, L.C.’s view: 


‘‘Of course it is not in itself conclusive, but it is evidence that he does not 
intend to act. But, when we have the trusts of the will and the personal 
estate combined, the real estate to be sold and made a mixed fund, and to be 
applied with the personal estate in paying debts, legacies, and funeral expenses, 
and we find the same people appointed executors, and the gift of the personal 
estate is not to him except the direction to get it in and divide it, and then we 
find the trustee renouncing, it is conclusive evidence; he renounces execution 
of the will as to the personal estate, he cannot carry out the trusts as to the 
payment of the debts and funeral and testamentary expenses, as that is the 
executor’s business, and the person who takes out the administration must 
perform it. He cannot, as I understand it, get rid of a part of his trust in this 
way. In other words, it is evident that he intends to have nothing to do with 
the will, and that he intends, in fact, to disclaim all the trusts; that is material 
evidence.”’ 
This shows that the mere fact that a trustee does nothing for three years is strong, 
though not conclusive, evidence that he does not intend to act. Surely a longer 
period of inaction would be still stronger evidence. 
In Re Birchall (2) an executor-trustee, Ashton, never proved or acted in the 
trusts of the will, and there was evidence that he had told the beneficiaries that 
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he would do neither. But he never formally renounced or disclaimed. Nine years 
after the testator’s death, the sole acting trustee died, and the beneficiaries brought 
an action against Ashton in the Palatine Court for the appointment of new trustees. 
A few days later, Ashton purported to appoint Healey a new trustee with himself, 
and Healey was then added as a defendant. Ashton was not called by either side, 
but Bristow, V.-C., held that the evidence of his non-acting and his statement 
was enough to prove disclaimer, and that his appointment of Healey was void. 


On an appeal brought by Ashton and Healey, Corron, L.J., said (40 Ch.D. at 
p. 438) : 


“It is not necessary to say what my conclusion might have been if the evidence 
had come before us in the first instance. There was some evidence in favour 
of the conclusion at which the Vice-Chancellor arrived, that Ashton had never 
acted in the trusts or accepted the office of trustee, and he was not put into the 
witness-box and asked whether he had ever acted. It is impossible for us in 
this state of circumstance to reverse the decision of the Vice-Chancellor on this 
point.’’ 
Linptey, L.J., said (ibid. at p. 439) : 


‘I am of the same opinion. There was evidence that Ashton had not acted, 
though he was not asked in the witness-box whether he had done go. But the 
Vice-Chancellor had all the evidence before him, both words and conduct, and 
he came to the conclusion that Ashton had disclaimed the trusts, and I think I 
should have arrived at the same conclusion. . . . All we know is that he said 
in the conversations, which were proved, that he had not accepted the trusts, 
and he was not asked in the witness-box whether he had acted.”’ 


Loves, L.J., was of the same opinion, and said (ibid.) : 


“It was argued that there was no evidence of anything but conversation. But 
the subsequent conduct of Ashton in not acting for nine years must be taken 
into account. On the whole evidence I am of opinion that the Vice-Chancellor 
was justified in coming to the conclusion at which he arrived.”’ 

In the present case, Crick survived the testator for nearly thirty years without 
proving, acting of applying for, or receiving his official legacy. In the circum- 
stances, I think that is sufficient evidence that he never intended to act, and 
disclaimed the trusts. There will consequently be a declaration that a good title 
was shown, and the purchaser must pay the costs. 

Solicitors: Ernest F. G. Oxley; Scott & Son. 


[Reported by EK. K. Corriz, Esq., Barrister-at-Law.]} 
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SCRIMAGLIO v. THORNETT AND FEHR 


[Court OF Apprat (Bankes, Scrutton and Sargant, L.J J.), February 7, 1924] 


[Reported 131 L.T. 174; 40 T.L.R. 820; 68 Sol. Jo. 630; 
29 Com. Cas. 175] 


Arbitration—Submission—Dispute ‘‘to be settled by arbitration in London in the 





usual way'’—‘‘Usual way’’—Way in which disputes arising as to particular 
commodity or class of commodity were usually settled by arbitration held 
in London. 


Arbitration—Setting aside award—Misconduct of arbitrator—Need of motion to 
set aside—Failure of one side to appoint arbitrator—Other arbitrator acting 
as sole arbitrator—Failure to give proper notice of hearing—Not defence 
to action on award—Arbitration Act, 1889 (52 ¢ 58 Vict., c. 49), s. 11. 

By a contract for the purchase and sale of carbonate of soda and soda ash 
made between an Italian buyer and English sellers, it was provided: ‘‘Any 
dispute arising out of this contract to be settled by arbitration in London in 
the usual way.’’ A dispute having arisen between the parties, the sellers D 
appointed M. as their arbitrator. The buyer having failed to appoint an 
arbitrator after due notice given, M. made an award in favour of the sellers, 
who, in an action by the buyer for the repayment of a sum which, he alleged, 
he had overpaid under the contract, counter-claimed to enforce it. The buyer 
denied liability on the grounds: (i) that the dispute had not been referred to 
arbitration in London in the usual way, that is to say, in accordance with | 
the conditions of the British Chemical Trade Association; (ii) that under the El 
Arbitration Act, 1889, a single arbitrator could not act without the concurrence | 
of both parties, and that he had not concurred in the appointment of M.; and 
(iii) that the arbitrator had not given proper notice of his intention to proceed 
with the arbitration. Evidence was given that the appointment of M. as sole 
arbitrator was the habitual form of arbitration adopted in the particular trade. | 

Held: (i) the words ‘‘to be settled by arbitration in London in the usual Pl 
way’’ meant the way in which disputes arising as to the particular commodity 
or class of commodity were settled in London, and there was ample evidence 
that the dispute had been settled ‘‘in the usual way’’; (ii) any objection to the 
award on the ground of irregularity or misconduct on the part of the arbitrator 
could only be taken by motion to set aside or remit the award, and the buyer GC 
having failed to move within the limited time, his remedy in that respect had 
lapsed. 


Notes. The Arbitration Act, 1889, s. 11, has been repealed by the Arbitration 
Act, 1950, s. 44 (3). See now s. 23 of the 1950 Act. 

Applied: Birtley District Co-operative Society, Ltd. v. Windy Nook and District 
Industrial Co-operative Society, Ltd., [1959] 1 All E.R. 43. 

As to the construction and scope of an arbitration agreement, see 2 Hatspury’s 
Laws (8rd Edn.) 11 et seq.; and as to actions on an arbitrator's award, see ibid. 51; 
and for cases see 2 Dicesr (Repl.) 440 et seq., 686 et seq. For the Arbitration 
Act, 1950, s. 23, see 29 Hatspury’s Starures (2nd Edn.) 108. 

Cases referred to: 
(1) Oppenheim & Co. v. Mahomed Haneef, [1922] 1 A.C. 482; 91 L.J.P.C. 205; Ij 
127 L.T. 196, P.C.; 2 Digest (Repl.) 686, 1991. 
(2) Bache v. Billingham, [1894] 1 Q.B. 107; 63 L.J.M.C. 1; 69 L.T. 648; 58 
J.P. 181; 42 W.R. 217; 9 R. 79, C.A.; 25 Digest 325, 265. 
(3) Thorburn v. Barnes (1867), L.R. 2 C.P. 884; 36 L.J.C.P. 184; 16 L.T. 10; 
15 W.R. 623; 2 Mar.L.C. 459; 2 Digest (Repl.) 568, 980. 
Also referred to in argument : 


Bright ¢ Bros. v. Gibson ¢ Co. (1916), 82 T.L.R. 588; 2 Digest (Repl.) 441, 
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A= Appeal from a decision of GREER, J., on the trial of a preliminary point of law. 

The buyer claimed to be repaid £392, being an amount alleged to have been 
overpaid in respect of two contracts for the purchase and sale of carbonate of soda 
and soda ash respectively. This claim was admitted subject to the sellers’ counter- 
claim, whereby the sellers alleged that the buyer had committed a breach of the 
contract by refusing to take up the shipping documents. Each contract contained 

B an arbitration clause in the following terms: ‘‘Any dispute arising out of this 
contract to be settled by arbitration in London in the usual way.’’ In accordance 
with that clause, the dispute was referred to arbitration, and the sellers appointed 
a Mr. Charles Mangold as their arbitrator. No appointment of an arbitrator having 
been made by the buyer after due notice given, Mr. Mangold acted as sole 
arbitrator and he awarded that the buyer should pay to the sellers £4,800 together 

C with a sum for the costs of the arbitration, which amount the sellers claimed. The 
buyer refused to pay on the grounds that (i) the dispute had not been referred to 
arbitration in London in the usual way; (ii) by the Arbitration Act, 1889, a single 
arbitrator could not act without the concurrence of both parties, and he had not 
concurred in the appointment of Mr. Mangold; Mr. Mangold had no power to act 
as arbitrator or make an award; (iii) Mr. Mangold had not given proper notices of 

D his intention to proceed with the arbitration, and the award was bad on the face 
of it and unenforceable in law. In the alternative, he said that ‘‘arbitration in 
London in the usual way’’ meant arbitration according to the rules of the British 
Chemical Trade Association; and that Mr. Mangold had not been appointed 
arbitrator in accordance with those rules. McCarpim, J., ordered the issue whether 
the award was a valid one to be tried before any other issue. The sellers said that 

E the usual method of arbitration in the chemical trade was by two arbitrators with 
an umpire. Greer, J., after hearing evidence, decided the preliminary point in 
favour of the sellers, namely, that the award was a valid one. The buyer appealed. 


Neilson, K.C., and C. M. Pitman for the appellant, the buyer. 
Jowitt, K.C., and James Dickinson for the respondents, the sellers. 


F  BANKES, L.J.—This appeal raises the question whether Greer, J., put a right 
construction on a clause in a contract entered into between the parties for the 
purchase and sale of a quantity of soda ash. The clause in question was one which 
provided that any dispute arising out of this contract should be settled by arbitration 
in London in the usual way, the contract being one between merchants in this 
country and a merchant at Genoa. A dispute did arise, and thereupon the mer- 

G chants in this country, the sellers, appointed an arbitrator and gave notice to the 
Genoa merchant to appoint his arbitrator, and that they had appointed their 
arbitrator. The Genoa merchant did not appoint an arbitrator, and thereupon the 
arbitrator appointed by the sellers proceeded to act as sole arbitrator, and he gave 
notices to the buyer that he was intending to proceed. I think a good deal might 
be said in reference to the regularity or irregularity of those notices if the question 

H were open to the buyer in these proceedings. The form of action here was an 
action by the buyer for a balance of account which he said was owing to him. 
That was not disputed, but the sellers counter-claimed by claiming the amount 
which had been awarded to them by the sole arbitrator, amounting to over £4,000. 
In answer to that counter-claim, the buyer set up, in substance, two separate 
defences—namely (i) that the arbitrator had no jurisdiction, and (ii) that, even if 

I he had jurisdiction and was properly acting as arbitrator, he had acted irregularly 
in certain matters which he specified, including the failure to give proper notices 
of the hearing. I think it is quite clear, on the authorities, that that class of 
defence is not open to the buyer. ScRUTTON, L.J., has referred to Oppenheim € Co. 
vy. Mahomed Haneef (1), where Viscount CavE expressly deals with and decides 
that question. He there says that, if the complaint is of irregularity, it cannot i 
pleaded in answer to an action on the award, but that, it the mahal : 
raise the question, it must be on motion to set aside, and if the time has elapse 


to do that, then the party has lost that form of remedy. 
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The question, therefore, resolves itself into this, whether the learned judge was A 
right in saying that this sole arbitrator had jurisdiction to act, and that depends 
on the construction which has been placed on this clause. He read it in this way: 
“Any dispute arising out of this contract to be settled in London, that is to say, 
the place where the arbitration was to take place, and it also indicates the law 
bv which the arbitration is to be governed as far as ordinary law applies having 
regard also to the further terms of the contract which provided that it was to be B 
‘‘arbitration in London in the usual way.’’ And the learned judge has held, and I 
think rightly held, that that meant in the usual way in which disputes in reference 
to the particular commodity or class of commodity are dealt with. The learned 
judge says that it does not provide that it must necessarily be the universal way, 
but only a usual way. These are his words: ‘‘In the usual manner as in the 
chemical trade in London.’’ It appears to me that that means not the invariable © 
way—the learned judge does not say ‘‘the invariable way’’—but the usual way. 
I think ‘‘the usual way’’ is the way usually, though not always, adopted. If the 
learned judge is right in his construction that ‘‘in the usual way’’ means in the 
usual way of dealing with disputes in reference to commodities such as this 
particular one (that is to say, in the chemical trade generally), the evidence was 
really all one way on the question whether or not this particular way of proceeding D 
by appointing arbitrators, and if the one party did not appoint his arbitrator then 
the sole arbitrator would act under s. 6 (b) of the Arbitration Act, 1889, was the 
usual way, and if the learned judge was right in saying that the contract referred 
to the usual way in this particular trade, then I think it follows that the judgment 
was correct and cannot be interfered with. 


SCRUTTON, L.J.—An Italian gentleman resident in Genoa makes a contract 
with an English firm, but in the form of contract is the clause: ‘‘Any dispute 
arising out of this contract to be settled by arbitration in London in the usual 
way.’’ That particular clause, in my experience, is a time-honoured clause in 
London and in many cases it is impossible to find out what it means because, on 
the evidence, there does not appear to be any usual way relating to that particular F 
commodity. It must be settled by evidence whether there is a usual way, and 
one question is within what sphere is that usual way to be found. Counsel for the 
buyer suggests that there might be three methods. It might be the usual way of 
arbitrations in London without reference to any particular trade; it might be the 
usual way in the particular trade in which the commodity which was the subject- 
matter of the contract was dealt in; or it might be where a course of business is & 
proved between the parties, the usual way between those parties, according to that 
course of business. 

In this case, there have been no previous dealings between the parties which 
had involved arbitration, and I agree with the view of the learned judge that, in 
such a case, it means the usual way in the trade which embraces the particular 
article which is to be bought or sold. In some cases it is difficult to ascertain even H 
this usual way because the ways of arbitration in the trade vary so much. Com- 
mercial men know their own business best, but I think it is a pity they keep to 
this form Instead of stating in two or three lines, as they might do, what form of 
arbitration they mean. But they keep on using this form and when they do use 
this form the court has to find evidence whether there is or is not a usual way in 
that trade. I agree with Greer, J., that that does not mean the invariable way: I 
It means the way so frequently used in relation to the number of arbitrations that 
it may properly be described as the usual way—not a usual way, because there 
re be two or three—but the usual way in the trade. If that is the proper meaning 
Pughcepres = bible ais in this case was practically all one way, namely, 

© usual way was to have an arbitration conducted by two arbitrators who 
rey gene an umpire. As to the procedure in the arbitration, when once one 
as the arbitration, it do not think this means that one has to find out what is the 
usual way in the trade in which arbitrations are conducted. I think that would 
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A generally be a hopeless attempt. What it means is this: once one has the 
arbitrators appointed, they have to deal with the matter according to the law of 
England and the conditions laid down in the Arbitration Act, 1889. 

Counsel for the buyer then desired to take the further point that, once one has 
the arbitrator properly appointed sole arbitrator, he conducted himself improperly. 
In my view, the decisions have settled that, when once one has the arbitrator 

B properly appointed and the objection to the award is that, being properly appointed, 
he has conducted himself improperly in the arbitration so that the award can be 
set aside on the ground of misconduct, that cannot be set up as a defence to an 
action on the award; the objection must be taken by motion under the Arbitration 
Act, 1889, to set aside or remit the award. Viscount Cave has stated the principle 
in the Privy Council in Oppenheim & Co. v. Mahomed Haneef (1). Of course that 

C case is not technically binding on us; he was only stating what was laid down by 
this court in Bache v. Billingham (2) and in previous cases, of which Thorburn v. 
Barnes (8) is one. Consequently, even if on the first point as to the construction 
of the clause the buyer is right, on the second point he cannot set up any defence 
to an action on the award for the reasons I have stated. I think it is very 
important that, when a commercial arbitrator acts as sole arbitrator, he should be 

D very careful in the case of foreigners to see that they have abundant notice of his 
proceedings. Nothing is more likely to bring English justice into contempt abroad 
than that proceedings should be carried on by an English arbitrator acting alone 
without fullest notice of what was going on being given to the foreigner. I do not 
say that that was not done in this case, but with reference to this and other cases 
I have thought it desirable to say that an English arbitrator should be very careful 

E to observe that practice when dealing with foreigners. 


SARGANT, L.J.—I am of the same opinion. I would only add what I think is 
the construction of this short phrase ‘‘by arbitration in London in the usual way.”’ 
In the first place, I think ‘‘in London’’ denotes primarily the locality where the 
arbitration is to be held. That may not exhaust its meaning, because the locality 

F may have some influence on the character of the arbitration, and that is made plain 
by the subsequent words ‘‘in the usual way.’’ I think those words must show that 
some comparatively definite subject-matter is being considered, because it is hardly 
possible to use that phrase ‘‘in the usual way’’ if anything in the world, in any 
place, is to be considered. In my judgment, the words ‘‘in the usual way’’ mean 
this: in the way usual in arbitrations there, that is in London, with reference to 

the subject-matter of the contract. ret 
Appeal dismissed. 
Solicitors : Cosmo, Cran & Co.; Barnes & Butler. 


[Reported by Epwarp J. M. Cuapiin, Esq., Barrister-at-Law. } 
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NICHOLL v. LLANTWIT MAJOR PARISH COUNCIL 


[Cuancery Drviston (Tomlin, J.), May 18, 1924] 
[Reported [1924] 2 Ch. 214; 93 L.J.Ch. 602; 181 L.T. 634; 
68 Sol. Jo. 718] 


Burial—Burial ground—‘‘Disused burial ground’’—Land conveyed to burial 
authority—Not consecrated or used for burial—Power to exchange for another 
piece of land free from restrictions on building—Burial Act, 1852 (15 & 16 
Vict., c. 85), s. 28—Burial Act, 1853 (16 & 17 Vict., c. 184), s. 7—Metro- 
politan Open Spaces Act, 1881 (44 & 45 Vict., c. 84), s. 1—Disused Burial 
Grounds Act, 1884 (47 & 48 Vict., c. 72), s. 2, 8. 8, s. 5—Open Spaces Act, 
1887 (50 ¢ 51 Vict., c. 82), s. 2, 8. 4, Schedule—Local Government Act, 1894 
(56 & 57 Vict., c. 78), 8. 8 (2). 

The words ‘‘set apart for the purposes of interment’’ in the Metropolitan 
Open Spaces Act, 1881, s. 1, as amended by the Open Spaces Act, 1882, s. 2 
and Schedule, mean an actual physical setting apart, and, therefore, the 
conveyance of a piece of ground for burial purposes without any further act 
of consecration or any actual burials therein does not make the land into a 
“disused burial ground’’ so as to bring it within the restrictions on building 
imposed by the Disused Burial Grounds Acts, 1884, s. 8. A council has power 
to exchange such land by virtue of the power to sell land not wanted for 
interments contained in the Burial Act, 1852, s. 28, as extended by the Burial 
Act, 1853, s. 7, or (if the council has adopted the Burial Acts) under the Local 
Government Act, 1894, s. 8 (2). 

Dicta of Kay, J., in Re Ponsford and Newport District School Board (1), 
[1894] 1 Ch. at p. 467, and of Bray, J., in Re Bosworth and Gravesend Corpn. 
(2), [1905] 1 K.B. at p. 409, to the effect that land set apart for the purposes 
of interment is a ‘‘disused burial ground”’ although never used for interments, 
doubted. 


Notes. The Burial Act, 1852, s. 28, was repealed, except so far as relates to 
burial boards appointed under the Burial Acts, 1852 to 1906, by the Local Govern- 
ment Act, 1933, s. 807 and Sched. XI. It was repealed as to London by the 
London Government Act, 1939, s. 207 and Sched. VIII. The Metropolitan Open 
Spaces Act, 1881, s. 1, as amended, was repealed by the Open Spaces Act, 1906, 
s. 23 and Schedule. For the definition of ‘‘disused burial ground,’’ see, now, s. 20 
of the Act of 1906. The Disused Burial Grounds Act, 1887, s. 2 and Schedule, 
were likewise repealed by the Act of 1906. The Local Government Act, 1894, 
s. 8 (2), was repealed by the Local Government Act, 1933, s. 807 and Sched. XI, 
Pt. IV. The powers of local authorities and parish council to sell or exchange land 
are now contained in the Local Government Act, 1933, s. 165 and s. 170. 

Explained : L.C.C. v. Greenwich Corpn., [1928] All E.R.Rep. 724. 

As to provision of burial grounds, and as to building on disused burial grounds, 
see 4 Hatspury’s Laws (3rd Edn.) 53 et seq., 88-90; and for cases see 7 DiGEST 
540 et Seq., 551, 552. For the Burial Act, 1852, s. 28, the Burial Act, 1853, s. 7, 
the Disused Burial Grounds Act, 1884, s. 2, s. 8 and s. 5, and the Open Spaces 
Act, 1887, s. 4, see 2 Harssury’s Srarures (2nd Edn.) 708, 723, 792, 798; and 
for the Local Government Act, 1938, s. 165 and s. 170, see 14 Hatspury’s STATUTES 
(2nd Edn.) 442, 445, 


Cases referred to: 


(1) = Ponsford and Newport District School Board, [1894] 1 Ch. 454; 68 
an 278; 42 W.R. 358; 10 T.L.R. 207; 88 Sol. Jo. 199; 7 R. 622; 
sub nom. Ponsford v. Newport District School Board, 70 L.T. 502, C.A.; 
. 7 Digest 551, 291, 
(2) ie sappoliliy re Gravesend Corpn., [1905] 1 K.B. 403; affirmed, [1905] 2 
»-3. 426; 74 L.J.K.B. 810; 93 L.T. 226; 69 J.P. 387: 54 WR. 89; 2l 
T.L.R. 608; 8 L.G.R. 849, C.A.; 7 Digest 552, 299. 
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Also referred to in argument: 
Re Ecclesiastical Comrs. and New City of London Brewery Co.’s Contract, [1895 
1 Ch. 702; 64 L.J.Ch. 646; 72 L.T. 481; 48 W.R. 457; 11 T.L.R. ak. if 
R. 409; 7 Digest 552, 293. 
Re Howard Street Congregational Chapel, Sheffield, [1918] 2 Ch. 690; 83 L.J.Ch. 
99; 109 L.T. 706; 80 T.L.R. 16; 58 Sol. Jo. 68; 7 Digest 552, 296. 

Special Case. 

The Llantwit Major Parish Council (hereinafter called ‘‘the council’’) were the 
duly constituted burial authority for the parish of Llantwit Major in the county 
of Glamorgan, having, pursuant to s. 7 of the Local Government Act, 1894, 
adopted the Burial Acts, 1852 to 1900. By a deed dated Dec. 8, 1921, and made 
between the plaintiff of the one part and the council of the other part, it was 
recited that the plaintiff was desirous of making a gift of the hereditaments there- 
after described to the council for such purposes and subject to such provisions as 
were thereafter expressed, and that the council, having been duly constituted a 
burial authority for the parish of Llantwit Major, were desirous of accepting such 
gift of the said hereditaments and of holding the same pursuant to the provisions 
of the Burial Acts, and had agreed to execute such work on the premises and 
perform such acts in relation thereto as were thereafter mentioned. The plaintiff 
then, for the purpose of effecting the aforesaid desire and in consideration of the 
covenants by the council thereafter contained, conveyed to the council a piece of 
ground situate in the parish of Llantwit Major containing two acres and twenty-six 
perches, being part of fields Nos. 634 and 637 on the ordnance survey map of the 
parish, ‘To hold the same with and to the use of the council their successors and 
assigns for ever according to the true intent and meaning of the said Acts.’’ The 
council then covenanted (a) within six months from the date of the deed to erect, 
and forever thereafter maintain, a fence along the east side of the land conveyed; 
and (b) within twelve months from the date of the deed to redeem the tithe rent- 
charges charged on and paid in respect of the land conveyed and of the remainder 
of the said two fields retained by the plaintiff. This piece of land had never been 
fenced or consecrated, and no interments had taken place there, it having been 
found impracticable to use the piece of land for the purposes of interments, owing 
to the fact that the rock strata extended up to a short distance below the suriace. 
Further, the piece of ground did not adjoin any other land used as a burial ground. 
By an agreement, dated Dec. 31, 1923, the council agreed to re-convey the piece 
of land to the plaintiff free from all restrictions attaching thereto by reason of the 
same having been conveyed to the council as a burial authority, and to make such 
application to the court as might be necessary to enable this to be done; and the 
plaintiff thereby agreed in exchange therefor to convey to the council another piece 
of land for use as a burial ground. This agreement was made with the consent 
of the parish meeting. The parties were in doubt whether the relevant statutory 
provisions operated to prevent the re-conveyance to the plaintiff of the piece of 
Jand free of all restrictions as to the user, and the question was submitted to the 
court on a Special Case stated by consent pursuant to R.8.C., Ord. 34. 

Clause 7 of the Special Case set out the relevant statutory provisions as follows : 


“The Metropolitan Open Spaces Act, 1881, s. 1, provides as follows: ‘The 
term ‘Burial Ground”’ shall include any ground, whether consecrated or not 
which has been at any time set apart for the purposes of interment and in 
which interments have taken place since the year 1800.’ 

The Disused Burial Grounds Act, 1884, s. 3, provides that ‘After the passing 
of this Act it shall not be lawful to erect any buildings upon any disused burial 
ground, except for the purpose of enlarging the church, chapel, meeting house 
or other places of worship.’ n 

By s. 2 that ‘In this Act a ‘‘disused burial ground shall mean a burial 
ground in respect of which an Order in Council has been made for the dis- 


; att: 
continuance of burials therein. 
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By s. 5 that ‘Nothing in thig Act shall apply to any burial ground which 
has been sold or disposed of under the authority of any Act of Parliament. 

The Open Spaces Act, 1887, provides, by s. 4, as follows : In the Disused 
Burial Grounds Act, 1884, and this Act, the expression ‘‘burial ground”’ shall 
have the same meaning as in the Metropolitan Open Spaces Act, 1881, as 
amended by this Act, and the expression “disused burial ground”’ shall mean 
any burial ground which is no longer used for interments whether or not such 
ground shall have been partially or wholly closed for burials under the pro- 
visions of any statute or Order in Council.’ . 

And by the effect of s. 2 (1), and the Schedule, the following words in s. 1 
of the said Metropolitan Open Spaces Act, 1881, occurring in the definition of 
a burial ground are repealed—namely, the words ‘and in which interments 
have taken place since the year 1800.’ 

By the Local Government Act, 1894, s. 8 (2), the defendant council is 
authorised with the consent of the parish meeting to sell or exchange any land 
vested in the council.”’ 

The question submitted to the court was whether, on a conveyance by the plain- 
tiff to the council of certain freehold hereditaments situate in the parish of Llantwit 
Major in exchange for the freehold hereditaments conveyed to them by the con- 
veyance of Dec. 3, 1921, the council would be empowered under the statutes in 
that behalf to re-convey to the plaintiff the last-mentioned hereditaments free from 
all restrictions. 

Church for the plaintiff. 

Watmough for the parish council. 


TOMLIN, J.—This is a Special Case stated for the opinion of the court under 
R.S.C., Ord. 34, and it raises an unusual point of some little difficulty. It has been 
suggested that there has fallen on the piece of land conveyed to the council, which 
they are seeking to exchange for other land, something of the nature of a permanent 
blight, so that it can never more be used for any purpose which involves building, 
by reason of the restriction against building imposed by the Disused Burial Grounds 
Act, 1884, on a disused burial ground. It would be a very remarkable conclusion 
to come to, for this land has, in fact, never been allocated to or used for burials, 
and it would be an abuse of language to describe it as a disused burial ground 
unless the expression has an artificial meaning at law. I have very little doubt 
that, when the definition of ‘‘burial ground’’ in the Metropolitan Open Spaces Act, 
1881, was amended by the Open Spaces Act, 1887, it was meant by this modification 
to provide that any ground which had been set apart for interment, in which 
interments had at any time taken place, whether before or since the year 1800, 
should be burial grounds within the definition; and, if that were so, it might well 
be that the definition of ‘‘burial ground’’ would not include a ground set apart for 
burials in which, in fact, no burials had ever taken place. But whether that 
be so or not, I am quite satisfied that, in this case, the land with which I am 
dealing has never at any time been set apart for the purposes of interments within 
the meaning of s. 1 of the Act of 1881. It was, in my opinion, never set apart, 
nor was any beginning ever made in setting it apart for the purposes of interments. 
I think that the expression ‘‘set apart’’ refers to an actual physical setting apart. 
i therefore, come to the conclusion that this was not a burial ground within the 
definition, and if not, still less is it a disused burial ground, and, therefore, the 
prohibition against building on a disused burial ground does not apply to it. 

I may add that, with reference to the definition of ‘‘disused burial ground”’ in 
s. 4 of the Act of 1887, my attention has been called to observations on it im 
Re Ponsford and Newport District School Board (1) ([1894] 1 Ch. at p. 467) and 
Re Bosworth and Gravesend Corpn. (2) ([1905] 1 K.B. at p. 409). The facts in 
both these cases were entirely different, and it does not seem to me that the 
particular observations to which I was referred were directed to anything material 
to the determination of those cases; and for my part I should not be prepared to 
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accept without much more argument the view that the definition of a “disused 
burial ground”’ as a “‘burial ground which is no longer used for interments’’ can 
include a burial ground which hag never been used for interments. It is not 
however, necessary for me to determine this in view of the conclusion I ete 
arrived at on the facts. 

The only question that remains is what are the powers of disposition of the 
council in reference to this land, they not having set it apart for interments. 
Plainly there is power to sell it under gs. 28 of the Burial Act, 1852, the operation 
of which is extended by the Burial Act, 1853, to the whole of England. It was, in 
my opinion, clearly purchased by them, and, if so, they have power to sell it under 
that section. It may be that they also have power to sell it under s. 8 (2) of the 
Local Government Act, 1894, in view of their having adopted the Burial Acts 
under s. 7 of that Act; but, assuming that their powers are confined to those 
conferred by s. 28 of the Act of 1852, they stand in the position that they have, 
on the one hand, power to acquire land for the purpose of a burial ground, and, on 
the other, power to sell land acquired for but not required for that purpose. I 
have no doubt that a person having these two powers and giving effect to them by 
way of an exchange would be found to be acting intra vires and would be held to 
confer a good title in respect of the land so disposed of. It is inconceivable that 
the exchange could be held to be bad, when the person possessed all the powers 
necessary to effect a sale of the existing land for £x and a purchase of other land 
for £x. There was, therefore, power for the council to enter into a transaction 
with the plaintiff whereby the plaintiff disposed of part of his land and acquired 
the land previously conveyed to the council. It will be for the conveying counsel 
who advise the parties to put the transaction in the form they consider most 
suitable; but that there is power to carry out the transaction I have no doubt. 

It may also well be—and my present view is—that, as the council have adopted 
the Burial Acts, the powers of sale and exchange conferred by s. 8 (2) of the Local 
Government Act, 1894, extend to land vested in them under the Burial Acts. In 
one way or another, therefore, I am of opinion that the transaction can be properly 
carried out and that a good title will be conferred on the plaintiff in the land 
re-conveyed to him free from any restriction imposed by s. 3 of the Disused Burial 
Grounds Act, 1884. 


Solicitors : Taylor, Rowley & Lewis, for J. C. Llewellin & Co., Newport. Mon. 
[Reported by L. Morgan May, Esq., Barrister-at-Law. | 
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Re ALLOTT. HANMER v. ALLOTT 


[Courr or APPEAL (Sir Ernest Pollock, M.R., Warrington and Sargant, L.JJ.), 
July 1, 1924] 
[Reported [1924] Ch. 495; 94 L.J.Ch. 91; 182 L.T. 141] 


Powers—Leasing—Perpetuity—No limit of time expressed in deed creating power 
—Trusts of annuity for life of daughter and husband her surviving—Power of 
leasing to provide money for annuity—Possibility of power being exercised 
outside period prescribed by rule against perpetuities. 
A power to lease in a deed which might be exerciseable beyond the perpetuity 

period is invalid. 

By his will a testator directed his trustees to stand possessed of the mines 
and minerals beneath his residuary real estate and of the rents, royalties, and 
profits therefrom, upon trust to pay thereout perpetual annuities to his two 
daughters, and after the death of each daughter on trust to pay the annuity 
to the husband (if any) of such daughter for his life. By a deed of family 
arrangement, to which the daughters were parties and in which the trusts of 
the will were incorporated, power was given to the trustees to lease the mines 
and minerals to raise the moneys to pay the annuities under the will. No 
limit of time was expressed in the deed within which the power was to be 
exercised. 

Held: that as the deed contemplated the continuance of the power of leasing 
throughout the life of a surviving husband, and such surviving husband was 
not necessarily a person who was alive at the date of the execution of the deed 
of arrangement, it was possible for the power of leasing to be exercised at a 
point of time outside the period of time prescribed by the rule against perpe- 
tuities, and, consequently, such a power of leasing was void. 


Notes. As to the application to powers of the rule against perpetuities, see 
25 Haussury’s Laws (2nd Edn.) 149 et seq.; and for cases see 87 Dicest 107 et seq. 


Cases referred to: 
(1) Ware v. Polhill (1805), 11 Ves. 257; 82 E.R. 1087, L.C.; 37 Digest 115, 466. 
(2) Lantsbery v. Collier (1856), 2 K. & J. 709; 25 L.J.Ch. 672; 28 L.T.O.8. 35; 
4 W.R. 826; 69 E.R. 967; 37 Digest 87, 250. 

Appeal from an order of Russet, J. 

By his will, dated July 6, 1882, the testator, John Allott, dealt with mines and 
minerals in Yorkshire, part of his residuary estate, and provided for an accumula- 
tion which came to an end in March, 1898. The testator further declared that his 
trustees for the time being should 


‘from and after the expiration of the said accumulation period stand possessed 
of all the mines and minerals situate beneath the surface of the lands forming 
part of my residuary real estate . . . and of the rents royalties and profits to 
accrue in respect of the said mines and minerals until the sale thereof and also 
of the proceeds of sale of the said mines and minerals upon trust to set apart 
and pay thereout rateably the following annual sums as perpetual annuities in 
the nature of personal estate.’ 
ae ~ : 

Then he set out a number of annuities which were to be payable to his daughters, 
= directed that the surviving husband of any daughter should be entitled during 
is life to the annuity given to his wife. In 18 f i i 

i i é e. In 18s 2e . y 

ie ee cy baccky 94 a deed of arrangement, in which 

: sts 1e will were incorporated, was executed under which power was 
given to trustees to lease the mines in order to provide the money needed to pay 
ss ee RvussELL, J., on an originating summons taken out by the trustees 
0 the eed, held that the power of leasing contained in the deed was invalid as 
infringing the rule against perpetuities. Beneficiaries under the deed who were 
interested in contending that the power was valid appealed 
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A. Grant, K.C., and Russell Gilbert for the appellants. 


C. A. Bennett, K.C. (Bryan Farrer with him), and W. A. Jolly for the trustees 
and other respondents. 





SIR ERNEST POLLOCK, M.R.—This is an appeal from a decision of Russet, 
J., on a point which he was invited to consider by an originating summons setting 
out a number of points arising on a family deed of arrangement entered into on 
Dec. 9, 1894. 

The testator, John Allott, who had made his will on July 6, 1882, made certain 
provisions for his family, which consisted of three sons and four daughters. Among 
the provisions that were made by the will was a provision that in certain events 
and at certain times after there had been made an accumulation which was for 
the purpose of providing a sum of £3,000 in respect of each of the daughters, the 
income from which was to be paid to the daughters, the testator provided that that 
sum should be paid to the daughters, and that the trustees, from and after the 
death of each daughter, should stand possessed of each daughter’s share in the 
accumulated fund in trust to pay the income thereof to the husband, if any, of 
each daughter for his life. Later, it was provided that certain sums were to be 
paid, not by way of income from the accumulated fund, but by way of annuities 
that were to be paid to the daughters—upon trust 


“‘to pay and apply the same sums to the same persons upon and subject to 
the same trusts and provisions as are hereinbefore declared in respect of the 
shares of such daughters in the said accumulated fund and the income thereof.’’ 


The testator died on Aug. 7, 1888. Part of his estate consisted of mines and 
minerals in Yorkshire, and it was determined that there should be a deed of family 
arrangement. That deed was entered into on Dec. 9, 1894. Meantime the grand- 
son of John Allott, Hugh Allott, who was the eldest son of John George, the eldest 
son of John Allott, had come of age on May 29, 1894, and he (Hugh) executed on 
Dec. 5 a disentailing deed, which was enrolled on Dec. 8, and became tenant in 
fee. The deed of Dec. 9, 1894, was entered into for the purpose of clearing up a 
number of matters which were left in an unsatisfactory position under the will of 
John Allott. In particular, I may mention two. One was that the unmarried 
daughters had by the terms of the will received two annuities severally; another 
that the income from certain mines which had not been disposed of went to the 
grandson and was not, as it was understood by the family to be, to belong to the 
three sons of the testator. However, I need not deal with those matters because 
they were dealt with under the deed. That deed contained a power of leasing 
which had not appeared in the original will. It provided that the trustees 


‘‘may from time to time or at any time grant any leases not exceeding ninety- 
nine years of all or any of such mines beds veins and seams of coal and fireclay 
and whether opened or unopened and in each case upon such terms and con- 
ditions as to rents royalties and reservations (and as to rent whether by way 
of sliding scale or otherwise) and as to searching for opening up and developing 
and winning and working the same mines beds veins and seams of coal fireclay 
and otherwise with reference thereto and the carrying away thereof as to the 


9 


trustees or trustee may seem proper. 


The originating summons was taken out to determine (inter alia) whether this 
power: “‘thereby purported to be given to the trustees or trustee for the time being 
thereof of granting leases not exceeding ninety-nine years of the mines beds veins 
and seams of coal and fireclay thereby settled is valid and subsisting and capable 
of being exercised by the plaintiff and the defendant Percy Brian Allott as the 
present trustee of the said indenture or is void as infringing the rule against 
perpetuities or otherwise not subsisting and capable of being exercised as aforesaid. 

Russet, J., determined that this power of leasing is void, and it is on that point 


alone that the appeal is brought before us. 
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In giving judgment, RussE.L, J., said: . 
“There is no limit of time expressed upon the face of the deed during which 
the power may be exercised.”’ 


Then he records that, although unlimited in point of time, and, prima facie, a 
perpetual power, in a number of cases the courts have construed such a power: 


‘‘as limited in regard to the period of time within which it must be exercised 
to the duration of the trusts for the execution of which the power is given. 


It has been argued before us that the learned judge’s decision is wrong, and that, 
if one looks at the power so granted as ancillary only to the purpose of the deed 
which was entered into, there is no difficulty in giving validity to the power of 
leasing. Counsel has called our attention to a number of cases, but I do not see 
that Russett, J., has in any way deviated from the authorities as they stand. I 
will not attempt to go through them; but it appears that owing to a decision of 
Lorp Expon in Ware v. Polhill (1) (11 Ves. at p. 283) it was a matter of doubt 
whether or not these powers, if unrestricted in point of time, were valid or not, 
and the habit of conveyancers thereupon arose of putting a time limit for a power 
of sale and the like, although the power of leasing was usually treated as one still 
subject to and curtailed by the limits of the deed within which it was to be exer- 
cised and for the purpose of which it was to be exercised. Later, the true result of 
Lorp Expon’s decision was explained in the passages which we have had quoted 
from SuGDEN ON Powers (5th Edn.), pp. 847, 848, and in Davipson’s PRECEDENTS 
tN ConveYyANCING (8rd Edn.), vol. 3, part 1, pp. 570, 571, and it is to be found in 
Lantsbery v. Collier (2), where Pace Woop, V.-C., gave a decision in which he 
said : 
“The court looks to the whole intent and purpose of the settlement, and, 
whether the reversion or remainder in fee simple be limited after estates tail 
or after estates for life, will hold the power to be a valid and subsisting power 
until the estates tail (if any) are barred, or the fee simple vested in possession; 
in either of which events the purpose of the settlement is spent and the power 
ceases.”’ 


So, it is argued, in this present case that this power of leasing is entirely ancillary 
to the purposes of the deed, the power is not void ab initio, and, if the limitations 
are valid and the power is for the purpose of carrying into effect the limitations, 
then the power itself is valid. 

I think, however, reading them more accurately, the result of the cases appears 
to be that the power ancillary is to be deemed to be valid if it is for the purpose 
of carrying out the limitations which are valid, provided that those limitations 
will in their ordinary course, or may if certain events happen, be put an end to 
or come to an end within the limitations of the rule against perpetuities. If that 
be the right view to apply, and I have endeavoured to express it in accordance 
with the terms which are laid down in the case to which I have referred, in order 
to see whether this power of leasing is good or not, one has to see, as Russet, J., 
held, whether or not, assuming the power to be ancillary, in the events or event or 
particular circumstances of this deed, the actual limitations come, or would come, 
to an end within the rule against perpetuities. This will provides that the interests 
of the daughters should enure as life interests to their husbands, and their husbands 
might or might not be in being at the time when the testator died, that is 1888. 
The daughters might marry persons who were not in being at the time. Therefore, 
for the purpose of the life interest to the husband, it might be necessary to keep 
alive that power beyond the rule against perpetuities of lives in being and twenty- 
one years thereafter. Therefore, there being events in which it would be impossible 
to bring to an end that power within the limitations laid down by the rule against 
perpetuities, the power itself, ancillary though it is, is invalid. That is the decision 


which Russetx, J., has come to, I think it is a right decision, and, therefore, the 
appeal must be dismissed. 
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WARRINGTON, L.J.—I am of the same opinion. The question is whether a 
certain power of leasing contained in the deed of December, 1894, is or is not valid. 
It is said not to be valid because it might be exercised at a period exceeding the 
limit laid down by the rule against perpetuities. The deed of 1894 is a deed dealing 
with the rights of the beneficiaries in certain mines and minerals comprised in and 
devised by the will of John Allott, who died in 1888. Under the will of John Allott 
there were in 1894 payable under the trusts of his will two perpetual annuities. 
One of them by his will was settled upon trust for one of his unmarried daughters 
during her life and after her death made payable to any husband whom she might 
marry, and after the death of such husband payable to or held in trust for her 
children as she should appoint, and in default of appointment upon trust for children 
attaining twenty-one. I need not give the details of those trusts, they are quite 
immaterial. The point is that each of those annuities might become payable 
during the whole of the life of a person who was not in existence at the death of 
the testator, and, looking at it from the point of view of the deed of 1894, who was 
not in existence at the date of the execution of that deed. 

The deed, as I say, dealt with the beneficial interests of the parties to it and 
left unaffected the legal estate which was vested in the trustees of John Allott’s 
will. The duties of the trustees of the deed were to manage these mines and 
minerals, to seek for and get, if they could, the minerals, but with power to lease 
the mines and minerals for any term not exceeding ninety-nine years. It is that 
power and authority which is in question. The trusts imposed upon the trustees 
of the deed were, first, to pay the annuities payable under the will of John Allott 
to his daughters, including the annuities payable, as I have mentioned, to each 
unmarried daughter, and after her death to any husband whom she might marry. 
That was a direction to pay the annuities in those ways and to those persons. It 
is obvious that if the trustees carried out those trusts they might have extended 
beyond the period allowed by the rule against perpetuities because they might have 
required the trustees to pay each of these annuities for a period exceeding lives 
in being at the date of the execution of the deed and twenty-one years afterwards. 
The power of leasing is co-extensive with and given to the trustees for the purpose 
of enabling them to execute the trusts of that deed, and, as that is so, then that 
power is one which might be exercised at some time exceeding the period allowed 
by the rule against perpetuities—i.e., at a time beyond the lives of persons in 
existence at the date of the deed and twenty-one years afterwards. The learned 
judge has held that in these circumstances the power was void in its inception, and 
I agree with him, I think it was. It is perfectly true that if a power of this sort 
which is inserted in a settlement is capable of being put an end to or of itself comes 
to an end with the determination of the trusts within a period not affected by the 
rule against perpetuities, then the power is good although there are no express 
words limiting its execution to such period. But that doctrine, in my opinion, is 
inapplicable to the present case because in the present case the trusts themselves 
continue or may continue, which, of course, is sufficient for the purpose, beyond 
the period allowed by the rule against perpetuities. The continuance of the power 
is, I agree, co-extensive with the trusts of the deed; but then, unfortunately, those 
trusts exceed the legal limit. Therefore, as the power could be exercised within 
a period exceeding the legal limit, in my opinion, it is invalid. I agree with the 
judgment of Russet, J. 


SARGANT, L.J.—-I am of the same opinion. I wish the court could have taken 
a different view, because the decision will obviously add to the expense of granting 
the necessary leases, but one must not fall into the error of deciding sant 
making bad law. Here I desire to deal with the matter on the lines on whic . 
is dealt with by the learned judge. The learned judge proposes a test for rae 
and then considers how that test is satisfied in the particular circumstances of this 
case. He says this: 


“Ts it upon the true construction of the instrument which creates the power 
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capable of being exercised at a point of time when the perpetuity period has 

run out?”’ 
In my judgment, that is the true test to apply. The learned judge fortifies his 
view by citing a passage from a judgment of PARKER, J. It is true that in many 
cases a power of this kind, which is not limited in point of time by any express 
words, is held to be good because in the settlement or other document there are 
indications which show that it was not intended to be exercised except with the 
limits which are good in law. I except, of course, the special case of the power 
which can be defeated by a deed under the Fines and Recoveries Act. Here, if 
the general terms in which the power is expressed could be limited in any such way 
within the necessary confines, then this power would be good. The learned judge, 
having stated the test, proceeds to see whether the document in question does so 
confine the power by virtue of its general provisions, and he says this in his 
judgment : 

“To put the case at its lowest, the following seems to be the position, that 

the express term of the deed of 1894 contemplates the continuance of the 

power of leasing throughout the life of such surviving husband.”’ 


That is, a husband who might marry one of the daughters of the testator and who 
was not in existence, at the date of the deed of 1894. If that is so, not only is 
there not any implied limitation of the period of the exercise of the power within 
the proper limits, but there is a definite expression of the fact that the power may 
be exercised at a period outside those limits. Therefore, in my opinion, the power 
was bad from the beginning. 

Counsel has pressed this point upon us. He says, here the trusts for the 
surviving husband, although he was not born at the date of the deed, are good; 
his life interest is a perfectly good one, and, therefore, it is absurd to say that a 
power of leasing which can be exercised during the continuance of a trust which 
is a good trust would be bad. I think the answer to that is this. The quantum of 
the life estate of the husband had been determined once and for all within the 
period allowed, namely, immediately on the death of the wife. On the other hand, 
the estate which would be created under the exercise of a power of leasing would 
be something which would be determined in quantity and quality, not within the 
limits, or it might not necessarily be within the limits but during the additional 
period covered by the remainder of the life of the surviving husband. It seems to 
me that the power is bad because it would create an estate the quantum of which 
can be determined outside the limits of perpetuity, while the estate itself of the 
husband is good because its quantum is determined within those limits. I agree 
with the very careful reasoning of the learned judge, and I accept every word that 
the learned judge has used. 

Appeal dismissed. 
Solicitors : Collyer-Bristow & Co., for Wilson, Bell, Ingoldby & Son, Louth; 
Frere, Cholmeley & Co.; Pilley & Mitchell, for Staniland & Grocock, Boston, 
Lincolnshire. 


[Reported by J. L. Denison, Ese., Barrister-at-Law.] 
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CHRISTOFORIDES v. TERRY 


[House or Lorps (Viscount Cave, Viscount Finlay, Lord Dunedin, Lord Sumner 


and Lord Carson), February 22, 25, March 18, 1924] 


[Reported [1924] A.C. 566; 93 L.J.K.B. 481; 181 L.T. 84; 
40 T.L.R. 485] 


Agent—Account—Duty to account—Failure by principal to pay money due to 


agent—Right of agent to sell principal’s property—Sale to third party and 

simultaneous re-sale back to agent—Bona fide transaction—Agent's duty to 

account for any profit made by him on further sale—Principal’s right to 
damages if sale to third party at less than market price. 

A broker who had bought cotton on behalf of a client became entitled, on 
the client’s failure to pay moneys due to the broker, to close the client’s account 
by selling the cotton, and then to claim indemnity from the client in respect 
of a loss on the transaction. The broker sold the cotton to a jobber who 
simultaneously re-sold the cotton at the same price to the broker in a fictitious 
name. It was found as a fact that the sale by the broker to the jobber, and 
the re-sale by the jobber to the broker, were not sham contracts, but were a 
genuine sale and re-sale. In an action by the broker to enforce the indemnity 
against the client, ; 

Held: (i) as the sale by the broker to the jobber was genuine and valid it 
was effective to close the account and so made the indemnity enforceable 
against the client, even though the broker would be liable to account to the 
client for any profit he might make on a further sale by him of the cotton; 
(ii) the broker would have been liable to the client in damages also if his sale 
to the jobber had been for less than the full market price. 

Macoun v. Erskine, Oxenford & Co. (1), [1901] 2 K.B. 498, and Erskine, 


Oxenford & Co. v. Sachs (2), [1901] 2 K.B. 504, approved. 


Notes. As to the rule that an agent may not buy his principal’s property without 


the principal’s knowledge, see 1 Hatsspury’s Laws (8rd Edn.) 191, para. 442; and 
for cases see 1 Digest 470-474. As to breach of contract between broker and 
client, see 81 Hatssury’s Laws (2nd Edn.) 621-625; and for cases see 42 Dicest 


« 793 et seq. 


Cases referred to: 


(1) Macoun v. Erskine, Oxenford & Co., [1901] 2 K.B. 493; 70 L.J.K.B. 973; 
85 L.T. 872, C.A.; 42 Digest 806, 145. 

(2) Erskine, Oxenford ¢ Co. v. Sachs, [1901] 2 K.B. 504; 70 L.J.K.B. 978; 85 
L.T. 385; 17 T.L.R. 636, C.A.; 42 Digest 807, 154. 

(3) Duncan v. Hill, Duncan v. Beeson (1873), L.R. 8 Exch. 242; 42 L.J.Ex. 179; 
29 L.T. 268; 21 W.R. 797, Ex. Ch.; 42 Digest 805, 130. 

(4) Ellis v. Pond, [1898] 1 Q.B. 426; 67 L.J.Q.B. 845; 78 L.T. 125; 14 T.L.R. 
152, C.A.; 42 Digest 804, 126. 

(5) Walter and Gould v. King (1897), 18 T.L.R. 270, C.A.; 42 Digest 800, 88. 

(6) Ex parte Lacey (1802), 6 Ves. 625; 81 E.R. 1228, L.C.; 48 Digest a 3100. 

(7) Ex parte James (1803), 8 Ves. 337; 32 E.R. 385, L.C.; 48 Digest 779, 2193. 

(8) Rothschild v. Brookman (1831), 2 Dow. & Cl. 188; 5 BIi.N.S. 165; 6 E.R. 
699, H.L.; 42 Digest 810, 189. 


Appeal from an order of the Court of Appeal affirming a judgment of Sankey, J., 


in an action tried by him without a jury. 


The facts are stated in the opinion of Viscount Cave. 


Doughty and De Reya for the appellant. 
Greaves-Lord, K.C., and Goldie for the respondent. 
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The House took time for consideration. 
Mar. 18. The following opinions were read. 


VISCOUNT CAVE (read by Lorp Duneprn).—In the months of October and 
November, 1920, the appellant Mr. John Christoforides engaged in a series of 
speculative purchases of cotton, employing as his broker Mr. F. N. Thomson 
(trading under the style of J. and B. Thomson & Co.) on the terms that there 
should be a ‘‘mutual call’’ of £1,000, that is to say, that if at any time the 
indebtedness of either party to the other should exceed £1,000, the party in credit 
should be at liberty to call upon the party indebted for payment of that sum. In 
the month of November, 1920, the market having gone against the appellant and 
his account being in debit to a large amount, the broker required him to make good 
the deficiency, and on his failure to do so became entitled (as is now admitted) to 
close the account and sell the cotton bought on his behalf. The broker accordingly 
closed the account on Dec. 2, 1920, and called upon the appellant to indemnify 
him against the loss. This the appellant failed to do. The broker having after- 
wards got into difficulties and assigned his property for the benefit of his creditors, 
this action to enforce the claim for indemnity was brought by the respondent as 
the trustee of the deed of assignment. At the trial of the action by Sankey, J., 
several defences were raised; but the controversy between the parties is now con- 
fined to two items in the broker’s account, namely (i) a claim in respect of 100 bales 
of Egyptian cotton, and (ii) a claim in respect of 1,200 bales of American cotton, 
both lots having been bought on behalf of the appellant for delivery at Liverpool 
in January, 1921. In the account delivered by Thomson to the appellant of the 
sales effected on Dec. 2, the 100 bales of Egyptian cotton were entered as sold at 
19-75d. per lb., and the 1,200 bales of American cotton as sold at 11-39d. per lb.; 
but in the course of the proceedings it was ascertained that, while the contract 
notes and contract book showed sales to jobbers at those prices, the contract book 
also showed simultaneous purchases by the broker of the same quantities of cotton 
from the same jobbers at the same prices, these purchases being entered as made 
on behalf of ‘‘John Shaw,” a fictitious name which the broker was in the habit of 
using to cover his own speculative dealings in cotton. Upon this it was contended 
on behalf of the appellant that the sales alleged to have been made on his behalf 
of the 100 bales and the 1,200 bales were fictitious and non-existent and accordingly 
that as regards these items the broker had never properly closed the account against 
him, and had not become entitled to his indemnity. Sankey, J., after hearing the 


evidence of the broker and others, found this issue in favour of the respondent. He 
said: 


“I accept the broker’s evidence with regard to the Liverpool contracts. I 
think they were honest contracts, and I think he did not make any secret 
profit. I think that he was entitled to close as I have already found, and 
having closed properly, legally, and honestly, I think he was entitled to buy 
under the circumstances. One has to look very carefully at it. I agree with 
counsel (for the appellant) that it is a thing of great suspicion, but I am not 
prepared to say that these were dummy or sham contracts or that the Liverpool 


Pagel were not sales which the broker was entitled to effect as and when he 
id.’ 


He accordingly gave judgment against the appellant for £6,885 13s. 1d. Upon an 
appeal to the Court of Appeal the point was again raised, but that court, after a 
careful consideration of the documentary and other evidence, came to the same 
conclusion as Sankey, J., namely, that there had been a bona fide sale of the 
100 bales and the 1,200 bales of cotton and a bona fide purchase of equivalent 
amounts on the broker’s behalf. But in the course of the argument before the 
Court of Appeal it was pointed dut that it appeared by the contract book that on 
Dec. 2, 1920, the day of the closing of the appellant's account, the broker had sold 
on his own behalf, 100 bales of Egyptian cotton at prices which realised £50 more 
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than the amount which he paid for the same amount of cotton later in the day; 
and thereupon the respondent’s counsel in order to avoid controversy consented to 
credit the appellant with this profit of £50. "The amount of the judgment was 
accordingly reduced by £50, but subject to this reduction the appeal was dismissed. 
Thereupon the present appeal was brought. 

It appears to me that the first question to be considered is one of fact, namely, 
whether there was on Dec. 2 a real sale by the broker of the two lots of cotton 
at the proper market prices and a real purchase by the broker of equivalent amounts 
on his own behalf, or whether the whole transaction was a sham and a pretence. 
Upon this question, it appears to me that the finding of the learned trial judge, 
affirmed as it was by the Court of Appeal, is conclusive. He found that the 
contracts of sale and purchase were honest and bona fide transactions and not a 
sham. However suspicious the circumstances appear at first sight to be—and as 
against the broker there was grave reason for suspicion—it is impossible to say 
that there was no evidence upon which the learned judge could come to his con- 
clusion, and I do not see how that conclusion can now be disturbed. But it is 
argued that, however that may be, the result of the transactions of sale and 
purchase taken together was that the broker became the purchaser of the appel- 
lant’s cotton, and that under the well-known equitable rule which forbids an agent 
for sale to become himself a purchaser, the transactions were invalid and may be 
treated by the appellant as a nullity. This argument appears to me to be founded 
on a misconception. The appellant had no cotton, but only contracts which entitled 
him on payment of certain sums on the due days to have certain quantities of 
cotton delivered to him in the future. He failed to perform his contract, and the 
broker (who, of course, was personally liable to the jobbers under the contracts) 
paid the amounts due and became entitled, in order to protect himself against 
further loss, to close the account by sales of equivalent amounts of cotton. This 
he did, and so ascertained and crystallised his right to indemnity; and he did not 
lose that right by reason of the fact that he at the same time entered into bona fide 
contracts for the purchase of like quantities of cotton on his own account. No 
doubt, if he had sold the cotton at an undervalue, he would have been liable in 
damages; and if he had abused his position as the appellant’s broker in order to 
get a profitable bargain for himself, he could have been called upon by virtue of 
his fiduciary position to account to the appellant for any profits that he might have 
made. But no undervalue was alleged or proved; and he made no profit other 
than the £50, which has already been credited in his account. Indeed, the 
purchase by the broker of 1,200 bales of American cotton resulted in no profit, 
but a heavy loss which, if there had been no sale on Dec. 2, would have fallen upon 
the appellant. In the circumstances it appears to me that the appellant is not 
entitled to repudiate the sales or to escape altogether from his liability under his 
contracts for purchase. As to the cases cited, Duncan v. Hill (8) and Ellis v. 
Pond (4) have no application, as there was no illegal ches But Macoun v. Erskine, 
Oxenford & Co. (1) and Erskine, Oxenford & Co. v. Sachs (2) are directly in point, 
and I see no reason for questioning those decisions. For the above reasons I am 
of opinion that this appeal fails and should be dismissed with costs. 


VISCOUNT FINLAY stated the facts and continued : I regret that I am not 
able to concur with Sanxey, J., in thinking that this was a proper transaction on 
the part of the broker. He was broker for the appellant, and in closing his account 
he should have sold on the market in the ordinary way; without any arrangement 
for re-purchase by himself. What he was not at liberty to do directly he was not 
at liberty to do indirectly by means of a sale with an arrangement for immediate 
re-purchase by him. But the question, and the only question, with which we are 
concerned on this appeal is whether this impropriety in the re-purchase (the second 
stage of the transaction) prevents the sales to Eccles and to 5 eat from pana 
closing the accounts between the broker and the appellant. Bankes, L.J., points 
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out that the appellant had two possible remedies, and refers to Macoun +. Erskine, 
Oxenford & Co. (1) and Erskine, Oxenford & Co. v. Sachs (2), in both of which 
cases Walter and Gould v. King (5) is cited. The lord justice goes on to say: 


“Now the next point was this: Assuming that the broker had the right to 
close the contract, the appellant by his counsel makes great complaint of the 
way in which he did it. His contention, as I understand it, is that not having 
sold to some independent purchaser—some purchaser who was quite indepen- 
dent of the broker and from whom the broker did not re-purchase—the 
appellant was entitled to disregard the sale altogether and to set up that the 
broker had exceeded his authority and was therefore no longer entitled to claim 
the indemnity to which an agent who acts within his authority is entitled. 
There has been a good deal of authority on that point and I am not going 
through all the cases, but the last cases, I think, establish the principle quite 
clearly—Macoun v. Erskine, Oxenford & Co. (1) and Erskine, Oxenford & Co. 
v. Sachs (2). In both, the facts, I think, are very similar, at any rate to this 
extent, that those were the cases where the broker had been employed to 
purchase shares for a client, and the circumstances having arisen which 
entitled the broker to close the account, what he did was: he went to the 
jobber in the market to make a price for the shares, and the jobber making a 
fair market price a bargain was made by the defendant with the jobber for 
the sale of the shares to him at the price fixed and for the re-purchase of the 
shares by them from him for the next account. Now that transaction was 
complained of as being a breach of the broker’s duty because in substance he 
was buying his own client’s shares. In both cases it was held that the broker 
had a right to close the transactions, and although of course he had no right 
to buy himself, the client could not complain except in one or two forms, 
either that the broker had made a profit for himself out of the transaction, in 
which case he would have to account for it, and the other might be if the 
shares had not been sold at the market price, in which case he might be liable 
for damages. That is how I understand the law stands with regard to a case 
where an agent has made an actual sale of the commodity, and has then 
re-bought it from the seller, and therefore if the facts in this case were that 
with regard to these two particular lots of cotton the broker had really sold to 
a real purchaser, but with an arrangement either made at the same time or 
shortly afterwards that he would re-purchase them from him, yet as it was a 
genuine transaction in the sense that it was not merely a book entry or a sham 
the appellant would not be entitled to refuse to indemnify the broker merely 
on that ground.”’ 


ScruTron and Arkin, L.JJ., rested their decisions simply on the ground that these 
two cases in 1901 and the earlier case, Macoun v. Erskine, Oxenford & Co. (1), 


A 


Bi 





E 


were binding upon them. Scrurron, L.J., however, appears to intimate that he H 


would have had some doubt upon the point if it had been open to him upon the 
authorities. This House is, of course, not bound by these decisions of the Court 
of Appeal, and it becomes necessary to consider the matter afresh and on principle. 

In my opinion, the passage which I have above quoted from the judgment of 
Bankes, L.J., correctly states the conclusion of law in the present case; I agree 
with that conclusion and with the reasons which Bankes, L.J., gave for it. In 
order to close an account of this kind effectually it is necessary for thé cotton broker 
to sell and the sale must be a valid one. He could not himself take over the open 
contracts at the price of the day; a sale to himself would be a mere nullity. There 
can be no doubt that if any profit is realised in a case of this kind by the broker 
who has re-purchased from the person to whom he sold under a simultaneous 
arrangement, such as existed in this case, he would have to account for that profit 
to his client. Indeed it is on this very ground in the present case that the broker 
has been held liable to account to the appellant for a small profit of £50 made on 


_ 
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a re-sale of the Egyptian cotton. An agent cannot retain for himself such a profit 
arising out of a transaction in which he was acting in a fiduciary capacity (see 
Ex parte Lacey (6) and Hx parte James (7)). As Bankes, L.J., further points out 
in the passage which I have quoted, if the sale which he effected to close the account 
was under the market price he would be liable in damages. It is now urged that 
we ought to go further and should refuse to treat the account as effectually closed 
by such a transaction, which in its second stage vests the property of the client in 
the broker. In my opinion, any such decision would not be warranted by the law 
and would occasion great inconvenience in practice. The sales to Eccles and 
Laredo were real sales, and indeed it was for that very reason that Eccles and 
Laredo were able to effect the re-sales to the broker. It is true that the scheme 
involved that the purchaser should immediately part with his rights by an imme- 
diate re-sale to the broker. But the vesting of these rights in the purchaser, even 
for an infinitesimal space of time, is quite enough to close the account as between 
the broker and his customer. I cannot see that this result is nullified by the 
improper re-sale to the broker which accompanies it. If the first sale by the 
broker was at too low a price the broker is liable in damages, and if the broker 
makes a profit out of the re-sale to him by again selling at an enhanced price, he 
must account to his client for such profit, as the re-sale by him would be voidable 
at the option of the client. There is no authority for the proposition that in such 
a case the account as between broker and client still remains open, and it seems 
to me that such a proposition is, on principle, unsound. The simultaneous re-sale 
to the broker does not vitiate the first sale by a broker, which closed the account, 
and we have had no authority cited to us which would lead to any such conclusion. 
For these reasons I think that this appeal should be dismissed. 


LORD DUNEDIN.—I agree. From the first I thought that the case for the 
appellant was based on a confusion of thought, and the progress of the argument 
did not dispel that impression. It was admitted that unless the transactions in 
American and Egyptian cotton could be put aside altogether, the appellant could 
not succeed. What were those transactions? They were transactions by which 
Thomson & Co., as brokers, bought cotton for the appellant. The broker was an 
agent to buy, not sell. It was true that on the client failing to produce the money 
the broker then had a right, by the rules of the exchange, to sell what he had not 
yet delivered to indemnify himself against the loss for which he had become liable 
to the person from whom he bought. It is true that he then becomes an agent to 
sell, but that is a different transaction. I assume that if he sells to himself he 
could be called to account as a trustee. So here, assuming contrary to the finding 
of the Court of Appeal, the sales to Eccles and Laredo to be mere blinds and not 
real sales, and that the real sales were to J. Shaw, alias Thomson, if the appellant 
could have shown that the market had gone up, he would have been entitled to 
hold the original transaction as not effectually closed by these sales, but as closed 
by the subsequent superior prices. But to say that because the broker sold to 
himself, that vitiated the original transaction under which the broker bought from 
the appellant is to take a step for which there is no authority. Various cases were 
cited, but none of them in point. Rothschild v. Brookman (8), which was strongly 
founded on, may be taken as an example. There it was an initial transaction 
which was no transaction at all. If here the original purchase had been of the 
broker’s own stock, then the case would have been in point. The prices have never 
recovered, the cotton was eventually sold by the broker at a further loss, so that 
to that extent the appellant has actually benefited by its being held that the 
original transaction was closed on the terms of the sale of Eccles and Laredo. 





LORD SUMNER (read by Lorp Carson).—The finding that the sale contracts, 
by which the broker closed the appellant’s open purchase contracts, were Sra 
and binding contracts, appears to me to dispose of this appeal. Althoug eet 
rules and regulations of the Liverpool Cotton Association, Ltd., pursuant to whic 
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they were effected, are not in the record before your Lordships, it has been taken 
throughout that they were of a type corresponding in this respect to those of the 
London Stock Exchange. If so, it becomes immaterial that the broker imme- 
diately afterwards entered into contracts of purchase with the same parties for 
identical qualities and quantities of cotton deliverable at the same dates and that 


these contracts were expected to be disposed of by setting them off and by payment — 


of differences without actual tender or delivery of cotton. The evidence fully 
justified the learned judge’s finding. The allegation made in the Court of Appeal 


that a secret profit could be detected in connection with these fresh purchases, — 


and the concession of a credit of £50 by the respondent thereupon to avoid further 


expense and discussion ought not to be treated as extending the appellant’s rights — 


on this appeal. He must take the credit as it was offered, namely, as a concession 
without admission. The facts have not been investigated so as to establish any 
secret profit, and the respondent was bound in the interest of the creditors, for 
whom he was acting, to keep down the costs. ; 

Nothing remains except the contention that the transaction now in question can 
be affected by the broker’s conduct in other similar but distinct transactions, 
opened at about the same dates and closed at the same time. In these, admittedly, 
secret profits were made which have been accounted for to the appellant, and 
things were done by the broker which were inconsistent with his obligations as 
agent, and accordingly his claims connected with such irregular transactions have 
been abandoned. There, I think, these matters end, and the irregularities there 
committed leave unaffected the right to close the contracts now in question, and 
to claim an indemnity for the unsatisfied balance. Principals have three rights 
as against agents who fail in their duty—they can recover damages for want of 
skill and care, and for disregard of the terms of the mandate; they can obtain an 
account and payment of secret and illicit profits, which have come to the hands of 
their agents as agents; and they can resist an agent’s claims for commission and 
for indemnity against liability incurred as a mandatory by showing that the agent 
has acted as a principal himself and not merely as an agent. Each remedy is 
distinct and is directed to a specific irregularity. 

There is, accordingly, no reason why the consequences of those irregular or 
unauthorised acts, for which these remedies aré provided, should be pushed beyond 
the specific mischief, for which they were devised, It seems to be true that the 
broker was in the habit of making secret profits and of acting as principal though 
employed as agent, for he found it necessary to invent a certain ‘‘John Shaw,” 
who figured as a customer in his books to preserve the decencies of business in 
his office, though it does not seem to have escaped the acumen of the employees 
that John Shaw, whom they never saw, was really the broker, whom they saw 
daily. The appellant had not escaped the depredations, often quite paltry, for 
which this machinery was devised, but the transactions so affected have really no 
connection with those under appeal, and no authority has been produced to support 
the contention that they have. Why the broker, who, thanks to the appellant’s 
ema rE AER sagas liable on the appellant’s purchase contracts, and 
gaa . ve ae aac Paice, in the lurch, should not be allowed the 
ae Re te ) a ee whic e clearly possessed and correctly exercised, I 

: any rational ground could have been produced for the 
argument I should have been tempted to adopt it, fo 
mercially mischievous and morally wrong, 
to produce no effect, all that judges can do 
in every way they can, that, after all, 
Thomson has legal rights 
the appeal fails. 


r these practices are com- 
and as fulminations against them seem 

is to try to show those guilty of them, 
honesty is the best policy. Still, even a 
, and cannot be treated as a kind of legal leper. I think 


LORD CARSON.—I concur. 
on the conclusion of fact that the 





I only desire to add that my judgment is based 
sales carried out by the broker to Messrs. Eecles 
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A & Co. and Laredo & Co. respectively, were genuine and bona fide sales. If that 


had not been the fact, I should not have held that the account had been properly 
closed. 


Appeal dismissed. 


Solicitors: Robert Greening & Co.; Halse, Trustram & Co., for J. F. Reed & 
Brown, Liverpool. 
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[Reported by Epwarp J. M. Cuaruiy, Esq., Barrister-at-Law.] 


ROSLER AND OTHERS v. HILBERY AND ANOTHER 


D [Court or AppgaL (Sir Ernest Pollock, M.R., Warrington and Sargant, L.JJ.), 
December 5, 1924] 


[Reported [1925] 1 Ch. 250, 259; 94 L.J.Ch. 257; 132 L.T. 463; 
69 Sol. Jo. 293] 


Practice—Service out of jurisdiction—Asset of company established abroad and 

being wound-up in hands of agent in England—Undertaking by agent not to 

E part with asset—Action by members of company against agent and seques- 
trator of company claiming injunction against agent—Plaintiffs foreigners 
and resident abroad—Forum conveniens—Service of notice of writ on seques- 
trator—R.S.C., Ord. 11, r. 1 (f), (g). 
A Belgian company, of which the plaintiffs, who were all foreigners and 
resident abroad, were members, was, owing to the preponderance of enemy 
interests therein, placed in liquidation by the Belgian court during the war 
of 1914-18, and the defendant C. was appointed sequestrator. A company in 
England, which was being wound-up under the Trading with the Enemy Acts, 
was found to be owing £22,500 to the Belgian company, and, under an order 
of the court in the winding-up, this sum was, at C.’s request, paid to the 
defendant H., who undertook not to part with it if the plaintiffs started 
G proceedings within a certain time, until further order. The plaintiffs com- 
menced an action against H. and C., claiming an injunction to restrain H. 
from parting with the £22,500, an inquiry as to how much of that sum was 
due to the plaintiffs, and an order on H. to pay the plaintiffs the amounts 
found due to them. The writ was served on H., and, on an ex parte applica- 
tion, leave was granted in the High Court to serve notice of the writ out of 

H the jurisdiction on C. who lived at Antwerp. On an application by C. to 
discharge the order, RUSSELL, J., held that the forum conveniens was the 
Belgian and not the English court, as the £22,500 formed part of the assets 
of the Belgian company which was being liquidated by the Belgian court and 
by a sequestrator properly appointed by the Belgian court, and the rest of the 
assets of the Belgian company were in that country. He discharged the order 

I for substituted service, and ordered that the service of the notice of the writ 
on C. be set aside. On appeal by the plaintiffs, 

Held: (i) the discretion of the court had been rightly exercised that the 
forum conveniens was the Belgian court; (ii) the injunction sought in the 
action was not really part of the relief claimed having regard to the undertaking 
given by H., and, therefore, was not the sort of injunction contemplated by 
R.8.C., Ord. 11, r. 1 (f); and, further, the case did not come within Ord. 1 he 
r. 1 (g), as the primary defendant was C., H. being only a subordinate or 
secondary defendant; and the appeal must be dismissed. 


_ 
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Notes. By R.S.C., Ord. 54, r. 12, as amended, application in the Queen's Bench ; 
Division to serve a writ of summons or notice of writ of summons may be made to 
a master; and by R.S.C., Ord. 55, r. 15, application in the Chancery Division may — 
also be made to a master, but except in clear vit he should refer the matter to 

judge: see Practice Note, [1955] 1 All E.R. 913. 
Since uaa: Ellinger v. Nae Mahon & Co., Frankfurter Bank A.-G., and 
Metall Gesellschaft A.-G., [1989] 4 All E.R. 16. Referred to: Kroch v. Rossell et BI 
Compagnie Société des Personnes a Responsibilité Limitée, Kroch v. Société en 
Commandité par actions le Petit Parisien, [1937] 1 All E.R. 725. i 

As to service out of the jurisdiction, see 26 Hauspury’s Laws (2nd Edn.) 381 
et seq; and for cases see DicestT, PRACTICE, 338 et seq. 





Case referred to: Cc! 
(1) Johnson v. Taylor Bros. & Co., Ltd., [1920] A.C. 144, 153; 89 L.J.K.B, 227; 


122 L.T. 180; 36 T.L.R. 62; 25 Com. Cas. 69, H.L.; Digest Practice 340, 
581. 4 
Appeal by the plaintiffs from an order of Russetu, J., discharging an order of __ 
Tomuin, J., granting leave to serve notice of a writ out of the jurisdiction on the 
second defendant, Georges Caroly. The facts appear in the judgment of Sm DI 
Ernest Pottocx, M.R. | 
G. B. Hurst, K.C., and W. P. Spens for the plaintiffs. 
Edward Clayton, K.C., and W. M. Hunt for the defendant Georges Caroly. 


SIR ERNEST POLLOCK, M.R.—This is an appeal from an order made by 
RusseEL, J., acceding to a motion made to him to set aside the service of notice 
of the writ for which ex parte leave had been granted by Tomuin, J. I am of 
opinion that the decision of RusseLu, J., is right, and I agree with him in his 
conclusion and in the reasons on which he founds that conclusion. I will only 
add a word or two on the two points that are raised. We have a case in which a 
claim is made by three plaintiffs, all of them aliens. One is a Czech, one is a 
Belgian and one is a Swiss, all resident abroad. They bring an action against I 
two defendants, Mr. Hilbery, a solicitor in the city of London, and M. Georges Fy 
Caroly, a Belgian resident in Belgium. The claim is for a certain portion of a 
fund which is to be distributed in the course of the liquidation of a firm called 
Zeller Villinger & Co. That was a Belgian Société en Commandité. The persons 
who are the members of that firm, as to some were under limited liability, as to 
others unlimited liability. A sequestrator was appointed at the outbreak of the 
war of 1914-18 because of the enemy interests in that Société en Commandité, @ § 
and the defendant, M. Georges Caroly, is the sequestrator, who has been appointed 
to deal with the assets of the firm to pay its liabilities and to receive the sums 
due to it. Among the sums due to it is a sum which falls to be payable by 
Messrs. Winter & Co., Ltd., also a firm in which there were enemy interests. 
Shortly put, what the plaintiffs claim is that, in respect of their interest in a sum 
of £22,500 to be paid by Winter & Co., Ltd., to M. Georges Caroly as the seques- H | 
trator of Zeller Villinger & Co., they ought to be able to bring an action here, and 
they asked for and obtained ex parte leave to serve M. Georges Caroly as a party 
resident abroad, but a necessary party to this action. I quite agree with RussELL, 

J., that, if it had been appreciated when the matter was put before Tomi, J., 
and the ex parte leave was asked for to serve notice of the writ on M. Georges 
Caroly out of the jurisdiction, if it had been understood that the plaintiffs were not I 
in fact entitled to this sum of £22,500, but to some sum, whatever it may be, being 
a proportion of the ultimate balance after the affairs of Zeller Villinger & Co. had 
been wound up and the rights of the parties ascertained, no such: leave as was 


granted by Tomum, J., would have been granted at all. It seems to me almost 
a confusion of thought to sa 


which is brought against Mr. Hilbery. It seems an inversi 
the case. Mr. Hilbery is the solicitor of M. Georges Caroly, and originally some 
undertaking was given by him that he would hold this sum of £22,500, which was 
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A to be paid into his hands as the agent for M. Georges Caroly, the sequestrator of 
the Société en Commandité, that he would hold it until an action should be brought 
by four persons within a given time, but it did not at all follow that, in all cireum- 
stances, that was to be taken as an admission by Mr. Hilbery, still less by M. 
Georges Caroly, that a proper action could be founded over here in respect of 
this sum of £22,500. As a matter of fact, the action that was contemplated was 

B not brought. The action was to have been brought by four plaintiffs, and there 
are but three, one person is missing, but, to use counsel for the plaintiffs’ expres- 
sion, as an act of grace Mr. Hilbery continued an undertaking—at least, I will not 
eall it an undertaking, for I do not think it was an undertaking to the court— 
he continued an assurance that he would hold the money for the time being in 
order to see whether or not some powers could be exercised which should restrain 

C him or prevent him from handing over the money, as he was in duty bound to do, 
to M. Georges Caroly, on whose account he had received it and to whom he was 
bound to pay it. Now this action which has been brought by these foreigners 
resident abroad is, in the first instance, started against Mr. Hilbery. It appears 
to me that Mr. Hilbery’s interest in this fund is really of the slenderest kind. In 
truth and in fact it might be said that he has no interest at all. His position is 

D merely that of the agent of M. Georges Caroly, and the substantive matter that 
would have to be tried is this: What rights have the three plaintiffs against M. 
Georges Caroly, the sequestrator of the Société en Commandité? If and when it 
was ascertained that the plaintiffs had subsequent rights against M. Georges Caroly, 
then a subsidiary order might be made as to the funds which are now in the hands 
of Mr. Hilbery. But any order which Mr. Hilbery would be bound to obey would 

E be subsidiary to and really dependent on the establishment by the plaintiffs of some 
rights against M. Georges Caroly, who is entitled to the fund as sequestrator. 

It is said that the case falls within sub-r. (f) or sub-r. (g), either or both of them, 
of r. 1 of Ord. 11 of the Rules of the Supreme Court. Rule 1 provides : 


‘Service out of the jurisdiction of a writ of summons or notice of a writ of 

F summons may be allowed by the court or a judge whenever . . . (f) Any 
injunction is sought as to anything to be done within the jurisdiction, or any 
nuisance within the jurisdiction is sought to be prevented or removed, whether 
damages are or are not also sought in respect thereof.”’ 


I share the view that was expressed by my brother, Sarcant, L.J., that there are 
grave doubts whether or not the injunction which in fact is claimed here is such 
G an injunction as is referred to in that sub-rule. I think that, if the claim of the 
plaintiffs was put in its proper order, instead of finding item (i) an injunction, one 
ought to see some different claim to which this claim for an injunction would be 
incidental because it is really only an injunction, until the rights of the parties 
have been ascertained, to restrain Mr. Hilbery from transferring the money to the 
defendant, M. Georges Caroly, otherwise than with the consent of the plaintiffs 
Hi or the order of the court. I do not think for myself that such an injunction of 
such a fleeting nature is the sort of injunction which is referred to, or, indeed, to 
be included in sub-r. (f). But whether that be so or not, let me give the plaintiffs 
the benefit of the doubt and say that, ex facie, the claim is one which falls within 
sub-r. (f). With regard to sub-r. (g), I will recall, for the purposes of expressing 
my view, that I do not think that M. Georges Caroly is a necessary or proper 
I party to this action, because it seems to me the position is really inverted. The 
claim ought to be brought against M. Georges Caroly, and it may be that Mr. 
Hilbery would be a person necessary to be brought into the action in order that 
he might have the authority of the court in any judgment given which would be 
binding on him to obey. But let me assume, without saying more, that the ia 
is prima facie within sub-r. (f) and within sub-r. (g). I agree with RussELL, aes 
in thinking that this is clearly a case in which leave to serve notice of sare oa 
ought not to be granted, even assuming that the actual terms of Orda 1ljy rut seine: 
(g), or both of them, have been technically complied with. It must be remembere 
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that the terms of Ord. 11, r. 1, are not that in cases which come within and 
fit into the sub-rules leave to serve notice of the writ out of the jurisdiction 
shall be granted, but that service of a notice of writ of summons may be allowed 
by the court in the circumstances recapitulated in the sub-rules. It is dis- 
cretionary, and there is no question that, in deciding whether or not it will exercise 
its discretion, the court pays attention to a great number of matters, in particular 
it would pay attention to what is the forum conveniens. It would have regard 
to what is the substance of the question that has to be decided. If regard is to 
be had to the forum conveniens, I can imagine no forum less convenient than the 
court of this country, because what will have to be decided is what is the sum to 
which three foreigners, none of them resident here, are entitled in the ultimate 
winding-up and distribution to be made of a Belgian Société en Commandité, which 
has been in the hands of Belgians resident in Antwerp for a considerable number 
of years. That will have to be decided according to Belgian law, and it seems to 
me quite impossible to suggest that the courts of this country would be a suitable 
forum in which to determine the rights of the plaintiffs. 

But I go further. What is the substance of this case? It is all very well to 
comply with the letter of the sub-rules of r. 1, but one ought to have regard to 
the true spirit of the rule. I will not refer to the very great number of cases 
which have been decided on this question save one, and that is a recent case of 
Johnson v. Taylor Bros. & Co., Ltd. (1). It is quite true that the facts in that 
case are very different to the present case, but there are some observations made 
by the learned lords which, I think, in principle are applicable to considerations 
which I must bring to the decision of this case. In that case, there was a definite 
and primary breach of contract which was committed outside the jurisdiction. 
There was a subsidiary and secondary suggested breach of contract which, for the 
purpose of trying to bring the action over here, it was alleged, and rightly alleged, 
was committed within the jurisdiction. But the learned lords, in giving their 
decision, founded it not merely on the question of whether or not the sub-rules 
had technically been complied with, but on the substance of the matter to be tried, 
and whether or not one could in truth decide that the notice of the writ, if allowed 
to be issued, would be ancillary to and necessary to the substantial matter which 
would have to be, and ought to be, decided over here. Lorp BIRKENHEAD, in his 
speech, points out what is the original nature of this jurisdiction, and Lorp 
HALpane says, speaking of Ord. 11, r. 1 ([1920] A.C. at p. 158): 


‘What it does is, while leaving intact the old principle that by the law of 
England jurisdiction depends, broadly speaking, on presence within the juris- 
diction to enable the court to give special leave for service out of the jurisdic- 
tion in certain circumstances. The court may do so, that is to say that the 
court has a new power which it is enabled to exercise in particular cases which 


seem to it to fall within the spirit as well as the letter of the various classes of 
case provided for.’’ 


Applying that reasoning to the present case, it seems to me that there is no 
substance in the claim against Mr. Hilbery. There is only a right which would be 
determined by the particular order made on him as a mere and bare custodian of 
funds after the determination of the rights between the plaintiffs and M. Georges 
Caroly. Lorp Buckmaster Says (ibid. at p. 160): 


“Tt must, however, be remembered that the issue of the writ, even in a case 
within the words of the rule, can only be made by leave of the court, and in 
granting such leave regard ought to be had to the ‘real breach [of course he is 
speaking of breach of contract there] in respect of which the action is brought, 
and not merely to a breach on which it is necessary to rely not to obtain relief, 
but only to found jurisdiction under the rule.” ; 


In other words, regard ought to be had in this case to what is the real substance 
of the matter which has to be tried, and not regard to a matter on which it is 
necessary to rely not to obtain the integral relief necessary, but merely for the 
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purpose of founding jurisdiction under the rule. It appears to me that this is why 
Mr. Hilbery has been joined in the action; that is why the application is made to 
us. If the true substance of the matter is looked at, this is really an action by 
these plaintiffs against M. Georges Caroly, resident at Antwerp, and that is where 
the substance of the matters which will determine the question in issue between 
the parties in the case took place and ought to be determined, and it is Belgian 
law which will decide the rights of the parties. I have only added these observa. 
tions in deference to the argument presented to us by counsel for the plaintiffs, but 
I agree with the conclusion of Russein, J., and I think the appeal must be dis- 
missed with costs. 


WARRINGTON, L.J.—I am of the same opinion. I really have nothing to add 
to the judgment of Russet, J., on the point on which he really decided the case 
before him. It seems to me it would be perfectly absurd to have a man proceeding 
in this country with reference to the rights of some of the shareholders in a com- 
pany which is being wound up in Belgium. How could one ascertain the interests 
of those shareholders without first ascertaining what are the debts of the company, 
what are the other liabilities properly payable out of its assets, and how they have 
to be distributed? It seems to me one cannot possibly ascertain their interests 
without going into the winding-up proceedings, and it is quite plain that orders 
made here may, possibly through ignorance of the law and practice in Belgium, 
conflict with directions given to M. Caroly out there, and we should be reduced to 
a perfectly absurd position. 

But I want to say one or two words about the jurisdiction. With regard to 
sub-r. (f), it seems to me that the plaintiffs have not brought their case within it. 
The injunction is not part of the relief claimed. It is incidental only to the relief 
claimed in order to keep things in statu quo till the nature of that relief can be 
determined and given effect to by an order of the court. It seems to me that it 
does not come within sub-r. (f). This is just one of those cases where a claim for 
an injunction was made, I should conclude, for the express purpose of bringing the 
case, if possible, within that sub-rule. Then with regard to sub-r. (g), I am also 
of opinion that it does not come within that sub-rule, and for this reason, that it 
is not shown by the plaintiffs that the action is properly brought against Mr. 
Hilbery, who is the defendant in this country. The affidavit does not say so, and 
it shows no facts from which we can adduce that there is any right of action by 
these plaintiffs at all against Mr. Hilbery. It is proved in their own affidavit that 
the Belgian Société en Commandité is a legal entity in itself. It is also proved 
on the present application that the £22,500 is money of that legal entity because 
it has been certified to be money due to that company, and the order has been 
made to pay it to the sequestrator of that company. It seems to me that, when one 
finds an action brought, not by the legal entity to whom the money belongs, but 
by some persons who say they are members, shareholders, or whatever one calls 
them, of that legal entity, it is incumbent on them to show that, as such share- 
holders, they have an independent right of action against money which is the 
money of the legal entity. That they do not show, nor have they attempted to 
show it. It seems to me, therefore, that the action is not brought within sub-r. (g) 
any more than it is within sub-r. (f). On all the grounds, I think the order of 
Russett, J., is entirely right, and that the appeal must be dismissed. 


SARGANT, L.J.—I am of the same opinion. I entertain very grave doubt 
whether this action is within either the letter or the spirit of sub-r. (f) or sub-r. (g) 
of Ord. 11, r. 1. As regards sub-r. (f), it seems to me that what is contemplated 
is an action where an injunction is part of the substantive relief claimed. Of 
course the rights of the parties, speaking generally, are crystallised at the date of 
the writ, and the reason why they are not then ascertained is because it is impos- 
sible to give judgment immediately, various other steps necessarily have to be 
taken, other cases have priority. But, assuming that a judgment could have been 
given in this case at the date of the writ, it is quite clear that an injunction would 
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not have been any part of the relief asked, and would have been wholly and totally 
unnecessary. It seems to me that the claim on the writ for an injunction suggests 
that a fictitious importance was desired to be attributed to that part of the relief 
which was purely only of a temporary character. With regard to sub-r. (g), here 
again there is a curious inversion. Undoubtedly, even if there was any right 
against Mr. Hilbery, the principal and primary defendant was M. Georges Caroly, 
and Mr. Hilbery was not more than a subordinate and secondary defendant. So 
that the terms of sub-r. (g) are precisely inverted here. You merely have Mr. 
Hilbery as a necessary or proper party to a claim properly brought against M. 
Georges Caroly, and, therefore, in my judgment, the terms of-sub-r. (g) of the rule 
are not satisfied. 

Then, passing from that and looking at the merits of the case to decide which is 
the forum conveniens, it seems to me here that, while a general administration is 
proceeding in Belgium of the whole of the assets of this Société en Commandité 
and distribution after payment of debts and liabilities among all the shareholders 
of the company, here you have an attempt to obtain a separate administration of 
one particular asset of the company amongst certain other of the shareholders of 
the company. It appears to me that nothing can be more inconvenient and more 
illusory than a claim of that kind. It is not a case where, as sometimes may 
happen, you have a subordinate liquidation in one country with a view of handing 
over the results to the principal liquidator in another country. It is really an 
attempt to have a partial administration both as regards assets administered and 
the persons between whom the results of the administration would be handed over. 
The appeal, therefore, on every ground ought to be dismissed. 

Appeal dismissed. 

Solicitors : William A. Crump & Son; Henry Hilbery & Son. 


[Reported by G. P. Lanaworruy, Esq., Barrister-at-Law. ] 


HANSEN v. GABRIEL WADE AND ENGLISH, LTD. 


[House or Lorps (Lord Buckmaster, Lord Atkinson, Lord Sumner, Lord Wren- 
bury and Lord Phillimore), July 1, 31, 1924 | 


[Reported 93 L.J.K.B. 1089; 1382 L.T. 129; 40 T.L.R. 881; 


7) 16 Asp.M.L.C. 398; 30 Com. Cas. 46] 
Shipping—Charterparty—F reight—Computation—Reduction in freight “if and 
when the price of good class bunker coals . . . is reduced’""—‘‘Price’’— 

Inclusion in price actually paid of ‘‘leadage,”’ and commission—Variation 

after date of charter. 

A mor eeetan steamer was chartered to carry a cargo of timber from Sweden 
to W isbech, the freight to be paid at specified rates depending on the nature 
of the timber carried. The charterparty further provided that “if and when 
the price of good class bunker coals ordinarily used in this trade is reduced to 
80s. per ton the freight is to be 10s. per standard less.’ 

Held: the price referred to was the price actually paid by the shipowner for 
the coals and included ‘‘leadage’’ (the extra cost of carriage of the coal to the 
port where the ship bunkered) and also the amount properly payable as com- 
mission to the coal broker or merchant by the owner of a foreign ship; and 
the words ‘‘if and when” made this provision apply only to a variation el 


after the date of the charter between the d 
ate of i 
when the freight became payable. ee 


G 





F 
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Notes. As to rate of payment of freight, see 30 Hauspury’s Laws (2nd Edn.) 
583, para. 742; and for cases see 41 Dicrst 654-661. 


Cases referred to: 


(1) Maatschappij Kralingen v. Newsum & Co. (1921), 7 Lloyd L.R. 187. 
(2) Boyazides Bros. v. Gabriel Wade and English (1922), 10 Lloyd L.R. 248. 


Appeal by the shipowner from an order of the Court of Appeal (Bankes and 
Arkin, L.JJ.; Scrurroy, L.J., dissenting) whereby it was ordered that the judg- 
ment of Bartnacue, J., given in favour of the charterers be affirmed. 

The short point in the case was whether the respondents, the charterers of the 
Norwegian steamship Agga, were or were not entitled to a reduction in the freight 
of 10s. per standard. The action was brought by the shipowner claiming a sum 
for balance of freight payable under the charterparty which provided that “‘if and 
when the price of good class bunker coals ordinarily used in this trade is reduced 
to 80s. per ton the freight to be 10s. per standard less.’’ 

The facts appear sufficiently from the judgments. 


Jowitt, K.C., and Sir Robert Aske for the shipowner. 
Claughton Scott, K.C., and Stranger for the charterers. 


The House took time for consideration. 


July 31. The following opinions were read. 


LORD BUCKMASTER.—The appellant in this case is the owner of a Norwegian 
steamship known as the Agga, chartered by the respondents under charterparty 
dated June 12, 1920. By the terms of this document it was provided that the 
vessel should be chartered from Middlesbrough to Denmark, from whence she was 
to proceed in ballast to Uleaborg and there load from the agents of the charterers 
a cargo of sawn deals and boards, and, being so loaded, proceed to Wisbech Town. 
The freight was fixed for the different classes of timber at so much per St. Peters- 
burg standard as set out in the charterparty. The voyage, according to the charter, 
was duly completed and the action out of which this appeal has arisen was an 
action for the balance of the freight due on the agreed figures. The defence was 
that, according to one of certain conditions which had been attached to the charter- 
party, the freight ought to be reduced by 10s. per standard, and the whole question 
on this appeal is whether that contention is well founded or not. The clause in 
question is in these terms : 


“Tf and when the price of good class bunker coals ordinarily used in this trade 
is reduced to 80s. per ton the freight is to be 10s. per standard less.”’ 


It was one of eight clauses fastened on to the charterparty and headed as follows : 


‘*\dditional clauses agreed to under the Anglo-Scandinavian Agreement dated 
Feb. 17, 1920, otherwise the conditions of ‘Scanfin’ or ‘Backrut’ charters to 
apply.” 
This addition appears to have been a common form taken from the agreement 
referred to and added at will to charterparties covering the Anglo-Scandinavian 
trade. The seventh clause, which was expressly struck out in the present case, 
being in these terms: 


“All other terms and conditions of the Anglo-Scandinavian Agreement dated 
Feb. 17, 1920, not mentioned herein and those of the ‘Scanfin’ or ‘Backrut 
charter to be incorporated herein.”’ 


The first question that was argued was whether, in these circumstances, it was 
possible to construe the critical clause by considering the whole terms of the Anglo- 
Scandinavian Agreement dated Feb. 17, 1920, and thus attributing to the clause a 
meaning which it was contended it would properly bear if so regarded. I am of 
opinion that this cannot be done. The heading of the added clauses is nothing 
but a statement of the source from which they were derived, and the express 
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exclusion of the general provisions of the agreement of Feb. 17, 1920, shows that 
the parties did not intend that the general effect of that agreement was to be 
introduced into the charterparty they made. The clause in question has to be 
construed just as though it had formed a part of the actual body of the charterparty. 
Even if it be so regarded, it is urged on behalf of the charterers that the price of 
coal had, in fact, been reduced to 80s. per ton, and consequently the freight had 
to suffer a corresponding reduction. 

The facts with regard to the coal supply are these. The coal industry was at 
the date of the charterparty under the control of the Controller of Coal Mines, and 
directions had been issued regulating the supply of coal. The directions applicable 
at the material date were those issued on May 8, 1919. These provided that coal 
should not be delivered for bunkering ships at ports in the United Kingdom at 
prices less than those which were specified in the schedule; that where coal was 
sold to a broker or merchant his commission on a re-sale was to be charged by 
way of addition to the colliery price; that the prices were net f.o.b. at the nearest 
shipping place to the collieries, and if the coal were shipped at a more distant 
place the extra railway rate and shipping dues might be charged. On Mar. 22, 
1920, a circular was issued by the United Coal Trade Association of the North of 
England which contained a statement as to the arrangements made by the coal 
owners themselves with the Coal Controller, by which they voluntarily fixed the 
rates of charge for coal at ports in the United Kingdom. These figures were as 
follows : 


South Wales 80s. f.o.b. large. 
Do. 60s. f.o.b. small. 
Do. 75s., mixture containing 25 per cent. small. 
Tyne and other English districts 
and North Wales 75s. unscreened. 
Scottish ports 72s. 6d. unscreened. 


The shipowner bunkered at Middlesbrough—the place which, according to the 
charterparty, was the port whence the vessel was to proceed to Denmark—coal 
known as Browney coal, which came under the head of coal from ‘‘Tyne and other 
English districts,’’ the price of which, unscreened, was fixed at 75s. This coal 
was sold to him by the firm of W. A. Souter & Co. Souter & Co. had bought it 
from Joseph Walton and had paid the rate of 75s. plus 1s. 6d., the added cost for 
what is described as ‘‘leadage.’’ This was the addition contemplated by the 
directions of Oct. 26, 1918, and to this sum 5 per cent. was added as the broker’s 
or merchant's commission being the sum properly payable by the owner of a foreign 
ship to whom the colliery owners and factors sold through agents and not direct, 
bringing the total price up to 80s. 4d. The actual price, therefore, paid by the 
shipowner was not below 80s., but it is contended that the price mentioned in 
el. 8 is the price contained in the collieries’ circular, or, at any rate, the price at 
the colliery and not the price at the ship. I am unable to accept ‘in view. It 
appears to me that the essence of the bargain was that if at the time of bunkering 
the cost of the coal should have been reduced so that the shipowner paid less than 
80s., as his expenses would have fallen, so, also, there should be a reduction in 
freight. There was, in fact, no change whatever in the price of coal as between 
the date of the charterparty and the date when the ship’s bunkers were filled 
According to the strict language of the clause, there had been no reduction at all; 
it had remained constant; but even if the clause meant reduction from a rice 
antecedent to the agreement down to less than 80s. so that if the price were a 
to be less than that at the date of the charterparty the reduction in frei nt wall 
operate, I am still unable to see that in fact the price ever sank below that jevel 

In my opinion, cl. 8 relates to a ship of the character of the chartered ound 
starting from the port specified in the charterparty, and the price is the price to 
the owner of such a vessel. This price, in the conditions of the edieiek case 
included the extra sum of Is. 6d. and the broker's commission. It is said that the 
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1s. 6d. might have been saved by taking the vessel to Newcastle-on-Tyne; but that 
was not what the charterparty contemplated, and the owner was under te obliga- 
tion to proceed there. The added sum of 5 per cent. was the normal commission 
of the coal broker or merchant selling to a foreign owner. They were both charges 
which, under the then existing regulations affecting the supply of coal, it was right 
and proper to make and which the shipowner was bound to pay. In my opinion 
therefore, the price never was below the standard figure mentioned in cl. 8; thers 
was consequently no justification for the claim that the freight should be reduced, 
and the appellants are entitled to the full freight they claim. 


LORD ATKINSON.—I have had the advantage and pleasure of reading the 
opinion prepared by Lorp Sumner. I fully concur in it, and consequently deliver 
no judgment of my own. 


LORD SUMNER.—If this charter is to be read simply as an instrument inter 
partes, drafted by the contracting parties themselves for the purposes of a particular 
adventure and expressing the stipulations of their unaided minds, I think that its 
construction presents no difficulty. A certain freight was agreed, and, the cargo 
being duly carried and delivered, was earned and became payable. The charterers, 
however, set up a clause under which in a defined event the amount so agreed is 
to be reduced, and a less sum is to be paid. The whole question then is whether, 
on the true construction of this clause by itself, the event on which the agreed 
freight was to be reduced ever occurred. 

Clearly it did not. The words are 








“if and when the price of good class bunker coals ordinarily used in this trade 
is reduced to 80s. per ton, the freight to be 10s. per standard less.”’ 


This, grammatically, speaks from the date of the charter and refers to an event to 
happen thereafter, at any time between that date and the time when the freight 
becomes payable according to the agreed terms. In the present case, this event 
happened, if at all, before the date of the charter, and certainly not afterwards. 
Again, on the scheme of this charter taken as a whole but apart from other docu- 
ments, the only principle on which an agreement to reduce the agreed freight while 
the agreed service remains the same can be justified, is that the charterers, antici- 
pating a fall in the working costs of the voyage by a reduction in the price of coal 
to the shipowner, stipulate that, if this reduction occurs, it shall enure to their 
benefit; and that the shipowner, content with a freight which, rebus sic stantibus, 
gives him a recompense for his outlay with a sufficient profit, agrees to a reduction 
in the freight to the extent of the anticipated reduction in his coal bill. In this 
view the price referred to is the price which he may reasonably pay in the ordinary 
course of business in prosecuting the chartered voyage, and is not a price payable 
by others, in circumstances and under contracts to which he is a stranger, and 
from which he cannot benefit upon the voyage in question. If the price referred 
to is taken in any other sense the shipowner would be liable to have his agreed 
freight cut down after all his work had been done and all his outlay made, if there 
should occur, just before the freight becomes formally payable, a change in a 
market price, from which he neither does nor can derive any benefit at all. “The 
price payable by the shipowner in fact remained over 80s. throughout. The 
charterers, however, are entitled to prove the circumstances 1n which the charter 
was entered into, for these constitute an instrument for testing the meaning of the 
language which the parties used. The charter itself introduces the reduction of 
freight clause, among others, by the following heading or preface : 

“Additional clauses agreed to under the Anglo-Scandinavian Agreement, dated 

Feb. 17, 1920. Otherwise the conditions of ‘Scanfin’ or ‘Backrut’ charters to 

Nejesslh ts which came into 
It appears that there was, among the general trade agreements “i ic 
existence under the peculiar conditions of the shipping trade in 192 , an apace 
so dated and described, and, as its actual terms were made use of in the Court o 
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Appeal, they may be referred to again, without deciding whether they were either 
formally admissible or strictly proved. The words of the clause in the charter 
which provides for the reduction of freight are taken textually from the Anglo- 
Scandinavian Agreement, and, as documents of this kind do not verify their 
quotations for the mere purpose of acknowledging their indebtedness to other 
authors, I assume that the reference to that agreement is of some significance in 
the construction of it. The question now is, how far, if at all, the construction 
of the charterparty sued on is to be modified in view of the reference to this agree- 
ment which it contains. 

The import of it, according to the charterers, may be shortly put as follows. At 
the beginning of 1920 the supply of ships for the carriage of Baltic timber to this 
country was much less than the demand. Accordingly, the timber import trade, 
which is highly and intelligently organised, came to terms with representatives of 
steamship owners in Norway, Sweden and Denmark, with the object of securing 
“that the latter would allocate tonnage to lift during the Baltic season 1920" 
specified quantities of timber—the quantity to be dealt with by Norwegian ship- 
owners, of whom the plaintiff shipowner is one, being 100,000 standards, and the 
total quantity being 260,000. Clause 3 of this agreement provided for an elaborate 
system of rates of freight varying according to the ports of loading and discharge, 
the size of the ship, and the particular description of timber carried. Its scheme 
is that standard rates are fixed, and extra rates, measured by sums to be added to 
the standard rates, are provided to meet these variations. The clause itself con- 
cludes with this provision. ‘‘all Secanfin and Backrut charters to have the following 
alterations,’’ and the fifth and final paragraph of these alterations is in the words 
which constitute the reduction of freight clause in the present charter. It is on 
a ‘‘Scanfin’’ form and has apparently adopted the system of rates of freight laid 
down in the Anglo-Scandinavian Agreement, though, unless Wisbech, the port of 
discharge, is to be classed with King’s Lynn and Boston, and to have the extra 
freight which the agreement provides for those ports without naming Wisbech, it 
would seem to have taken as its standard freight a rate of 5s. per St. Petersburg 
standard above that of the agreement itself. 

If, however, the terms of the Anglo-Scandinavian Agreement had been strictly 
followed, those who made out the present charter would have modified the rates 
of freight which are set out in it, in view of the reduction in the ‘‘price of good class 
bunker coals ordinarily used in this trade,’? which was announced and brought into 
force on Mar. 22, 1920. In the Anglo-Scandinavian Agreement the provision for 
reducing freights if the price of bunker coal falls is one to be given effect to 
whenever charters are made after such a fall takes place. There is no scheme for 
inserting in subsequent charters the rates agreed in February, 1920, and also 
making them subject to future abatement in a certain event. The plan is to 
prepare and confirm charters at the rate fixed in the agreement till the price of 
bunkers falls to the named figure, and thereafter to prepare them at rates reduced 
in accordance with the agreement. I think this view of the true intent of the 
Anglo-Scandinavian Agreement is confirmed by the way in which effect has been 
given to its other requirements in making out this charterparty. It says in cl. 3, 
‘all Seanfin and Backrut charters to have the following alterations,’’ and then 
follow one paragraph about payment of the freight in two instalments, three with 
regard to demurrage, and the clause now under discussion. Clause 9 is altered 
fo read Ss The scp to be paid ae per attached clase,” and el. 8 9 a8 1 

’ : ge § paid as per attached clause per day.’’ It is only 
the rates of freight in cl. 1 that are not modified or made to take effect ‘‘as per 
See ne an ine ae 
parties to contain the tollowitia lava siete Lae A} akg hears a hs 
report to Central Chartering Bureau; and hie aie duly aaa ae a 

; 7 porated in the 
present charter. It is perfectly possible that this variation from the scheme of 
the Anglo-Scandinavian Agreement was inadvertent or arose from a misunderstand- 
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ing of its intent. We have, however, to look at the language of the instrument for 
its construction, and I think it is important to note that in this regard the parties 
to this charter took their own line and did not simply implement the prescriptions 
of the Anglo-Scandinavian Agreement. It is important, first of all, in this respect 
If the agreement had been faithfully followed, it might have been possible to dette 
that the date from which the freight reduction clause speaks is the date of the 
Anglo-Scandinavian Agreement of February, 1920, to which it refers, and not the 
date of the charter itself, of which it is an operative part. I do not, however, see 
how this can be affirmed, as soon as it is clear that the parties have broken aay 
from the Anglo-Scandinavian Agreement and have taken their own course. Accord. 
ingly, although the judgments below do not seem to deal with this point, I think 
that the clause speaks from the date of the charter only. No material reduction of 
Sas tea place since that date, the clause has no operation and accordingly 

Again it may be argued that under the general agreement or collective bargain of 
Feb. 17, 1920, the ‘‘price’’ therein referred to was a general price prevailing or 
automatically fixed in the coal trade for the shipping district in question, and was 
not the price which under the circumstances of any particular adventure the ship- 
owner might have to pay to bunker his ship for the voyage. The basis for this 
contention I suppose to be that the cost of bunkers is so intimately connected 
with the freight, and so largely governs it, that any index which fairly denotes the 
general movement of bunker prices will also fairly serve to measure the proper 
fluctuations of the bill of lading freight to be paid on right delivery. The agreement 
does not say to whom the price is charged or by whom it is payable, or whether 
it is gross or net or where the bunkers are to be delivered in consideration of that 
price, or specify what ‘‘this trade’’ is, but speaks in terms so general that in 
themselves they carry indefiniteness to the verge of ambiguity. It is true that 
agreements have been made between large combinations of employers and large 
federations of employees by which standard wages fall in conformity with named 
reductions in the Board of Trade index figures of the cost of living. It is, however, 
pure guesswork whether any such analogy is valid for a mere agreement to provide 
ships to lift 260,000 standards of timber during a single Baltic shipping season, 
and I think that the Anglo-Scandinavian Agreement itself must be read in the 
normal way and with reference to the circumstances of the parties to it. 

Two facts must, therefore, be particularly taken into account. (i) The coal 
control system which was in force at the time recognised the division of Great 
Britain into a considerable number of coal districts, in which prices varying from 
district to district were to be charged. It also recognised a trade practice followed 
for the time being by which collieries would not sell bunker coal to a foreign ship- 
owner direct, but only through some middleman, whose remuneration would then 
have to be added to the colliery price. In the present case the documents and the 
evidence show that the middleman employed bought from the colliery the quantity 
required and re-sold to the ship at an enhanced price, and it seems to me that this 
must be the normal, if not the exclusive, mode of complying with the practice. 
Now all the shipowners who were parties to the Anglo-Scandinavian Agreement 
were foreigners and had to conform to this practice, and I, therefore, find it 
impracticable, as a matter of construction, to suppose that they were asked to 
agree or were willing to agree to any sliding scale of freights except one that would 
slide with reference to the prices they must themselves pay for bunkers. It is not 
reasonable to construe their submission to a reduction of freight already contracted 
for in accordance with changes in prices charged by the collieries to customers 
among whom they themselves could not be numbered. That a man may be willing 
to agree to take a speculative risk with regard to the movements of coal prices at 
the time when he is bargaining for his freight I can understand, for then he can 
estimate the probabilities of a change in the market, and of special circumstances 

i i ot bi incly; but that he should first submit 
affecting himself, and protect himself accordingly ; : 
to a freight fixed for him by # general agreement and then accept a reduction clause 
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all the risk on him and brings him no 


for the charterer’s advantage, which throws 
a thing that passes my understanding. 


possibility of any corresponding benefit, is t y . : 
No doubt the middleman’s addition to the colliery price remains uniform in practice 
though the colliery price itself may fall, though, as I understand the evidence, 
that is not necessarily so; but this does not make fluctuation in the colliery sale 
price the same thing for present purposes as fluctuation in the foreign ship's 
buying price, for there is a limit fixed at which the freight is to alter, and it is 
fixed at a named colliery price. The result is that the freight to the foreign ship 
might be reduced, because the pit price had fallen below 80s. by less than 5 per 
cent., the price payable by the ship to the middleman remaining something higher 
than 80s. Accordingly, if I had to construe the Anglo-Scandinavian Agreement 
by itself, I should read the word ‘‘price’’ as the price payable by the ship to the 
middleman. (ii) In practice it is agreed, as is fairly obvious, that the ship must 
bunker in Great Britain for the round Baltic voyage out and home; and that, as 
far as practicable, she must do so at the British port (if any) at which she dis- 
charges her previous inwards cargo, or else at the British port (if any) where she 
takes her cargo outwards for a Baltic port, whichever is the more suitable for 
economical coaling. In the present case the Agga was to load outwards from 
Middlesbrough to a Danish port, and proceed thence in ballast to Uleaborg to lift 
her timber cargo. Of course she had to conform to the circumstances of the 
moment, and, as there is nothing expressed in her charter to require her to go to 
an extra port to coal, in order thereby to give the charterers the benefit of the 
freight reduction clause, I take it that the parties contemplated that what was 
reasonable should be done. In the events that happened, in order to get delivery 
at Middlesbrough of bunker coal from the only available colliery, a ‘‘leadage’’ or 
extra transport charge was duly made and paid, which, being added to the middle- 
man’s price for the coal, brought the whole over 80s. 

I think it is evident that the Anglo-Scandinavian Agreement did not mean by 
the ‘‘price’’ mentioned in the last paragraph of its third clause the total sum which 
in the accidental circumstances of a particular future adventure a single shipowner 
might have to pay per ton of bunkers shipped, but, when parties make a bargain 
of their own, into which they transfer the actual words of the Anglo-Scandinavian 
Agreement for a new purpose and with a different effect, I think we must read 
these words, albeit identical, in accordance with the altered scheme of the par- 
ticular bargain so entered into. Accordingly, I construe the charter in question as 
including in the word ‘‘price’’ between these parties not merely the middleman’s 
commission or profit on re-sale added to the colliery price, but also the ‘‘leadage,”’ 
which in the circumstances of this case formed part of the price to the ship. If 
so, the event in which the agreed freight was to be reduced did not happen, in 
fact, apart from any question as to the time at which the change occurred. 

Although, in my opinion, the same result is arrived at, after giving effect to the 
Anglo-Scandinavian Agreement and the other circumstances known to and affecting 
the parties to this charter, as would have been arrived at on the bare language of 
this charter standing by itself, I feel that we probably know less about these 
circumstances than might have been desired. Decisions on somewhat similar facts 
appear to have been given by Rocue, J. (Maatschappij Kralingen v. Newsum & Co. 
(1)), and McCarpie, J. (Boyazides Bros. v. Gabriel Wade and English (2)), which, 
not being reported in publications accessible to me, I regret that I have not been 
able to see. Further, at or about the time when he heard this case, BArLHACHE, J., 
had had before him other cases dealing with a similar subject-matter, which, also, 
sie oe eae and his decision was in favour of the charterers in 
been sensible that both mai Atala septate *ppee I have throughaus 
ereat more about the ane re j psa: “Sree oe both counsel, knew 8 
1920 than the mere asditivede saa al me ee hte ahr i ~— — ae 
being at a disadvantage, I sh ld ee eae aaa we See 
Gals a decision in sett és th in : r oft Surprised te Se ee 
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unmerited windfall. I regret that the summary procedure of the Commercial Court 
does not always enable us to be as much up-to-date on the ultimate appeal as those 
more in touch with recent commercial changes were on the trial, but it cannot be 
helped. When controlled trade and collective bargaining have practically elimi- 
nated individual choice from any moulding of the contract, and have only left to 
the parties the option of contracting in the standard terms or of not contracting at 
all, a good part of the considerations hitherto prevailing in the interpretation of 
mercantile contracts will have become obsolete, and we may, for example, have to 
ask what the negotiators of the standard form may be supposed to have meant or 
to have taken into consideration, and not what circumstances or interests must 
have affected the minds of the ship's brokers and the chartering agents in the 
actual case in suit. The Central Chartering Bureau, London, though it signed in 
this case as charterers’ agents, is obviously much more a trade organisation for 
working the Anglo-Scandinavian Agreement than a private agency firm, and I 
should not be surprised if the excerpts from that agreement which were pasted on 
to this Scanfin charter were mechanically incorporated without the agents on either 
side being conscious that, in effect, another contract was being made than that 
which the main agreement had contemplated. Quite probably, also, the shipowner 
had no real choice and no personal concern in the matter. Still, all we can do is 
to construe this instrument according to the existing law and under the view of 
the circumstances which the evidence presents; and so viewed, I think it must be 
read in the shipowner’s favour. 


LORD WRENBURY.—We are not here concerned with the construction of the 
Anglo-Scandinavian Agreement. We are concerned with the construction of this 
contract. It contains in cl. 8 a provision which is found in the Anglo-Scandinavian 
Agreement and it identifies the clause as finding its origin in the Anglo-Scandinavian 
Agreement. On the other hand, it contains and deletes words providing that all 
other terms and conditions of the Anglo-Scandinavian Agreement are incorporated 
in the contract. We have not to ascertain the true meaning of cl. 8 when found in 
the Anglo-Scandinavian Agreement, but its meaning when found in this contract 
and with the setting in which it is found. The words to be construed are “‘If and 
when the price of good class bunker coals . . . is reduced to 80s. per ton.’’ There 
is no one price of coals which is the same to every buyer and in every place. The 
price at the pit head will be one figure, the price of the same coal delivered at a 
port some miles distant will be another. The price to a broker or middleman will 
be one figure, the price of the same coal to a consumer who buys through a broker 
or middleman will be another. In this contract I think that, for the reasons 
assigned by the judgments which have preceded my own, ‘‘the price’’ means the 
price which this shipowner under the circumstances disclosed by his contract would 
have to pay, and that his freight is reducible if and when the market is such that 
his expenses of performing the contract are reduced. The 1s. 6d. “‘leadage”’ was 
the cost of bringing the coal to Middlesbrough. The 5 per cent. was commission 
payable to a broker whom this ship as a foreign ship was compelled to employ and 
pay. Both the one and the other form, I think, part of ‘the price of good class 
bunker coals” to this contracting party for the purposes of this contract. On these 
grounds I think this appeal succeeds. Further, I think that the words “if and 
when” point to a variation of price after the date of the contract, and inasmuch as 
there was no reduction after that date the appeal again succeeds on this ground. 


LORD PHILLIMORE.—I agree. Counsel for the charterers pressed your 
Lordships to refer to the Anglo-Scandinavian Agreement. I see no objection to its 
being looked at, and I find that it is one of that class of agreements between 
merchants and shipowners in the same line of business which have been common 
in recent years. It is not a form of charterparty, but an agreement that certain 
clauses should be inserted in the charterparties; and in pursuance of this agreement 
some of these clauses have been printed on a slip and pasted on to the charterparty 
which is under discussion in the present suit, some words of cl. 2 and the whole 
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of cl. 7 having been cancelled in ink. The charterparty itself is a common form of 
charterparty, also agreed, as its title shows, at a conference of shipowners and 
merchants. When all this has been said, it remains that the printed clauses or 
words derived from either source must be construed together and with the special 
clauses as all parts of one instrument of contract between the parties to it; and it 
does not seem to me to help the case of the charterers very much to say that any 
particular clauses have been inserted in deference to the Anglo-Scandinavian 
Agreement. There is an argument drawn from the fact that the Anglo-Scandinavian 
Agreement is introduced as bearing a certain date with which I would deal later. 

The clause which your Lordships have to construe, being cl. 8 of the clauses 
pasted on, is as follows : 

“If and when the price of good class bunker coals ordinarily used in this 

trade is reduced to 80s. per ton, the freight to be ten shilling (10s.) per 

standard less.”’ 

The charterers contend that the prices fixed by the circular issued by the North of 
Ingland United Coal Trade Association on Mar. 22, 1920, established the price of 
good class bunker coals ordinarily used in the trade at 75s. or less, and that there- 
fore they are entitled to the 10s. reduction of freight. They contend, and the view 
has prevailed in the courts below, that there is one general price, and that no 
regard must be paid to any differentiation by reason of peculiarity of port of loading 
or nationality of ship. The business idea of the clause must be that if shipowners 
have to pay less for their coal they should charge less freight. First of all, then, 
as to the leadage, I assent to the view of Bar~nacne, J., that it must be added to 
the 75s. price. The phrase used in the Board of Trade directions of May 8, 1919, 
is ‘‘the extra railway and shipping dues as compared with those for shipment at 
the nearest shipping place to the colliery.’’ That circular said that they must be 
always charged; and it seems clear that the addition contemplated in those direc- 
tions is always made. This would raise the price from 75s. to 76s. 6d. 

As to the 5 per cent. I agree with Scrurron, L.J., though not exactly for his 
reasons. It may be, as Barnuacue, J., suggests, that if there is something peculiar 
to the ship, such, for instance, as inability to approach a tip owing to her great 
draught, it could not be said that the special price which she had to pay for coals 
was a price within the meaning of cl. 8. It must be something more general. 
But the right view is that there are two general prices, one for British ships and 
one for foreigners. The price for the foreign ships is necessarily higher by 5 per 
Goa and this ship is, and is described in the charterparty as being, a Norwegian 
snip. 

There is a further reason for coming to this conclusion. The circular issued by 
the North of England United Coal Trade Association which fixed the price at 75s. 
was issued on Mar. 22, 1920. This charterparty is dated June 12, 1920. Now the 
language of cl. 8 is the language of futurity; the words ‘if and when” point to 
something which is to happen, and the word ‘‘reduced’’ is at any rate more 
applicable to a state of change than to a state of rest. But the reduction on which 
the charterers rely had taken place already. There has been no reduction since 
the date of the charterparty. It is attempted to meet this argument by pointing 
sag ete eann or title of the pasted-on clauses, by which they are described as 
os path Pirie et to under the Anglo-Scandinavian Agreement dated 
been consixueted on Peb ae that these clauses are to read as if they had 
es “ ees: hes Ey g is is am so. They are clauses of an agreement 
date from ae 2 I do at eae : ag a ae ~~ 
is very strong bi it is hel tel ce Srgunens from these words of futurity 
syle a a8 fiae ul, and it 1s certainly not met by the counter- 
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Re DUTTON, MASSEY & CO. Ex parte MANCHESTER AND 
LIVERPOOL DISTRICT BANKING CO. 


[Court or AppraL (Sir Ernest Pollock, M.R., Atkin and Sargant, L.JJ.), 
March 21, 1924] 


[Reported [1924] 2 Ch. 199; 98 L.J.Ch. 547; 131 L.T. 622: 
68 Sol. Jo. 536; [1924] B. & C.R. 129] 


Bankruptey—Proof—Partnership—Guarantees given and securities deposited by 
partners to secure debt of partnership to bank—Deed of assignment for benefit 
of creditors—Right of bank to prove against partners in respect of guarantees 
without giving credit for the proceeds of sale of deposited securities— 
“Secured creditor’’—Bankruptcy Act, 1914 (4 & 5 Geo. 5, ec. 59), s. 167— 
Deeds of Arrangement Act, 1914 (4 & 5 Geo. 5, ¢. 47), 8. 23. 

Two of three partners in a firm deposited with a bank securities, held by 
them individually, under memoranda of deposit, showing that they were 
deposited as securities for the joint debt of the partnership firm. They later 
gave personal guarantees to the bank up to a limited amount in respect of 
sums then or to become due to the bank from the firm. Subsequently a deed 
of assignment for the benefit of their creditors was entered into by the firm 
and duly registered. The deed provided that it was made subject to the rules 
in bankruptey. The bank applied, under the Deeds of Arrangement Act, 1914, 
s. 23, for a declaration that it was entitled to prove against the separate estates 
of the partners in respect of their personal guarantees without giving credit for 
the proceeds of sale of the securities deposited for the purpose of securing the 
partnership debt to the bank. 

Held: the securities were held by the bank with reference to the debts of 
the firm which fell to be proved against the estate of the firm; the liability 
under the guarantees fell to be proved against the guarantors individually; the 
partnership was to be regarded as a juridical entity separate from each of the 
parties individually; and, therefore, the bank was entitled to the declaration 
it sought. 


Notes. As to secured and unsecured creditors in a bankruptcy, see 2 Hatspury’s 
Laws (8rd Edn.) 496 et seq.; and for cases see 4 Digest (Repl.) 386 et seq. For 
the Deeds of Arrangement Act, 1914, s. 23, see 2 Hauspury’s Sratutes (2nd Edn.) 
318; and for the Bankruptey Act, 1914, s. 167, see ibid. 442. 


Case referred to: q 
(1) Re Turner, Ex parte West Riding Union Banking Co. (1881), 19 Ch. 105; 
45 L.T. 546; 30 W.R. 289, C.A.; 4 Digest (Repl.) 490, 4315. 


Appeal by the trustee of a deed of arrangement from a decision of P. O. 
LAWRENCE, J. 

The facts are set out in the judgment of the Master of the Rolls. 

Clayton, K.C., and Tindale Davis for the trustee of the deed. 

Hansell and du Pareq for the bank. 


SIR ERNEST POLLOCK, M.R.—This is an appeal from a decision of P. O. 
Lawrence, J., who on Nov. 5, 1923, gave his decision by which he declared that 
the bank was entitled to prove against each of the separate estates of C. W. M. 
Massey and R. Kendall for the sum of £15,000 and interest thereon, and ordered 
the trustee of the deed of assignment to admit the proofs accordingly. The 
question which arises is whether or not in respect of those proofs the trustee would 
be entitled to make the bank bring into account a sum which was quantified at 
some £27,000. 

What happened was this. There was a partnership composed of three partners— 
Mr. ©. W. M. Massey, Mr. R. Kendall, and Mr. Walter Massey——and in the course 
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of their business, and for the purpose of obtaining facilities from the bank, there 
had been deposited on April 1, 1921, by Mr. C. W. M. Massey and Mr. Kendall 
respectively, and by Mr. C. W. M. Massey and Mr. Kendall jointly, certain 
securities. The terms of those deposits—they are all in the same terms—were that 
they severally deposited the shares and debentures which were attached to the 
form of deposit and they were to be held by the bank as security for the payment 
of all sums of money which should thereafter be owing to the bank by the partner- 
ship firm. These two partners, therefore, had provided certain facilities which 
were placed to the advantage of the firm of Dutton, Massey & Co. It will be 
observed that Mr. Walter Massey did not make any such deposit. Then, on 
April 18, 1921, two guarantees were given respectively and severally by Mr. 
©. W. M. Massey and by Mr. Kendall to the bank for the purpose of guaranteeing 
the total sum to be advanced by the bank, but there was a limit of liability in 
each case, that Mr. Massey and Mr. Kendall should not be individually liable for 
more than the sum of £15,000. On Nov. 16, 1921, a deed of assignment for the 
benefit of creditors was entered into between the partners and their creditors, and 
Mr. P. J. Stephens was made the trustee. The terms of that assignment were that, 
after getting in the assets and paying the costs and charges and preferential debts, 
the moneys should be divisible in payment of the debts under the rules of bank- 
ruptey as if the firm had, at the date of the deed, been adjudicated bankrupt. The 
deed was registered under the Deeds of Arrangement Act, 1914, and by s. 23 of 
that Act any question that has to be decided on it has to be decided by the judge 
in bankruptcy. Hence the matter came before P. O. Lawrence, J., and from him 
the appeal comes to this court. 

The question which arises is this. There is a bankruptcy of the firm—I say a 
bankruptcy, for the matters are to be administered as if there were a bankruptcy 
of the firm, and the individual partners composing the firm are also to have their 
assets administered as if they had each of them been a bankrupt. The bank has 
proved against the firm for the advances which it made, and, in proving as it 
would do if it were a bankruptcy, has to estimate the value of the securities which 
it holds, and, if there be a balance beyond the sum for which it holds security, the 
proof is to be for that sum. In the case of the separate administration of the 
estates of the partners, the debts which are individually owing by them have to 
be ascertained, and if the creditors have a security against each or any of those 
late partners, those securities also have to be valued and proof made in respect of 
the balance. The bank has held the securities given by Mr. C. W. M. Massey and 
Mr. Kendall on April 1, 1921, and it has also the guarantees which were given on 
April 18 by Mr. Massey and Mr. Kendall individually. What is said here is that, 
although the bank has a right to prove against the separate estates of these two 
partners who gave the guarantees, there ought in some way to be taken into 
account the fact that the sums for which the guarantees were given were in part 
secured by the deposit of securities which had been made, so that the estates of 
these two partners ought not to be liable to the full proof of the guarantees given 
by them without effect being given—I use a loose expression—to the fact that the 
bank was, as against the firm, placed in an advantageous position by reason of 
the security which had been given to it. It is perfectly clear, and there is no 
controversy about it, that the assets of the firm and the assets of the individual 
partners have to be administered separately, as if the assets of the firm and of each 
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of the partners were separate entities, and the whole question, as it seems to me, I 


is whether or not one can, in considering what is the liability of the estates of these 
two partners, say they are quite independent of the administration of the estate of 
the firm. We are told that both the estate of the firm and the estates of the 
partners are such that there will be no surplus after paying the debts of one of 
those entities to the other; there is likely to be a deficiency, both in the estate of 
the firm and the estates of the individual partners. 

Can it be said that, in respect of the proof of the bank against the separate 
estates of these two late partners for £15,000, the bank is pepper creditor? 
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Counsel for the trustee calls our attention to Re Turner, Ex parte West Riding 
Union Banking Co. (1), which lays down the rules which are to be followed in 


such a case. Sim Georce Jessen, M.R., says in the course of his jud t (19 
Ch.D. at p. 112): ae 


“The principles of the bankruptcy law are plain enough. A man is not allowed 
to prove against a bankrupt’s estate and to retain a security which, if given 
up, would go to augment the estate against which he proves.” 


As I have said, by the very terms of the deed the estates of the firm and of these 
partners are to be administered according to the rules of bankruptcy. Therefore, 
we have to look to see what the rule is in the case of the proof against a bankrupt’s 
estate. It is clear from this rule, laid down and accepted, that the creditor is not 
entitled to prove and to retain securities which, if given up, would go to augment 
the estate against which he proves. Sir Georce JesseL subsequently expands 
that rule to the case where there has been a partnership, and he says that the 
question soon arose whether the separate estate of a partner, as apart from the 
partnership estate, was within the rule which enabled a man to prove for the full 
amount of his debt without giving up his security when the property pledged was 
that of a stranger, and he points out that it was once held that it was—that is to 
say, the same rule applies as if those were entirely different estates, estates of 
strangers, and one cannot, by reason of the fact that there had been a partnership 
previously existing, introduce some different method or different system which 
would not apply to individual and separate bankruptcies. 

What is suggested is that the bank ought not to be entitled to prove for the 
£15,000 against the separate estates of Mr. Massey and Mr. Kendall under the 
guarantees which those two partners in the late firm gave without bringing into 
account the securities which it held in reference to the debts which, prima facie, 
are to be paid by, and in the first instance fall to be proved against, the estate of 
the firm; but, applying the rule which was laid down by the Master of the Rolls 
in Re Turner, Ex parte West Riding Union Banking Co. (1), the bank has certain 
securities which it holds, and which it is bound to take into account in the matter 
of its proof against the partnership estate, and if it were to release those securities, 
which it is now suggested it ought to do, they would not go to the advantage of 
the estates against which the proof falls to be made—that is to say, the individual 
partners in the proof under the guarantee—but it would fall to go to the estate of 
the partnership. The two matters are quite independent, and a secured creditor, 
after all, under the rules of bankruptcy is a person who, by the interpretation 
section, s. 167, holds 

‘‘a mortgage charge or lien on the property of the debtor, or any part thereof, 

as a security for a debt due to him from the debtor.”’ 


In the present case, therefore, the secured creditor is one against whom must be 
established two characteristics, firstly, that he holds a security on the property of 
the debtor and, secondly, that the security is in respect of a debt due to him from 
the debtor. Having regard to that definition, and to the rule laid down by Str 
Grorce JEsseL, it appears to me that there is a confusion of thought in suggesting 
that there is not the absolute right on the part of the bank to prove against the 
separate estates of the debtors in respect of the liability created under the guaran- 
tees which were given by those debtors respectively. That liability is not to be 
confounded or confused with what has been done with regard to that which belongs 
to the estate of the partnership; one has to treat them as entirely separate entities, 
and the suggestion now made is one to which effect cannot be given, by reason of 
the fact that there is no method by which one can bring in a security which is 
appropriated to, or belongs to, quite a different bankruptey so that it may enure to 
the benefit of a different bankruptcy from that in which the particular proof is ane 
The learned judge has, in my judgment, come toa perfectly right «agonal ae 
on proper grounds, and I think that his judgment is right, and that this appeal mus 


be dismissed with costs. 
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ATKIN, L.J., stated the facts, and continued: The rights of the parties seem 
to me to be governed by the Bankruptcy Act, 1914, and that depends, to begin 
with, on the Schedule as to the proof of debts. By Sched. II, r. 12: 


“Tf a secured creditor does not either realise or surrender his security, he shall, 
before ranking for dividend, state in his proof the particulars of his security, 
the date when it was given, and the value at which he assesses it, and shall 
be entitled to receive a dividend only in respect of the balance due to him after 


deducting the value so assessed.”’ 


The question that arises, therefore, is whether, in respect of this proof against the 
separate estates, the bank is a secured creditor. The definition of a secured creditor 


is that given by s. 167: 


‘“ ‘Secured creditor’ means a person holding a mortgage charge or lien on the 
property of the debtor, or any part thereof, as a security for a debt due to him 
from the debtor.”’ 


The words ‘‘from the debtor’’ were not in the Bankruptcy Act, 1869, which was the 
Act in operation at the time of Re Turner, Ex parte West Riding Union Banking 
Co. (1), which was decided in 1881. Had the bank here a mortgage on the property 
of the debtors? I think it is plain that it had, because it held the securities, and 
it has a charge on them, and they are the property of the separate debtors. But 
are they securities for a debt due to it from the debtors? I should have said quite 
clearly not. They are due to it as securities for a debt due, not from the separate 
debtors, but from the firm, and unless ‘‘due from the debtor’’ can be read as 
‘taken from the debtor either alone or jointly,’’ the matter seems to me to be 
disposed of merely by a consideration of that definition. I have no doubt that one 
of the reasons for the rule as to proof which has found its way into different Bank- 
ruptey Acts—I have not traced the whole history of them—is that stated by the 
Master of the Rolls, that a creditor would not be allowed to prove against a 
bankrupt’s estate and retain a security which, if given up, would go to augment 
the estate against which he proves. That may be the historical reason for it, but 
we have to determine now: Is this the construction of this particular Act? It 
appears to me, in view of the plain principles of bankruptcy law, in which a very 
clear distinction is drawn between the joint estate and the separate estate, and in 
which, for purposes of partnership, the two obligations are treated as separate, and, 
indeed, in view of the ordinary meaning of language, that ‘‘a debt due from the 
debtor’? means a debt due from the debtor separately and severally, and does not 
mean a debt due from the debtor jointly with other persons. I think any opposite 
view would certainly lead to very anomalous results when one has to deal with a 
several debtor who alone became bankrupt, having given his property, or part of his 
property, to secure a debt to the same creditor or some other creditors, whether 
himself, or jointly with other people, or otherwise. For these reasons, it appears 
to me that this case turns quite simply on the plain construction of the Act of 
Parliament, and I think that the result arrived at by the learned judge is right, 
and that this appeal should be dismissed. 


SARGANT, L.J.—I am of the same opinion. I agree with Arkin, L.J., that 
the question really turns on the construction of the phrase ‘‘secured creditor,” 
which is defined by s. 167 of the Bankruptcy Act, 1914, as meaning 





‘‘a person holding a mortgage charge or lien on the property of the debtor, or 
any part thereof, as a security for a debt due to him from the debtor.” 


The position of the bank was this: It was a secured creditor on the estate of the 
partnership by virtue of certain securities which had been siven to it by the 
partnership, in respect of which it is giving credit, but with this further position, 
that it had also securities on the estates belonging to individual partners. There 
were three securities, one by each of the two individuals and de ae pa preps 
partners jointly, and, in addition, the bank had a guarantee of the joint debt by 
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each of the two partners. We have only to consider whether the bank was a 
secured creditor in respect of the guarantee given by each of the partners, because 
it is only with the proof which it seeks to lodge in respect of the guarantee 
given by each of the partners against their Separate estates that it is contended 
that credit ought to be given to them for the effect of the realisation of the 
securities given by them and made subject to their debt by the individual partners. 
In my judgment, when the matter is looked at carefully, it seems perfectly plain 
that the security which was given by the partners was not in any sense at all a 
security for the guarantee given by each of them, but was a security simply and 
solely for the joint debt of the partnership. When once that is appreciated, and 
when it is also appreciated that in these questions as to the administration of joint 
estates and separate estates of partners, the partnership is to be looked at as a 
separate juridical entity from each of the partners individually, it seems to me to 
follow that there can be no obligation on the bank to give credit against the 
guarantee by each of the persons for a security which was given for the debt of a 
separate juridical entity, namely, the partnership. Of course, it may be—I wish 
to reserve this point—that, should it happen that, by virtue of all its securities, 
the bank should ultimately be in a position to receive more than 20s. in the pound 
on the joint estate, and should there, therefore, be some surplus from the joint 
estate to come back to help the separate estates of the partners, possibly, in such 
an event, the surplus of the security given by the partners for the joint debt would 
be available for the purpose of diminishing the proof of the bank against the separate 
estates; but that is, as I understand, in this particular case quite impossible. 


Appeal dismissed. 


Solicitors: Billinghurst, Wood & Pope; Hickson & Parish, for Slater, Heelis & 
Co., Manchester. 


[Reported by J. L. Dentson, Esq., Barrister-at-Law.] 
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